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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice V,'asli!ngton, D. C. 

Hou. LE BARON B. COLT, Circuit Judge Providence, R. t. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. CLARBNCE ILVLB, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Jijdge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. T. 

Hon. WALTER C. NOYES, Circuit Judge New Haven, Conn. 

Hon. JAMES P. PLATT, District Judge, Connecticuti Hartford, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEBDBR, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED H.AND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

H;on. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Verinont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. 0. 

Hon. JOHN B. McPHBRSON, Circuit Judge Phlladelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth. N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphla, Pa, 

Hon. J. WHITAKER THOMPSON, District Judge, E. Pennsylvania Philadelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D, Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Penn.sylvanla Pittsburg, Pa. 

» Dled January 26, 1913. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice 'Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarlîsburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. Nortli Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. and W. D. S. CCharleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. •Virginia Riolimond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W, D. Virginia Lyncliburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Pliilippi, W. Va. 

HoD. BENJAIHIN F. KELLER, District Judge, S. D. West Virginia Cliarleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R, LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge New Orléans, La. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Fiorida Pensacola, Fia. 

Hon. ,TOHN M. CHENBY, District Judge, S. D. Fiorida Jacksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D, Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentuclty Maysville, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, B. Michigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio.... Toiedo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Oliio Cincinnati, Ohio. 

Hon. JOHN B. SATBR, District Judge, S. D. Ohio i...Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee. ...Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 
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SEVENTH CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit .luûge Goshen, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, lU. 

Hon. KKNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, Diitrict Judge, E. D. Illinois tirbana, III. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Sprlngfleld, Xll. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. C. 

Hon. WALTEK H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Pé, N. M. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHBRSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minu. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYBR, District Judge, E. D. Missouri St Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. .Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon, CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. RICHARD E. SLOAN, District Judge, Arizona Phœnix, Ariz. 

Hon. OLIN WELLBORN. District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California = San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES E, WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN PLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon EDWARD B. CUSIIMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. CLINTON W. HOWARD, District Judge, W. D. Washington Bellingham, Wash. 

» Died January 25, 1913. 
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COMMERCE COURT 



Hon. MARTIN A. KNAPP, Presiding Judgo Washington, D. C. 

Hon. ROBERT W. ARCHBALD, Associate Judge' Washington, D. C^ 

Hon. WILLIAM H. HUNT, Associate Judge Washington, D. C- 

Hon. JOHN B. CARLAND, Associate Judge Washington, D. C. 

Hou. JULIAN W. MACK, Associate Judge Washington, D. C. 

^ Removed by impeachment January 13, 1913. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



MeINTYUE v. MODERN WOODMEX OF AMERICA. 

(Circuit Court ot' Appeals, Sixth Circuit. Xoveuiber 7, 1912.) 

No. 2,227. 

1. Exceptions, Bill of (§ 32*) — Authentication — .Turisdiction — Successob 

OF Trial Jtjdge — "Disability." 

Rev. St. § 953, as amended by Aet .Tune 5, 1900, c. 717, § 1, 31 Stat. 270 
(U. S. Comp. St. l'.lOl, p. 696), provides tliat a bUI of exceptions shall be 
autlientlcated, if sigiied by the .ludge of the court in which the cause 
was tried, or by tlie presldiug .ludge tliereof, if more tlian one sat on 
the trial, and in case the judge betore whom the cause was tried, by rea- 
son of death, siclcness, or other disability, was unable to hear and pass 
on the motion for a new trial and allovv and sign the bill ot exceptions, 
then the .ludge who succeeds such trial judge, or any judge of the court. 
If the évidence in sucli case lias been or Is talten in sténographie notes, 
or if the judge is satisfled by any other nieans that he can pass on such 
motion and allow a true MU of exceptions, shall pass on the motion and 
allow and sign the bill ; but, if lie is satisfled that he cannot fairly pass 
on the motion and allow and sign the blU of exceptions, he may in liis 
discrétion grant a new trial. Held, that the term "disability," as so 
used, was not liniited to iihysical or mental disability, arising either 
from death, sickness, Insanlty, or disorder of like cliaractor, by reasoii of 
whlch the trial judge was dlsabled from perforniing his judicial func- 
tions, but meant "incapacity to do a légal act," and hence included in- 
capacity of the trial judge to sign and settle a bill of exceptions, due to 
hls résignation from the bench, in which case, the évidence liaving beeu 
taken stenographically and transcribed, his successor had jurisdiction 
to sign and settle a bill of exceptions. 

[Ed. Note.— For other cases, see Exceptions, Bill of, Cent. Dlg. §§ 37-41, 
194 ; Dec. Dlg. § 32.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2079-2081; 
vol. 8, p. 76,38.] 

2, Trial (§ 420*) — Directed Verdict — Ob,jectio.\s — Waiver. 

Where défendant presented testiniony in its own behalf, after the dé- 
niai of its motion f<ir a directed verdict, its exception to the déniai of 
the motion was waived. 

|Ed. Note.— For other cases, see Trial, Cent. Dlg. § 0S3 ; Dec. Dig. § 
420.*] 

*For other cases see same topic & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
200 F.— 1 
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3. Courts (§ 339*) — Fedebal Courts — Peocedure— Rules in State Court— 

Facts in Notice. 

Under United States Circuit Court rule 44 for tbe districts of Michi- 
gan, declaring tiiat, In the absence of a spécial provision by those rules, 
the rules of tlie state circuit court shall govern proceedlngs tlierein, 
Mlchlgan Circuit Court rule 7, providing tliat facts contained in a no- 
tice attac'hed to a defendant's plea shall he treated as admissions and 
need not be proved, was applicable to an action tried in a fédéral Cir- 
cuit Court sitting in Micliigan. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 914; Dec. Dig. | 
8.39.* 

Conformity of practice in common-law actions to tliat of state court, 
see notes to O'Connell v. Reed, 56 O. O. A. 594 ; Nederland Life Ins. Co. v. 
Hall, 27 C. O. A. 392.] 

4. Teial (§ 139*) — DiRECTiNG Verdict — Suffioienct of Evidence. 

Wliere, in a suit on a mutual beneflt certiflcate, it was sliown that the 
certiflcate was in defendant's possession at the trial, and défendants 
notice attached to its plea alleged that on a specifled date défendant 
issued a certain benefit certiflcate in the amouut of $3,000 to the décè- 
dent, which was apparently the certiflcate sued on, the court properly 
denied defendant's motion to direct a verdict because of plaintiff's fail- 
ure to produce or ofCer the beneflt certiflcate in évidence. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 382, 333, 33S-341, 
865 ; Dec. Dig. | 139.*] 

5. Insurance (§ 784*) — Mutual Benefit Society — Change of Benbficiary 

CeRTIFICATE — D'ELIVERY. 

Décèdent, having been insured in defendant's society for many years, 
applied for a change of certiflcate, which was accomplished by the is- 
suauce of a new certiflcate, which, however, had not been formally de- 
livered prior to hls death. It did not appear that actual delivery to or 
physical acceptance by a member of a reissued certiflcate was required by 
the society's laws to make it effective. Tlie new certiflcate had been is- 
sued, and bore date two days prior to decedent's death. Ile had already 
waived ail rights under the old certiflcate, and in an action on the new 
one it was stipulated that the beneflciaries under the old certiflcate 
waived ail thelr rights thereunder. lleld, that the fact that the new 
certiflcate had not been actually delivered, and that plaintiff, therefore, 
dld not offer the same In évidence, was no défense to an action thereon. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1950-1954; 
Dec. Dig. § 784.*] 

6. Appeal and Erkor (§ 1001*) — Direction of Verdict — Pee.tudice. 

In an action on a mutual beneflt certiflcate, défendant hold not preju- 
diced by the court's refusai to direct a verdict because of plaintiff's fall- 
ure to Introduce the proofs of the death in évidence; the proofs having 
been thereafter introduced by défendant, and the court having given de- 
fendant the full beneflt of the admissions contained in the proofs as to 
the cause of death, etc. 

[Ed. Note. — For other cases, gee Appeal and Error, Cent. Dig. §§ 4137, 
4209-4211 ; Dec. Dig. § 1061.*] 

7. Insurance (§ 825*) — Mutual Benefit Society— Action on Policy — III- 

ness — Question for Jury. 

In an action on a policy making good health a condition to reinstate- 
ment, évidence held to .lustlfy submission to the jury of the question 
whether insured was aflïicted with syphilis at the time of a prior rein- 
stateiuent. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 2009; Dec. 
Dig. § 825.*] 

•For other cases see same topic & § nu.v[beh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Trial (§ 139*) — Dibected Veedict — Evidence. 

On an application for a dlrected verdict, It Is the duty of the court 
to take that view of the évidence most favorable to the party against 
whom the instruction is requested, and the mère fact that there is a pré- 
pondérance of the évidence in favor of the moving party does not requlre 
the judge to direct a verdict, even though It mlght justify the granting 
of a new trial. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341, 
365; Dec. Dig. § 139.*] 

9. Evidence (§ 553*) — Htpothetical Questions — Htpotuesis — Conclusions. 

A physielan, who conducted a post mortem examination of insured, 
testifled that such examination revealed softening of the tissues of the 
floor of the right ventricle of the braln, arterlal sclerosis, patches of 
bronchial pneumonia, and ehronic vesiculitis. He then testifled that he 
decided, from the brain tissue and the conditions found there and from 
the condition of the arterial walls, that a sclerosis condition existed, 
generally of a syphllitic nature, and expressed the unqualified opinion 
that death resulted from syphilis. Held, that the physiclan's statement 
that the varions conditions mentioned by him were syphllitic in char- 
acter was a conclusion from the facts, and not a statement of the facts, 
and hence such conclusion was properly elimlnated from hypothetical 
questions, asked of other experts, vyhether it could he told from the con- 
ditions found by the doctor, in the absence of a positive blood test or 
the finding of germs in the tissues, whether decedent's death was due 
to a syphilitic affection. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2369-2374; 
Dec. Dig. § 553.*] 

10. Appeal and Ebeor (§ 981*) — ^Denial of New Teial — Discrétion — Rb- 

VIEW. 

A motion for new trial for newly discovered évidence is addressed to 
the judicial discrétion of the court, the exercise of which, when not 
abused, is not subject to review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig, § 3876 ; 
Dec. Dig. § 981.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action by Benjamin H. Mcintyre against the Modem Woodmen 
of America. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Défendant is a fraternal benefit society. George H. Mcintyre became a 
member in 1895. In 1906 a death benetit certiflcate for $3,000 was issued 
(in place of a then existing certiflcate), and made payable to Mcintyre's flve 
children. The by-laws of the society provide that a member who fails to 
pay beneflt assessments, camp dues, and fines when payable shall ipso facto 
become suspended ; his benefit certiflcate being absolutely null and void dur- 
ing such suspension. A member so suspended, however, if not engaged in 
certain prohibited occupations specified, may be reinstated by payment with- 
in 60 days from date of suspension of ail arrearages of every kind, incltiding 
current assessments and ail flues, dues, and assessments for which he would 
hâve been liable had he remained in good standing, with the proviso that 
the receipt of assessments or dues in case a suspended member Is not in 
good health shall not bave the efCect of relnstating him, or entitling him or 
his beneficiaries to any rights under his certiflcate. 

Mcintyre was suspended for nonpayment of assessments in 1908, but in due 
season paid the dues and assessments for which he was in default. He was 
again suspended January 1, 1909, and again discharged his defaults and 
arrearages, and continued for a time to meet his payments, but was again 
suspended on June 1, 1909. On July 31, 1909, he paid ail obligations for 

•For other cases see same topic & § mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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\\liiili lie was in defaxilt or arrears, and was not tliereafter susyemled. On 
Seiiteniber 14, 1009, while iu good standing, he appHed for a new eeniticate 
to one of liis sons, the plaintiff lierein, and, being nnable to flnd tlu> old cor- 
tlflcate, made aud delivered to défendant a waiver thereof, as a lost certifi- 
cate under the mies of the association. October IJith following tlie sociely 
issued a new certiticate, in the saine aniount and lu favor of tUe l)pne1iciar,v 
reqncsted by Mclntyre, and forwarded it to the local canii). lîeforo it conld 
be delivered, Iiowever, aud on October 15, 100!). Mclntyre died. Pi'oofs of 
death were furuished. Taymont having been refused, this suit was brougbt. 
Défendant, under the iilea of gênerai issue, set up, aniong other tliiugs, the 
by-laws of the soeiety before referred to, Jîcintyre's varions defaults and 
suspensions, his attempted reinstatemeuts, aud that at the finie of eacli of 
said last tliree reinstatements Mclntyre was affllcted with syphilis, aud re- 
mained so afllicted until his death. It was also pleaded that nt the tinie of 
the reinstatement of February 27, 1009, Mclntyre was alHicted with certain 
other diseases, and that at the time of the reinstatement of .July 31, 1909, he 
was afllicted also with chronie eucephalitis, broncho-pneuniouia, paralysis, 
and softeniug of the brain, and that by reason of thèse tacts the certiticate 
was null and vold until and at the time of Mclutyre's death. 

Upon the trial plaiutlff did not présent the reissued henefit certiticate, 
which was In defendant's possession. The furnishing of proofs of death was 
shown, and the proofs identifled, but not offered in évidence by the plaintiff. 
At the conclusion of plaintlff's case, défendant nioved for a directed verdict 
for lack of compétent proof of (a) the existence of the contract sucd on, (b) 
of the furnishing of sufflcient proofs of death, and (c) for failure to establish 
Mclutyre's good standing in the défendant soeiety at the time of his death. 
The motion was overruled. Défendant then introduced testimony tendiug to 
show that Mclntyre was suffering from syphilis and other serions diseases 
at the time of his reinstatement on July SI, 1909, and tliat he died from the 
disease lirst stated. There was also testimouy tendiug to suppoi't a contrary 
conclusion. There was verdict and judginent for plaintiff. 

A motion for a new trial, on the ground of 'ewly discovered évidence, was 
overruled by Judge Swan, who tried the case. The latter having retired from 
the bench before the bill of exceptions was settled, another motion for a new 
trial was presented to his snccessor, Judge Angell, upoii the ground that the 
latter had no authority to sign a bill of exceptions, and that défendant was 
therefore entitled to a new trial, as its only reuiedy. ïhis motion also was 
overruled, and the bill of exceptions in fact sigued by Judge Angell. 

Beaumont, Smith & Harris, of Détroit, Mich., for plaintiff in er- 
rer. 

Clarence P. Milligan, of Détroit, Mich., for défendant in errer. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). [1] 
1. Section 953 of the Revised Statutes formerly read: 

"A bill of exceptions allowed in any cause shall be deemed sufïicieutly aii- 
thenticated If .sigued by the .ludge of the court in wliich the cause was tried, 
or liy the preslding judge thereof, if more than one judge sat on the trial 
of the cause, without any seal of court or judge being aiinexed thereto." 

In 1899 the Suprême Court held that under this statute a bill net 
signed by the judge who tried the cause, but by his sticcessor in office, 
is not sufïiciently authenticated. Malony v. Adsit, 175 U. S. 281, 20 
Sup. Ct. 115, 44 L- Ed. 163. The amendaient to the statute made the 
following year provided that: 

"In case the judge before whom the cause lias heretofore heen or may 
liereafter be tried, is, by reason of death, sickuess or other disabillty, unable 
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io bear and pass upoii a motion for a new trial and allow aud sigu sald bill 
of exceptions, then tlie judge wlio sneeeeds sueh trial judge, ur any other 
judge ot the court in which the cause was tried, holding such court tnere- 
after, if tlie évidence in sucli cause lias been or is taken iu steiiograpliic 
notes, or if tbe said judfîe is satistied by any otlier meaus that he can pass 
u]!on such motion jmd allow a true bill of exceptions, shall pass upou said 
motion and allow and sign said bill of exceptions," but that in case such 
.iudge is satistied "that lie cannot fairly pass upon said motion, and allow 
and sign said bill of exceptions, then lie niay in hig discrétion grant a new 
trial to the party inoving therefor." 31 Stat. at L. 270. 

It is conceded that Judge Swan's résignation rendered him incapa- 
ble of signing and settling a bill of exceptions. The question is 
whether such légal incapacity constitutes a disability under the stat- 
ute. Défendant contends that the disability contemplated by the stat- 
ute is physical or mental disability, arising from either death, sickness, 
insanity, or disorder of like character, by reason of which the judge 
was disabled from the performance of judicial functions ; and such 
was the construction put upon the statute by the Circuit Court of Ap- 
peals for the Seventh Circuit. Western Dredging Co. v. Heldmaier, 
111 Fed. 123, 125, 49 C. C. A. 264. But, with ail déférence to that 
court, we are unable to follow this décision. 

Among the dictionary définitions of "disability" is "incapacity to do 
a légal act." Anderson's Dictionary of Law. Under this définition, 
w^hich we deem appropriate, Judge Swan was disqualified to sign and 
settle the bill of exceptions, for he lacked légal capacity to do so. 

State V. City of Newark, 27 N. J. Law, 185, is a case in point. 
The statute there involved provided that, in case of death or disability 
of one or more of the transportation commissioners provided for 
by the act, it should be lawful to supply the place so vacated. It 
was held, as stated in the opinion, that the word "disability" is "ex- 
tensive enotigh to cover, and was designed to cover, any cause which 
prevented the commissioners from acting," and so included a rés- 
ignation. 

The trial had been fully reported stenographically, and a fuU tran- 
script of the notes made. The requests to charge presented by both 
parties were on file. Judge Angell was of opinion that he could 
fairly and intelligently settle the bill of exceptions, and that it was 
his duty to do so. Penn Mutual Life Ins. Co. v. Ashe (C. C. A. 
6) 145 Fed. 593, 596, 76 C. C. A. 283, 7 Ann. Cas. 491. In this view 
we concur. We see no merit in the suggestion that Judge Angell 
had no power to act on the bill of exceptions without first hearing 
the motion for a new trial, which he could not do, because such mo- 
tion had already been heard and denied by Judge Swan. 

The motion for new trial, presented to Judge Angell, was there- 
fore properly overruled. 

[2] 2. We pass by the motion for directed verdict made at the 
close of plaintiff's case, because défendant, by presenting testimony, 
waived its exception to the déniai of the motion. Mt. Adams, etc., 
Ry. Co. V. Lowerv, 74 Fed. (C. C. A. 6) 463, 465, 20 C. C. A. 596; 
Big Brushy Coal, etc., Co. v. Williams (C. C. A. 6) 176 Fed. 529, 
532, 99 C. C. A. 102. 
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But défendant asked an instruction at the close of the trial thut 
it was entitled to verdict, for the reasons, among others, that plai.-.- 
tiff did not produce or offer the benefit certificate, or show that the 
insured was a member in good standing at the time of his deatli. 
The notice attached to defendant's plea expressly alleged that: 

"On the 13th day of October, 1909, the said society issued a certain otlier 
benefit certificate, being aiso numbered 228,739, in the amount of three thou- 
sand dollars (|3,000), to the said George H. Mcintyre," etc. 

The certificate referred to is apparently the one in suit. 

[3] Défendant concèdes that under Michigan Circuit Court rule 

7 the facts contained in the notice are admissions, and need not be 
proved, but says that this rule has not been adopted by the United 
States Circuit Courts. Common-law rule No. 44 of the Circuit 
Courts of the United States for the Districts of Michigan, déclares 
that, in the absence of spécial provision by those rules, the state cir- 
cuit court rules shall govern proceedings. 

[4, 5] Moreover, the certificate was in defendant's possession at 
the trial. It is printed in the record, and presumably was presented 
by défendant. There was thus compétent évidence of the existence 
of the certificate, and it is immaterial that its contents and ternis 
are not shown by the plea. The plea alleged, however, that the 
new certificate was not actually delivered to Mcintyre before his 
death, and an officer of the head camp so testified. There was thus 
no formai acceptance by the insured of the new certificate. There is 
no suggestion in the record that the insured had not an absolute right 
to make the change of beneficiary in question, and the recordi does 
not show that actual delivery to or formai physical acceptance by a 
member of a reissued certificate, differing from the old only in the 
name of the beneficiary, is required by the laws of the society in or- 
der to make it effective, although a blank form for such acceptance 
is printed on the certificate, which is apparently the same form used 
for the first or original certificate. 

On the other hand, the waiver of the lost certificate, put in évi- 
dence by défendant, expressly stated that, in considération of the 
delivery to Mcintyre of a new certificate made payable to plaintiff, 
the insured waived "ail rights and benefits which he has or ever 
may hâve under said benefit certificate * * * and which he now 
déclares to be null and void. He accepts the new benefit certificate 
in place thereof," etc. Moreover, it appeared by letters to plaintifif 
from the clerk of the local camp that the head camp recognized plain- 
tifif as the sole beneficiary, and blanks for proofs of death were 
furnished him; and while thèse letters were objected to as incom- 
pétent, immaterial, and irrelevant, it does not clearly appear that 
they were objected to as hearsay. The question whether the head 
camp was bound by any attempted waiver on the part of the clerk 
of the local camp is not involved. 

The new certificate purports on its face to hâve been issued Oc- 
tober 13th, which was two days before Mcintyre's death, and the 
plea asserts the issue on October 13th. It is true that in the testi- 
mony of a witness for défendant the date of issue was gi^en (as 
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printed in the record) as October 15th. But this is immaterial, for 
there is no claim that the issue occurred after Mcintyre's death. 

In our opinion, the record did not justify a direction of verdict on 
the ground of failure to introduce the certificate, or to show that Mc- 
Intyre was a member in good standing at the time of his death. We 
may add that defendant's counsel stated in open court, at the very 
commencement of the trial, that : 

"It is stipulated by and between the parties to this cause, hère in open 
court, that the former heneficiaries, Glenn, Ethel, Florence, and Bertha Mc- 
Intyre, and Mary G. Mcintyre, walve ail right of action they may hâve by rea- 
son oï the policy issued by this défendant society upon the life of George H. 
Mcintyre wherein they were named as beneflcîaries, and that their counsel 
hère in open court consents that any judgment recovered, or that might be 
recovered, upon that or any other policy in the défendant society, the pro- 
ceeds of which would hâve gone to Florence and Bertha Mcintyre, minors, 
be paid Into court until the proper légal distribution of same can be made 
under order of the proper tribunal." 

The heneficiaries so named are the widow of insured and the four 
children, other than plaintiff, named in the lost and surrendered cer- 
tificate. 

[6] 3. The proofs of death were furnished by plaintiff in due 
course, and were in defendant's possession at the trial. They were 
not introduced by plaintiff before resting. The défendant cannot 
complain of this, for after its motion for directed verdict was denied, 
and after the court had ultimately relieved plaintiff of obligation to 
offer the proofs in évidence, défendant itself introduced them. Un- 
der the charge of the court, défendant was given the fuU benefit of 
the admissions contained in the proofs as to the cause of death, and 
it has suffered no légal préjudice by the course taken. 

[7] 4. It is earnestly urged that the évidence conclusively shows 
that the insured was in ill health on July 31, 1909, the date of his 
reinstatement, and that it was error not to direct a verdict for de- 
fendant as asked. The alleged syphilitic condition was principally re- 
lied on by défendant. The testimony strongly tended to show that 
deceased had syphilis when reinstated, and that he died from that 
disease. If this évidence is conclusive, verdict for défendant should 
hâve been directed; otherwise, not. 

There was évidence, on the one hand, that deceased had partial 
paralysis about July 1, 1909; that such condition frequently results 
from syphilis ; that his attending physician suspected that disease ; 
that on August 3d décèdent entered a hospital at Lansing, which he 
left August 12th; that he went to the University Hospital at Ann 
Arbor September 22d, where he was treated by Dr. Camp, and where 
he remained until his death on October 15th; that while at Ann Ar- 
bor his disease was diagnosed by Dr. Camp as cérébral syphilis and 
he treated therefor; that a post mortem examination conducted by 
Dr. Warthin revealed softening of the tissues of the floor of the right 
ventricle of the brain, arterial sclerosis, patches of bronchial pneu- 
raonia, and chronic vesiculitis. Dr. Warthin testified that he "decided 
from the brain tissue and the conditions found there, and from the 
condition of the arterial walls, that a sclerosis condition existed gen- 
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erally of a syphilitic nature." He expressed the unqualified opinion 
that death resulted from syphilis, and that the disease existed on or 
before July 31 st. 

On the other hand, there was testimony from acquaintances and 
members of decedent's family that, aside from partial paralysis or 
numbness of one side for a short time in July or August, includinsf 
the time of his treatment in the Lansing hospital, décèdent was ap- 
parently in good health during those months ; that, except for a short 
time, he did heavy farm work and during long hours ; that he at no 
time gave any of the outward symptoms frequently, if not usually, 
found in tertiary syphilis. The physician who attended him in July 
or August (outside the hospital) disclaimed finding any satisfactory 
proof of syphilis. The physician in attendance at the Lansing hospi- 
tal did not treat décèdent for syphilis, and testifîcd that when the lat- 
ter left the hospital he was troubled but little with numbness. Dr. 
Camp testified that décèdent did not respond to the treatment for 
syphilis, and that the Wasserman blood test was négative — "as far as 
the blood indicated, there was a complète absence of syphilis." There 
was a dispute whether such négative test was highly important either 
way. There was no évidence of the finding of the syphilitic germ in 
the tissues, and the significance of this fact was also more or less in 
conflict. There was testimony of experienced médical men that the 
data furnished by the post mortem was not suflicient, in the absence 
of a positive blood test or the finding of the syphilitic germ, to déter- 
mine whether the conditions were syphilitic. There was also testi- 
mony of experienced médical men that décèdent might hâve been 
perfectly healthy on the 31st of July and die of syphilis on the 16th 
of October (doubtless intended for 15th). 

[8] The rule is well settled that it is the duty of the court, when 
a motion is made to direct a verdict, to take that view of the évi- 
dence most favorable to the party against whom the instruction is 
asked (Nelson v. Ohio Cultivator Co. [C. C. A. 6] 188 Fed. 620, 629, 
112 C. C. A. 394, and cases cited), and that the mère fact that there 
is a prépondérance of the évidence in favor of the party moving for 
the instructed verdict does not require the judge to take the case from 
the jurv, even though it might justify the granting of a new trial 
(Rochford v. Pennsylvania Co, [C. C. A. 6] 174 Fed. 81, 83, 98 C. C. 
A. 105). The burden of proof was upon the défendant to show the 
fact that the insured was in ill health at the time of his reinstate- 
ment. 

In our opinion the évidence presented a question of fact for the 
jury, however much the court might be impressed by the testimony 
on the part of défendant. 

[9] 5. Médical witnesses for plaintiff were allovved to testify, in 
substance, in response to liypothetical questions, that from data given 
by Dr. Warthin regarding the showing made by the post mortem they 
would be unable to say, in the absence of a positive blood test or of 
finding germs in the tissues, whether death was due to a syphilitic af- 
fection ; and one or more of thèse witnesses were allowed to testify 
that it was doubtful, from varions things found by Dr. Warthin on 
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*he autopsy, whether they were caused by syphilitic affections. The 
hypothetical questions to the différent witnesses were put in varying 
forms, but itis évident they ail were intended to take into account 
only the spécifie conditions testified to by Dr. Warthin (viz., soften- 
ing of the brain, arterial sclerosis, bronchial pneumonia, and chronic 
encephalitis), and to exclude, as a conclusion, the statement that one 
or more of thèse conditions were syphilitic in character. 

Defendant's counsel insisted that the syphilitic condition "is a rec- 
ognized condition and should be so described," and that the admis- 
sion of the testimony in question was erroneous, "net only because 
the exact data for the hypothetical question does not exist on the 
record, but also because it permits the physicians to testify to their 
inferences from Dr. Warthin's évidence." The décision of this court 
in Manufacturers' Accident Indemnity Co. v. Dorgan, 58 Fed. 949, 
7 C. C. A. 581, 22 L. R. A. 620, is invoked. In that case a witness, 
after saying that he had heard the testimony in the case regarding the 
autopsy, was asked whether, in his judgment, from that testimony 
he would "say that the autopsy was such as to enable a physician to 
State with any degree of certainty the cause of the death." Judge 
Taft said that the question "was clearly incompétent, because it asked 
the witness, who was a physician, to make his own inference as to 
what the évidence of the other witnesses tended to show, and then, 
upon such inference, to give his opinion." 

The pivotai question is whether Dr. Warthin's statement that the 
various conditions mentioned were syphilitic in character was a state- 
ment of a fact or a conclusion from facts. It is évident that if such 
statement is to be treated as a fact, viz., that syphilis existed at death, 
plaintifî's witnesses would practically be limited to saying whether, 
upon the évidence of syphilitic disease of the brain, a syphilitic scle- 
rosis, with bronchial pneumonia and chronic vesiculitis, the insured 
had syphilis on July 31st, or (as évidence of that fact) whether he 
died from syphilitic affections. Dr. Warthin testified fully to what 
he found, refreshing his recollection from his notes. We think it 
the reasonable view that his testimony as to syphilitic conditions 
should, for the purposes of hypothetical questions, be regarded as 
conclusions from facts, and that plaintifî's witnesses were not com- 
pelled to adopt iuch conclusions in determining whether the data 
were sufficient to justify Dr. Warthin's opinion as to the cause of 
death. If this is the correct view, it follows that the Dorgan Case 
does not apply. 

[10] 6. The motion for new trial, on the ground of newly discov- 
ered évidence, was addressed to the judicial discrétion of the court. 
This discrétion was not abused, and the déniai of the motion is not 
subject to review. 

We hâve not discussed ail the assignments of error. Those not dis- 
cussed hâve, however, ail been carefully considered. The conclusion 
we reach is that no error bas been committed to defendant's préju- 
dice, and the judgment below is accordingly affirmed, with costs. 
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PEARSON V. HARKIS. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1912.) 

No. 2,077. 

1. Liens (§ 16*) — Equitable Lien — Invaliditt of Mortgage. 

Complainant, wbo was gênerai représentative of an EngUsli mining 
corporation in cliarge of its property and opérations in Britisti Columbia 
and tiie United States, made advances to the company ; the money being 
used for the develoi)ment of its property generally, and for whicli be bad 
an équitable lien tbereon. He also advanccd tbe money for the purcbase 
of certain mining claims for the company, taking the title to biinself as 
security. In a settlement with the company the amount of bis claim was 
llquidated, an extension of time for payment granted, and it was agreed 
that in case of default the mining claims so purcbased should be his 
property. There was default, and pending litigation a new settlement 
was made with an agent holding a power of attoruey from the company, 
who in its behalf executed notes to complainant, secured by a mortgage 
on its property ; and complainant in reliance thereon, as agreed, pro- 
cured patents for snch mining claims and conveyed them to tiio company. 
Bcld that, on a finding that the notes and mortgage were invalid for 
want of power in the agent to blnd the company, eciuity would re-estab- 
lish complainant's prior équitable lien. 

[Ed. Note. — ^For other cases, see Liens, Cent. Dig. §§ 7-10 ; Dec. Dig. 
§ 16.*] 

2. CoEPORATiONS (§ 682*)^PkioeitieS Between Liens — Englisti Companies. 

An équitable lien, acquired on mining property in the trnited States 
owned by an English corporation, for the opération and develojiment of 
the property, cannot be displaced by debentures Issued by tlie coniiiany 
in I<;:ngland, as authorized by the Companies Act of 1862 (St. 25 & 26 Vict. 
c. 89), which by the English law create a floating charge only, not re- 
stricting or interfering with the power of the company to prosecute the 
business for which it was organized in a foreign country, and to incum- 
ber its property there situated in the ordinary course of business, while 
it is a going concern, to one having no notice of the debentures. 

[Ed. Note.^For other cases, see Corporations, Cent. I3ig. § 2602; Dec. 
Dig. § 682.*] 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

Suit in equity by William J. Harris against the English-Canadian 
Company, ]L,imited; William E. Pearson, intervener. Decree for 
complainant, and intervener appeals. Aiïirmed. 

The appellee, Harris, was employed by the lînglish-Canadian Company, 
Limited, an English corporation, in connection witli its mining opérations in 
Canada and Britlsh Colnnibia, and in the states of Oregon, Washington, and 
California, of the United States. From December 1, 189S, to .Tune 13, 1900, 
he held the gênerai power of attorney of the company and bad charge of its 
opérations. In the course of those opérations he advanced for tbe company 
considérable sums of money when the company was out of funds. He bad 
been a foreman In mines and also a mining superintendant, and had acquired 
some money and also some stock in a corporation called the Lilly May Gold 
Mining Company, which owned a mine or mining claim called the Lilly May, 
in British Columbia. Shortly before that time the English-Canadian Com- 
pany, Limited, was organized, with Mr. A. Ilay Andersen as the chairman of 
Its board of directors, and with Mr. Walter Morshead and the présent appel- 
lant, Mr. Pearson, as its principal men. Two mining men by the name of 
White — Harry White and William R. 'RHiite, who were hrothers — were also 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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interested therein, one of whom purchased, through Harris, the Lilly May 
claim for the Englisli-Canadiau Company, Limited. Subsequentiy the Com- 
pany acquired a mining prospect ealled the ïhree W's Mine. The power of 
attorney from the Englisli-Canadian Company, Limited, to Harris, was exe- 
cuted pursuant to a resolution of its board of directors adopted December 1, 
1898, and by direction of the compauy he commeiiced the development of the 
Lilly May and Three W's mining claims. He also, under like employment 
and authority, investigated the nickel cobalt mining property of the English- 
Oanadian Company, Limited, situated near Ottawa, and other mining pros- 
pects, without practical results from any of them. Finally Hawiis acquired 
for the Company a placer mining property situated in Joséphine county, in 
the State of Oregon, ealled the Waldo mining grounds, which, with the con- 
sent of the Company, he took in his own name, and subsequently located, 
also for the company, but in his own name, a considérable portion of adjoin- 
ing ground. AU of thls Oregon property was placer ground, and was worked 
by nieans of a dredge ealled tlie Joséphine dredge. ïhe original Waldo min- 
ing ground was owned by a Chinaman, from whom the company, through 
Harris, bought it about the month of June, 1899, for $14,600 ; the purchase 
money, together with some incidental expengea (the whole aggregating $16,- 
000), being advaneed by Harris for the company. For this sum, and other 
advances that he had theretofore made for the company in its opérations, 
Harris drew drafts on the company, which were not paid. Subsequeutly, 
however, the company did pay the $14,500, with which payment it was cred- 
Ited in the accounts kept by lîarris, and which he from time to time reported 
to the company, showing it indebted to him in very considérable sums, and 
largely for advances of money made by him for the company. 

Among the numerous proceedings of the company the record shows that 
"at an informai meeting of Messrs. Anderson, Morshead, and Pearson, held 
at 5, The Sanctuary, Westminster [its office], on Saturday, the 28th day of 
October, 1899, the secretary read a cablegram received from Mr. Harris tbls 
morning, as foUows: 'I hâve not sufficient funds in hand to enable me to 
carry on work. Shall I close down? The gênerai condition is simply ruinous 
for want of funds. Harris.' A long discussion on the position of the com- 
pany then foUowed. Mr. Anderson offered to cable to Harris that he would 
send him 30,000 shares to enable him to raise the capital necessary to pay 
oif the bank and continue to work the Cbinaman's claim and the Three W's 
mine, and if he succeeded in ralsing the necessary capital he would make 
him, a présent of 10,000 shares as a bonus for so doing. After a long discus- 
sion Mr. Morshead and Mr. Peterson [Pearson] did not object to Mr. Ander- 
son's making the offer to Mr. Harris, and the following cablegram sent by 
Mr. Anderson to Mr. Harris: 'Will give 30,000 shares to provide capital for 
carrying on. Work only Chinaman and Alberni. If you succeed in arrange- 
ment, wlll give you further 10,000 as bonus. Anderson.' It was proposed 
that Mr. Anderson and Mr. Morshead should proceed at once to the mines 
and investigate the company's affairs there." 

That Harris was insistent that the company pay him the amount he 
claimed as advances to It, as well as for funds with which to continue the 
mining opérations of the company, is shown, not ouly by his testimony and 
the numerous letters and cablegrams introduced iu connection with it, but 
is also indicated by further proceedings of the board of directors of the com- 
pany ; for among the proceedings of the meeting held at the office of the 
company November 2, 1899, is the following: "A discussion of the flnancial 
affairs of the company then took place, and after considération it was re- 
solved, that the board are most anxious of seeing their way to assist the 
company's undertakings, and to arrange for the further necessary funds, but 
as the board has no particulars as to what engagements hâve been or are 
proposed to be made in the company's interest by Mr. Harris, It appears to 
the board that the right thing to do is for that gentleman to meet the board 
in London, or, failing his ability to come to London, to meet a member of 
the board in Montréal — this member would be Mr. Morshead. Upon matters 
being satisfactorily cleared up, the directors would arrange to immediately 
provide the necessary funds in London for carrying on the company's busi- 
ness. The question as to Mr. Morshead having full powers from the board 
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was discussed, and it was resolved tbat Mr. Buwliell (solicitor) ho rcqv.ostc d 
to prépare a full power of attorney to act for tlie comiiaiiy lu (.'auada and 
the United States." 

And two daj's later, to wlt, November 4, 18i>9, at a meetlne of the board 
held at the couipany's office, at which were "présent Mr. A. Ha y Andersen, 
In the chair ; Mr. Morshead and Mr. Pearson ; in attendance, Mr. lîurchell 
and the secretary" — the followlng proceedinjrs were had: "The question as 
to the course the directors were to adopt in tUe présent crisis was discussed. 
Mr. Burchell advised that Mr. Ilarris should be temporized with, and sliould 
be again asived to meet Mr. Morshead in Montréal ; at the same time, if the 
creditors wlshed, application should be made to the court for the appoint- 
ment of a reeeiver, and he, on behalf of the eonipany, would assent thereto, 
and he advised that Messrs. Anderson, Morshead, and Pearson should be 
appointed receivers to the eompany. The meeting was then adjourued uutil 
1:30 at the Colonial Club, when Mr. Mortlmore was also présent, and after 
some discussion the following resolutions were passed: It was proposed by 
Mr. Pearson, seconded by Mr. Anderson, and resolved, that ail documents 
of title and other securities belonging to the English-Canadian Company, 
Limited, now in the custody and possession of Messrs. Burchell & Co., solic- 
itors to the eompany, be held by them for and on behalf of the debenture 
holders by way of équitable mortgage, in the terms of the resolution of the 
board dated the 14th day of July, 1899. It was proposed by Mr. Anderson, 
seconded by Mr. Mortimore, and resolved, that under existing clrcumstances 
the board assents to an application, intended to be made forthwith by Messrs. 
Anderson, Morshead, and Pearson, as équitable mortgagees, to apply to the 
court for the appointnient of a reeeiver, being of oi>inion that this is the 
proper course to be adopted in the interests of the shareholders." 

The resolution of the board of directors of July 14, 1899, referred to iu the 
resolution last quoted, was adopted at a meeting of the board at the oifice 
of the Company on July 14, 1899, at which were présent, aceording to the 
minutes, "Mr. A. Hay Anderson, In the chair ; Messrs. W. Morshead, A. Morti- 
more, and W. Pearson ; in attendance, Mr. Burchell and the secretary" — 
and among the proceedings of that meeting were the following: "Mr. Mors- 
head explained to the board that since the last meeting charges on the com- 
pany's assets hâve been arrangea by the directors as follows: £5,500 ad- 
vanced by himself, £750 by Mr. Anderson, and £750 by Mr. Pearson. He also 
reported that further sunis amountiug to £2,940 would probably be required 
to nieet expenses, and it was resolved, tliat the money aiready advanced be 
secured on an équitable charge, the trustées to be Mr. Anderson and Mr. 
Morshead, and that a further sum of £5,000, malving, with the amounts afore- 
said, the suni of £15,000, be borrowed and secured on the assets of the eom- 
pany in like manner, and that deeds be drawn up, sealed b.v the eompany, 
and handed to Mr. Morshead, Mr. Anderson, and Mr. Pearson." 

In the proceedings of a meeting of the eompany lield at its office November 
6, 1890. at which were "présent Messrs. Anderson, Morshead, and Mortimore ; 
in attendance, Mr. Burchell and the secretary" — is the following: "A dis- 
cussion took place as to the exj)ediency of a director proceeding to Canada, 
and, Mr. Burchell havlng strougly expressed bis views on the subject, it was 
resolved, that Mr. Pearson should 'lie cabled to iu Paris to ascertaiu if he 
would start for Canada on Wednesday." 

The uext day, to wit, November 7, 1809, thèse proceedings occurred at a 
meeting of the board held at the ofHce of the eompany, at which were "prés- 
ent Jlessrs. Anderson, Morshead, and Mortimore ; iu attendance, Mr. Bur- 
chell and the secretary. The board havlng asked the advice of Mr. Burchell 
as to the course to be adopted under the présent clrcnnistances, and he hav- 
lng advised that it was essentlal that sonie director should proceed to Can- 
ada by the boat leaving Liverijool to-niorrow, and Mr. Anderson liaving again 
repeated his offer to start at once, a long discussion arose, aud the board 
adjourued untll the afternoon. Ou the board reassembliug, Jlr. Jlorshead 
stated that he had taken other advice, and that he and Mr. Mortimore had 
declded that no director should start for Canada by the uext boat. Mr. Bur- 
chell then stated that, as other persons' advice was being taken as to the 
position of the eompany, he felt that he could no longer usefully advise the 
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fcoard, and tendered his résignation; but at thelr request he consented that 
the acceptance of it should be deferred nntil they had an opportunlty of dls- 
cussing it to-morrow morning." 

ïhe minutes of the company also sbow the following: 

"At a meeting of the committee of the board held at the Colonial Club, 
No. 4, Whitehall Court, on Friday, the lOth day of November, 1899. Présent: 
Mr. Morshead, in the chair. Mr. Pearson. In attendance, the secretary. 
The minutes of the meetings held on the 7th and 9th days of November were 
read, when Mr. Morshead reported that the minutes of the meeting held on the 
7th day of November were incorrect in stating that It was resolved that no 
director should go to Canada, the fact being that during the ad.1ournment 
he and Mr. Mortimore had further considered the matter, and had resolved 
not to send out Mr. Andersen, as had been proposed by him and advised by 
Mr. Burchell, to represent the board, at the cost of the company. The sec- 
retary read the foUowini letter from Mr. Andersen, resigning his position as 
chairman and director o' the board, as foUows: 

" 'Bngdsh-Canadian Company, Limited, 9th Nov., '99. 

" 'Dear Sir: As I am altogether unable to concur in the poliey now adopted 
by the board, wbich is, in my opinion, not concelved in the interests of the 
Bhareholders, but in their ovyn individual Interests, I am unable to accept 
any responsibility for their actions, and what I must consider the suicidai 
poliey now about to be adopted, and I hereby tender my résignation of the 
chairmanship and of the board. [Signed] Adam Hay Anderson.' 

"Mr. Morshead was elected chairman pro tem. • * • The committee 
were of opinion that Mr. Pearson should start for Canada as soon as pos- 
sible, and the secretary was instructed to let him hâve a list of documents of 
title in the company's possession, and a list of documents of title which are 
missing. It was also resolved that the deeds themselves should be handeA 
to Messrs. Hoare's Bank as security for the money which had been advanceo. 
A discussion as to the title deeds belonging to the company in the possession 
of Messrs. Burchell & Co. took place, and it was resolved, that they be hana- 
ed to Messrs. Hoare & Co., the bankers, as security for the creditors entitled 
to the debentures, under the terms of the resolution of the 14tli July, 1899." 

At a meeting of the board held at the office of the company on the 14th 
of November, 1899, at which were "présent Messrs. Morshead, Pearson, and 
Mortimore; in attendance, Mr. Burchell and the secretary" — the following 
proceedlngs appear to hâve been had: "Mr. Morshead was elected chairman 
of the company pro tem. Mr. Morshead Informed the board that he had 
brought debenture bonds to seeure the £3,500 and £2,000 advanced by him, 
and also for the £750 advanced by Mr. Anderson and the £750 advanced by 
Mr. Pearson, and It was resolved, that debenture bonds be sealed securing 
thèse amounts to the creditors. * * * Mr. Pearson Informed the board 
that Messrs. Morshead, Mortimore, and himself would form a syndicate to 
flnd the funds for some one going out to Canada, in the event of Mr. Harris 
refusing to corne over hère to confer with the board, and that he [Mr. Pear- 
son] would be prepared to start next Saturday." 

At a meeting of the board held at the office of the company on the 17th of 
November, 1899, at which were "présent Mr. W. Morshead, in the chair ; 
Messrs. A. Mortimore and W. Pearson; in attendance, Mr. Burchell and the 
secretary — it was resolved, to grant Mr. Pearson full power of attorney, 
which Mr. Burchell promised would be ready by Monday next" And Mr. 
Pearson Informed the board he would be prepared to leave for Canada on 
the following Wednesday. And at a meeting of the board held at the com- 
pany's office on November 20, 1899, with the same parties présent, the min- 
utes show that "the power of attorney to Mr. Pearson was read and ap- 
proved, and ordered to be sealed." 

With the power of attorney from the company Pearson came to Canada. 
Harris met him at Ottawa. He had been operating for the company four 
nùning properties, namely, the Lilly May, Three W's, Oregon Dredge Ground, 
and a property called the Fourteen Gold Mines. In their opération a genei'al 
bank account was kept in the name of the company, on which Harris drew 
checks to meet the expenses, and to keep the company's account from becom- 
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Ing exhausted he adranced for It from time to time the funds necessary for 
that purpose, maklng detailed monthlj- reports and statements thereof to the 
Company. And Harris' testlmony (vihlch is soœewliat corroborated by the 
wrltten agreement next hereinafter set out) is to the effect that it was un- 
derstood that the Oregon Placer Giound, title to which stood in hls name, 
should be held by him as security for sueh advances. 

At Ottawa, In the latter part of 1899, Harris, with hls books, accounts, and 
records of the company's transactions, went with the company's attorney, 
Mr. Beament, and Pearson, its attorney In fact, before a chartered account- 
ant, a Mr. Black, representing the English-Canadian Company, Limited, and, 
after a lengthy investigation and examination by those parties, the account 
ant reported on the 6th day of January, 1900, to Pearson and Beament, the 
amount due from the company to Harris to be $33,409.44, subject to the pro« 
diiction by Harris of certain enumerated vouehers, aggregatlng $1,750.^3, 
which vouehers Harris subsequently produeed, and following that report the 
Company, by its attorney in fact, Pearson, and Harris, together with Ander- 
sen and William R. White, entered into the following wrltten agreement: 

"Ottawa Agreement. 

"This agreement, made in quadruplicate this eleventh day of January in 
the year of our Ijord one thousand nlne hundred, between William Kobert 
White, of the city of Seattle, in the state of Washington, one of the United 
States of America, broker, represented herein by his attorney, George W. H. 
White, of the said city of Seattle, broker, of the first part, Adam HayAndnr- 
son, of St. Ermins Mansions, London, Bngland, gentleman, of the second part, 
William J. Harris, of the city of Spokane, in the state of Washington afore- 
said, mine ownpr, of the third part, and the English-Canadian Company 
(Limited), whose head office in England is in London, represented herein by 
Attorney William Pearson, of No. 29 Rue de Vinaigriers, Paris, France, here- 
inafter called the Company, of the fourrh part. 

"Whereas, the parties of the fourth part hâve, by powers of attorney duly 
executed and bearing date, respectively, the twentieth and twenty-flfth days 
of November, 1899, authorized and employed their said attorney, William 
Pearson, to Investigate and regulate the affalrs, property, and assets of the 
Company In the Dominion of Canada and the United States of America, with 
fuU power to make, sign, and enter into ail contracts and agreements as may 
in his opinion be necessary for regulating or dealing with the property and 
assets of the said Company, as wIU by référence to the said powers of attor- 
ney more fully appear; 

"And whereas, pursuant to said powers and authority the said William 
Pearson, with the assistance and co-operation of the other parties hereto, bas 
investlguted the said Company's affairs, and after such investigation it has 
been mutually agreed by the parties hereto to enter into this agree- 
ment, the same belng considered as in the best interest of ail the 
[B.] shareholders of the said Corupany, as the same will enable the opér- 
ation of the properties of the said company to be continued: 

"Now, therefore, this agreement witnesseth that the parties hereto of the 
flrst, second, and third parts, in considération of the premises and of the sum 
of one dollar of lawful money of Canada to each of the said parties of the 
first, second, and third parts in hand paid by the said Company (the reeeipt 
whereof is hereby acknowledged), do hereby covenant and agrée as foUows: 

"1. The party of the flrst part hereby agrées to return forthwith to the said 
Company, for cancellation, certiflcates for sixty-flve thousand shares of the 
capital stock of the said Company, or the pooled orders tberefor, and hereby 
authorizes and empowers the proper otilcers of the said Company to make 
ail necessary entries in the books of the said Company to efCect a cancellation 
of such shares, and hereby appoints William Morshead, of the city of Lon- 
don, England, a director of the said Company, or the secretary of the said 
Company, his attorney, with full power to exécute such documents as may be 
necessary to effect such cancellation and surrender, the said surrender and 
cancellation to be for the benefit of the said Company and to form an asset 
thereof, and the said William Robert White hereby acknowledges that he has 
recelved from the said Company ail considération to which he Is entitled for 
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the Tariotis propertlea whlch he bas conveyed or agree3 to conrey to the 
sald Company, and he hereby releases and discharges the sald Company 
from any and ail clalms and demanda whatsoever from the beglnulng of the 
world to tba day of the date hereof. 

"2. The party of the second part hereby agrées to retum forthwith to the 
sald Company, for cancellatlon, certiflcates for flfty thousand shares of the 
capital stock of the sald Company, or the pooled orders therefor, and hereby 
authorizes and empowers the proper oflicers of the sald Company to make 
ail necessary entries in the books of the sald Company to efCect a cancellatlon 
of such shares, and hereby appoints William Morshead, of the clty of Liondon, 
Bngland, a director of the sald Company, or the secretary thereof, hls attor- 
ney, with full power to exécute such documents as may be necessary to effect 
such cancellatlon and surrender, such shares to be dealt with as herelnbefore 
provlded in paragraph number 1, and he, the said Adam Hay Anderson, 
hereby releases and dlseharges the said Company and the directors thereof 
from any and ail claims and demands for compensation, damages, or other- 
wise howsoeyer from the beginning of the world to the day of the date 
hereof. 

"3. And the said party of the third part hereby agrées to extend the tlme 
for paymen- of hls claim against the said Company, and any Interest that 
may be due him at the rate of ten per centum per annum for a period of six 
months from the date hereof, and in considération of such extension of time 
for payment, and in order to secure the said indebtedness, the said Ccmpany 
hereby gi'ants unto the said William J. Harris the right to operate and use 
the dredge 'Joséphine,' situate in Joséphine county, Oregon, the property of 
the said Company, for a period of six months from the date hereof, he to 
keep accounts of receipts and disbursements in connection with such opéra- 
tions, as hltherto, and the income, if any, to be applled in réduction of hls 
claim ; and It is hereby further agreed that, in case the said Indebtedness bas 
not been paid In full wlthin the said period of six months, then and in such 
case ail Interest that the said Company may bave In the Chinese Derrick 
Ground and the appurtenances thereto (save and except the sald dredge) 
shall absolutely cease and be vested in the sald William J. Harris freed from 
any claims on the part of the sald Company ; It belng understood ard agreed 
thnt the said Company may at any time pay ofC the sald Indebtedness, and 
thereupon ail the terms and provisions in thls paragraph mentioned shall 
cease, and the said Company shall also hâve the privilège durlng the sald 
period of six months of having a confldential représentative at the said 
dredge, who may réside thereat and shall be entitled to ail information and 
Inspection as to welghing of gold dust and checklng same, and seeing that 
proper crédit is glven therefor, and generally shall be entitled to ail Informa- 
tion and détails as to the opérations of the sald dredge. The sald William 
J. Harris hereby agrées to diligently prosecute the obtainlng of the United 
States patent to the said Chinese Derrick Claim, and upon the Issue of such 
patent shall, so soon as hls indebtedness has been paid off, giant and convey 
same to the Bnglish-Canadian Company. Tlme is the essence of this agree- 
ment. 

"4. The parties of the fourth part agrée that when and so soon as the 
above-mentioned share certiflcates hâve been dellvered up by the said Wil- 
liam Robert Whlte, and the stock of the sald Company thereby represented 
has been duly canceled, the said Company wUl exécute a release to the sald 
W6,^iam Kobert White, releasing him from ail demands in connection with 
th« promotion and organizatlon of the said Company or otherwise howsoever. 

"5. The sald parties of the fourth part hereby further agrée that when and 
80 soon as the above-mentioned share certiflcates hâve been dellvered up by 
the sald Adam Hay Anderson, and the stock of the said Company thereby 
represented has been duly canceled, the sald Company wlU exécute a release 
to the sald Adam Hay Anderson, releasing him from ail demands of the salfl 
Company or otherwise howsoever. 

"6. And the said William Pearson, on behalf of hlmself and the sald Wil- 
liam Morshead, hereby agrée that they will, upon the performance of the 
agreementB to be iwrformed by the other parties hereto, use every effort to 
furnlsh or obtain the worklng capital that may be then necessary for the 
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proper carryln» ont of the undertakings of the sald Company, and that the 
sald William .Jorshead and William Pearson will not for a period of six 
months from the date hereof Institute any proceediugs whatsoever for realiz- 
ing against the assets of the sald Company any sums that may be due to 
them upon debentures issued to them, or either of them, by the said Company. 
"7. And the said William Pearson hereby personally agrées that he will 
hâve John Carling Kelly return to the said Company for cancellation seven 
thousand iîve hundred shares on the terms hereinbefore provided in regard 
to other shares, and, in case the said John Carling Kelly refuses 
to make sueh return wlthln three months from the date, then the [T. A. B.] 
said William Pearson shall return such shares personally. 

"In witness whereof the sald parties hereto hâve hereunto set thelr hands 
and seals the day and year first above written. 

"Will B. White, 

"By Hls Attorney, 
"George W. II. White. [Seal.J 
" "A. Hay Anderson. [Seal.] 

"William J. ïlarris. [Seal.] 

"The Engllsh-Canadian Co., Ltd., 

"By ïheir Attorney, 
"William Pearson. [Seal.] 

"Signed, seaTed, and delivered in présence of 
"ï. A, Beament." 

On the same day the foregoing agreement was executed, Pearson, as rep- 
résentative of the Company, gave Harris the foUowing instructions in writ- 
ing: "Under my power of attorney I hereby authorize you to continue operat- 
ing the dredge on the Chinaman's ground for sixty days for the account of 
the English- Canadian Company. You will keep accounts to be charged or 
credited to the company as hitherto." 

Harris extended the time for the payment of his claim for six months, as 
agreed, fltted up the dredge with new parts, and commenced working the 
Waldo ground pursuant to the instructions above quoted; Pearson having a 
confidential agent there as a représentative of the Company. Harris made 
monthly reports of his expenditures and reeeipts, by Pearson's directions, to 
the Company's auditor, Black, which showed that the expenditures exceeded 
the reeeipts. Harris also made application for patents to the placer ground, 
and varlous contesta arose as to that matter, necessarily involving heavy ex- 
pense. In other respects the Ottawa agreement was not carried out. 

Morshead having become chairman of the board of directors of the Com- 
pany, the minutes of the board show thèse proceedings under date August 15 
and 17, 1900, respectively: 

"At a meeting held at the offices of Mr. Redshaw Williams, Solicitor, 14 
Sherbourne Lane, London, B. C, August 15, 1900. Présent; Walter Mors- 
head, Chairman; William Pearson. In attendance: Mr. Kedshaw Williams, 
Mr. T. A. Beament, Mr. John Maclaehlan (of Messrs. Goodehild & Hammond), 
and Mr. A. E. Haines. On the motion of Mr. Morshead, It was resolved that 
Mr. A. E. Baines should act as secretary pro teni. On the motion of Mr. 
Morshead, It was resolved that the power of attorney granted by the Com- 
pany to Mr. W. J. Harris be and Is hereby revoked. It was also resolved, on 
the motion of Mr. Morshead, that Mr. Li. H. Wilkins, of Finsbury Plouse, 
Blomfield Street, London, E. C, be and Is hereby elected a director of tha 
Company. [Signed] W. Morshead, Chairman. 

"At a meeting of the board held at the registered offices of the company 
at 11 a. m., on the 17th August, 1900. Présent: Walter Morshead, Chairman ; 
William Pearson, L. H. Wilkins. In attendance: Mr. Baines and Mr. Vlnce 
(of Messrs. Burchell Co.). On Mr. Morshead bringing forward the minutes 
of the meeting held on the 15th inst. for confirmation, Mr. Pearson objected, 
on the ground that the resolutions then passed had not been seconded, and 
were consequently illesal. For the same reason he objected to the présence 
of Mr. Wilkins and Mr. Baines. Mr. Morshead overruled thèse objections 
and declared the minutes confirmed. Mr. Pearson thereupon verbally ten- 
dered his résignation and retired. It was resolved that cables conveying the 
résolution revoKing the power of attorney to Mr. Harris be sent forthwith to 
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Mr. Hari'is and otlier persons coneerned. It was also resolved that Mr. A. 
C. Gale, Sollcitor, of Eossland, B. C, be and is hereby appolnted the com- 
pany's représentative in B. C, in the place of Mr. W. .T. Harris. The meeting 
then adjourned until 3 p. m. at Finsbury House, Blomtield Street, E. C. 

"ISiguedJ W. Morshead. 
"At an adjourned meeting held at 3 p. m. at Finsbury House, Blomfield 
Street, E. C, on the above date (17tb August, 1900). On the motion of Mr. 
L. H. Wllkins it was resolved that the résignation of Mr. William Pearson 
as director of the conipany be and is liereby atcepted. * * * On the mo- 
tion of Mr. Morshead, seeonded by Mr. Wllkins, it was resolved that the reg- 
istered offices of the conipany be and hereliy are removed from 5, ïhe Sanc- 
tuary, Westminster, S. W.. to Finsbury Ilouse, Blomfield Street, E. C, and 
the acting secretary was instrueted to file the necessary notice at Somerset 
House: ïhe acting secretary was instrueted to forward a copy of the minute 
revoking the power of attorney to Mr. W. J. Ilarris to the gentleman. 

"[Slgned] W. Morshead." 

Thereafter Morshead and Wilkins elaimed to be the board of directors, and 
held varions meetings, and on September 20. 1900, adopted a resolution au- 
thorlzing and requesting Morshead to proceed to thls country and investigate 
and satisfactorily arrange the affairs of the conipany ; a power of attorney 
havlng been subse<|uent]y given hini for that purpose. The record shows that 
those affairs went from bad to worse. Pearson and Harris again met in 
Ottawa, at which tinie the latter's claims against the conipany, as audited by 
Black, aniounted to about $41,000, and at wlilch time they, in connection with 
one Major, entcred into what Is called the "Suppleinental Ottawa Agree- 
ment," and which is as foUows: 

"Mémorandum of understanding or agreement. arrived at between AVilliam 
Pearson, of the city of l'aris, France, Esquire. and William J. Harris, of the 
city of Spokane. in the state of W^ashington. mine owner. 

"Provlded that the Englisli-Oanadian Company should fail to carry eut the 
terms of its agreement with W. J. Harris and others, and should fail to make 
a payment to the said W. J. Harris retjuired to be made on or before July 
11, 1900, then and in such case the said W. .T. Harris hereby agrées to prose- 
cuto and obtain the patent to the Chinese Derrick Ground and other ground 
adjoining same, and amounting in ail to two hundred and forty acres, more 
or less, and upon obtaiiiing such patent wiU forthwith convey the said prop- 
erty, with the appurtenanees, to a conipany to be fornied by the said Wil- 
liam Pearson as hereinafter nientioned. The said W. J. Harris further 
agrées to assign to the said conipany six hundred and forty acres, more or 
less, of placer mining property loctited by the said W. ,T. Harris and others 
in the state of Idaho, TJnited States of America, provided that a title thereto 
can be obtained; the said W. J. Harris agreeing to use every effort and en- 
deavor to perfect and obtain a title to the said property. The said W. J. 
Harris shall also endeavcn- to purchase the dredge 'Joséphine' now upon the 
said Chinese I>errick Ground in Joséphine county. state of Oregon, at the 
lowest possible price, and upon the purchase thereof the said dredge shall 
become the property of the proposed company upon payment of the purchase 
price. 

"The said William Pearson on his part agrées to organize a joint-stock 11m- 
ited liability conipany nnder the laws of the province of Ontario, having a 
nominal capital of one hundred and fifty thousand dollars (.$1.50,000.00) in 
one dollar shares, the stock of which conipany to be allotted fuUy paid up in 
the foUowing proportions: 

W. E. Pearson 6;},000 shares 

W. J. Harris 29.000 sliares 

George R. Major .5,000 shares 

T. A. Beament 2,000 shares 

George M. Williams 1,000 shares 

"The said W^illiam Pearson agrées to pay the said W. J. Harris thlrty 
thousand dollars ($80,000.00) in mamier following; On July 14, 1900. ten 
thousand dollars ($10,000). and on August 1, 1900. ten thousand dollars ($10,- 
000), and the balance thereof on September 1, 1900. 
200 F.— 2 
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"In addition to the said payments to be made to Mr. Harrls personally, the 
said William Pearson agrées to provide and pay to the said company for 
worklng capital, includliig sums to be advanced prier to the organisation 
thereof, an amount in ail ot twenty thousand dollars (.?20,000), such amount 
to be provided from tinie to tinie as required for tlie purposes of the said 
business. 
•'Dated at Ottawa this thirteeuth day of June, 1900. 

"William Pearson. 

"W. J. Harris. 

"G. E. Major." 

Morshead came to Canada and to the United States, and in both countries 
instituted suits in regard to the matters in question, sonie against Ilarris 
and some against the Company, and Ilarris also commenced suit against the 
Company to reeoyer what he claimed to be due him from it. In that condi- 
tion of affairs an agreement was entered into between Morshead, Harris, and 
one De Lashmutt, at Spokane, Wash., by which the latter was to finance a 
new Company to take over the property upon certain terms, and by which 
Harris' claim, therein stated to amount to $47.925.35, was to be paid in in- 
stallments, within 90 days from the date of the agreement, and under which 
Harris received a bill ot sale of the dredge "Joséphine." The provisions of 
the Spokane agreement were not complled with, and Morshead commenced 
further proceedings against Harris. Finally, in July, 1901, Harris and Mors- 
head, for himself and as attomey in fact for the Company, claiming to act 
under and by virtue of the power of attorney theretofore given him, entered 
into what Is called in the record the "Grant's Pass iVgreement," which is as 
follows: 

"Grant's Pass Agreement. 

"This agreement, made and entered into this 9tli day of July, 1901, by and 
between the English-Canadian Company, Limited, a corporation organlzed 
and exlstlng under and by virtue of the laws of Bngland, by Walter Mors- 
head, its attorney in fact, party of the flrst part, Walter Morshead, of Lon- 
don, England, party of the second part, and Wm. J. Harris, of the clty of 
Spokane, state of Washington, party of the third part: 

"Whereas, heretofore, during the years of 1S9S, 1899, 1900, and 1901, différ- 
ences bave arisen between the parties of ùhe flrst and second part and the 
party of the third part; and 

"Whereas, owing to said différences and daims, suits, actions, and proceed- 
ings hâve been instituted and are now pending between the parties hereto 
at Rossland, in the province of British C'olumbia, Dominion of Canada, at 
Spokane, In the state of Washington, and at Grant's Pass, In the state of 
Oregon, ail in courts of record in said respective places ; and 

"Whereas, the parties hereto are désirons of settling their said différences 
and releasing each other from any and ail llablllty, except such as is hereln- 
after contalned and set forth: 

"Now, theretore, thèse présents witnesseth: That the aforesaid parties, in 
considération of the promises, and for other good and valuable considération 
them thereunto moving, and for the mutual promises and concessions herein 
contalned, and for one dollar, cash In hand paid in lawful money of the 
United States of America, by the party of the first part to the party of the 
second part and the party of the third part, the receipt of which Is hereby 
aeknowledged, hâve and do hereby agrée and bind themselves as follows, 
to wit: 

"The claims of the said party of the third part for the moneys advanced 
to the party of the fifst part are adjusted, stated, and agreed upon at the 
simi of forty thousand dollars, which is to be evldenced, secured, and paid 
as follows, to wit: The party of the flrst part shall issue to the said party 
of the third part Its four negotiable promissory notes of even date herewith, 
each for ten thousand dollars, bearing ten per cent, interest per annum from 
date untll paid, the same to be due and payable on or before sis, nine, twelve, 
and fifteen months from date, respectively, the said notes to be secured by 
mortgages executed and dellvered by the party of the first part to the party 
of the third part, which shall be a flrst lien upon ail the properties of the 
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party of tte first part In Britisli Oolumbia and in the state of Oregon, Includ- 
ing the dredge 'Joséphine,' and any improvements thereon or additions there- 
to, and ail subsequeutly acquired propei-ty. If the aforesaid note to becomie 
due in nine months from date shall not be paid at maturity, then the whole 
of said sum of forty thousand dollars remalning unpaid shall be due, and the 
aforesaid mortgages may be foreclosed. 

"II. The said party of the second part is to waive any lien whlch he may 
hâve, clalm, or assert for any reason, cause, or account against the property 
of the party of the first part in Britlsh Columbia or in the state of Oregon, 
in favor of the aforesaid mortgages, making said mortgages a first lien upon 
ail the properties of the party of the first part; and the said party of the 
second part shali make, exécute, and deliver to the party of the third part 
ail necessarj' stipulations, writings, and assurances to carry into effect the 
foregoing provisions and agreements, either in British Columbia or elsewhere. 

"III. Ail actions now pending between the parties shall be dismisscd, each 
party paying his or its own eosts. 

"IV. The party of the third part is to hâve a right to keep a person at 
the said dredge during the opération thereof, who is to hâve full opportunity 
to see and know the amount of gold taken out by the parties of the first and 
second part, which person shall be in the employ of the party of the first 
part, and is to be paid by the party of the first part the sum of flfty dollars 
per month, and is subject to be discharged by the party of the first part for 
cause. 

"V. AU Indebtedness against the Company by reason of its opérations in 
the state of Oregon, and for which the party of the third part is liable, is to 
be paid by the party of the first part, said sum not to exceed one hundred 
and seventy-five dollars, and, if not so paid, it may be paid by the said party 
of the third part, and shall become an additional charge and lien against 
the property of the Company under the mortgages aforesaid. 

"VI. The flrst party shall convey unto the third party by good and suffi- 
dent deed ail its right, tltle, and interest in and to the Lilly May Mine, 
sltuated at Rossland, British Columbia ; provided, however, that it is hère 
agreed that said property so conveyed is and shall be subject to any equlties 
therein heretofore existing. 

"VII. The party of the flrst part is to pay ail costs of obtaining patents on 
the placer grounds in Joséphine county, Oregon, ineluding the balance due 
Willis and Eice; the latter being tvvo hundred dollars, with interest thereon. 

"VIII. The parties of the flrst part are to put a Stacker on the dredge 
'Joséphine,' which dredge and Stacker, with any other improvements thereon, 
are to be Included in one of the mortgages herein provided for. The parties 
of the first and second part, in operating the said dredge, and in working the 
placer grounds in Waldo unorganized mining district in Joséphine county, 
Oregon, known as 'Ko. 4 Placer Mine,' or formerly as the 'Chinese Derrick 
Ground,' shall do the same in a minerllke and workmanllke mianner. 

"IX. AU claims heretofore existing or asserted by either of parties hereto 
against each other or against any other party hereto, of whatsoever nature, 
kind, or description, shall be and the same are settled, discharged, and re- 
leased in full, save only as provided herein. 

"X. The power of attorney from the English-Canadian Company, Limited, 
to Walter Morshead, shall immediately or as soon as may be put to record 
by the said party of the second part, both in Joséphine county, Oregon, and 
at Rossland and Victoria, in British Columbia, at the expense of the party 
of the second part. 

"XI. The party of the third part shall procure the dismissal of the adverse 
claims of Geo. W. Williams and T. Loyd Henry now pending in the United 
States land office at Roseburg, Oregon, and the two suits now pending [in] 
the district court in Joséphine county, Oregon, entitled Geo. M. Williams v. 
Wm. J. Harris, and Geo. M. Williams and T. Loyd Henry v. Wm. J. Harri.s, 
and that he shall proceed with expédition to procure the patents from the 
United States to the placer grounds now standing in his name upon the rec- 
ords of Joséphine county, Oregon, the same containing about two hundred 
and elghty acres of land, which, upon the procurement of the aforesaid pat- 
ents, he is to convey to the party of the flrst part, without further considéra- 
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tlon save the nominal one, and it is iinderstood as a condition of tins ntïi-p^- 
ment that tlie said iiarry of tlie tiiii'd part sUall olitalu a patent to the saiil 
land above i-eferred to, and sliall linniedlately or upon deinand tiierefor eonvey 
the sarue to tbe party of tlie flrst part aforesaid. 

"In witness whereof, tlie said parties liercunto liave tliis day signed tlieir 
naines and afBxed tlieir seals. Euglisli-Canadian (Tompany, I>iniited, 

"By Walter JI()r«liead, ISenl.J 
"Attoriiey in Fact. 
"Witnesses: Walter Morsliead. rSeal.l 

"A. C. Hough. Wm. J. Harris. [Seal.] 

"James J. C. Jloore." 

Tursuant to the last-mentioned agreement Morsliead, as attorney lu fact of 
the Company, executed to Harris the four promissory notes, aggregating 
.S40,000, together wltli tlie mortgage stipulated for, and Harris exeented a 
deed of the placer property to the Englisli-Canadlan Company, Limited, and 
placed it in the hands of the Company's attorney, to be delivered upon the 
issuance of the government patent therefor. Harris proeeeded to settle with 
the adverse claimants to the placer ground, and received the government 
patent, whereupon the deed theretofore executed by him was placed upou 
record. In the meantiiue the English-Canadian Company, Limited, was 
wound up in proceedings comnienced in one of the Eugllsh courts, under 
which Pearson acquired ail of its rights. Xo payment ever having heen made 
upon any of the notes of the Company executed to Harris, the latter brought 
the présent suit in one of the courts of Oregon to foreclose the mortgage, 
which suit was subseiinently removed to the court below. ïhe conipany an- 
swered the bill so filed, and, among other things, it deiiied that Morshead 
was its attorney in fact and the validity of the notes and mortgage. It also 
set up the compulsory wiiiding up of the Company in the English court and 
the sale of ail of its property to Pearson. Pearson was permitted to inter- 
vene in the suit, and filed a supplemental Mil, which was subsequeutly 
amended, and Harris subsequeiitly filed a supplemental bill, making Pearson 
a party thereto, in which supplemental bill Harris prayed, among other 
things, that, if it should be found that the mortgage was invalid because of 
want of authority in Morsliead to exécute it, a lien be impressed by the court 
in favor of Harris on ail of the placer property for the full amount due Har- 
ris on the date of the Grant's Pass agreement. In his answer to the supple- 
mental bill Pearson denied that any suiu was due Harris at that date, and al- 
leged the issue of the debenture bonds and title thereto in Pearson, and that 
Harris linew of the existence of the bonds at the tinie he advanced the money 
to the Company, if any advances lie made, and that any elaim that Harris 
might hâve is necessarily subséquent and subordinate to the claim of Pearson 
as owner of the debentnres ; that the debentures are équitable mortgages and 
-coiistitute a prlor lien as against one having actual notice. ïhe affirmative 
averiuents of the answer to the supplemental bill were put in issue. 

ïhe court below held that the power of attorney executed to Morshead 
was invalid, and, as a conséquence, that he was unauthorized to exécute the 
mortgage sued on, but by its decree re-established the lien which it held 
Harris bad upon the property in question at the tiiue of the exécution of hls 
deed therefor pursuant to the Grant's Pass agreement. 

Dolph, Mallory, Simon & Gearin, Chester V. Dolph, and Hall S. 
Lusk, ail of Portland, Or., for appellant. 

H. D. Norton, of Grant's Pass, Or., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] From 
the décision of the trial court that the mortgage executed by Mors- 
head in the name and on behalf of the English-Canadian Comp i\', 
Limited, was invalid, Harris took no appeal, and therefore the déci- 
sion in that regard must be taken as correct. It was based upon the 
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conclusion that the meeting of the directors of the Gompany, at which 
the power of attorney was authorized to be executed to Morshead, 
nnder which the mortgage hère in question was given, was not a légal 
meeting, and as a conséquence that both the power and the mortgage 
were void. The same view of those proceedings was taken by Mr. 
Justice Martin of the Suprême Court of British Columbia, in the case 
of Harris v. Morshead, which was one of the numerous suits referred 
to in the statement of the case. Relying, however, upon the validity 
of both of those instruments, and in considération of the exécution 
of the mortgage given to secure the payment of money due him, 
Harris conveyed to the Company the title to the property in ques- 
tion, upon which he held an équitable lien as security for advances 
made by him to the Company. We regard it as clear, as diid the 
court below, that equity in such circumstances will re-establish the 
lien, even as against Pearson as holder of the debentures — assuming 
their validity in his hands. The record shows that Harris made the 
advances to the gênerai account of the Company, on the crédit of the 
property as well as of the Company, and that they were expended 
in the development of the properties under his control as gênerai 
agent of the Company, and without référence to any spécifie pièce of 
property. For such advances he had an équitable lien upon the prop- 
erty. 1 Am. & Eng. Encyc. of Law, p. 1119, and cases there cited. 
Moreover, Pearson, as attorney in fact for the Company — the validity 
of whose power of attorney is not question ed — in and by the Ottawa 
Agreement, for and on behalf of the Company, expressly agreed with 
Harris, among other things, as foUows : 

"And the said party of the third part [Harris] hereby agrées to exteud the 
tinip for payment of his clalm asahist the sald Company, and any interest 
that may be due hlui at the rate of tea per centum per annum for a perlod 
of six months from tl\e date hereof, and in considération of such extension 
of tlnie for payment, and in order to secure the said indebtedness, the said 
Company hereby grants unto the said William ,T. Harris the right to operate 
and use the dredge Mosephine,' sltuate in .Tosepbine county, Oregon, the proj)- 
erty of the said Company, for a period of six months from the date hereof, 
he to Iveep accounts of receipts and disbursemeuts in connection with such 
opérations, as hitherto, and the income, if any, to be applied in réduction of 
his clalm; and it is hereby further agreed that, in case the said indebtedness 
bas not been paid in fuU within the said period of six months, theu and in 
Bucli case ail interest that the sald Company m;ay hâve in the Chiuese Der- 
rick Ground and the appurtenances thereto (save and except the sald dredge) 
ïhall absoUitely cease and be vested in the said William J. Harris freed from 
any claims on the part of the said Company ; it beiug understood and agreed 
that the sald Company may at any finie pay off the said indebtedness, and 
thereupon ail the terms and provisions in this paragraph mentioned shall 
cease, and the sald Company shall also hâve the privilège durlng the said 
lieriod of six montlis of haviug a contidential représentative at the saiii 
dredge, who may réside thereat and shall be entitled to ail Information and 
Inspection as to welghing of gold dust and checklng same, and seelug that 
proper crédit is given thërefor, and geuerally shall be entitled to ail informa- 
tion and détails as to the opérations of the said dredge." 

[2] \\%en Harris' advances were made, and when his liens at- 
tached, the English-Canadian Company, Limited, was a going côn- 
cern. Liens attaching to the property of a company under such cir- 
cumstances, in the country where the property is situated, are not sub- 
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ject to any Ifefi of valid English debentures, even according to the 
law of England, by which, as we understand it, the lien conferred by 
such instruments is a floating lien, which does not restrict or in any 
way interfère with the corporation issuing the debentures from prose- 
cuting the business for which it vvas organized, in foreign countries, 
and there incumbering, transferring, or otherwise dfealing with its 
property in the ordinary course of business. And such was the hold- 
ing of the Suprême Court of Minnesota in the case of Howard v. 
Iron & Land. Co., 62 Minn. 298, 302, 64 N. W. 896. 

The issuing of debentures by English corporations is authorized bv 
the Companies Act of 1862 (St. 25 & 26 Vict. c. 89), and by that of 
1862 (2 Chitty's Statutes, p. 16, § 43) express provision is made for 
registration of charges or liens in order to fix them upon spécifie prop- 
erty. The dtebentures hère in question, after provicling for the pay- 
ment of the principal and interest as stipulated in the bond, contain, 
among others, thèse clauses : 

"3. The Company hereby charges with such rayments ail its property what- 
soever and wheresoever, both présent and future, including its uucalled capi- 
tal for the titne being. 

"4. This debenture bond is issued subjeet to the conditions indorsod here- 
on, which are to be deemed part of it, pursuant to a resolution of the board 
passed on the fourteenth day of July, 1899." 

And among the conditions indorsed thereon are the following: 

"This debenture is one of a séries of debentures of the Company for secur- 
ing principal sums not exceeding in the aggregate the su m of £15,000. The 
debentures of the said séries are to rank pari passu as a first charge on the 
undertaking of the Company, without any priority one over another, aud such 
charge is to be a floating security, but so that the Company is not to be at 
liberty to create any mortgage or charge on any of its property in priority 
to said debentures. 

"2. A register of the debentures will be kept at the Company's registered 
office, wherein there will be entered the nanies, addresses, and descriptions 
of the holders, and nunibers of the debentures held by them, respectlvely, 
and such register will at ail reasouable times during business hours be open 
to the inspection of the registered holder or his légal personal représentatives. 

"3. Tlie registered holder will be regarded as exclusively entitled to the 
beueflt of this debenture, and ail persons may act accordingly, and the Com- 
pany shall not be bouud to enter in the register notice of any trust or to rec- 
ognize any right in any other person save as hereln provided." 

That the lien of such debentures is but a floating charge, until fixed 
by some appropriate proceeding upon some spécifie property of the 
Company issuing the bonds, seems to be the holding of the English 
courts. Thus, in the case of Ward v. Valletort, etc., Co., Limited, 
[1903] 2 Ch. Div. 654, where the debentures issued by the Company 
were similar to those hère presented, and where, after the issuance 
of the bonds, the company deposited title deeds with a bank as security 
for advances, the court said : 

"In the présent case, although the managing director did not in language 
State to the bank that its debentures did not affect the hereditaments eom- 
prised in the title deeds, or prevent the company from making valid deposit, 
he in fact deposited the deeds with the bank to seeure the overdraft, and by 
such act represeuted that he had i>ower to do so. He certainly thought that 
he had that power, as he says that condition 4 was not présent to his mind ; 
and his action was precipitated by the title deeds being lef t by the debenture 
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holders in the custody of the company. Condition 2 probably stiows wliy the 
deèds are left in the possession of ttie company — namely, in order that tlie 
company mlght be at liberty to sell or otherwise deal with ail or any part of 
thelr property in the course of their business, and for the purpose of carrying 
on the same, Under thèse circumstanceg the observations of Romer, J., in 
Castell & Brown, Limited, 1 Ch. Div. (1898) 315, 321, are directly applicable. 
He says: 'I now look to see how it was that the company retained possession 
of the deeds, notwithstanding the debentures. The reason appears to me 
obvions: The debentures were only intended to give what is called a floating 
charge ; that is to say, it was intended, notwithstanding the debentures, that 
the company should bave power, as long as it was a going concern, to deal 
wlth its property as ahsolute owner, and I infer that it was on this ground 
that the company was allowed to and did retain possession of the deeds. 
In other words, the debenture holders, notwithstanding their charge, and, 
Indeed, by its very terms, authorized their mortgagor, the Company, to deal 
with Its property as if it had not been incumbered, and left with their mort- 
gagor the deeds in order to enable the company to act as the owner. It is 
true that, having given this gênerai authority to the Company, the debentures 
purported to put a certain spécial restriction on its exercise. By the ilrst 
condition it was provided that, though the charge was to be a floating se- 
curity, the Company was not to be at liberty to create any mortgage or 
charge upon its freehold and leasehold tenements in priority to the deben- 
tures. This restriction was no doubt quite valid as a private arrangement 
between the Company and the debenture holders ; but can the debenture hold- 
ers, under the circumstances, set it up agalnst the bank taking the security 
without notice? I think not. I taUe it to be established that if a flrst mort- 
gagee, even though he bas the légal estate, authorizes the mortgagor to re- 
tain the deeds in order that the mortgagor may thereby, as ostensible owner 
of the propertj', be able to deal with it, though only to a limited extent, yet 
if the mortgagor takes advantage of the deeds so left wlth him to deal with 
the property to an extent beyond what was authorized, then the mortgagee 
cannot set up his charge agalnst an incumbrancer for value without notice, 
who claims under the unauthorized dealing and relied on the deeds and the 
apparent ability of the owner to deal with the property free from Ineum- 
brance.' " 

In the case at bar Harris acquired his équitable lien in the ordinary 
course of the business of the Company, and while it was a going con- 
cern, with notice of which Pearson is properly chargeable, and the 
initiation of which was long before Harris knew of the issuance by 
the English-Canadian Company, Limited, of any debentures ; the first 
notice to him, so far as appears, being imparted by the Ottawa agree- 
ment of January 11, 1900. 

In the case of Norton v. Florence Land & Public Works Co., 7 Ch. 
Div. 332, the company was organized under the Companies Act of 
1862, and empowered to issue debentures and mortgage bonds. The 
language of the bonds, so far as it related to the company's property, 
was as follows: 

"Do hereby, In pursuance and under the power of thelr articles of associa- 
tion, bind themselves, their suecessors, assigns, and ail their estate, property, 
and effects to pay the said," etc. 

The company's office was in London, and, having real estate in 
Florence, Italy, it raised money by issuing obligations payable to bear- 
er, binding ail its estate, property, and effects. Subseqtiently the 
Florence property was mortgaged to a bank, which took the mortgage 
with notice of the former obligations. The holders of the latter 
sought to restrain the bank from selling the company's property at 
Florence, claiming that they were prior mortgagees under the deben- 
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tures. Jessel, Master of the Rolls, rendered the opinion of the court 
denying the motion, and, after stating two grounds for the ruiing, 
proceeded to say: 

"But there is a thlrd, and In niy opinion a fatal, answer, whicli is tluit, if 
tlie law of England does apply, stlll, as I rend tUis doc-ument, the plaintiff 
lias no charge on the honscs in Florence ; that is, snpposiug it were property 
in London, instead of in Floi-ence, I should hold that the plaintiff had uo 
charge ou it whatever. That dépends on the construction of the instrument 
which I hâve before me. It seems that the Florence Land & Works Company 
are authorized to issue bonds and mortgages. The question is whether the 
document which they did Issue was a bond or a inortgage. In my opinion it 
is a bond. First of ail, and that is a very strong point as between tlie par- 
ties, they themselves call it a bond. Now, there are two ternis by which 
English lawyers designate bonds, hoth well-kuown terins ; one Is 'bond,' aud 
the other Is 'obligation.' Oddly enough, we generally use the term 'bond' to 
distinguish the instrument, and the terms derived froni 'obligation' or froui 
'oblige,' to distinguish the parties to it. We speak of a bond, and of the 
obligor and the obligée of a bond. But still the word 'obligation' dénotes a 
Iwnd, as well as the word 'bond.' Kow, this instrument is headed by the 
Word 'obligation,' in very large letters. But this is not ail. 'In considération 
of the sum of £1000 the company bind,' which is a terni of a bond, 'them- 
selves, their successors, assigns, and ail tlieir estate, property, and eticct,--!," to 
j)ay to John Norton £100, with the interest. The words 'estate, property, aud 
effects' themselves are comnion words of a liond. They bind tluMiiselves to 
pay, and theii follows the eomiiion coujiition on a bond: 'Provided alwr.ys, 
and it is herehy declared that this bond is issued subject to and in aecordaiice 
with the condition of a seale indorsed hereon.' So that we liave it called 
'a l)oud," and it is sub.i'ect to a condition, and when we look at tlie couditi'jii 
we flud the connnon condition to pay: 'The company reserves tlie ri?;ht o!' re- 
deemiiig this. and aiiy other obligations as they thiiik fit.' by drnwings. .Viid 
then they redeeni theiu in the way they mention. The bond beeomes |)ayulile 
with accruing interest on the SOth oJ^ June following the tiiue whcii it is 
drawn. ïliat is very luiportant, becaiise, although in tlie body of tlio boinl 
the sum is niade payable to the bearer, the condition does not nui1«> it pay- 
able to bearer on présentation, but delays the payiiieut uiitil the time meii- 
tloned after each drawing. That beiug so, there is nothing to show that it is 
otherwise than a bond. The words relied on are thèse: It is said they not 
only 'bind themselves, their successors, and assigns,' but 'ail their estiite, 
property, and effects.' Of course they do ; a boud always does In a sensé bind 
the property. In the case of a corporation, it can bind nothing else: it never 
could bind the persons who were corporators. and now, in the case of au in- 
dividual, it does not even bind him In his person. but in his property gen- 
erally, .l'ust as propert.v was always hound to iiay délits on .ludguieut, and in 
no other way. Any différent Interprétation will lead to the most wonderful 
results. First of ail, If it is a mortgage, it should take effect in order of date, 
and if sonie thousands were Issued on several days. is each one to take pre- 
cedence of the others according to date':' It was argued, 'Xo, they take pari 
passu, because they were issued as part of the capital of half a million, and 
the words "Capital half a million" are upoii it.' That will not do; that does 
not show it. If there are no words in the instrument to niake thein pay 
otherwise than according to date, according to our law they take according 
to date. If they take according to date, what is the nieanhig of tossing theni 
into a box and drawing tlieni so maiiy at a time, payliig tliose drawn, and 
leaving the others uiipaid'.' II ow could you pay those, and leave the others 
uni>aid, if the others hâve a prier charge on the property, and you cannot 
niake the property available for payment':' It seems to me that the words of 
the thing, and the reason of the thing, ail point the sanie way: It is a bond, 
and nothing more ; and I so liold." 

In the case of Moore v. Anglo-Italian Bank, 10 Ch. Div. 687, the 
same learned jndge, referring to the Florence Land Company Case, 
says: 
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■"That established sometliiug more than that the plaintiffs liad a charge; it 
also establisied that the charge was subject to any mortgage made by the Com- 
pany carrylng on thelr business before the debenture holders interfered to 
stop them, and therefore, in equity, notice or uo notice of the charge of the 
défendants, the Italian bauk vvould be prior to that of the plaintifï." 

See, also, In re Hamilton's Windsor Iron Works, 12 Ch. Div. 707, 
713, 714; Colonial Trusts Corp. Case, 15 Ch. Div. 468, 469, 472; 
Panama Mail Company Case, 5 Ch. App. Cas. 318; Yorkshire, etc., 
Association, [1903] 2 Ch. Div. 284; Poster v. Borax Co., [1899] 2 
Ch. Div. 135; In re Maudslay Sons & Field, [1900] 1 Ch. Div. 602; 
Roper V. Costell and Brown, [1898] 1 Ch. Div. 315: 

In Palmer's Company Précédents, it is said : 

"There M'as at one tlme a notion that a gênerai charge upon ail the prop- 
erty of a Company, présent and future, was ultra vires ; but that notion has 
long since been exploded, and it is now well settled that such a charge is 
valid and effective. Such a charge créâtes a valid équitable security by way 
of floating charge upon the assets for the tlme beiug of the Company, and 
only attaches fluaLy on the appointnient of a receiver, or on a winding-up, 
or when the company ceases to be a golng conceru. In the meantime it leiives 
the Company at liberty to deal with its assets in the ordinary course of Its 
business, by way of sale, lease, exehange, spécifie mortgage, or otherwise, 
as may seem expédient. The terras of the floating charge may limit the coni- 
pany's power of dealing with its property ; e. g., inay prohibit tlic création 
of prior charges. The company's power to deal with the assets, unless other- 
wise expressed in the debenture, is llmited to dealing in the ordinary course 
of the business of the company. Accordingly it was held that a sale of the 
whole undertaking of the company with a view to its coming to an end was 
net a dealing with the assets in the ordinary course of business, and could 
not be .l'ustifled as against the holder of a floating security. A gênerai charge 
is not the less effective because it is expressed in gênerai ternis aud covers 
future property as well as présent. * * * Although a floating charge 
does not flnally attach until a final winding-up or an appointtnent of a re- 
ceiver, this only means that until then the company eau deal with the prop- 
erty in the ordinary course of its business ; but it does not mean that there 
is no charge until then. A debenture ustially purports to be a présent 
charge ; e. g., 'the comi)any hereby charges its undertaking and ail its prop- 
erty, présent and future.' And though it is necessary, in order not to para- 
lyze the business, to construe such a charge as giving the company an implied 
IKJWer or license to deal with the property in the ordinary course of its busi- 
ness, there is no neeessity or reason for holding that the charge is not to take 
effect at once, subject to that power. Ke Florence I^and Co., 10 Ch. Div. 530 ; 
Id. 632. However, land situated abroad, but belonging to a company regis- 
tered hère, can in most cases be ett'ectually charged in favor of debenture 
holders or their trustées, without regard to the fornialities required by the 
local law in relation to transfers or mortgages. For it was settled long since 
that the Court of Chancery, by vlrtue of its .jurisdiction in personam, would, 
as between persons résident hère, enforce e<iuities in regard to foreign land. 
* ♦ • The jurisdiction of the C<Jurt of Chancery belng now vested in the 
High Court, it seems clear that if a company registered hère covenants or 
purports to convey foreign land to trustées for debenture holders, or purports 
to charge it by the debentures or otherwise, or covenants that it shall stand 
charged in favor of debenture holders, the court will, if occasion arises, en- 
force the equity just as if the land were in Kngland, and consequently, unless 
the local law forbids, will compel the company. to convey the land, so as to 
give effect to the relief decreed. See lîolroyd v. Marshall, 10 II. L. C. 101. 
And in accordance with the principles above referred to, relief has in many 
cases been granted hère to the holders of debentures on foreign land," 
Palmer, pp. 631, 632, 635. 

The record shows that Pearson had knowledge of the condition of 
the title to the placer ground and pf Harris' claims, and that he pur- 
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chased the Company's property at the liquidators' sale in England 
"subject to the liens thereon." He cannot, therefore, be held to hâve 
acquired a paramount lien to that of Harris, even if it be conceded 
that the debentures ever became a lien upon the Company's property 
in Oregon. Besides, we are not prepared to hold that the debentures 
in question were valid instruments as against Harris. The record in 
the case shows that long prior to July 14, 1899, the Company had run 
out of funds and had become indebted to Harris for advances made 
by him to its account in order that its mining opérations be continued. 
The correspondence between the parties and the statements rendered 
by Harris to the Company show this. Notwithstanding that indebt- 
edness, and the inability of the Company to pay it, and without au- 
thorization by the shareholders so far as appears, the minutes of the 
Company show that on the 14th day of July, 1899, at a meeting of 
the directors held at the Company's office, and at which were présent 
Anderson, as chairman, and Messrs. Morshead, Mortimore, and Pear- 
son — 

"Mr. Morshead explained to the board that slnce the last meeting charges on 
the Company's assets hâve been arrangea by the directors as follows; £5,500' 
advaneed by himself, £750 by Mr. Anderson, and £750 by Mr. Pearsou. Ho 
also reported that further sums amounting to £2,940 vvould probably be re- 
quired to meet expenses, and it was resolved that the money already ad- 
vaneed be secured on an équitable charge, the trustées to be Mr. Anderson 
and Mr. Morshead, and that a further sum of £5,000, making, wlth the 
amounts aforesaid, the sum of £15,000, be borrowed and secured on the as- 
sets of the Company in llke manner, and that deeds be drawn up, sealed by 
the Company, and handed to Air. Morshead, Mr. Anderson, and Mr. Pearson." 

The foregoing is the first suggestion appearing in the record con- 
cerning the issuance of any debentures or the creating of any lien 
upon the property of the company, and ail of the persons thus pro- 
posed to be secured were directors of the Company. According to 
the minutes of the Company, no debentures had then been issued; 
for at a meeting of the board held on the 14th day of November, 
1890, at which were présent Morshead, chairman, and Pearson and 
Mortimore — 

"Mr. Morshead informed the board that he had bought debenture bonds to 
secure the £3,500 and £2,000 advaneed by hlm. and also for the £750 advaneed 
by Mr. Anderson and the £750 advaneed by Mr. Pearson, and it was resolved, 
that debenture bonds be sealed securing those amouuts to the creditors." 

Yet ten days before this last meeting, authorizing the issuance 
of the debentures to secure the money advaneed by the directors, to 
wit, on the 4th of November, 1899, the minutes of the Company of 
that date disclose thèse proceedings at a meeting at which were 
présent Anderson, Morshead, and) Pearson: 

"The question as to the course the directors were to adopt in the présent 
crlsls was dlscussed. Mr. Burehell advised that Mr. Harris should be tem- 
porized wlth, and should be agaln asked to meet Mr. Morshead in Montréal ; 
at the same time, if the creditors wished, application should be made to the 
court for the appointment of a receiver, and he, on behalf of the Company, 
would assent thereto, and he advised that Messrs. Anderson, Morshead, and 
Pearson should be appolnted receivers to the Company. The meeting was 
then adjourued until 1:30 at the Colonial Club, when Mr. Mortimore was also 
présent, and after some discussion the followlng résolutions were passed; 
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It was proposed by Mr. Pearson, seconded by Mr. Anderson, and resolved, 
that ail documents of title and other seeurities belonging to the Engllsh- 
Oanadian Company, Limited, now In the custody and possession of Messrs. 
Burchell & Ce, solicitors to the Company, be held by them for and on behalf 
of the debenture holders by way of équitable mortgage, in the terms of the 
resolution of the board dated the 14th day of July, 1899. It was proposed 
by Mr. Anderson, seconded by Mr. Mortimore, and resolved, that under ex- 
Istlng circumstances the board assents to an application iutended to be made 
forthwith by Messrs. Anderson, Morshead, and Pearson, as équitable mort- 
gagees, to apply to the court for the appolntment of a recelver, being of opin- 
ion that thls Is the proper course to be adopted in the interests of the share- 
holders." 

Two days later, to wit, November 6, 1899, at a meeting of the 
board at which were présent Anderson, Morshead, and Mortimore, as 
directors, and Mr. Burchell (the company's soliciter) and the secretary 
in attendance, "Mr. Morshead reported that a receiver could) not be 
appointed immediately as there were no assets in England," and at 
which meeting "a discussion took place as to the expediency of a di- 
rector proceeding to Canada, and Mr. Burchell having strongly ex- 
pressed his views on the subject, it was resolved, that Mr. Pearson 
should be cabled to in Paris to ascertain if he would start for Canada 
on Wednesday." At the subséquent meeting of the board of No- 
vember 10, 1899, "held at the Colonial Club, No. 4 Whitehall Court," 
at which were présent only "Mr. Morshead, in the chair. Mr. Pear- 
son. In attendance the secretary" — the foUowing, among other, pro- 
ceedings were had : 

"The comraittee were of opinion that Mr. Pearson should start for Canada 
as soon as possible, and the secretary was instructed to let hlm hâve a list 
of the documents of title in the Company's possession and a list of the docu- 
ments of title which are mlssing. It was also resolved that the deeds them- 
selves should he handed to Messrs. Hoare's Bank as securlty for the money 
which had been advanced. A discussion as to the title deeds belonging to the 
Company in the possession of Messrs. Burchell & Co. took place, and it was 
resolved, that they be handed to Messrs. Hoare & Co., the bankers, as secu- 
rlty for the credltors entitled to debentures under the terms of the resolution 
of the 14th July, 1899." 

In view of thèse proceedings, and of the well-established rule that 
directors are not permitted to secure themselves at the expense of 
other creditors, we repeat that we are not prepared to hold the deben- 
tures in question valid as against Harris' claim, but refrain from de- 
ciding the question, as the views above expressed on other points ren- 
der it unnecessary to do so. 

The record, we think, would not justify us in interfering, on the 
appellant's behalf, with the judgment of the court below in respect to 
the amount found to be due the complainant. 

The judgment is affirmed. 
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BOARD OF COM'RS OF CITY AND COUNTY OF DENVER r. HOMB 

SAVINGS BANK.t 

(Circuit Court of Appeals, Elghth Circuit August 24, 1912.) 

No. 3,526. 

1. Pleading (§ 426*) — Motion to Strike— Deniai^Waiver. 

Déniai of defendant's motion to strlke the word "negotiable" from 
plaintiiï's complalnt on a clty and eounty certlficate of indebtedness 
was waived by défendant subsequently flllng an answer and amended 
answer without exceptlng to the ruling. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 1425-1427; 
Dec. Dig. § 426.*] 

2. Pleading (§ 35*) — Cebtificate oï Indebtedness — Action — Scteplusage. 

Where suit was brought on a city and eounty certlficate of indebted- 
ness whicti was negotiable on Its face, an allégation In the complalnt 
that It was negotiable was surplusage, and it was therefore not error 
to deny a motion to strlke out the allégation. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 76-80; Dec. 
Dig. $ 35.'] 

5. Appeal and Eeeob (§ 272*) — Rulings on Pleadinqs— Exception— Neces- 

SITY. 

Défendant was not entitled to test the correctness of a ruling sus- 
taining a demurrer to a separate défense in the answer where It dld 
not except thereto at the tlme. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 1611- 
1619; Dec. Dig. § 272.*] 

4. Appeal and Ekrob (§ 254*) — Demubbee to Answee — Eftect. 

Where an order sustalnlng a demurrer to a défense In an answer was 
not excepted to, the ruling becomes final, In the absence of a request 
and permission to amend. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1486, 
1487; Dec. Dig. § 254.*] 

6. Appeal and Beeoe (§ 169*) — Review— Questions Not Considered at 

Trial. 

Whether a board of commissioners of a city and eounty had author- 
Ity to issue a certlficate of indebtedness in the form of a negotiable 
Instrument would not be reviewed on appeal, where It had not beeo 
presented to the trial court. 

[Ed. Note. — For other cases, see Appeal and Eïror, Cent Dig. §§ 1018- 
1034; Dec. Dig. § 169.*] 

6. Appeal and Erroe (§ 272*) — "Exception" — Office. 

The oftice of an exception is to challenge the correctness of the rul- 
Ings or décisions of the trial court proraptly when made, to the end 
that the ruliugs niay be corrected by the court itself, if deemed erro- 
neous, and to lay the foundation for their revlew. If necessary, by the 
proper appellate tribunal. In the fédéral courts the taking of an ex- 
ception inmiediately on the making of the ruling la Indispensable to a 
revlew by the appellate court. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 1611- 
1619 ; Dec. Dig. § 272.* 

For other définitions, see* Words and Phrases, vol. 3, pp. 2538-2544 ; 
vol. 8, p. 7656.] 

•For other casea see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Rebearing denied December 6, 1912. 
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7. Municipal Corporations (§ 905*) — Oertificates of Indebtedness— Bur- 

DEN OF PBOOF. 

Where, In an action on a city and eounty ceitlficate of intlebtedness 
given for votiiig machines, défendant pleaded tliat tlie certificate was 
nounegotlable/aud that there was a f allure of considération, tlie burden 
was on it to show that the considération had failed, and, in the absence 
thereof, plaintifl! was entltled to recover. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 1891-1893; Dec. Dig. § 905.*] 

8. Courts (J 852*) — F'ederai. Courts — State Statutes. 

A eompulsory nonsuit is not allowed In the courts of the United 
States except where a statute of the state authorizes it; the prac- 
tice of directing a verdict for the défendant when the évidence is 
clearly insufflcient to support a verdict for i)lalntifï haviug taken its 
place. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. 
Dig. § 352.*] 

9. Judgment (J 570*) — Merger and Bar— Dieected Verdict. 

ïhe différence between a eompulsory nonsuit and a directed verdict 
for the défendant is matter of form rather than substance, except that 
in the case of the former, a nevv action may be brought, whlle in the 
case of a directed verdict and judgment thereon the action is ended, un- 
less a new trial is granted on motion or on appeal. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1028-1045; 
Dec. Dig. § 570.* 

Dlscontlnuance, nolle prosequl, or dlsmissal as bar to subséquent 
proseeution, see note to. tjnited States v. A Lot of Preclous Stones, 
68 C. C. A. 4.] 

10. Appeal and Error {§ 110*)— Fédéral Courts — Motion for New Teial. 

The déniai of a motion for new trial is not suffleient on vvhich to base 
a wiit of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 740- 
748; Dec. Dig. | 110.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Action by the Home Savings Bank against the Board of County 
Commissioners of the City and County of Denver. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

W. H. Fergason (Milton Smith and Charles R. Brock, on the 
brief), for plaintiflf in error. 

Charles W. Watennan, for défendant in error. 

Before ADAMS and SMiTH, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. The Home Savings Bank, a Michigan 
banking corporation, which will be called the plaintiff, sued the 
city and county of Denver, a municipal corporation of Colorado, 
which will be called the défendant, to recover the amount of a cer- 
tificate of indebtedness issued by its board of commissioners Feb- 
ruarj^ 20, 1908, to the order of the Fédéral Ballot Machine Com- 
pany, an alleged corporation of California, which will be called the 
Machine Company, for $11,250, payable in one year, with interest 

♦For otber cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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from date at the rate of 5 per cent., payable semiannually. There 
was a verdict and judgment for the plaintiff, and the défendant 
brings error. 

The complaint allèges that on February 20, 1908, the défendant 
made and delivered to the Machine Company its negotiable bond 
or certificate of indebtedness, payable to the order of the Machine 
Company at the office of the treasurer of the défendant in one year 
for $11,250, with interest from date, payable semiannually as per 
coupons attached, which said instrument it is alleged the Machine 
Company sold, indorsed, and delivered to the plaintifï for value be- 
fore maturity. The certificate of indebtedness and second coupon 
are set out in the complaint and are as follows: 

$11,250.00 Certificate of Indebtedness. No. 1. 

"City and County of Denver, State of Colorado. 

"The Fédéral Ballot iVIachine Company having presented its claim, for 
fumishing ballot uiachines, against the city and county of Denver, in the 
sum of eleven thousand two hundred and flfty dollars and the same hav- 
ing been allowed at a regular meeting of the board of county commissloners 
of the city and county of Denver, state of Colorado, on the seventeenth day 
of February, 1908, and the board of county commissloners, being authorlzed 
thereto by the laws of the state of Colorado, Act of 1905, hereby issues its 
certificate of indebtedness for the said sum, and vrill in one (1) year pay 
to the order of the Fédéral Ballot Machine Company the sum of eleven thou- 
sand two hundred and flfty dollars, with interest on this sum, from the 
date hereof, at the rate of five per cent, per aftnum ; the said interest pay- 
able semiannually, as per two (2) coupons, hereto attached. Interest and 
principal payable at the office of the county treasurer of the city and coun- 
ty of Denver, Colorado. This certificate is one of a séries of ten issued 
in like sum, payable annually. 

"Signed by the board of county commissioners of the city and county of 
Denver, of the state of Colorado, by its chairman, and attested by the 
county clerk and recorder with the seal of the county, authorlzed thereto 
by resolution of the 20tli day of February, 1908. 

"Denver, Colorado, February 20th, 1908." 

The instrument is indorsed as follows: 

"Pay to the order of The Home Savings Bank, Détroit, Mieh. Fédéral 
Ballot Mach. Oo., A. Andrew, Vice Prest." 

Coupon No. 2 attached to the instrument is as follows : 

"On the 20th day of Febiniary, 1909, the board of county commissioners 
of the city and county of Denver, state of Colorado, will pay to the order 
of the Fédéral Ballot Machine Company, at the office of the county treas- 
urer of the city and county of Denver, Colorado, two hundred elghty-one 
and one quarter dollars, being six months interest to that date on certifi- 
cate of indebtedness No. 1 for $11,250.00. 

"Board of County Commissioners of the City and County of Denver, 

Colorado, By S. D. C. Hays, Chairman. 

"Attest: Albion K. Vickery, 

■'County Clerk and Recorder of the City and County of Denver, 
Colorado." 

Indorsed: 

"Fédéral Ballot Mach., A. Andrew, Tice Prest." 

It is alleged that on the 23d day of February, 1909, both instru- 
ments were presented to the treasurer of the défendant and pay- 
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ment demandée!, which was refused, that plaintiiï thereupon caused 
them to be protested for nonpayment, and paid $7.50 protest fées 
therefor. Judgment is asked against the défendant for the amount 
of said instruments with interest, and for the protest fées. 

To tliis complaint the défendant filed a motion to strike there- 
from the word "negotiable," where it appears therein, also the al- 
légation that the instruments were protested, and plaintifï paid $7.- 
50 as fées therefor, upon the ground that the word "negotiable" 
is but an expression of an erroneous légal conclusion as to the char- 
acter of the certificate of indebtedness, that it affirmatively appears 
that the instruments sued upon are not negotiable, that neither 
could be legally protested, and the allégations of the complaint 
as to the payment of protest fées are wholly irrelevant and imma- 
terial. This motion was denied, but no exception was taken to 
the ruling, and the défendant was given 20 days thereafter in which 
to answer. Within such 20 days the défendant answered, and later, 
on Jsfiuary 5, 1910, fiiled an amended answer alleging three défens- 
es to the complaint as follows: 

First défense: That it has not sufhcient knowledge or informa- 
tion upon which to base a belief as to whether or not the Machine 
Company negotiated, transferred, indorsed, or delivered to the 
plaintiiï for value or otherwise, the instruments sued upon, or as 
to whether the plaintifï is the owner of said instruments. 

Second défense : That the considération for the exécution of both 
the certificate of indebtedness and interest coupon mentioned in 
the complaint has wholly failed, in that said certificate of indebted- 
ness was executed in part payment for 150 voting machines known 
as the "Dean Ballot Machines," under an agreement made and en- 
tered into between the Fédéral Ballot Machine Company and this 
défendant on the 27th day of May, 1907, whereby the Machine 
Company agreed and guaranteed that each of said machines should 
conform in every particular to the Constitution and statutes of the 
state of Colorado with respect to the holding of élections by means 
of said machines, and that they would perfectly and accurately per- 
form the work of voting machines as required by said laws ; that 
said machines do not conform to the Constitution and statutes of 
Colorado, and do not accurately perform the work required by said 
Constitution and laws ; that in the use of said machines the se- 
crecy of the ballot cannot be preserved; that the mechanism of 
the machines is so intricate and complicated that it is impossible 
for an elector by the use of said machines to vote a straight ticket, 
a mixed ticket, or an irregular ticket or any of them, and it is im- 
possible for an elector by the use of said machines secretly to vote 
a split or irregular ticket; that their construction is such that an 
elector cannot cast a vote for presidential electors without first di- 
vulging the names of the persons for whom he desires to vote, and 
it is impossible for an elector to vote for any particular elector; 
and that said machines are without any value whatever. 

Upon information and belief it is alleged that the Machine Com- 
pany is and was at the institution of the action the bénéficiai owner 
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of the certificate of indebtediiess and interest coupon set fortli in 
the complaint; that neither tliereof was before maturity, or at any 
time, in good faith and in due course of business negotiated, sold 
or transferred by the Macliine Company or by any one to the plaiii- 
tiff; that any transfer or delivery thereof, if any was ever at any 
time made, was for the sole purpose of enabhng the plaintiff in its 
own name to prosecute this action for the purpose of thereby de- 
feating the défense which the Machine Company knew existed 
against itself, and of which the plaintift had notice prior to any al- 
leged negotiation, transfer, or deHvery thereof to it. 

The third défense is the same as the second, except that it omits 
the second part or paragraph of the second défense beginning with 
the words, "Upon information and behef" that the Machine Com- 
pany is and was the owner of the instrument sued upon, etc. 

The plaintifï demurred to each of thèse défenses upon the ground 
that none of them states any facts sufficient to constitute a défense 
to either the certificate of indebtedness or coupon set forth i« the 
complaint. The deniurrer was overruled as to the iirst and'second 
défenses, and sustained as to the third, January 27, 1910. No ex- 
ception was taken b}^ the défendant to the ruling. The plaintiff 
thereupon replied to the first and second défenses denying ail of 
the allégations thereof; and upon the trial, which began August 
2, 1910, ofïered and introduced testimony that it purchased the in- 
struments sued upon in good faith, before maturity and for value, 
without notice of any défense thereto. The défendant ofïered no 
évidence, but at the close of the plaintiff's évidence moved for "a 
nonsuit upon questions of law raised by défendant in the motion 
to strike parts of the complaint," which motion was denied. The 
défendant then moved for a directed verdict in its favor, but stated 
no ground therefor, which motion was also denied, and to thèse 
rulings the défendant at the time excepted. 

The plaintifï then moved for a directed verdict in its favor for 
the amount due upon the certificate of indebtedness and coupon 
sued upon, which motion was sustained and judgment rendered for 
the plaintiff against the défendant for the amount of said instru- 
ments and costs, to which ruling and judgment the défendant ex- 
cepted. A motion for new trial was afterwards made and denied, 
and the défendant excepted. 

The défendant assigns as error that the Circuit Court erred (1) 
in overruling its motion to strike from the complaint the vvord "ne- 
gotiable" and the allégations of the protest of the instruments sued 
upon; (2) in sustaining the demurrer to the third défense alleged 
in its answer; (3) in ruling that the instruments sued upon were 
negotiable ; (4) the déniai of its motions for nonsuit and for a directed 
A'erdict in its favor; and (5) in rendering judgment for the plain- 
tifï. 

In argument the défendant contends : (1) That neither section 8 
of article 7 of the Constitution of Colorado, nor the act of 1905, au- 
thorized the board of county commissioners of the city and county 
of Denver to issue negotiable certificates of indebtedness, and that 
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the certificate and coupon sued upon were negotiable in form, and 
therefore void. (2) That, even if the constitutional provision and 
statute in question should be held to authorize the issuance of negoti- 
able bonds, the securities sued on in this action are not bonds, were 
never intended to be negotiable, and are not negotiable ; and the plain- 
tiff took them subject to any equities existing between the county and 
the payée. 

Section 8, art. 7, of the Constitution of Colorado, was amended 
November 6, 1906, to read m this way, as set forth in the brief of 
counsel for défendant: 

"AU élections by the people shall be by ballot, and In case paper ballots 
are required to be iised, every ballot shall be numbered in the order in which 
it shall be received, and the number recorded by the élection offlcers on the 
list of voters opposite the name of the voter who présents the ballot. The 
élection officers shall be sworn or attlrmed not to iiiquire or disclose how any 
elector shall hâve voted. In ail cases of contested élections, In whlch paper 
ballots are required to be used, the ballots cast niay be eounted and com]>ared 
with the list of voters, and examined under such safeguards and régulations 
as may be provided by law. Notliing in this section, however, shall be con- 
strued to prevent the use of any machine or mechanical contrivance for the 
purpose of receiving and reglstering the votes cast at any élection, provided 
that secrecy in voting be preserved. 

"When the goveming body of any county, city, city and couuty or town, 
including the city and county of Denver, and any city, city and county or 
town which may be governcd by the provisions of spécial charter, shall adopt 
and purehase a voting machine or voting machines, such governing body may 
provide for the payment therefor by the issuance of interest-bearing bonds, 
certiflcates of indebtedness or other obligations, which shall be a charge upon 
such city, city and county or town ; such bonds, certiflcates or other obliga- 
tions may be made payable at sucli time or times, not exceeding teu years 
from the date of issue, as may be determined, but shall not be issued or sold 
at less than par." 

/\pril 10, 1905, the Législature of Colorado passed an act (section 
2342, Rev. Stat. Col. 1908) identical with section 8, art. 7, of the 
Constitution as amended, authorizing the use of voting machines at 
élections, to be effective on and after December 13, 1906, in the event 
only that the amendment of section 8, art. 7, of the Constitution 
should be adopted by the people at the gênerai élection in 1906, which 
amendment was so adopted. 

[1] We are of opinion that the record does not présent the ques- 
tion urged by the défendant as above stated for our détermination. 
The record shows that the défendant first moved the Circuit Court 
to strike from the complaint the word "negotiable" where it appears 
therein, and the averment of the protest of the instruments and the 
payment of the protest fées, upon the ground that the former was 
but a statement of an erroneous légal conclusion, and the latter be- 
cause it affirmatively appeared that the instruments sued upon are 
not negotiable and could not legally be protested, and were, therefore, 
whoUy irrelevant and immaterial. The motion was denied and de- 
fendant given 20 days in which to answer, but it saved no exception 
to the ruling. Within the 20 days défendant filed an answer to the 
complaint and later an amended answer. The answers were waivers of 
the alleged errors, if any, in the ruling upon the motion, even if the 
ruHng had been excepted to. Travelers' Ins. Co. v. Redfield, 6 Colo. 
200 F.— 3 
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App. 196, 40 Pac. 195-197; Cerussite Mining Co. v. Andersen, 19 
Colo. App. 307, 75 Pac. 158-159; Enright v. Midland Sampling & 
Ore Co., 33 Colo. 341, 80 Pac. 1041. 

[2] The word "negotiable" might well hâve been eliminated, or 
omitted originally, from the complaint without affecting in any way 
its légal sufficiency, for the instrument to which it referred was set 
forth in full in the complaint. Its nature and character thus appeared 
upon its face, and the allégation that it was "negotiable" could not 
and did not change its légal effect. The word was therefore mère 
surplusage, and did not affect the issues. The motion to strike the 
averment of the protest and payment of the fées is made to rest 
upon the ground that "it affirmatively appears" that the instruments 
were not "negotiable," and could not, therefore, be legally protested. 
But the instruments upon their face are negotiable. There was no 
prejudicial error, therefore, in denying the motion, even if the proper 
exception had been saved to the order overruling it. 

[3] The authority of defendant's board of commissioners under 
the law of Colorado, to issue negotiable certificates of indebtedness, 
or the validity in its inception of the instrument sued upon, was chal- 
lenged in the Circuit Court, if at ail, only by the demurrer to the 
third défense of the answer. The demurrer to that défense was 
sustained, upon what ground does not appear, but no exception was 
saved to the ruling. Admitting without deciding that the third dé- 
fense raised the issue of the want of authority of the board of com- 
missioners to issue the certificate as a negotiable instrument, or the 
legality of the instrument in its inception, the défendant, if it de- 
sired to test the correctness of the ruling sustaining the demurrer, 
should bave excepted thereto at the time. This it did not do. 

The Civil Code of Colorado provides; 

"Sec. 74. When a demurrer Is decided, either in term time or vacation, 
the court or .ludge shall immedlately cause the décision thereof to be entered 
in the record, and niay proceed to final judgment thereon in favor of the 
successful party, unless the unsuccessful party shall plead over or amend 
upon such terms as may be just, and the court or judge may flx the time for 
pleadlng over and filing amended pleadings ; and If the same be not filed 
within the time so fixed, Judgment by default may be entered as in other 
cases." 

The purpose of this section is to prescribe the duty of the court 
or judge when a demurrer is decided. Anthony v. Slayden, 27 Colo. 
144, 60 Pac. 826. 

[4] If it be said that judgment was not entered until after the 
trial, and was then excepted to, the sufficient answer is that the in- 
sufificiency of the third défense was determined by the ruling upon 
the demurrer thereto several months before, which was final in the 
Circuit Court, unless the défendant was allowed to amend, which it 
did not request nor the court allow, and no exception was then taken 
to the ruling. 

[5] There is nothing, however, in any of the défenses that chal- 
lenges the authority of the board of commissioners to issue the cer- 
tificate of indebtedness as a negotiable instrument nor the legality 
or validity of the instrument in its inception, and it does not affirma- 
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tively appear from the record that either of thèse questions was ever 
presented to or determined by the Circuit Court. This court will 
not, therefore, consider or détermine them. Lesser Cotton Co. v. St. 
Louis, I. M. & S. Ry. Co., 114 Fed. 133-140, 52 C. C. A. 95; Hatcher 
V. Northwestern Nat. Ins. Co., 184 Fed. 23-25, 106 C. C. A. 225. 

[6] The office of an exception, in practice, is to challenge the cor- 
rectness of the rulings or décisions of the trial court promptly when 
made, to the end that errors in such ruhngs may be corrected by the 
court itself, if, upon its attention being called thereto, it deems them 
to be erroneous; and to lay the foundation for their review, if nec- 
essary, by the proper appellate tribunal. In the courts of the United 
States such an exception, taken immediately upon the ruling being 
made, is indispensable to a review by the proper appellate court of 
the ruling. Railway Co. v. Heck, 102 U. S. 120, 26 L. Ed. 58; New- 
port News, etc., Ry. Co. v. Face, 158 U. S. 36, 15 Sup. Ct. 743, 39 
U Ed. 887; Potter v. United States, 122 Fed. 49, 55, 58 C. C. A. 231. 

[7] In its second défense the défendant alleged the failure of the 
considération for the certifîcate of indebtedness, or a breach of the 
guarantee of the Machine Company of the voting machines, as in 
its third défense, and that plaintiff was not in good faith the owner 
of the instruments sued upon, but was prosecuting the action for the 
benefît of the Machine Company with knowledge of the défense 
thereto as against that company. This, if true, would be a good 
défense to the action, even if the defendant's board of commissioners 
were authorized to issue the certifîcate of indebtedness as a negotiable 
instrument. It was, therefore, open to the défendant to prove upon 
the trial, if it could do so, its second défense, but it made no attempt 
or offer to do so and moved for a nonsuit upon questions of law raised 
by "its motion previously made to strike parts of the complaint." 
But this motion did not challenge the légal sufficiency of the com- 
plaint to support a judgment for the plaintifï; for if the instrument 
had in fact been nonnegotiable, as défendant contends that it was, the 
plaintifï would hâve been entitled to recover thereon in the absence 
of proof by the défendant of the failure of considération. 

[8] A compulsory nonsuit, however, is not allowed in the courts of 
the United States, except where a statute of the state authorizes it 
(Central Transportation Co, v. Pullman's Car Co., 139 U. S. 24-39, 
11 Sup. Ct. 478, 35 L. Ed. 55; Coughran v. Bigelow, 164 U. S. 301- 
307, 17 Sup. Ct. 117, 41 E. Ed. 442); the practice of directing a ver- 
dict for the défendant when the évidence is clearly insufficient to 
support a verdict for the plaintiff having taken its place. 

[9] In fact, the différence between a compulsory nonsuit and a 
directed verdict for the défendant is matter of form rather than of 
substance, except that in case of the former a new action may be 
brought, while in the case of a directed verdict and judgment thereon 
the action is ended unless a new trial is granted upon motion or on 
appeal. Oscanyan v. Arms Co., 103 U. S. 261-264, 26 t. Ed. 539; 
Hammergen v. Schurmeier (C. C.) 3 Fed. 77, 1 McCrary, 436 (Mr. 
Justice Miller). We are not referred to any statute of Colorado au- 
thorizing a compulsory nonsuit; but, if there be such, the plaintiff 
gave évidence in support of its cause of action which, in the absence 
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of proof by the défendant stistaining îts second défense, or even îf 
the instrument was not negotiable, woitld entitle the plaintifï to re- 
cover. There is nothing, therefore, upon which to base defendant's 
motion for nonsuit; and a directed verdict in its favor upon the évi- 
dence, clearly, would hâve been error. Both motions were therefore 
properly denied. 

[10] The déniai of the motion for new trial is not, of course, suf- 
ficient upon which to base a writ of error. Railway Co. v. Heck, 
102 U. S. 120, 26 L. Ed. 58. 

The judgment of the Circuit Court is therefore afïirmed. 



POOL SniPPTNG CO., Limited, v. SAMUEL et al. 

(Circuit Court of Appeals, Third Circuit October 7, 1912.) 

No. 1,601. 

1. Shipping (§ 49*) — Chakters — Dispatch Monet. 

A provision In a charter party for the payment of dispatch money Is 
lor tlme saved to the ship, and should be construed as applj'ing only 
to the time comprlsed between the tlme when the loading or discharglng 
Is actually completed and the time when the lay days expire. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. |§ 187-200, 202; 
Dec. Dig. § 49.*] 

2. Shippinq (§ 49*) — Construction of Charter — Dispatch Monet. 

A provision following the demurrage clause in a charter party, which 
also provides for dispatch money, that "ail causes beyond the control of 
the shipper, consignée or the charterer which may prevent or delay the 
loading or discharglng during the sald voyage always mutually excepted," 
does not entitle the charterer to dispatch money for tlme during which 
the vessel was delayed wlthout her fault in commencing to discharge, 
although she finished before the expiration of the lay days allowed, and 
the cause of the delay was one beyond the charterer's control, so that 
the time could not hâve been charged against him to render him liable 
for demurrage. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 187-200, 202; 
Dec. Dig. § 49.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Kandall 
V. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 0. C. A. 4.] 

3. Shipping (§ 50*) — Chartes — Cost or Moving Vessel. 

A charterer Is not liable for the cost of moving the vessel from one dis- 
charglng berth to another, when the change was made by order of the 
commissioners of navigation of the port, and not at the charterer's in- 
stance or request 

[Ed. Note. — For other cases, seô Shipping, Cent Dig. §§ 150-155; Dec. 
Dig. § 50.*] 

4. Shipping (§ 49*) — Charter — "Time Savbd in TjOading." 

Under a charter providing that dispatch money is to be allowed the 
charterer for "time saved in loading," the phrase "time saved in loading" 
means the amount of time saved to a vessel from the time allowed for 
loading by the charter. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 1 87-200, 202 ; 
Dec. Dig. § 49.*] 

•For other cases see sàme topic & § numbeb in Dec. & Am. Dlgs. 1S07 to date & Kep'r ladexe» 
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5. SHIPPING (§ 49*) — Construction of Chaetee — "Mutual" — "Mutually" — 

"MUTUALLY EXCEPTED." 

The words "mutual" and "mutually," as applied to an exception In the 
charter of a vessel, providing for allowances for demurrage and dis- 
patch money, that delay from causes beyond control of the parties sball 
be "always mutually excepted," cannot be construed in the sensé of re- 
ciprocal in respect to the same broken engagement, but should be un- 
derstood as meaning that the exception was intended to protect the par- 
ties from liability to each other, whenever performance of any covenant 
was prevented or delayed by any exception. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. |§ 187-200, 202 ; 
Dec. Dlg. § 49.* 

For other définitions, see Words and Phrases, toI. 5, pp. 4646, 4651.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. B. McPherson, Judge. 

Suit in admiralty for charter hire by the Pool Shipping Company, 
Limited, owner of the steamship Teespool, against Frank Samuel 
and Silas M. Tomlinson, copartners trading as Frank Samuel. De- 
cree for respondents (192 Fed. 57), and libelant appeals. Reversed. 

Charles R. Hickox and Convers & Kirlin, ail of New York City, 
and Edward F. Pugh, of Philadelphia, Pa., for appellant. 

Lewis Lawrence Smith, of Philadelphia, Pa., for appellees. 

Before GRAY, Circuit Judge, and BRADFORD and WITMER, 
District Judges. 

GRAY, Circuit Judge. This is an appeal by the libelant, owner of 
the steamship Teespool, from a final decree in admiralty entered No- 
vember 22, 19n, dismissing the libel that had been filed against the 
charterers, to recover the sum of $476.94, claimed to hâve been im- 
properly deducted by the respondents from the freight, due from 
them to the libelant, and of $49, the cost of shifting the steamer from 
the berth to which she had first proceeded under the charterers' or- 
ders. 

The case was tried on the pleadings. Therefore, the allégations of 
the libel that are not controverted by the answer are to be taken as 
true, and the same as to any allégations of fact set up in the answer. 
The material facts, as recited by the libelant and not controverted, 
are thèse: 

The owners of the vessel had chartered her on the printed form of 
charter of the respondents, to carry a cargo of ore from Carthagena 
to Philadelphia, and "there deliver the same as customary ajways 
afloat, when, where and as directed by the charterer or consignée." 
The provisions as to time allowed for the loading and discharging 
of the cargo and possible dispatch, and demurrage, were: 

"The cargo to be loaded at the rate of 250 tons, and discharged at the rate 
of 250 tons, per weather worklng day of 24 consécutive hours (Sundays and 
holidays excepted) and charterer or shipi)er to bave the liberty to load and 
discharge on Sundays or holidays such tlme used not to count as lay days. 

"The cargo to be received and dellvered as customary at ports of loading 

*For otlxer cases see same topic & S nxtïibbb in Dec. & Âm, Digs. 1907 to date, & Rep'r Indexes 
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and discharge. Charterer bas the option of averaging days for loadlng and 
discharglng, in order to avoid demnrrage, and shlp Is to load, and discharge 
as rapidly as possible (if required), by nlght as well as by day, wben re- 
quired to do so by charterer, shipper or consignée. 

"Lay days not to commence to count until 12 o'clock noon after the steam- 
er Is entered at the custom house, and in every respect ready to load or dis- 
charge, and in free pratique of which the captain is to glve notice in writ- 
ing to shippers a°d/or consignées. Dispatch money at the rate of flfteen 
pounds sterling, per day of 24 hours for any time saved in loading and/^, 
discharglng, payable by the ship to shipper at loading port, charterer at dis- 
charglng port, as charterer may elect. But no dispatch money to be chargea 
for forward Sundays and holidays saved. 

"Dcmurrage over and above the sald lay days at the rate of thlrty pounds 
sterling per day of 24 hours, except in case of any unavoidable accidents 
which may hinder the loading or discharglng. 

"(The act of God, the king's enëmiès, restraints of rulers and princes, in- 
surrections, épidémies, flre, strilces, frosts, earthquabes, floods, stoppages of 
trains, mîners and workmen, accidents to railways, and to mines from which 
the ore is to be shipped, bad weather, quarantine, and ail and every other 
dangers and accidents of the seas, rivers and navigation of whatever nature 
or kind soever, and ail unavoidable accidents and ail causes beyond the con- 
trol of the shipper, consignée or the charterer which may prevent or delay 
the loading or discharglng during the said voyage always mutually excepted.)" 

Under this charter, the vessel loaded 6,550 tons of ore and pro- 
ceeded to Philadelphia, where the cargo was ail delivered to the order 
of the respondents ; and the f reight thereon, as agreed in the charter 
party, under a proper construction thereof, was earned by the vessel. 

On January 10, 1910, prior to the arrivai of the Teespool at Phil- 
adelphia, the respondents had notified the libelant's agents to hâve 
the steamer proceed to the piers at Port Richmond, of the Philadelphia 
& Reading Railway Company, and there discharge her cargo. The 
railway company assigned the north side of Pier 14 for this purpose. 
The Teespool arrived at Philadelphia about noon on January llth, 
and in the afternoon of the same day, under instructions from the 
respondents, the steamer was put in the designated berth at Pier 14, 
Port Richmond. The respondents aiso instructed the libelant's agents 
not to permit the steamer to be taken from the berth until her dis- 
charge was completed. No cars were supplied to the steamer to re- 
ceive her cargo on January 12th, 13th and 14th, and on the afternoon 
of the 14th the commissioners of navigation instructed the master 
to move the steamer from the north side of Pier 14 to the north side 
of Pier 13, and that was done. The vessel remained at that pier 
thereafter until the discharge of her cargo was completed. The dis- 
charge was commenced at 1 :30 p. m. on January 19th, and completed 
at 3 :30 p. m. on January 22d. 

The libel asserts that at ail times after the arrivai of the Teespool 
at Philadelphia, and from January 11 to January 22, 1910, inclusive, 
suitable berths were available where the 'lifacharge of cargo from the 
ship could hâve been begun immediately and continued without inter- 
ruption until the discharge was '<;mpleted, but that respondents re- 
fused to order the vessel to sny of said berths and insisted that the 
vessel should remain at th* berth to which she had been originally 
ordered. This last staf'I averment of the libel is denied in the an- 
swer, which avers that after the steamer was put in her berth, re- 
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spondents learned that the Philadelphia & Reading Railroad Company, 
which opérâtes a railroad directly to the plant of Worth Bros., at 
Coatesville, did, in violation of its duty as a common carrier, refuse 
to furnish either to respondents or to Worth Bros, cars for the dis- 
charge of said steamer, on the ground that the cargo was consigned 
to Worth Bros., at Coatesville. That the cargo had been sold by 
respondents prior to the arrivai of the steamer, and said railroad Com- 
pany had been, prior thereto, apprised of the destination of said 
cargo to Worth Bros. That as soon as possible after learning of the 
refusai of the railroad company, the respondents caused a bill in eq- 
uity to be filed in the state court, at Philadelphia, praying that it, the 
said Railroad Company, be enjoined from refusing to furnish the 
necessary cars for the discharge of the steamer. The court, however, 
at a preliminary hearing on January 18th, declined to issue such in- 
junction. That pursuant to their importunity, respondents aver that 
the railroad company did furnish the cars on January 19th, and the 
discharge was begun on that date and proceeded with due promptness 
to its completion on January 22d. Respondents aver that they did ail 
that was in their power to facilitate the discharge of the steamer, and 
that the delay in so doing was wholly beyond their control, within 
the meaning of the charter party. 

It is apparent that, under the charter provision that the cargo should 
be discharged at the rate of 250 tons per weather working day of 24 
consécutive hours (Sundays and holidays excepted), 26 days and 5 
hours were allowed to the discharge. This is admitted by the re- 
spondents. 

As the actual work of unloading was commenced at 1 :30 p. m. on 
January 19th, and completed at 3 :30 p. m. on January 22d, and there- 
fore occupied 3 days and 2 hours, the respondents claim to be entitled 
to dispatch money for the différence between 3 days and 2 hours and 
26 days and 5 hours. This, of course, takes no account of the 6 days 
and 1% hours from noon of January 12th to 1 :30 p. m. of January 
19th, during which time the ship, owing to circumstances for which 
admittedly she was in no way responsible, lay idle at the pier. That 
period of détention, it is claimed by the respondents, must be consid- 
ered as saved to the shipowner, so as in efïect to require him to pay 
to the charterer £15 a day for that period. We cannot but think there 
is an unfairness on the face of this proposition which should not be 
imposed on the shipowner, unless it is clearly required, by a just in- 
terprétation of the contract subsisting between the parties. 

The provision of the charter party above quoted, viz., "The cargo 
to be loaded at the rate of 250 tons and discharged at the rate of 250 
tons per weather working day of 24 consécutive hours (Sundays and 
holidays excepted)," it is conceded fixes the number of lay days al- 
lowed to the shipper at 26 days and 5 hours. This was the period of 
time given by the contract to the respondents for discharging the ship ; 
and they might occupy the whole or any portion of that time at 
their pleasure or convenience, without incurring liability for demur- 
rage to the ship. The sooner the ship could be discharged, the sooner 
she could return to her business of earning freight, and do away with 
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the dead charges incurred wliile lying at the pier. If, therefore, the 
unloading could be accomplished considerably within the limit of the 
lay days, a substantial advantage accrued to the ship by thus releas- 
ing her for another charter and voyage. How real and substantial 
the advantage of being thus released before the expiration of the lay 
days, and how serions détention after the expiration of such lay days 
would be to the owners of the ship, is evidenced by two provisions 
of the charter party, which we again quote : 

"Dispateh money at the rate of flfteen pounds sterling, per day of 24 hours 
for any time saved in loading and/j,^ discbarging, payable by the ship to 
shipper at loading port, charterer at discharging port, as charterer may elect. 
But no dispatch money to be charged for forward Sundays and holidays 
saved. 

"Demurrage over and above the said lay days at the rate of thirty pounds 
sterling per day of 24 hours, exeept in case of any unavoidable accidenta 
which may hinder the loading or discharging." 

[1,4] The obvions reason moving the shipowner to make this stip- 
ulation for the payment of so considérable a sum for dispatch, as well 
as the terms of the provision itself, seems to us to make it clear that 
the dispatch contracted for, as for time saved to this ship, should be 
computed as comprised between the day and hour when the unload- 
ing was completed, and the time when the lay days expired, Sundays 
and holidays excepted'. As it is not denied that the lay days began 
at 12 o'clock noon on January 12th, and that they expired 26 days 
and 5 hours thereafter, on February llth, at 5 p. m., any time saved 
to the vessel under this stipulation must therefore be computed from 
the day on which the unloading was completed (January 22d, at 3 :30 
p. m.), up to the last mentioned date. Until the vessel was discharged, 
there could hâve been no saving of time to the ship out of the stipu- 
lated lay days, and the dispatch earned by the respondents was ac- 
cordingly for the days intervening between the date of the discharge 
and the expiration of the lay days, to wit, February llth, at 5 p. m. 
The meaning of the words "time saved," in respect to the earning of 
dispatch money, is clearly and well stated by the Circuit Court of Ap- 
peals for the Second Circuit, in Red R. Steamship Co. v. North Amer- 
ican Transport Co., 91 Fed. 168, 33 C. C. A. 432. Shipman, Circuit 
Judge, delivering the opinion in that case, says : 

"We are of opinion that the 'time saved in loading' means the amount of 
time saved to the vessel from the time allowed for loading by the charter, 
and that, as loading was completed on September 2d, at 4:30 p. m., the dis- 
patch days then commenced, and ran to September llth, at 7 o'clock a. m., 
being 8 days and 14 hours, in accordance with the dispatch statement. The 
charter spécifies how many days are allowed for loading, and then provides 
that dispatch money Is to be allowed to the charterers for each day and 
part of a day saved in loading. This means that, if the charterers can turn 
the vessel over to the master for the purpose of the voyage before the time 
permitted to them for loading, there shall be an allowance for each day and 
part of a day thus saved to the owners." 

[2] In the case at bar, the vessel was turned over to the master 17 
days, and not 23 days, before the expiration of the lay days, and 17 
days, and not 23 days, were "saved to the ship." 

The second clause above quoted, by which a "demurrage over and 
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above the said lay days at the rate of thirty pounds sterling par day 
of 24 hours, except in case of unavoidable accidents vvhich may hinder 
the loading or discharging," is consistent with and emphasizes the 
meaning we give to the stipulation for dispatch; This clause, it will 
be observed, while it mulets the respondents for demurrage, also pro- 
tects them f rom its imposition where the delay has been occasioned 
by unavoidable accidents. 

It is not necessary that we should now consider whether, in case 
demurrage had been claimed by the libelant, the respondents could 
hâve been relieved therefrom on the ground that the railroad Com- 
pany, if its delay had continued so long, had prevented the discharge 
of the ship within the lay days, and that what occurred between the 
respondents and the railroad company was an unavoidable accident. 
If, however, it were conceded that, in the case supposed, the respond- 
ents would not be obliged to pay libelant demurrage, it does not fol- 
lovi^ that they can require the shipowner to pay them for the time dur- 
ing which the ship was tied up, to accommodate either the exigency 
or convenience of the charterer's business. This would be to impose 
a double burden on the ship, by not only depriving it of demurrage, 
if the delay continued so long, but by compelling it also to pay for a 
dispatch it had not received. No such privilège is conferred by the 
dispatch stipulation or the gênerai "exception" clause, hereinafter re- 
ferred to, upon the charterers. 

It now remains to examine the position, taken by the respondents, 
that they only learned after the ship had been placed in her berth 
that the Philadelphia & Reading Railroad Company refused, on the 
ground of a business différence with Worth Bros., to furnish cars to 
receive the steamer's cargo, and that their delay in commencing to 
unload for 6 days 1% hours was caused by this refusai on the part 
of the railroad company. They contend, and the court below sup- 
ports the contention, that this cause of delay was beyond the respond- 
ents' control, and though it was much more beyond libelant's control 
and was a matter to which libelant bore no relation whatever, yet libel- 
ant must bear the whole burden thereof and pay to the respondents, 
in the shape of dispatch money, a penalty for such delay. For this 
contention, we are referred to the clause in the charter party above 
quoted and immediately following the stipulation for demurrage to 
which we hâve referred. The language relied on is as follows : 

"The act of God * * * unavoidable accidents, and ail causes beyond 
the coutrol of the shlpper, the consignée or the cliarterer, which may prevent 
or delay the loading or discharging dnring the said voyage always mutually 
excepted." 

It is this language upon which the court below seems to rely, in 
order to qualify the plain meaning of the preceding clauses. It is 
apparent, however, that this language — though made somewhat ob- 
scure by the use of the word "mutually" — was intended to relieve ei- 
ther party to the contract from any duty or liability imposed upon 
it by reason of delay in "loading or discharging during the voyage," 
occasioned by causes beyond the control of such party. Undoubtedly 
a liability for demurrage on the part of the respondents for delay so 
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occasioned, would corne within the exception of this clause. So, "bad 
weather, quarantine, and ail and every other dangers and accidents of 
the seas," as enumerated in the said clause, would undoubtedly relieve 
the libelant from liability from delay occasioned thereby. In such cas- 
es, the application of this clause is direct and palpable, but should not 
be so extended as indirectly to destroy the clear meaning of the dis- 
patch money stipulation. 

In the case before us, it is not invoked to relieve the respondents 
from any forfeiture, penalty, or liability under the contract. It may 
hâve been the misfortune and not the fault of the respondents, that 
this delay of 6 days and upwards prevented them from earning as 
much dispatch money as they otherwise would hâve eariicd, but it was 
clearly not the fault of the libelant. The misunderstanding between 
the respondents and the railroad company was a matter with which 
libelant had nothing whatever to do and to which it bore no possi- 
ble relation. On the other hand, if it were necessary so to do, there 
is good ground for holding that the respondents were not measurably 
relieved from their contractual obligation to give the libelant good 
dispatch, by the fact that they had consigned the cargo in such fashion 
as to hâve created the delay. 

In Sleeper et al. v. Puig et al., 17 Blatchf. 36, Fed. Cas. No. 12,- 
941, the vessel was chartered to the respondents for a voyage from 
New York to Santa Cruz and thence to Havana. The respondents 
were allowed for the loading and discharging of the vessel, "dispatch 
for loading at New York and discharging at Havana; 30 running 
days for discharging and loading at Santa Cruz ;" and in case the ves- 
sel should be longer detained by respondents or their agents, demur- 
rage was to be paid the vessel's agent at the rate of $35 per day. The 
libel allèges that the vessel took on cargo at Santa Cruz and arrived 
at Havana; that her master duly reported his readiness to discharge 
cargo on the 4th of April; that the agents of the respondents did 
not give the vessel dispatch in discharging, but neglected to discharge 
the cargo for 17 days from the necessary lay days under the ternis of 
the charter party. To this it was answered by the respondents that 
when the vessel arrived at Havana, the consignées of the respondents, 
as soon as they were notified of arrivai, immediately proceeded to 
assist her master in procuring a wharf and in unloading the vessel. 
There was, however, no berth unoccupied at the wharf, nor was it 
possible to procure one ; that by the laws and usages prevailing in 
the harbor at Havana, the control of wharves and berths, as well as 
the number of hours per day allowed for the discharge and loading 
of cargo is not with the merchants or other private individuals, but 
with the government officiais, who dispose of said matters as they 
deem proper; that as soon as it was possible, the said officiais pro- 
vided a proper and suitable berth for the vessel, and that the master 
was allowed the full and usual number of hours per day to effect said 
dischârge. Judge Blatchford, in affirming the decree of the court be- 
low, said: 

"The vessel, from the 4th of Aprll, was at her anchorage ready to deliver 
her cargo. She did not get aground, or In auy manner become disabled or 
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prevented from golng to the mole or from delivering her cargo, except by the 
fact that there was no room for her at the mole. Under thèse circumstances, 
aud in view of the terms of this charter party, the rlsk was on the respond- 
ents, and not on the vessel, of any delay in obtaining a place of discharge at 
the mole." 

It is true, as we hâve already said, that we are not concerned hère 
with a claim for demurrage against the respondents, but the view 
taken by this distinguished admiralty judge, of the responsibihty rest- 
ing on the respondents, would apply with great force in the présent 
case, if, as the court below erroneously supposes, it turned on the 
question, whether the cause of delay was beyond the respondents' con- 
trol. 

To the same effect is the récent case of The Edward T. Stotesbury, 
187 Fed. 111, 109 C. C. A. 31. 

[5] We think the court below erred in giving a meaning and ap- 
plication to the word "mutual" in the exeepting clause, not warranted 
by any proper construction of the contract. Our views in regard to 
the significance of this word in this connection are supported by the 
well-considered décision of the Court of Appeals for the Second Cir- 
cuit, in Clyde Commercial S. S. Co. v. West India S. S. Co., 169 Fed. 
275, 94 C. C. A. 551. In that case, the charter party contained a 
clause very much the same as the one relied upon by the respondents 
in the présent case, relieving either party to the contract from liabil- 
ity to the other, occasioned by certain happenings beyond its control, 
by saying that they were "mutually excepted." As to the significance 
of the word "mutual" or "mutually," the court say: 

"The parties, however, did provide a séries of exceptions in article 17, 
which are described as 'mutual.' We think this word eannot be construed 
in the sensé of reciprocal in respect to the same broken engagement, because 
the charter party contains no such reciprocal or interdependent covenants. 
* * * By mutual, we understand that the parties intended the exceptions 
to protect each from liability to the other whenever performance of any cove- 
nant was prevented or delayed by any exception." 

[3] In conclusion, we are of opinion that as the lay days began on 
January 12th, at noon, and the discharge was completed on January 
22d, at 3 :30 p. m., the time saved to the ship for which dispatch money 
was due, was the time elapsing between that day and hour and Febru- 
ary llth, at 5 p. m. ; i. e., 17 days 1% hours, exclu ding Sundays and 
holidays. This includes Saturday ahernoon, which, though claimed 
by respondents as a half holiday, is not so recognized by the laws of 
Pennsylvania. We think the judge was right in disallowing the claim 
for the expense of removing the ship from its first berth to another. 
This removal was made by order of the state officiais, and for that 
reason is not a proper subject for a claim against the respondents. 

Let the decree below be reversed and a new decree entered in con- 
formity with this opinion. 
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DELAWAIÎE, L. & W. R. CO. v. TROXELI,. 
(Circuit Court of Appeals, Third Circuit. November 6, 1912.) 

No. 1,G23. 

1. JUDGMENT (§ 585*)— IlES JUDICATA IDENTITY OF ISSUES. 

An action against a rallroad conii)rtny to recover for tlie denth of an 
employé, wliioli occurred after the passage of Bmployer's Ijiability Aet 
April 22. 190S, c. 149, 35 Stat. 65 (U. S. Conip. St. Supp. 1911, p. i:;22), 
wliere the facts pleaded brought tlie case witliin tlie purvlew of sucli 
act, was necessarily goverued thereby, although recovery was errone- 
ously souglit under the state law which it superseded, and a judgment 
on the merits in such action is a bar to a second suit based on tlie sauie 
facts to recover under the fédéral statute. 

LEd. Note. — For other cases, see Judgment, Cent. Dig. §§ 10G2-10C4, 
1067, 10T3, 1084, 1085, 1092-1005, 1097, 1132 ; Dec. Dig. § 585.* 

Conelusiveness of judgment as dépendent on theory of action or re- 
covery, see note to Millie Irou Mining Co. v. McKinney, 9G C. C. A. 163.] 

2. Judgment (§ 590*) — Iîes Judicata — Matiees Concluded. 

Where a plaintift allèges two grounds of recovery, which are put in 
issue, the judgment renders both res judicata, although one is abandoned 
on the trial. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1035, 1063, 
1064, 1102-1106 ; Dec. Dig. § 590.*] 

3. Judgment (§ 670*) — Hes Judicata — Identity of Parties. 

A judgment on the merits in an action against a rallroad conipany to 
recover for the death of an employé, hrought by his widow for the bene- 
flt of herself and children, is a bar to a second suit brought by the sanie 
plaintiff as administratrix, based on Employer's Liability Act April 22, 
1908, c. 149, § 1, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), under 
which a recovery would be for the benefit of the same persous; the i>ar- 
ties to the two actions being essentially the same. 

[Ed. Note.— For otlier cases, see Judgment, Cent. Dig. §§ 1028-1045; 
Dec. Dig. § 670.*] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; James B. Holland, Judge. 

Action at law by Eizzie M. Troxell, administratrix of the estate of 
Joseph Daniel Troxell, deceased, against the Delaware, Lackawanna 
& Western Railroad Company. Judgment for plaintiff, and défend- 
ant brings error. Reversed, 

See, also, 180 Fed. 871 ; 183 Fed. 373, 105 C. C. A. 593 ; 185 
Fed. 540. 

Paul Freeman, of Philadelphia, Daniel R. Reese and J. Playden 
Oliver, both of Scranton, and James F. Campbell, of Philadelphia, 
for plaintiff in error. 

George Demming, of Philadelphia, for défendant in error. 

Before GRAY, BUFFINGTON, and McPIIERSON, Circuit 
Judges. 

J. B. McPIIERSON, Circuit Judge. The plaintiff s husband was a 
fireman in the company's service, and the injury complained of is his 
death in July, 1909, while at vvork on a train that was engaged in 

•For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rcp'r Indctes 
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commerce among the states. This is the second suit; the first hav- 
ing also been brought in the (présent) District Court for the Eastern 
District of Pennsylvania. The cause of action set up, both then and 
now, is: 

"ïhe négligence, carelessness, and overslght of said défendant, and Its fail- 
vire to supiily and keep In good ettlcient condition proper, necessary, and 
safe devices, instruments, and apparatus [whereby] said locomotive and train 
came into violent collision witli several loose and runaway cars, causing a 
wreck, wliereby and wherein said Joseph Daniel Troxell lost his life." 

[1] In the first suit the plaintiff recovered a judgment, but this 
court reversed it (Railroad Co. v. Troxell, 183 Fed. 373, 105 C. C. 
A. 593), and directed judgment to be entered for the company. The 
plaintiff then was Lizzie M. Troxell, suing as an individual, but in 
behalf of herself and their two children; and after her failure to 
recover she took out letters of administration and brought the suit 
that is now before us. She recovered a second judgment, and the 
company is again before this court, setting out numerous assign- 
ments of error to the conduct of the trial. We shall not consider 
them in détail. In our opinion the rule of res judicata applies, and 
requires judgment to be entered for the défendant. 

When the first suit came on for trial, the scope of the Employer's 
Iviability Act of 1908 had not been passed upon by the Suprême 
Court, and the Circuit Court did not hâve the benefit of the elaborate 
opinion delivered in the several cases reported in 223 U. S. 1, 32 
Sup. Ct. 169, 56 L. Ed. 327. Among the points there decided is this : 

"True, prier to the présent act, the laws of the several states vsrere regard- 
ed as determinative of the liabillty of employers eugaged in Interstate com- 
merce for Injuries received by their employés while engagea In such com- 
merce. But that was because Congress, although empowered to regulate 
that subject, had not acted thereon, and because the suhject is one which 
falls wlthin the police power of the states In the absence of action by Con- 
gress. Sherlock v. Alling, 93 U. S. 99 [23 L. Ed. 819]; Smith v. Alabama, 
124 U. S. 465, 473, 480, 482 [8 Sup. Ct. 564, 31 L. Ed. 508] ; Nashville, etc., 
Railway v. Alabama, 128 U. S. 96, 99 [9 Sup. Ct. 28, 32 L. Ed. 352] ; Reid v. 
Colorado, 187 U. S. 137, 146 [23 Sup. Ct. 92, 47 L. Ed. 108]. The inaction of 
Congress, however, in no vpise affected its power over the subject The Lot- 
tawanna, 21 Wall. 558, 581 [22 L. Ed. 654] ; Gloucester Ferry Co. v. Pennsvl- 
vania, 114 U. S. 196, 215 [5 Sup. Ct. 826, 29 L. Ed. 158]. And now that Con- 
gress bas acted, the laws of the states. In so far as they cover the same fleld, 
are superseded, for necessarily that which is not suprême must yield to that 
which is. Gulf, Colorado & Santa Fé Kailway Co. v. Hefley, 158 U. S. 98, 
104 [15 Sup. Ct. 802, 39 L. Ed. 910] ; Southern Railway Co. v. Eeld, 222 U. S. 
424 [32 Sup. Ct. 140. 56 L. Ed. 257] ; Northern Pacific Railway Co. v. Wash- 
ington, 222 U. S. 370 [32 Sup. Ot. 160, 56 h. Ed. 237]." Second Employers' 
Liability Cases, 223 U. S. 54, 32 Sup. Ct. 177, 56 L. Ed. 327. 

It follows that the f.rst suit was governed, not by the law of Penn- 
sylvania, but by the act of Congress; and, indeed, the statement of 
claim was evidently drawn from that point of view. It averred (andl 
the présent statement also avers) that: 

"On or about the 21st day of July, 1909, said Joseph Daniel Troxell, the 
husband of said widow, Lizzie M, Troxell, was employed by said défendant cor- 
poration In the capaclty of fireman on a locomotive, pulling and hauling eue 
of said defendant's trains, carrying Interstate and foreign commerce and 
trafflc, and on and about the cars, tracks, roadbed, and right of way used 
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and employed, by said défendant in its interstate and foreign commerce and 
traffle, on and about the Bangor & Portland Railroad Company, owned, con- 
troUed, operated, and directed by said détendant, at and near the town of 
Belfast, Northampton county, Pennsylvanla." 

[2] It is true that, after the évidence had ail been heard at the 
first trial, her counsel attempted to limit the ground of the plaintifï's 
daim, evidently supposing that he could abandon the act of Con- 
gress, and stand upon her former rights under the law of Penn- 
sylvania. The reason for this effort does not concern us, but it was 
necessarily ineffective; for it is clear that the act of Congress had 
superseded the law of the state in this class of cases, and that the 
plaintiff could not rely on a law that had ceased to govern litigation 
brought to redress injuries sufïered in interstate commerce. Evidence 
had been oflfered to prove négligence of two kinds : First, the absence 
of a derailing switch at the opening of Albion siding No. 2 ; and, sec- 
ond, the failure of Troxell's fellow servants to use care in securingthe 
cars upon the siding by the use of brakes and blocks. The plaintiff 
decided to abandon the second charge — which would hâve been un- 
available under the law of the state — although the act of Congress 
allowed her to prove and rely upon both averments. Both were em- 
braced in the very gênerai language of her statement of claim, and 
she had ofïered évidence in support of both. In this suit she aban- 
dons the firs;t charge and is relying wholly upon the second ; but it is 
plain, we think, that she could not confine the first action to the 
failure to provide a derailing switch, while she held in reserve as the 
ground of a second suit the failure properly to secure the cars. It 
is not necessary to discuss this well known rule. Lim Jew v. U. S- 
(C. C. A.) 196 Fed. 7Z6. She is merely offering more évidence now 
to prove certain facts that she might hâve proved, but came short of 
proving, at the former trial. Worrell v. Kemmerer, 192 Fed. 911, 
114 C. C. A. 351 ; s. c. (D. C.) 185 Fed. 1002. 

[3] If, therefore, the suit now before us is between the same 
parties, it is based upon the same cause of action, and the rule of res 
judicata must be applied. In our opinion, the parties are essentially 
the same. It is true that in form the first action was brought by Uiz- 
zie Troxell as an individual; but the statement of daim shows it to 
hâve been on behalf of herself and the two children, both of them 
minors. The company did not object to the form of the suit; but 
we cannot doubt that, if objection had been made, the court would 
hâve allowed an amendment, so as to put her upon the record as adl- 
ministratrix. The statement of claim in the présent action is iden- 
tical with the statement in the first, except that she now sues as ad- 
ministratrix ; but she again avers (as she did before) that she brings 
the action for the benefit of herself and the children. Save in mère 
form, both actions are for the sole benefit of the same persons, and 
we think the proposition that the parties do not differ cannot be 
made clearer by élaboration. It"is true that, in the ordinary case of 
a suit brought by an administrator, he represents the estate^ and, of 
course, he is then suing for the benefit of creditors, as well as for 
the next of kin. But this is not the ordinary case. The persons for 
whose benefit recovery may be had are expressly pointed out by the 
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act of Congress, so that an administrator, suing under the act, does 
not sue for the estate, but solely for the persons named. Where (as 
hère) it otherwise appears that the proper beneficiaries are the only 
persons interested in the action, the omission to sue as administrator 
is a technical omission only, curable by amendment. The substance 
of the action is that the surviving parent and the children (or the 
other persons named) in the act) are suing, since they, and they only, 
are entitled to the benefit of the judgment. R. R. Co. v. Evans, 188 
Fed. 6, 110 C. C. A. 156. This being so, it seems to us that the 
two actions are identical in ail essential particulars, and that the 
second suit cannot be maintained. 

The judgment is therefore reversed, with directions to the District 
Court to enter judgment for the défendant. 



AME5RICAN CAR & FOUNDRY CO, v. RUCKLE. 

(Circuit Court of Appeals, Thlrd Circuit October 30, 1912.) 

No. 1,624. 

Master and Servant (§ 2S9*) — Masteb's Liability foe Injtjrt to Servant 

CONTRIBUXORY NBeUflENCE — QUESTION FOR JURY. 

Plaintiff, who was employed by défendant in the large finlsliing build- 
ing of Its car works, on leaving the building with others at 6 o'elock 
on a Deceinber evening and startlng to cross the space between that and 
another building of the plant, fell into a ditch being dug for a sewer and 
was injured. ïhe way taken was in customary use by employés, and 
plaintiff testified that when he last used it, a day or two before, the 
ditch was not there, and he was not notifled of it, nor was It lighted or 
guarded in any manner, and that, coming from the brightly lighted build- 
ing into the darkness, he could not see it. There was another way pro- 
vided for leaving the building, having a walk; but there was testimony 
tending to show that the walk was not safe, and that the path taken 
by plaintiff had been used for some months. Held, that tte question 
of contrlbutory négligence in so using it, instead of the walk, was prop- 
erly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §5 
1089, 1090, 1092-1132; Dec. Dig. § 289*1 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Action at law by Charles C. Ruckle against the American Car & 
Foundry Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

For opinion belovsr, see 194 Fed. 459. 

C. E. Sprout and John E. Cupp, both of Williamsport, Pa., for 
plaintiflf in error. 

Paul J. Sherwood, of Wilkes-Barre, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. Suit w^as brought in the court below by 
Charles C. Ruckle, the défendant in error, a résident of the borough 

•For otber cases see same toplc & { numbss In Dec. & Âm. DIgs. 1907 ta date, & Rep'r Indexes 
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of Berwick, in the state of Pennsylvania (hereinafter called the plain- 
tifï), against the American Car & Foundry Company, plaintift" in error 
and défendant below, a corporation of the state of Missouri (herein- 
after called the défendant), to recover damages for injuries sustainecl 
by the plaintiff, alleged to hâve been caused by the négligence of the 
défendant. Judgment having been rendered in favor of the plaintiff, 
this writ of error was sued out by the défendant and the évidence 
brought before us by the record, and from it the foUowing facts are 
disclosed : 

The défendant was engaged in the construction of railroad cars and 
was operating a large plant in the borough of Berwick, Pa., and the 
plaintiff was, in the month of December, 1909, as he had been for a 
number of years prior thereto, employed by the défendant in the fin- 
ishing department of its plant in Berwick. 

It appears from the évidence that at tb,e date in question, the dé- 
fendant had been for some time engaged in enlarging that portion 
of its plant in and about which the plaintiff was employed. The 
building in which plaintiff usually worked was a large one, 80 feet 
in width and some 900 feet in length, running north and south. The 
building was of brick, steel and concrète, and there were large doors 
at each end for the passing in and out of cars upon the tracks which 
ran lengthwise through it. In thèse large doors were small doors, 
for the convenience of per^sons entering or leaving the building. In 
the sides were six or seven doors, distributed at intervais of about 
100 feet, used by the men in going to and coming from work. For 
some time prior to the accident, défendant was engaged in enlarging 
its plant, and in the process of doing so had taken down a large por- 
tion of the eastern wall of this fînishing building, so that there might 
be roofed in, the open space between its eastern side and another 
building running parallel thereto. The opening left by the removal of 
this large portion of the wall had been temporarily covered in with 
canvas, for the protection of the employés, aind in the canvas, open- 
ings had been made to correspond to the doors that had thereto fore 
existed in the eastern wall of the building. It had been the custoni, 
for some time prior to the accident, for the employés of the finishing 
department, at the close of their day's work, to take their time checks 
and deposit them in a box in the electrical office, some 1,500 feet dis- 
tant and eastward from the finishing building. The plaintift" and other 
employés had accordingly, at times, in proceeding at the close of their 
work to this electrical office for the purpose mentioned, gone out of 
the Southern end doors of the finishing building, and around the end 
of the building, on a board walk to the office in question. This walk, 
at a time long prior to the accident, had been complained of by the 
plaintiff and others as being dangerous after dark, on account of 
the crowds of Hungarians and others that thronged thereon and made 
progress in an opposite direction difficult. There is testimony tend- 
ing to show that the complaint was recognized as a reasonable one by 
the officers of the company, and the plaintift' and other employés were 
told by the foreman to use the doors in the eastern side of the build- 
ing, from which paths converged into a beaten track through or around 
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the Steel plant building to the office where the time checks were to be 
deposited. Down through the open space separating this finishing 
building, on its eastern side, froni the building parallel to it, a ditch 
some 3 or 4 feet deep was in course of construction at the time of 
the accident and injury complained of, for the purpose of laying a 
sewer in connection with the enlargement of the plant. Plaintifï tes- 
tifies that, one or two days before the accident, while in Company with 
his f oreman on the usual path in the open space, he saw concrète work 
and digging being done at a distance of 200 or 300 feet away, north, 
but did not know what they were digging, nor which way they were 
digging; that he remarked to his f oreman that they might soon hâve 
to take some other way to travel, but was told by his foreman that 
they would not be up that far for two or three weeks, and "that I 
should keep on traveling that path, and that they would let me know 
when it was not safe." The fact of this conversation was denied by 
the foreman. Plaintiff testifies that he did not see the place again, 
as he was busy inside at his work ; that he was not notiiîed of any 
danger or ditch across the path and had no knowledge of any. 

At 6 o'clock on the evening of the day of the accident, he came 
out, as usual, through the opening in the canvas on the eastern side 
of the shop where he worked, with two other employés, having his 
tool box on his shoulder. He came from a brightly lighted room into 
the darkness of a December evening, and stepped at once into the 
deep, unguarded ditch, which he could not see under the circumstanc- 
es. and of which he had no notice or knowledge. There were no 
guards, fenders, lights or other provisions for safety, and plaintiff 
testifies that he could not see the ditch before he went into it, although 
he looked carefully in front of him as he walked out. His compan- 
ions, who he testified were with him at the time of the accident, were 
called by the défendant, but their testimony did not contradicfin any 
essential particular plaintifï's testimony in regard to the accident. 
Counsel for défendant has with earnestness and ability urged that 
plaintiff was by his own testimony and under ail the circumstances 
of the case, guilty of contributory négligence, in that he chose a dan- 
gerous way of proceeding to the place where he deposited his check, 
instead of a safer way through the southern end of the building. 

We bave already referred to the fact that there was testimony tend- 
ing to show that this other way had not been for months used by the 
employés in going from the finishing shop to the electrical office for 
the deposit of their checks, on account of the alleged dangers attend- 
ing it. There is no doubt a conflict of testimony bearing upon the 
question as to contributory négligence by the plaintifï, but we think 
that that question, as well as the question, whether the défendant 
negligently permitted a ditch to be dug across the usually frequented 
paths of its employés, without notice to them of the danger to be in- 
curred, were properly submitted to the jury by the court below. The 
instructions given to the jury by the learned judge were appropriate 
and helpful, and as to them défendant, at least, has no ground for 
complaint. As to the question, whether the injury to his person com- 
plained of by plaintiff was caused by the accident, or had existed 
200 F.— 4 
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prior thereto, there was some conflict of évidence, but this, as was 
clearly shown in the opinion of the court, in refusing the motion for 
a new trial, was a matter for the considération of the jury. 

On the whole case, we are of opinion that the case was properly 
submitted to the jury, and that no error has been shown in the refusai 
of the judge below, either to give peremptory instructions to the jury 
in favor of the défendant, or to grant the motion for judgment in 
favor of the défendant, non obstante veredicto. 

The judgment below is affirmed. 



SOUTH SIDE TRUST CO. v. WATSON. 

In re HERRICK. 

(Circuit Court of Appeals, Ttiird Circuit. November 8, 1912.) 

No. 1,614. 

Bankruptcy (§ 318*) — -Provable Claims— Rent — Termination or Lease. 

Wliere a landlord, after the bankruptcy of his tenant, clalmliig the 
right under a provision of the lease, brougbt ejcctment, had a .ludgment 
entered under a power of attorney contained in tho lease, and a writ 
issued thereon, under which he was put in possession, the lease was 
thereby terminated, and he cannot prove a claim against the bankrupt 
estate for rent subsequently accruing under its ternis. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. |§ 4SI, 482; 
Dec. Dig. § 318.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of Jacob Herrick, bankrupt. From an order allow- 
ing a claim of Rebecca S. Watson for rent, the South Side Trust 
Company, trustée, appeals. Reversed. 

Alpern & Seder and Lowrie C. Barton, ail of Pittsburgh, Pa., for 
appellant. 

Lawrence P. Monahan, of Pittsburgh, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This is an appeal by the 
trustée from the allowance of a claim for rent against the bankrupt 
estate. 

For the purposes of this case we assume that in February, 1911, 
a written instrument was executed, whereby the bankrupt became 
the lessee of certain premises for one year from May Ist at the 
monthly rent of $175, payable in advance. The adjudication was en- 
tered January 3, 1912, on a voluntary pétition, and on the same day 
the South Side Trust Company, of Pittsburgh, was appointed re- 
ceiver — afterwards becoming the trustée. The rent was then in ar- 
rears for November, December, and January; but this sum has been 
paidJ and is not in dispute. On April 17th the référée allowed the 

•For other cases eee same toplo & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



SOUTH SIDE TBU8T CO. V. WATSON 51 

landlord's claim for the remaining three months of the term — Feb- 
ruary, March, and April — and it i& this allowance that is complained 
of. In our opinion it should not hâve been made, as we think wiU 
sufficiently appear from thèse additional facts: 

On January 18th the receiver sold certain personal property of the 
bankrupt upon the leased premises. Before that day the rent for the 
month had been paid, and, as the Trust Company was in possession, 
it allowed the purchaser, Louis Shoop, a reasonable time to remove 
the goods. As the référée has found : 

" ♦ * ♦ It furtlier appears from the testimpny that, the rent for Janu- 
ary having been paid by the trustée, the trustée informed the purchaser that 
he would hâve a reasonable time to get the property sold to hini ofC the 
premises ; the idea of Mr. Kirsch, the secretary of the South Side Trust 
Company, the trustée in the case, being that Shoop would remove the goods 
in a few days, or at least before the end of the month. The lease was not 
sold, and Mr. Kirsch expressly disclairas any arrangement by which the 
purchaser, Shoop, secured from him any tenancy of the premises." 

But the purchaser began to sell at auction, and this conduct is 
said to hâve annoyed the neighbors and offended the landlord. At 
ail events, the landlordl determined to exercise the following power 
reserved in the lease by paragraph 9 : 

"Upon breach or violation of any of the foregoing covenants, the said lessor 
shall hâve the rlght, In addition to the othor remédies provided by law and 
hereinafter reserved, to forfeit the lease, and, upon flve days' notice, to enter 
and repossess himself of said premises as of his original ostate therein ; and, 
further, the said lessee hereby authorizes and empowers any attorney of rec- 
ord to appear and confess judgmeiit against him in any amicable action of 
ejectment for the premises above described, and to issue at once a wrlt of 
fi. fa. for ail costs," etc. 

Accordingly an amicable action was brought on January 24th, in 
which the landlord declared : 

"This judgment in ejectment for the said premises is entered upon a dé- 
termination of the said lease by virtue of default of the said Jacob Herrlck 
In the performance of his agreement to pay the considération mentioned in 
said lease, as the same fell due according to the terms thereof, and in permit- 
ting the same to be in arrears and unpaid, and in the abandonment of the 
said premises by the said lessee following bankruptcy of said lessee, and 
for the purpose of obtaining possession of said premises from one Louis 
Shoop, who now is in possession of the same VA'ithout any légal rlglit or author- 
ity. Wherefore the said lease has absolutely ceased and determined, which 
absolute eeasing and determining of the said lease the said [landlord] here- 
by déclares and avers." 

Whereupon the landlord's attorney entered an appearance far 
the bankrupt and on January 24th confessed a judgment in eject- 
ment for the premises. On the same day a writ of habere facias 
possessionem was issued, and on January 29th the sheriff returned 
that he had executed the writ by delivering possession to the land- 
lord, and by collecting the costs. Between thèse two dates, namely, 
on January 2Sth, Shoop had applied to the common pleas court to 
stay the writ of possession on the ground, inter alla, that he had 
not received five days' notice to vacate, and a hearing was had on 
January 26th. The coUrt made no order, but on that day the pur- 
chaser voluntarily left the premises, and the sheriff handed over 
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the keys to the landlord's agent, who continued to hâve them in 
charge. On February 6th the landlord filed a claini for aîl the rent 
due or to become due until May Ist, and the référée (affirmed by 
the District Court without an opinion) allowed it, apparently with- 
out giving propçr weight to the judicial proceedings just referred to. 

It seems clear to us that, if thèse proceedings receive their due 
effect, the daim cannot be sustained. The landlord's motive for 
instituting the ejectment is of no importance. The fact is that the 
action was begun and was carried to judgment, and that the judg- 
ment was executed by the delivery of possession. This appears by 
the record, and the record cannot be contradicted by paroi. The 
landlord expressly déclares of record that the lease has corne to an 
end and that the action is brought to obtain possession, and this is 
foliowed by judgment and exécution. Nevertheless, the landlord 
was permitted to contradict thèse averments, and to offer évidence 
that the real object of the proceeding was much more limitedl, namely, 
to put out an objectionable occupier. We cannot agrée that such 
évidence was proper. We accept the record for what it says, and 
must therefore hold that the lease was determined and possession 
resumed before February Ist. 

Was the landlord still entitled to rent for the remaining three 
months? It is not easy to see the justice of the argument that he 
is entitled to a year's rent in full as a preferred claim under the 
Pennsylvania statute, although he has retaken possession of the 
premises before the rent fell due, and by his own act has ceased to 
be the lessor. Whether or not the présent landlord (if possession 
had not been retaken) would hâve had a provable claim for the re- 
maining three months of the term, under the provision that "in case 
of such exécution, bankruptcy, etc. [the landlord might] demand 
and receive the rent for the balance of the term from the funds so 
derived," need not now be determined. There is some difiference 
of opinion on this subject, but it need not be discussed ; for the 
only question now is whether the landlord may résume possession 
and still claim rent for the remainder of the term. Upon this point 
the case of In re Pittsburgh Drug Co. (D. C.) 164 Fed. 482, is relied 
on by the référée, but is, we think, distinguishable without difficulty ; 
for the report there discloses that the landlord had refused to ac- 
cept surrender of the premises or to retake possession in any way 
— and this is a situation difïering essentially from the case before 
us. Whatever other question was then decided need not now be 
considered, and vi'e intimate no opinion thereôn. Upon the only sub- 
ject with which we are obliged to deal, this court has already ex- 
presséd its view. In Wilson v. Pennsylvania Trust Co., 114 Fed. 
743, 52C. C. A. 375, it is said: 

"Assumîng the validity of the stipulation (which was siuiilar to the provi- 
sion uow in question), theso coiisequouces would t'ollow its eui'orcement: In 
the flrst i>lace, under the Pennsylvania act of ISfiO, the landlord would be 
entitled to prioiity of paynient out of the proceeds of sale of the tenant's 
goods upon the deuilsed iiremises to tlie extent of one year's rent. Long- 
streth V. Pennock, l'O \\'all. 575, 22 L. Ed. 451. Secondly, the rent for the 
entire residue of the tenu would be provable as an unpreferred debt, entitled 
only to a pro rata dividend, and the uuexpired portion of the term would 
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becoino au asset of the bankrupt's estate, to be disposed of by the trnsteo iu 
bankrnptey for the benofit of the estate. The latter resuit, however, tbis 
chiimant repudiated altogether. He sou.sht a partial and oiie-sided cnforce- 
meut of the stipulation. Ile attempted to secure a préférence for oue year's 
reut, and at the same time retain his interest as landlord uniuipairod iu the 
residue of the terni. He toolî that position at the start, and held it to the 
end. His proof was only for a single year's rent as a preferred debt, aud 
then at the expiration of the year he took, and has siuce mnintained, exclu- 
sive possession of the leased preniises. The court held — and, we think, rishtly 
— that the claimant eould not split up the term in that way. The contract 
was not divisible. If the claimant desired to avail himself of the stipulation 
as to bankruptcy for the purpose of seeuring a préférence for one year's 
rent, he was bound to conform to the contract as a whole. But this he de- 
clined to do." 

We see no reason to doubt the soundness of this reasoning, and, 
if it be applied to the facts of the présent controversy, it foUows that 
the landlord's claim for the last three months of the term must be 
disallowed. A landlord cannot be allowed rent for the use of prem- 
ises while he himself is in possession. 

We therefore reverse the order of the District Court entered May 
14, 1912, at the costs of the landlord, and direct the claim to be dis- 
allowed. 



STANDARD CHOCOLATE 00. et al. v. ROBERT A. JOHNSTON CO. 

(Circuit Court of Appeals, Sixth Circuit. November 7, 1912.) 

No. 2.274. 

Trade-Mabks and Tbade-Names (§ 95*) — Unfair Compétition — Prelimi- 
nary injunction. 

Where coinplainant had for niany years exclusively used the name 
"Johnston's Chocolatés," until it had acquired a seeondary meaniiig as 
a trade-name for complainant's product. the granting of a preliminary 
injunction restraining défendants, which were corporations, from using 
the name ".Tohnson's Chocolatés" for their product, was withiri the dis- 
crétion of the court. 

[Éd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dig. § m.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376.] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. Hollister, Judge. 

Suit in equity by the Robert A. Johnston Company against the 
Standard Chocolaté Company, the Standard Manufacturiiig & Dis- 
tributing Company, and W. C. Johnson. From an order granting a 
preliminary injunction, défendants appeal. Modified and afïirmed. 

John C. Healy, Howard Ferris, and Malcolm McAvoy, ail of Cin- 
cinnati, Ohio, for appellants. 

William C. Quarles, T. H. Spence, J. V. Quarles, and C, S. Thomp- 
son, ail of Milwaukee, Wis., for appellee. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Appellants complain of a preliminary injunction 
order which enjoins each of them "from in any form or manner what- 
soever making use of the trade name 'Johnston's Chocolatés.' " Ap- 
pellee brought the suit upon the theory that by many years of ex- 
clusive use "Johnston's Chocolatés" had become a trade-name, to 
which appellee was entitled under the secondary meaning theory, and 
that the sale by appellants of "Johnson's Chocolatés" was therefore 
unlawful. 

1. Under the settled rule in this circuit that such an appeal as this 
présents only the question whether the court below was exercising 
reasonable discrétion (City of Grand Rapids v. Warren Bros. Co. [C. 
C. A.] 196 Fed. 892), the preliminary injunction against the two cor- 
porations must stand. Whether, by reason of Johnson's controlling 
ownership in the corporations, they might, under other circumstances, 
be entitled to use his name, if in some manner that would not deceive, 
is a question not presented by this record. 

2. If Johnson ever should wish to engage in the chocolaté business 
personally, he would be entitled to use his own name, under the lim- 
itations indicated by the opinion of this court in Merriam v. Saalfield, 
198 Fed. 369. The injunction order is capable of a construction 
broad enough to prevent this use, although very probably not so in- 
tended. The record does not show that Johnson had engaged in busi- 
ness personally, or had any plan or désire to do so, or that this crit- 
icism upon the form of the order was in any way brought to the at- 
tention of the court below. 

The order should be in this respect modified, but appellant will 
recover one-half of his costs only. In other respects the order is af- 
firmed. 



THEODORE W. FOSTBR & BRO. CD. v. TILDEN-THURBER CO. 
(Circuit Court of Appeals, First Circuit. November 13, 1912.) 

No. 983. 

1. Patents (§ 28*) — Desigks— Patentability. 

Under Rev. St. § 4929, as amended by Act May 9, 1902, c. 783, 32 Stat. 
193 (U. S. Comp. St. Supp. 1911, p. 1457), which authorizeH the granting 
of a patent to "any person who has invented any new, original and orna- 
mental design for an article of manufacture," a patent may be granted 
for a design, although Its ornamental character eonsists merely in a 
new and original shape given to an article of manufacture. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 33; Dec. Dig. 
§ 28.*] 

2. Patents (§ 15*) — Designs — Subjects op Design Patents. 

A clothes brush is a proper subject for a design patent. 
[Édj Note. — For other cases, see Patents, Cent. Dig. § 13 ; Dec. Dig. 
§ 15.*] 

•For other cases see same topic & % numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Patents (§ 328*) — Validity and Infkingembnt — Design fob Clotiies 
Brush. 

ïhe Webster design patent, No. 40,789, for a design for a clothes brush, 
held not antlcipated, valid, and infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island. 

Suit in equity by the Tilden-Thurber Company against the Théo- 
dore W. Poster & Bro. Company. Decree for complainant (195 
Fed. 538), and défendant appeals. AfHrmed. 

Wilmarth H. Thurston and George H. Huddy, Jr., both of Prov- 
idence, R. I. (Mumford, Huddy & Emerson, of Providence, R. I., 
on the brief), for appellant. 

George N. Goddard, of Boston, Mass., for appellee. 

Before COLT, PUTNAM, and DODGE, Circuit Judges. 

DODGE, Circuit Judige. The appellee company, by assignment 
from John Webster, the patentée, owns United States letters patent 
40,789, July 26, 1910. This patent is a design patent, and covers 
"the ornamental design for a clothes brush as shown" in the accom- 
j.anying drawing. The appellant company admits the making and 
selling of a clothes brush of a design so similar that discussion of 
the question of infringement was thought useless by the court below, 
and the defendant's brief in this court contains the following admis- 
sion : 

"While there ae différences In the Unes of defendant's brush, as compared 
with the brush shown in the Webster patent, it is not eontended that the 
différences are such as to avoid infringement, if the patent be valid." 

In the District Court the patent was held valid and infringed. 
195 Fed. 538. The appellant questions hère only the validity of 
the patent. It contends: (1) That the shape or configuration of a 
clothes brush does not constitute the proper subject of a design pat- 
ent; (2) that the patentedi design yvzs anticipated by the prior art; 
(3) that, as compared with the prior art, it discloses no patentable 
invention. 

[1] 1. "Any person who has invented any new, original, and 
ornamental design for an article of manufacture" may obtain a 
patent for such design upon the terms prescribed in Rev. Stats. § 
4929, as amended by Act May 9, 1902, c. 783, 32 Stat. 193 (U. S. 
Comp. St. Supp. 1911, p. 1457). Before the amendment this section 
permitted a design patent to issue for "any new, usef ul and orig- 
inal shape or configuration of any article of manufacture." Ac- 
cording to the appellant's contention, the intent of Congress mani- 
fested by the amendment is that design patents for the mère shape 
or configuration of an article of manufacture should no longer be 
granted. We are not prepared to accept this view. Though the 
amendment has dropped the word "useful," and the express pro- 
vision that a new shape or configuration given to an article of manu- 
facture shall be patentable as a design, we are unable to believe it 

, *For other cases see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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intended by thèse changes that no design for any article of manu- 
facture shall be considered "new, original, and ornamental," within 
the meaning of the section as it now stands, if the ornamental char- 
acter consists merely in a new and original shape or configuration 
given to the article. It is, of course, still true, as was held before 
the amendment, that "design patents refer to appearance, not utility." 
Rowe V. Blodgett (C. C.) 103 Fed. 873, affirmed on appeal 112 Fed. 
62, 50 C. C, A. 120. It is also true now, as before the amendment, 
that among articles of manufacture there are some incapable of be- 
ing the subjects of design patents, for want of reason to suppose 
that their appearance can ever really matter to anybody. Examples 
of this class are, besides horseshoe calks, as to which see Rowe v. 
Blodgett, above cited, and Williams, etc., Co. v. Neverslip, etc., Co. 
(C. C.) 136 Fed. 210, sustained on appeal in Williams, etc., Co. v. 
Kemmerer, 145 Fed. 928, 76 C. C. A. 466, syringes, plates joining 
the ends of machine belts, and thill couplings, as to which articles 
see the décisions cited (C. C.) 136 Fed. 215 ; also ribbon spools for 
typewriting machines (Wagner, etc., Co. v. Webster Co. [C. C] 14-4 
Fed. 405), and insulating phigs (Williams v. Syracuse, etc., Co. 
[C. C] 161 Fed. 571). The shape or configuration of such articles 
can hâve value only in so far as it may make them more useful. But 
if a design for an article of manufacture not belonging to this class 
has the requisite novelty, originality, and ornamental character, we 
think that section 4929, as amended, makes it none the less patentable 
in virtue of those characteristics, though it may also give the manu- 
factured article a shape or configuration which is new, or which has 
greater utility than any previously used. Such a patent, indeed, 
would cover the new shape or configuration only in its ornamental and 
not in its merely useful aspect, nor would it be infringed by an article 
securing the same merely useful resuit through shape or configura- 
tion, unless so nearly the same in appearance as to come within Gor- 
ham Co. v. White, 14 Wall. 511, 20 L. Ed. 731. Of the appeliee's 
brush it is said in the opinion below : 

"ïlie contention tliat it malles an festhelic appeal, as vvell as an appeal ou 
accouiit of its utility, seems to me not uiireasonable." 

[2] On this point we agrée with the learned District Judge. We 
do not think it can be said of clothes brushes, any more than of 
many other similar toilet articles, that no artistic configuration given 
to them, addressed to the eye, can of itself render them more désir- 
able. We are therefore unable to class them among articles incapable 
of being subjects of design patents, or of design patents based on 
shape or configuration. 

[3] 2. To support the claim that the patented design was antici- 
pated by the prior art, the following f acts are relied on : The de- 
sign shows a brush having two rows of bristles only. The two rows 
are set closely together, and the brush thus formed has a width very 
small in proportion to its length, being thus what the appellee calls a 
"thin model" brush. NarifOw brushes, having two, three, or four 
rows of bristles only, and thus of a width small in proportion to 
thçir length, were known and used long before the patent. Such 
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brushes were either intended for use between the spokes of wheels, 
and called spoke brushes, like Defendant's Exhibits A, B, C, those 
of Hawley et al, 1889 (Defendant's Exhibit P), Shaw et al, 1894 (De- 
fendant's Exhibit Q), or those shown in Hampton & Scott's cat- 
alogue (Defendant's Exhibit F), or were intended for use b}' paper 
hangers, like that shown in Sears, Roebuck & Company's catalogue 
(Defendant's Exhibit G), or do not appear to hâve been intended 
for any spécial use, like those of Hoke (United States design patent 
30,728), or Robinson (United States design patent 25,466). As to 
no one of thèse brushes does it appear that it was intended for a 
clothes brush. No one of them can be said to compete in attractive- 
ness of appearance with the appellee's brush, so far as shape and 
configuration are concerned. No one of them is in shape or con- 
figuration enough like the appellee's brush to make it probable that 
one might be mistaken for the other. If any one of them can be 
said to possess, by reason of the thinness of its model, the same 
merely useful features, no anticipation is thereby shown, because 
there can be no anticipation of what is purely ornamental by that 
which is useful only. As to anticipation of the design in its purely 
ornamental aspect, the patent for it appears to hâve been granted 
because the examiners in chief failed to find any préviens "sugges- 
tion of the corrélation of straight and curved lines" appearing in it. 
We are imable, as was the District Court, to find sufficient reason 
for disagreeing with this view. We are therefore unable to hold 
the patent void for lack of novelty. 

3. The record contains évidence tending to show that clothes 
brushes of the patented design hâve been found acceptable in a trade 
where attractiveness of appearance is a matter of importance. The 
^District Court thought this évidence sufficient for the conclusion 
that the design shows a patentable degree of artistic invention, and 
we are of the same opinion. 

It follows that the appellant infringes, not because it has made 
a "thin model" clothes brush, but because in so doing it has copied 
the appellee's ornamental design. 

The decree of the District Court is affirmed, and the appellee re- 
covers its costs of appeal. 



URDI>X}TON V. OFFICE EQUirMKXT CO. 

(Circuit Couve of Appeals, Sixth (Ircuit. Noveniber 7, 1912.) 

No. 2,225. 

Patents (§ ."28*) — IsFRiNT;EMf:NT — Mn ilage IIoi.der. 

Tlie R<Klin};toii patent, Xo. (i2.j,:j17, for a nmcilage holder, clrtim ."î, 
whitli descrilies a liolder havinjr au anmilar paste diainliov and a centra! 
water chaniber, with a cover adai)ted to seal botli chaiuliers. makes such 
sealins device an essential élément, and tlie claini is not infrintîed by a 
liolder iu which the central or water chamber is not sealed with resitect 
to the paste chamber. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Inde.^ea 
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Appeal from the Circuit Court of the United States for the West- 
ern District of Kentucky; Walter Evans, Judge. 

Suit in equity by William H. Redington against the Office Equip- 
ment Company. Decree for défendant, and complainant appeals. Af- 
firmed. 

For opinion below, see 189 Fed. 635. 

Frank T. Brown and Francis A. Hopkins, both of Chicago, 111. 
(Frank T. Brown, of Chicago, 111., of counsel), for appellant. 
W. P. Preble, of New York City, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This is a suit for alleged infringement of claim 
3 of United States patent No. 625,517, May 23, 1899, to appellant, 
for improvements in mucilage holders. The claim reads : 

"In an apparatus of tlie elnss described, the combination of a liolder portion 
provided with an annular paste chainber and a central water ehamlier, a 
cover adapted to seal both chambers provided wltb a vertical chnmber in 
line with the water chamber to hold the handle of a brush and keep the brnsh 
In the water chamber, and rings of suitable material interposed between the 
cover and the walls fonniiig the annular and central chambers to hermetlcal- 
ly seal the same, substautially as described." 

The Circuit Court dismissed the bill, holding the patent void for 
lack of invention. Without passing upon the validity of the patent, 
it is clear that the decree below must be affirmed for lack of infringe- 
ment. An essential élément of the claim in suit is the feature by 
which both the water chamber and the paste chamber are hermeti- 
cally sealed, the one as against the other. This resuit is accomplished 
by "a cover adapted to seal both chambers" in connection with rings 
"interposed between the cover and the walls forming" the paste cham- 
ber and the water chamber, respectively. This feature further ap- 
pears from the spécification and drawings. In defendant's device, the 
water chamber is not and cannot be sealed as against the paste cham- 
ber. This is so, because the top of the wall of the water chamber 
is lower than the top of the paste chamber, and there is no ring or 
device of any kind for closing the water chamber, which thus remains 
unsealed and entirely open, so far as communication with the paste 
chamber is concerned. It is thus immaterial that the third claim of 
the patent in suit omits the word "independently," used in the first 
and second claims to characterize the method of sealing the two cham- 
bers. It is the fact of the nonsealing of the water chamber in de- 
fendant's device which is significant. 

There is no room hère for the application of the doctrine of équiv- 
alents. No reasonable construction will permit us to reject the seal- 
ing of the water chamber^ as an immaterial élément of the combina- 
tion to which the claim relates. It is thus not important that the seal- 
ing of the water chamber may not add to the efficiency of the device, 
nor that in complainant's commercial structure the water chamber is 
left unsealed and open. 
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COLMAN et al. v. BYRD MFG. CO. et al. 

CDlstrlct Court, E. D. North Carollna. October 1, 1912.) 

No. 325. 

1. Patents (§ 112*) — Validity — Pbesumption. 

ïhe grant of a patent is prima facie évidence that the patentée Is the 
flrst inventor of the device descrlbed therein and of its novelty. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
Dig. §■ 112.*] 

2. Patents (§ 72*) — Anticipation — Oombination. 

A patent for a comblnation is not antlcipated because ail of the élé- 
ments may hâve been in previous use, unless In substantially the same 
comblnation. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dig. §§ 86-91; Dec. 
Dig. § T2.*] 

3. Patents (§ 328*) — Validiit and Invention — Knotting Machine. 

The Colman patents, No. 672,636 and No. 755,110, for a knotting ma- 
chine designed for tylng knots In thread as it is run off the bobbln onto 
the spool In cotton mills, were not antlcipated, and disclose an Invention 
of a primary character and great utlllty ; also held Infrlnged. 

In Equity. Suit by Howard D. Colman, Luther L. Miller, and 
Harry A. Severson, partners trading as the Barber-Colman Com- 
pany, against the Byrd Manufacturing Company, the Harris Ma- 
chinery Company, Britton E. Byrd, and John H. Harris. On final 
hearing. Decree for complainants. 

Luther L. Miller and Lincoln B. Smith, both of Chicago, 111., 
Aycock & Winston, of Raleigh, N. C, and Melville Church, of 
Washington, D. C, for plaintiffs. 

Guthrie & Guthrie and James S. Manning, ail of Durham, N. 
C, and Chas. E. Brock, of Washington, D. C., for défendants. 

CONNOR, District Judge. This is a suit in equity, wherein 
complainants allège : That Howard D. Colman, a citizen and rési- 
dent of the State of Illinois, being the true, original, first, and sole 
inventor of certain new and useful improvements in knotting im- 
plements, not known or used by others, applied for and, in accord- 
ance with the provisions of the statutes in regard thereto and the 
rules of the Patent Office of the United States, obtained on the 
23d day of April, 1901, letters patent of the United States, No. 
672,636 for the said invention for the term of 17 years. That on 
Eebruary 28, 1902, the said Howard D. Colman obtained from said 
Patent Office letters patent No. 755,110 for certain improvements 
in said original invention, ail of which is shown by exhibits at- 
tached to the bill herein. That said patents were, prior to filing 
this bill, duly assigned to the cornplainants, résidents and citizens 
of the State of Illinois. That the several patents and claims grant- 
ed in and by said letters patent Nos. 672,636 and 755,110 pertain to 
the same subject-matter and are adapted to be used conjointly, etc.. 

Complainants allège : That the said knotting machine, covered 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by said patents, is of great importance in tlie textile industry, for 
the purpose of tying knots as the thread is run ofif the bobbin onto 
the spool. That for many years, in the textile industry, the de- 
mand for such a machine or implement has been recognized, and 
that many efforts hâve been made to supply such want, ail of which 
hâve been unsuccessful, until the invention of the "Barber knot- 
ter," by which name the said invention is known. That said in- 
vention is looked upon with great fàvor, both by the owners and 
managers of mills and by the operatives who use such implements. 
That the use of said implements not only materially increases the 
capacity of the spooling department of the cotton mills, but im- 
proves the quality of the knots tied, by forming said knots smaller 
and firmer, and with the ends more uniformly sliort than those 
tied by hand. That by reason of this improved quality in tha 
knots, and owing to the further fact that the implement ties the 
knot without untwisting the thread, and thereby weakening it, as 
hand tying does, the machine-tied knots pass through the loom 
with less breakage and fewer interruptions than the hand-tied 
knots, whereby the capacity of each loom is considerably increased 
and the quality of the fabric is much improved. That the said 
Barber knotter is used most largely in mills for the manufacture of 
cotton cloth. That upwards of 20,000 of said knotters hâve been 
sold by complainants for use in the United States. That no other 
knotter, except that manufactured by défendants, is in use, so far 
as complainants are advised, in this country. That the said in- 
vention of said Howard D. Cohnan was a pioneer invention, and 
said letters patent are basic patents and of great value, and that 
the public generally hâve recognized and acquiesced in the rights 
of complainants as secured to them by said letters patent. That 
the several improvements patented and claimed in and by the said 
letters patent 672,636 and 755,110, and by the several claims there- 
of, pertain to the same subject-matter, and are adapted to be used 
conjointly, and are capable of being embodied and used together 
in a single knot-tying implement, and are so embodied and used 
by complainants and by défendants. That, subséquent to the is- 
sue of said letters patent, each and every knot-tying implement' 
embodying the said inventions of the said Colman patent, as afore- 
said, was and has been marked with the words and figures foUow- 
ing, to wit: "Pat. Apr. 23, 1901," and "March 22, 1904." That 
said mark is impressed in the métal of a part of each implement in 
a conspicuous place thereon and is clearly legible. That complain- 
ants, by reason of the several assignments of said patents, recited 
in the bill, are now the sole and exclusive owners of said letters 
patent, and the inventions and improvements described therein, 
and of ail the rights and privilèges granted and secured thereby, 
and hâve invested and expended large sums of money and hâve 
exerted great labor in and about said inventions, for the. purpose 
of reducing said inventions to their simplest form, in making the 
said knot-tying implement, embodying said inventions, mechani- 
cally accurate and durable, in making the several parts thereof in- 
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terchangeable, etc., in erecting buildings with a power plant and 
machinery for the manufacture of said implement, in niaking dies, 
forms, and spécial machinery used in the manufacture of said im- 
plement, and in advertising same, etc. That on or about October 
9, 1907, written notice of the rights of complainants' corporate 
predecessor, under said letters patent, was given to défendant Brit- 
ton E. Byrd, and on the 16th day of October, 1907, the attorney 
for complainants went to Durham, N. C, and then and there orally 
gave to said Byrd further and more spécifie notice as to the in- 
fringement of complainants' said letters patent 672,636, by the man- 
ufacture of the knot-tying implement then made and proposed to 
be manufactured by said Byrd. That said défendant Britton E. 
Byrd organized the corporation Byrd Manufacturing Company, 
one of défendants herein, for the manufacture and sale of said knot- 
tying implement. That said Britton E. Byrd is gênerai manager 
and is in active control of the business and affairs of said Byrd 
Manufacturing Company. That on January 4, 1908, complainants' 
corporate predecessor filed in the United States Circuit Court for 
the Eastern District of North Carolina a bill in equity against said 
Britton E. Byrd for the infringement of letters patent No. 672,636. 
That thereupon said manufacturing company ceased the manufac- 
ture of the said infringement knot-tying implement, and, until 
qviite recently, has remained quiescent as to said infringement. 
That by reason thereof complainants' corporate predecessor dis- 
missed its bill without préjudice. That during the présent year, 
to wit, 1910, said Britton E. Byrd conspired with défendant John 
H. Harris, to the préjudice of complainants, to infringe their said 
letters patent Nos. 672,636 and 755,110, and pursuant thereto organ- 
ized the défendant corporation Harris Machinery Company, during 
the month of March, 1910, pursuant to the laws of North Caro- 
lina. That said Britton E. Byrd, acting for said Byrd Manufac- 
turing Company, and John H. Harris, acting for said tiarris Ma- 
chinery Company, hâve entered into an agreement or arrangement 
for the joint infringement of complainants' said letters patent, and 
pursuant thereto hâve jointly manufactured and sold said knot-ty- 
ing implement in infringement of said letters patent. 

Complainants further allège that défendants were continuing the 
manufacture and sale of "certain knot-tying implements, exhibits 
whereof are attaclied to the bill, to their great damage and in- 
jury. They pray for discovery and other appropriate relief," etc. 

Défendants, answering the bill, deny that Colman was the true, 
original, and sole inventor of the knot-tying implement set forth 
and described in the said patents, and that the said knot-tying im- 
plement was not known or used by others in this country before 
the said alleged invention was patented. They admit that the pat- 
ents issued as alleged, but allège that the provisions of the law 
were not complied with, and deny that any lawful grant, right, or 
privilèges accrued by reason of said letters patent. The défend- 
ants deny the other material averments of the bill. They admit 
that they hâve regularly established places of business in the East- 
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ern district of North Carolina, etc., but deny that they hâve com- 
mitted any acts of infringement, etc. They deny that they hâve, 
at any time, made use of or sold any knot-tying déviées containing 
and embodying the alleged inventions described and contained in 
said letters patent, or that they hâve infringed on the alleged rights 
of complainants, or hâve threatened to do so. Défendants allège 
that ail of the knot-tying devices made or sold by them, or either of 
them, of the character complained of in the bill of complaint, were 
constructed in accordance with letters patent numbered 870,527, 
934,388, 934,389, and 937,693, granted to Britton E. Byrd, November 
5, 1907, September 14, 1909, and October 19, 1909, respectively, 
and are not in contravention of any rights of the complainants. 
Défendants further aver that the letters patent 672,636 and 755,110 
are invalid and of no efïect in law, because of the alleged inven- 
tions and improvements described and claimed therein, and every 
material and substantial part thereof was patented prior to the 
supposed invention or discovery thereof by said Howard D. Col- 
man (the answer sets out a list of patents, giving numbers, date of 
issue, and persons to whom issued), and in various other letters 
patent, the numbers and dates whereof défendants hâve not yet 
ascertained and cannot specify, etc. Défendants further allège that 
the said letters patent Nos. 672,636 and 755,110 are void and of no 
effect and force, for the reason that the claims forming a part of 
the said letters patent do not recite, cover, or embrace patentable 
combinations, within the meaning of the law, but are, and each 
is, an aggregation of parts, not constituting a patentable combina- 
tion, and not co-operating in the production of any unitary resuit, 
and that the said letters patent are void, for that they do not de- 
scribe and claim any new and original device or combination of 
parts involving invention within the meaning of the statute, but 
describe and claim simply unsubstantial changes and obvions mod- 
ifications of old and well-known devices for that purpose,- such 
changes and modifications involving nothing more than mère me- 
chanical skill, not constituting patentable subject-matter. 

Answering certain interrogatories submitted by complainants, 
défendants say: 

(1) That the Byrd Manufacturing Company manufactured the 
knot-tying implement attached to the bill as "Exhibit C," and 
stamped "Byrd Mfg. Co., Durham, N. C. No. 422." 

(2) That said implement was delivered by said manufacturing 
Company to the Harris Machinery Company to be sold. 

(3) That the Harris Machinery Company is an agent in and for 
certain Southern states named, for the sale of the Byrd knotter. 

(4) That the Byrd Manufacturing Company attached the label "Ex- 
hibit D" to a box containing the Byrd knotter. (For form of label, 
see Complainants' Record, page 10.) 

(5) That the Harris Machinery Company sold the Byrd knotter. 

(6) That Britton E. Byrd organized the Byrd Manufacturing Com- 
pany for the manufacture and sale of a knot-tying implement. 

(7) That said Byrd Manufacturing Company, prior to January 8, 
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1908, nianufactured and sold in the Eastem district of North Carolina 
a knot-tying device generally similar to that represented by "Ex- 
hibit C." 

(8) That said company did not cease to manufacture said knot-ty- 
ing device after the Barber-Colman Company filed its bill in equity in 
this court. 

(9) That it was not the purpose, or one of the purposes, of the 
Harris Machinery Company to join with the Byrd Manufacturing 
Company in the manufacture, or sale, or the manufacture and sale of 
the Byrd knotter, as represented by "Exhibit C," or a knot-tying de- 
vice generally similar to that device, nor was it the purpose of said 
company to divide liability for the infringements of said patent or any 
other patents. That the Byrd Manufacturing Company is not pe- 
cuniarily interested in the business or in the profits resulting in the 
business of manufacturing the Byrd knotter, nor is the Byrd Man- 
ufacturing Company pecuniarily interested in the sales made by the 
Harris Machinery Company of the Byrd knotter. 

They deny that the two corporations were, at any time within six 
years, jointly interested in the manufacture and sale of the Byrd 
knotter, or that there is in existence any agreement between the said 
corporations to that efifect, or to join in the défense of any suits brought 
for infringement, etc. 

Certain stipulations were made, and are set out in complainants' 
record, relating to and waiving the formai proof of certain documents, 
etc. (Complainants' Record, 22, 23.) Before beginning the examina- 
tion of complainants' expert, Arthur S. Browne, Mr. Miller, for com- 
plainants, stated that : 

"For the purpose of shortening the record and relieving the court from 
considerlng so many claims (tlie whole number set out in the letters patent 
being in excess of 100), the charge of infringement in the présent suit would 
be conflued to claims 17, 40, 48, 66, and 78 of the first Colman patent. No. 
672.636, April 23, 1901, and to claims 2, 9, and 18 of the second Colman pat- 
ent. No. 755,110, March 22, 1904." (Complainants' Record, p. 25.) 

The testimony taken before the spécial examiner was, in this re- 
spect, confined to thèse claims. 

The questions raised upon the bill, answer, replication, and the 
answer to the interrogatories, and argued by counsel, are : 

(1) Whether the patents, under which complainants rely, are valid. 
Was the device or implement, known and described in the bill as the 
"Barber-Colman knotter," a new, original invention, or a mère com- 
bination of éléments already known and in common use? Had it been 
anticipated ? 

(2) Does the Byrd knotter, manufactured and sold by défendants, 
infringe the complainants' patents, if found to be valid? 

Exhibits of both implements, together with other devices, were, on 
the question of anticipation, introduced and used in the argument. 

[1] The Barber knotter having passed through the examination of 
the Patent Office, and letters patent having issued, the presumption 
obtains that the implement, device, or combination was patentable, and 
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the burden of proof rests upon the défendant to show that siich lettcrs 
patent are invalid. This principle seems to be well settled. 

"Wlieu want of uovelty is set up as a défense to a suit for liifiingeuient. of 
a patent, the burdeu of proof is upon the défendant, and lie niust es'ai:- 
]isb the défense beyond a reasoiiable doubt. The yi'ant of letters patent i'o 
prima facie évidence that the patentée is the first iiiveiitor of the deviee de- 
scribed in the letters patent and of its novelty." Cantrell v. Wallick, 117 
U. S. 080, 6 Kup. et. 970, 29 L, Ed. 1017 ; San Francisco Comice Co. v, lîeyrle 
(C. C) 105 Fed. 51G. 

\^'hile it may be that a portion, perhaps several, of the éléments 
which are found in the Barber knotter are found in other and former 
iniplements, or inventions, the évidence shows that no orie in the field 
of invention of an implement for tying knots for the pecuHar pnrpose 
and nse for which this knotter is valuable had, prier to Cohnan's in- 
vention, either invented, or by combination produced, an implement 
which insured the desired resuit. No one had anticipated and applied 
to practical use the mental conception found in Colman's implement, 
and this is held to be the test of patentability. 

[2] In Lowrie v. Meldrum Co. (C. C.) 124 Fed. 761, it is said: 

"An arrangement of parts in combination, so as to produee a new and 
useful resuit, shows invention, although snch parts separately were vvel! 
known and in connnon use, wheu such c-ombination for tlie purpose Intouded 
was not obvious to persons of ordiuary niechanical skill." 

Judge Wheeler, in Weston El. Instrument Co. v. Jewell (C. C.) 128 
Fed. 939, says of a défense of anticipation; 

"Ilis [complainaut's] invention would not be anticipated by the use of any 
or ail of thèse principles in some otlier mode or modes, but only by usinj; 
them in his mode. Xeitber will the use of each and every part of any or 
ail of his de\'ices in sonie oue or more descri|)tions or structures liefore 
amount to such anticipation as to defeat tlie patent, unless substantially his 
arrangement is found in some one of them. operating in the sanie way to 
produce substantially the snnie results." Kck v. Kutz (C. C.) i;î2 Fed. 758; 
Ilolrtis V. Reach, 180 IT. S. ;îS:5, 21 Sup. Ct. 409, -15 L. FA. 586. 

In Letson v. Alaska Fackers' Ass'n, 130 Fed. 129, 64 C. C. A. 463 
{C. C. A. 9th Circuit), Gilbert, Circuit Judge, disctissing the question 
of patentability, says of the invention in controversy: 

"Ile broiight to success what prior inveutors had essayed, and but ver.y 
imperfeetly accomiilislied. In so doing he adapted some devices that had been 
used before. combined them willi others that had m)t been used, and added 
the necessary éléments to make a practical and successfnl machine. Ilis 
coml)ination and invention was, \ve think, more thau a mère improvemeut 
or perfection of what preceded it. It was of such novelty and importance 
as to constitute a distinct step in the progress of the art. and it went into 
immédiate and extenslve use." Gratf, Washbourne & Dunu v. Webster 
(C. C. A.) 105 Fed. 522. 

[3] An examination of the various implements, either used as ex- 
hibits or referred to in the briefs, fails to show that any of them, 
upon the principle laid down by the courts in numerous cases, antici- 
pated the invention of Colman. The testimony of Mr. Draper, who 
was not only, so far as the record shows, a disinterested, but a very 
intelligent and well-informed, witness, is important. He says that 
the Draper Company, for many years, including its predecessors, hâve 
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been engaged in the introduction of improvements in cotton niachinery. 
He gives a history of a number of devices or inventions made for 
tying knots in the spooling process in the textile industry, he thinks 
as many as 20, ail of which proved unsatisfactory. He says that he 
first saw the Barber-Colman knotter some six or seven years ago. It 
was placed on the Draper Company catalogue, with the statement that 
the Company had been endeavoring to introduce various knotting de- 
vices, which had been found more or less efficient, but had withdrawn 
f rom the field for the présent, because an outside firm was introducing 
a more satisf actory device ; that they were so glad to recognize any 
improvement that assists the opération of weaving that they viewed 
their own immédiate defeat undisturbed. The witness gives, in détail, 
bis reasons for thinking the Barber knotter superior to ail others ; 
that the différence in mounting or supporting the Barber knotter is in 
practice fundamental ; that it vi'ent into use more rapidly than any 
other improvement in cotton niachinery, of which he had any recol- 
lection. "Its réception by the trade was surprisingly unanimous." 
The Barber knotter was recognized by magazines and other publica- 
tions as a new invention, producing new results of value in the textile 
industry. Many thousands were sold to cotton mills, covering 95 per 
cent, of the Northern and 85 per cent, of the Southern mills. This is 
recognized by the Suprême Court in Hobbs v. Beach, 180 U. S. 393, 
21 Sup. Ct. 409, 45 L. Ed. 586, as a proper matter for considération. 
It is said in Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 U. 
Ed. 275: 

"Where the question of novelty is in doubt, the tact that the device ha.s 
goiie into gênerai lise and displaced otlier devices employed for a similar 
purpose is sufiicient to turn the scale in favor of invention." 

"When the question of uovelt,y Is fairly open for considération under the 
law, the fact that a patented device or couxbination has disphiced others 
which had prevlonsly l^een used to perforni its funetion and has gone into 
gênerai use is preguant évidence that it involves Invention." Klnloeh ïel. 
Co, v. Western Electric Co., 113 Fed. 650, 51 C. C'A. r>ti9. 

I think, in view of the entire évidence, the défendants hâve failed 
to overcome the presumption to which complainants are entitled by 
the issue of the patents, and to establish their contention that com- 
plainants' patents are invalid. The inventor of the Barber-Colman 
knotter, in the language of the courts, has by a new combination and 
arrangement of known éléments produced a new and bénéficiai resuit 
never attained before. Webster Looming Co. v. Higgins, 105 U. S. 
580, 26 L. Ed. 1177. 

Upon the question of infringement in respect to the claims specified 
and relied upon by complainants, the évidence of the experts on each 
side is very full ; each giving reasons sustaining bis opinion. A care- 
ful examination of the évidence and the two devices or implements 
brings my mind to the conclusion that défendants' knotter, in several 
respects, infringes the complainants' patent. It is not practicable to 
enter into a discussion of the testimony. To a very large extent, it 
consists in the opinion of the experts, the value of which is largely 
dépendent upon the reasons given as the basis of such opinions and 
an examination of the implements in évidence. 
200 F.— 5 
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A decree may be drawn enjoining the corporate défendants, and 
each of them, together with the officers, managers, and agents, from 
further infringing patent No. 672,636 and patent No. 755,110, in re- 
spect to the daims in controversy. The decree may also direct a référ- 
ence to a spécial master to take and state an account of the damages 
sustained by complainants by reason of such infringement. The ques- 
tion of Personal liabiHty of the individual défendants will be reserved 
until the coming in of the report. The costs will abide the final de- 
cree. 



DE LONG HOOK & ETE CO. v. AMERICAN PIN CO. 
(District Court, S. D. New York. October 17, 1912.) 

1. Tbade-Marks and Trade-Names (§ 11*) — Names of Patented Articles — 

Effeot of Expiration of Patent. 

Complainant and its predecessors in business made and sold hooks and 
eyes under the name "Tlie De Long Hook and Eye" ; the hook alone 
being covered by a patent granted to De Long, and the name as so used 
being applied to such hooks when sold in connection with eyes of vari- 
ous styles. Held, under the évidence, that the name had become known 
to the public as a generic name, descriptive of the patented article, and 
not as Indlcatilig the source of manufacture, and that, on the expiration 
of the patent, other manufacturers of such hooks were free to use the 
name "De Long Hook" as descriptive of their product. 

[Ed. Note. — For other cases, see ïrade-Marks and Trade-Names, Cent. 
Dlg. § 15 ; Dec. Dig. § 11.*] 

2. Teade-Marks and ïrade-Names (§ 73*) — TJnpaib Compétition. 

Where the owner of a patent has made and sold the patented article 
during the term of the patent, under a descriptive name by which it has 
become known to the public, and contiiiues after the expiration of the 
patent, another manufacturer, although having the right to use the name 
in connection with the same article made by him, in order to avoid the 
charge of unfair compétition, must so differentiate his product in its 
markings or dress that purchasers using ordinary care will not mistake 
it for the product of the original maker. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. § 73.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 1(35, and Lare v. Harper Bros., 30 C. C. A. 
376.] 

In Equity. Suit by the De Long Hook & Eye Company against 
the American Pin Company. On final hearing. Decree for complain- 
ant. 

Rushmore, Bisbee & Stern, of New York City (Charles E. Rush- 
more, of New York City, of counsel), for complainant. 

Edmund Wetmore and Oscar W. Jeffery, both of New York City, 
for défendant. 

MAYER, District Judge. In October, 1889, letters patent of the 
United States, No. 411,857, were issued to Charles F. and Frank E. 
De Long, for an invention involving an improvement in hooks or 
fastenings for garments. In the same month the brothers De Long 

'For other cases see same topio & § numeek In Dec. & Am. Dlgs. 1907 to date, & Fep'r Indexes 
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enteredi into a copartner«hip with a Mr. Richardson, under the name 
of Penn Button Works, for the purpose of manufacturing and sell- 
ing hooks and eyes under the above referred to letters patent, and 
thèse letters patent were duly assigned to the copartnership, which be- 
came the owners thereof. In May, 1891, the firm name of the copart- 
nership was changed to that of Richardson & De Long Bros. 

Immediately after the organization of the firm in 1889, they com- 
menced to prépare for the manufacture of hooks and eyes, and about 
March, 1890, they commenced the manufacture and sale thereof. In 
May, 1900, a corporation, under the name of the De Long Hook & 
Eye Company, was organized under the laws of West Virginia to 
take over the business of Richardson & De Long Bros., who assigned 
and transferred to said corporation the letters patent above referred 
to, together with ail trade-marks and other property rights belonging 
to said firm, and saidi corporation succeeded to ail the interests and 
rights of Richardson & De Long Bros, in respect thereof. 

The firm of Richardson & De Long Bros, continued to manufacture 
said hooks and eyes from March, 1890, until the organization of the 
De Long Hook & Eye Company, and the latter company continued 
the manufacture and sale thereof until May, 1907, when the West 
Virginia corporation transferred and assigned to the complainant (a 
corporation organized) under the laws of Pennsylvania) ail of its in- 
terest in ail of its letters patent, together with ail trade-marks and 
other property rights belonging to the West Virginia corporation. 
Since then the complainant has been the owner of and has succeeded 
to ail the rights and interest of Richardson & De Long Bros, and of 
the West Virginia corporation, and has continued the manufacture 
of hooks and eyes until the présent time, and is still manufacturing 
and selling the same. 

The invention of De Long was simple, but ingénions, and proved 
a great commercial success. This success was attained, probably, 
through a combination of the merit of the article with able and ener- 
getic business methods. Through the period of the 17 years while 
the patent was alive, the De Long hook and eye had become very 
generally known, and with its clever and interesting advertising 
legends and catchwords had become familiar, not alone to the whole- 
sale tradle, but as well to the retail trade, which consisted almost en- 
tirely of the women purchasers of articles of this kind. The de- 
fendant insists that it has the right to use the name "De Long Hook," 
and that the manner in which it places its goods before the public is 
fair ; while the complainant urges that it still possesses the sole right 
to the use of the désignation the "De Long Hook," and that the 
methods of the défendant constitute unfair compétition. 

[1] 1. Upon the facts in this record, I am satisfied that the "De 
Long Hook" had become known to the public as descriptive of the 
patented article, and not as indicating the source of manufacture, or, 
in other words, that the name or phrase had become generic, and that, 
when the complainant lost its monopoly by expiration of letters pat- 
ent, it also lost the use of this generic name, under the doctrine an- 
nounced in Singer v. June, 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. 
Ed. 118. 
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Complainant, however, insists that there are some distinctions be- 
tween this and the Singer Case. Since the year 1890, the words 
"De Long Hook and Eye" hâve been used by complainant's predeces- 
sor and by complainant, as applied to their hooks and eyes generally 
and to their other products ; but that fact does not differentiate this 
case from the Singer Case. The doctrine of the Singer Case could 
be readily avoided, if it vvere held that, because the distinctive or 
generic name applied to the patented article was used on other goods, 
therefore that the original patentée could retain the use of that generic 
name for the patented article, after bis letters patent had expired. 

No matter in what other connection the owner may hâve used the 
name, it must be remembered that one of the advantages of his patent 
monopoly bas been to hâve his article known to the public by a name 
which in the public mind can only mean one thing as applied to that 
patented article, to wit, that it is the article. When. during the life 
of the patent, the public bought a Singer sevving machine, it bought 
a machine of a particular character, and associated solely in the pub- 
lic mind with the machines made under the Singer patents. I am con- 
fident that the resuit in Singer v. June would not hâve been dififerent, 
if the Singer Sewing Machine Company had sold thread or other ar- 
ticles in connection with the use of the machine or independent thereof. 

A more difficult question is presented by the contention of com- 
plainant that the défendant cannot use the words "De Long Hook," 
in view of the fact that those words hâve always been used in con- 
junction with the words "and Eve" so as to constitute the phrase "De 
Long Hook and Eye." I hâve not been able to find any case in which 
this précise question bas arisen, because in the Singer and other 
cases, similar in principle, the generic name involved was the full 
name, and not part of the name. "Rahtjens" paints, LIolzapfels v. 
Rahtjens, 183 U. S. 1, 22 Sup. Ct. 6, 46 L. Ed. 49; "Fairbanks" 
scales, Fairbanks v. Jacobus, 14 Blatchf. 337, Fecl. Cas. No. 4,608; 
"Tucker" spring beds, Tucker v. Boyington, Fed. Cas. No. 14,229; 
"Wheeler & Wilson" sewing machines, Wheeler Co. v. Shakes])eare, 
39 L- J. Ch. 36; "Mason" fruit jars, In re Consolidated Fruit Tar 
Co., 14 O. G. 269. 

It is undisputed that the "eyes" are in some instances unpatented 
articles, and in other instances articles upon which patents hâve not 
yet expired ; and the question is, where the original name is con- 
junctive, may the défendant, or, in other words, the public, take 
part of that name, upon the theory that such part bas been dedicated 
to the public use? 

The answer to this question must be found to some extent in the 
liistory of the use of the invention, and to some extent in the practical 
or commercial purpose of the article. The eye used upon a woman"s 
garment bas long been known to commerce, and the problem which 
De Long sought to solve, and ultimately did solve, was to invent a 
hook by which this eye could be caught in such a manner as to be 
efficient and as to prevent the tearing or abrasion of a garment. 

Prior to October, 1889, there were but two hooks in commercial 
use — one the Swan bill, and the other the Nichols; but, with a single 
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exception, there was no hook in commercial use having a résilient 
spring tongue. That exception was a certain hook patent called tlie 
"Eagle Hook." That embodied a résilient spring tongue, which lacked, 
however, the features of the complainant's hook, and was withdrawn 
from the market as a commercial failure. What, then, this particular 
trade was waiting for. and what De Long succeeded in inventing, was 
a successful hook. 

In the patent spécification (C. R., Plaintiff's Exhibit 1, lines 10-17) 
the applicant said : 

"My Invention consists of a hook or fasteuing for a ganneiit, composed of 
front and rear portions, or the hook proper and the shank, fornied of sub- 
stantlally parallel sides or bars, and a tongue having Its free end torming a 
loop eoincldent with the bend of the hoolc ; said tongue and loop being inter- 
mediate of said side bars." 

And his claim was confined to a hook, as follows: 

"A hook comprised of a hook proper and a shank, formed of substantially 
paralJe! bars, and a tongue having its free end forming a loop eoincldent wirh 
the bend of the hook. said tongue and loop being Intermediate of said siiie 
bars, substantially as deseribed." 

Mr. Richardson, of complainant company, when asked: "X. Q. 
185. When you called your patented product the De Long Hook and 
jjyg^ * * * j(- referred only to the hook?" — answered: "Yes ; it 
referred only to the hook." (C. R. fol. 18L) Other références to the 
testimony will demonstrate that the prédominant purpose of the 
phrase "De Long Hook and Eye" was to designate the hook made 
in accordance with the De Long patent, and it seems to me so con- 
clusive on the facts in this case that the public has been educated to 
understand the De Long Hook as applying to the patented article 
under considération that again it may be said the doctrine of the 
Singer Case is applicable. 

Suppose, for instance, the Singer Manufacturing Company had 
sokl its machines under the name "Singer Machine and Thread" ; 
would the décision of the Suprême Court hâve been any différent? 
Or again, to illustrate : Suppose the Rahtjens paint had been sold in 
connection with brushes under the désignation "Rahtjens Paint and 
Brushes"; would that hâve made any différence in that case? I 
think not, because it seems to m2 that the test is whether the addi- 
tional name, as in this case, "and Eye," refers to a separate article 
and whether, to repeat, the name "De Long Hook" has become a ge- 
neric name in association with the patented article. 

I conclude, therefore, on this branch, that the défendant has the 
right to the use of the name the "De Long Hook." 

[2] 2. But, even though the patented article and the distinctive or 
generic name hâve become public property, the original owners are 
entitled to fair compétition. The courts hâve assisted in the develop- 
ment of fairer commercial dealing, and définitions of unfair compéti- 
tion are to be found in so many cases that the theory and principles 
involved are well understood. The difficulty lies in the application 
of those principles to a particular case. As said by Judge Gray in 
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Ivudlow Valve Mfg. Co. v. Pittsburgh Mfg. Co., 166 Fed. at page 29, 
92 C. C. A. at page 63 : 

"The Power of courts of equlty to restraln unfalr compétition Is a very 
beneficent one, and is founded upon a basis of sound business morallty. 
The opinion of the Suprême Court of the United States, in the Singer Case, 
while recognizing the right to the use of the word 'Singer,' as a generic de- 
scription of the article, makes emphatic récognition of the duty of the court 
to require the name to be used in connection with sueh proper statements 
tn advertisements, etc., as to guard agalnst any possibility of deceivlng the 
public as to the source of manufacture. No arbitrary rules hâve ever been, 
nor ever can be, laid down by which courts of equity wIU furnlsh this pro- 
tection. To establish sueh rules would, like définitions in the lavr, furnish 
the means by vrhich fraud could successfully accomplish its ends. Courts 
of equity may require sueh form of words to be used in connection wlth the 
appropriated name as vi^Ul completely protect the rightful owner of that name 
from injury and the public from imposition, and a défendant so using the 
name has no just rlght to complain of any form of words in connection wlth 
the name, the only purpose and effect of which is to prevent appropriation 
by him of the fruits of another's business enterprise and skill." 

Just what constitutes unfair compétition dépends on the manner 
and method in which the article is placed before the public, in con- 
nection with the character of the article, the circumstances under 
which it is purchased, and the class of usual purchasers. A railroad, 
buying a locomotive engine, would presumably give a fair degree of 
délibération to the transaction, and it would not be easy to deceive 
the purchaser; but the case is quite différent where the article is 
small, purchased without much attention, and under circumstances 
unlikely to place the purchaser on his guard. 

The articles hère under considération are purchased in a large way 
by dressmakers and dealers; but the great purchasing public, as the 
évidence demonstrates, consists of women, who make thèse purchase.s 
usually from the notion counters of stores. If the gênerai appear- 
ance and make-up of two articles of this character are similar, the 
purchaser rarely discriminâtes. 

it is true that no one can pre-empt simple and obvions designs 
but the constant use of a particular style of lettering, the location oi 
the name of the article or maker at a particular place on the article, 
the arrangement of the constituent parts of the article in a particular 
way, ail combine to create an impression upon what may be called the 
public eye. Although each one of thèse éléments may be simple and 
open to anybody, the tout ensemble may hâve become so familiar as 
to be a valuable means of identifying goods and holding the market 
for them. 

It is sometimes difficult to draw the line between the keen and the 
unwary purchaser; but, in trying to détermine how an article is 
placed before the public, it is important (if possible) to see with the 
eye of the ordinary purchaser of the article in question. Colloquially 
stated, it seems to me that, when a woman goes to a store and picks 
up a card of De Long hooks, there should be something to suggest 
the inquiry: 

"Is this the De Long hook? It does not look llke the card I bave been 
used to buying." 
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Thereupon the saleswoman can put forth her arguments, and say 
that it is the De Long hook, made by a différent factory or company, 
but just as good as, or better than, the original, and so forth, and so 
on. That is fair compétition, and, if the defendant's De Long hook 
is bought, then défendant is entitled to the fruits of such compétition. 

But, if the ordinary purchaser of articles of this kind may readily 
be deceived, then the compétition is unfair, and under such circum- 
stances great injury might be done to complainant, and in course of 
time inferior material might be used in manufacture, and the good 
réputation of the merchandise impaired. There is no suggestion hère 
of inferiority of the merchandise of the défendant, but such a situa- 
tion niight at any time arise. 

Of course, when the defendant's card (Complainant' s Exhibit No. 
4) is placed side by side with the complainant's various cards, and 
the eye is fixed upon thèse two cards, in comparison or contrast, there 
is no déception; but the goods are not sold in that way, and it seems 
to be agreed that the purchaser at retail of thèse cards buys hurriedly, 
and looks at the top line, as the place to which he or she has been ac- 
customed to see the désignation "De Long Hook". In two partîcu- 
lars it seems to me the card of the défendant should be corrected — 
one, in the character of the type, "The De Long Hook" ; and the oth- 
er, in the location of that phrase upon the card. 

It is true that complainant's card has introduced a shading of the 
letters which is absent from defendant's card; but I hâve experi- 
mented a good deal, and I am confident that the shading is not so 
distinguishing in character as to relieve the gênerai resemblance in 
the type used on both cards. It is easy, it seems to me, for défend- 
ant to use some other kind of type, which shall not be of the same 
character as the type used on complainant's card, in so far as the 
words "The De Long Hook" are concerned. I am also satisfied that 
while many cards of ail kinds of hooks hâve the name of the hook 
on the top line, and many do not, so that the location of the name 
of itself is not the sole right of any manufacturer, yet that the public 
has been so used to seeing this name upon the top line of the card 
that it is not fair for the défendant to hâve the name upon that line. 
I find no other respect in which the défendant has violated the rules 
of fair compétition. The défendant is entitled to a card of the shape 
of that in évidence, and I think it is also entitled to card "eyes" on 
the same card with the hooks. I find nothing objectionable in the 
boxes or cartons. 

I shall be glad if a decree can be agreed on between the parties, 
which shall regulate the form and appearance of the cards as indi- 
cated in this opinion. If not, a decree will be entered in accordance 
herewith, substantially on the principle of the decree in the Ludlow 
Valve Case. 
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PAGE MACH. CO. v. DOW, JONES & CO. 

(District Court, S, D. New ïork. February, 1912.) 

No. 9,275. 

Patents (§ 328*) — Validitt and Infeingement — Peintinq Teleghaph Ke- 

CEIVEB EFPECT OF DiSCLAIMBE. 

The Joy patent, No. 780,664, for a printing telegraph receiver, clalm 12, 
was net changed in character, nor invalldated, by the disclaimer flled, 
whicli substituted the words "constantly rotating drive shaft" for the 
words "constantly actiug source of power," but limited merely, and, as se 
liniited, It was not antlelpated and dlseloses invention ; also held in- 
fringed. 

In Equity. Suit by the Page Machine Company against Dow, 
Jones & Co. On final hearing on supplemental bill. Decree for 
complainant. 

For former opinion, see 166 Fed. 473. See, also, 200 Fed. 74. 

Gifford & Bull, of New York City (J. Edgar Bull, of New York 
City, of counsel), for complainant. 

Emerson R. Newell, of New York City, for défendant. 

HAZEL, District Judge. This case présents for considération 
claim 12, only, of the patent to Joy, No. 780,664, and relates to im- 
provements in a printing telegraph receiver. In my former opin- 
ions (see Page Machine Co. v. Dow, Jones & Co., 166 Fed. 476- 
479) arising out of this litigation, my views relating to the nature 
and scope of the patent and claim in controversy are fuUy set forth, 
and référence is made thereto for a more particular description of 
the complainant's machine, which covers mechanisms for line spac- 
ing, the same being under constant stress and driven by a constantly 
rotating shaft. 

The record before the court is the resuit of a supplemental bill 
averring infringement of claim 12, which heretofore was held not 
infringed, and which was amended by disclaimer filed in the Patent 
Office after affirmance by the Circuit Court of Appeals of the orig- 
inal opinion. It was held by me on rehearing that the "constantly 
acting source of power," an élément of the original claim 12 did 
not mean the constantly rotating shaft with which the machine is 
providled, but re^erred solely to the electric motor which drives the 
shaft as the said source of power. In the opinion it was said : 

"If the words 'constantly acting source of power' meant the eoutlnuously 
revolving driven shaft, and not, as claimed by the défendant the electric 
motor, I would not alter my previous holding regarding this claim ; but that 
the 'constantly acting source of power' Is in fact the motor, appears ciearly 
by Mr. Foster's testimony. * • ■* It is claimed by complainant that the 
constantly acting source of power of claim 12 was the eoutlnuously revolv- 
ing driven shaft ; but the complainant's expert witness, Mr. Foster, was of 
tt différent opinion, and I therefore conclude that claim 12 is anticipated by 
the Wright machine No. 3." 

•For other cases see same topic & S Nui;bee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Claim 12, as amendeJ by the disclaimer, reads substantially as 
follows : 

•■12. In a prlntlng telegrapli receiver, the combinatiou of a type-wheel, 
paper-feediiig nieehauism, a constaiitly rotating drive shat't, and means for 
continuously feedlnf; the paper without feeding the type-wheel as long as sald 
drive shaft is suppiyiug povver, for substantially the purposes set forth." 

It will be noticed, on comparison with the original claim, that 
the words "a constantly rotating drive shaft" hâve been substituted 
in place of the words "constantly acting source of power." The 
éléments of the claim are a type-wheel for letter spacing, a paper- 
feeding mechanism for line spacing, a constantly rotating drive shaft 
to furnish power to différent mechanisms, and means for con- 
tinuously feeding the paper without feeding the type-wheel for let- 
ter spacing as long as the drive shaft supplies power. The said 
shaft rotâtes the type-wheel and the letter-spacing and line-spacing 
devices, intermittently ; such devices being under constant stress, 
in view of the fact that the constantly driven shaft is continually in 
readiness to actuate the movable instrumentalities connected to it. . 

The défendant insists that the disclaimer changes the character 
of the invention and substitutes a différent élément; but I am per- 
suaded by the proofs to the contrary. To substitute the words "con- 
stantly rotating drive shaft" for the words "constantly acting source 
of power" did not, in my opinion, alter or change the invention ; 
nor was it the addition of an équivalent élément for one that had 
been abandoned. The effect of the disclaimer was merely to limit 
the original claim, which was thought too broad, to a constantly 
rotating drive shaft actuated by a constantly rotating motor. Dis- 
claimers of this description, when filed within reasonable time of 
the discovery that a disclaimer is necessary, hâve many times re- 
ceived the approval of the fédéral courts. Aiken v. Dolan, 3 Fish. 
Pat. Cas. 197, Fed. Cas. No. 110; Tuck v. Bramhill, 6 Blatchf. 97, 
Fed. Cas. No. 14.213; Smith v. Nichols, 21 Wall. 112, 22 L. Ed. 
566; Dunbar v. Myers, 94 U. S. 187, 24 L. Ed. 34; Car.tridge Go. 
v. Cartridge Co., 112 U. S. 628, 5 Sup, Ct. 475, 28 L. Ed. 828; 
Hailes v. Albany Stove Co., 123 U. S. 582, 8 Sup. Ct. 262, 31 L. 
Ed. 284; Electric Accumulator Co. v. jtilien Elec. Co. (C. C.) 38 
Fed. 117; Thompson v. Bushnell, 96 Fed. 238, 37 C. C. A. 456. 

The défendant also contends that daim 12 is anticipated by the 
prior art. The testimony produced to substantiate this contention 
does not differ materially from that which bas already been con- 
sidered and to portions of which 1 shall briefly refer. The Sheehy 
machine, patent No. 506,274, it is claimed, contains ail the éléments 
of the claim under considération. Eut this machine vv'as a so-called 
tape ticker, wherein tape was used in connection with telegraph 
printing, and it was necessary to move the paper to make the spacing 
between the letters ; while in complainant's machine — a page ticker — 
the necessary spacing between the letters is achieved by moving 
the type-wheel without moving the paper. It is not, in my opinion, 
of material importance that complainant's invention by a slight al- 
tération of the parts could also be used as a tape ticker. 
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Neither can the Wright patent, No. 466,858, be considered to 
anticipate the présent claim, as it is shown that the drive shaft in such 
patent does not rotate constantly, but is rotated intermittently. It is 
important to note that the more definite élément of the disclaimer 
■ — ^the constantly rotating drive shaft — is capable of immédiate ac- 
tion on a plurality of mechanisms of which the Wright machine by 
the use of the drive shaft is incapable. True, it continuously drives 
the paper-feeding mechanism for line spacing; but it cannot drive 
the type-wheel to move the paper to the type, and also the mechanism 
for letter spacing. The Wright patent, No. 460,328, describes a 
constantly rotating motor, which, however, does not rotate the let- 
ter-spacing mechanism. Indeed, there is nothing disclosed by this 
separate motor device which requires spécial attention. There are 
other prior patents claimed to anticipate the patent in suit, but in 
none of them is found a structure approximating the devices to 
which attention has been directed herein or in the original opinion. 

The claim under considération, as heretofore indicated, has not 
been broadened by the disclaimer, but has been limited to a vertically 
driven shaft, which constantly rotâtes and which is the immédiate 
source of power by which the three instrumentalities or mechanisms 
to which référence has been made are actuated and driven to per- 
form their functions. The earlier patents, as stated in the original 
opinion, were contributions to the gênerai state of the art, while Joy, 
tiie patentée herein, improved the page ticker device and brought it 
to a stage where it lessened interruption or break in the transmis- 
sion of news. 

For the foregoing reasons, I conclude that the disclaimer was 
proper, that claim 12 was not anticipated by the antécédent art, and 
that there bave been infringements by the défendant of complain- 
ant's patent and of the claim in controversy. 

A decree may be entered as prayed for in the supplemental bill, 
but without costs. 
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(District Court, S. D. New Yorlc. November 2, 1912.) 

■ No. 9,275. 

Patents (§ 328*) — Infringembni — Frintinq Telegkaph Heceiver. 

Infrlngement of the Joy p.atent, No. 780,061, for a prlnting telegraph 
receiver, elaim 12, held not avoided by a luodiflcation of defendant's ma- 
chine previously held to infringe. 

In Equity. Suit by the Page Machine Company against Dow, 
Jones & Co. On motion to punish for contempt. Motion sustained. 
See, also, 94 C. C. A. 209, 168 Fed. 703 ; 200 Fed. 72. 

Gifïord & Bull, of New York City (J. Edgar Bull, of New York 
City, of counsel), for complainant. 
Emerson R, Newell, of New York City, for défendant. 

•For other cases see same topic & § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HAZEL, District Judge. A brief narration of the history of this 
litigation will be helpful to a complète understanding of the question 
which involves a contended violation of the decree of this court. In 
the year 1908 the Joy patent, No. 780,664, dated January 24, 1905, 
for a page ticker, was held valid and infringed by the défendant, 
Dow, Jones & Co., as to claims 1-6, inclusive, 9-12, inclusive, 23, 24, 
26, 27, and 30. (C. C.) 166 Fed. 476. On rehearing, it was stated 
that certain claims were limited to three essential mechanisms — a type- 
wheel mechanism, a paper-feeding mechanism, and a so-called line- 
spacing mechanism ; ail three instrumentalities in opération being kept 
in a State of constant stress. (C. C.) 166 Fed. 479. Such relation 
and independent intermittent movements of the three instrumentalities 
specified were produced by the constant rotation of the driving shaft 
to which they were attached, by means of a friction drive connected 
with a single battery; each instrumentality being provided with an 
escapement. 

Claim 12 received a broad construction, and was not in terms lim- 
ited to a mechanism under constant stress, and therefore was held 
anticipated by the Wright patent, No. 466,858. The decree of this 
court was affirmed by the Circuit Court of Appeals. The défendant 
then moved in the Circuit Court of Appeals for a modification of the 
mandate, requiring the complainant to disclaim claim 12, but the ap- 
plication was denied ; the court holding that the complainant had the 
right to first be heard on appeal as to such claim. 168 Fed. 703, 94 
C. C. A. 209. Afterwards, however, the complainant filed a disclaim- 
er, limiting claim 12 to the narrow construction which had been previ- 
ously accorded it in the original opinion. Next a supplemental bill 
was filed to hold the défendant liable for infringement of claim 12 
as limited by the disclaimer, and the défendant interposed a demur- 
rer, which was overruled. The case then came before this court for 
final hearing, and claim 12, as modified by the disclaimer, was held 
valid and infringed. 200 Fed. 72. No appeal was taken there- 
from, and the injunction issued. The défendant modified its 
page ticker, and the complainant now urges that such modification 
was simply an évasion, and an infringement of claim 12, which reads 
as foUows: 

"12. In a printlng telegraph. receiver, the combination of a type-wheel, 
paper-feeding mechanism, a constantly rotating drive shaft, and means for 
continuously feeding the paper without feeding the type-wheel as long as 
said drive shaft is supplying power, for substantlally the purposes set forth." 

The éléments of said claim are : (1) The type-wheel ; (2) the paper- 
feeding mechanism; (3) the constantly-rotating drive shaft; and (4) 
the means for constantly feeding the paper without feeding the type- 
wheel as long as the drive shaft is supplying power. The important 
feature of the claim résides in the latter élément, which enables the 
intermittent opération of the line-spacing mechanism as desired with- 
out feeding the type-wheel as long as the drive shaft rotâtes. In other 
words, the performance of the function of the line-spacing mechan- 
ism is dépendent upon the continuous rotation of the drive shaft, 
which supplies the required power to the letter-spacing shaft, without 
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vvhich the paper cannot be continuously fed, independently of tlic 
feeding of the type-wheel. The arrangement of a drive shaft in sucb 
a way as to produce this resuit was new and novel. 

The scope of claim 12 is not thought so narrow as to require read- 
ing into it that the line-spacing mechanism should be under constant 
stress, in the sensé that its shaft be directly connected to the main 
shaft by a friction clutch. This view I think finds support in the 
prior art upon which the défendant places reliance. For instance, 
m the Merritt & Joy patent, No. 558,506, is shown a type-wheel and 
letter-spacing mechanism under constant stress, while the paper-feed- 
ing rolls and shaft lie inert. To space between lines it is necessary 
to move the type-wheel carriage, first to the right and then to the 
left, while in the patent in suit the spacing between the lines is done 
at will without moving the carriage. This feature is included in the 
fourth élément of the claim in issue, and is thought to hâve been ai 
patentable improvement. 

The Sheehy patent, No. 325,702, is without the constantly rotating 
drive shaft of the claim in controversy, and therefore requires no 
further considération. The Wright patent has a paper-feeding mech- 
anism, which is, however, not attached by a friction device to a 
constantly rotating main shaft, and must, therefore, also be passed 
by. As already stated, the record does not show any prior combina- 
tion of a constantly rotating drive shaft with means for continuously 
feeding the paper without feeding the type-wheel, and therefore the 
court cannot read into the claim that the means for feeding the paper 
must be under constant stress. 

This construction of the claim, to which I think it is fairly entitled, 
présents the question of whether the défendant by its présent machine 
has avoided infringement. It continues to use a combination of a 
type-wheel and letter-spacing and line-spacing mechanisms; the first 
two only being attached directly to the main shaft and under constant 
stress. For making spaces between the lines the défendant now uses 
a rock shaft to close a battery, which in turn energizes a magnet con- 
nected with a pawl and ratchet. A succinct description of defendant's 
machine, as testified to by defendant's witness Watson, follows. He 
says : 

"The lettor-space shaft 8 is peruiitted to move intermittently by the os- 
ciipenieiit IS, and wlien it inoves the eam (!.'> rocks the lever 1J3. An ariii 
12() on the type-shatt 6 is, in one position of the tyi)e-shaft in the path of 
pin l,il on lever 113. When arm 126 is not in position to oppose pin IJI, flie 
lever 113 roclcs idly on fnlcruni pin Hja. If, however, arni LiO opposes pin 
121, lever 113 is rocked abont the pin 121 by tUe cam 65, and. In doin.i; so. 
engages the arni 104 «lud rocks shaft 102. In tlie former machine the rocking 
of sliaft t02 worked au escapeiiieut v^'hich controUed the movenieut of the 
paper-feed devices, and tlie piiper could be fed continuously so long as the 
letter-sjiace shaft 8 was operated by the continuously moving shaft ; the arm 
126 on the type-wheel shaft reniaining stationavy to oppose the pin 121 on 
lever 113." 

It will be noticed that the rocking of the shaft closes the circuit 
through a magnet which opérâtes the paper-feed devices, but which 
are capable of continuons opération only when the letter-space shaft 
is continuously operated by the rotation of the main shaft. Such 
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adaptation, in my opinion, does net avoid infringement of the claim 
under considération. 

The record satisfactorily shows that there has been no intentional 
contempt or disobedience of the decree of this court, and therefore 
only nominal punishment will be imposed. The défendant in con- 
ceded good faith has striven to alter its machine to avoid infringe- 
ment, and in view of the circumstances a supersedeas will be granted 
on request, to enable a review of this ruling by the Circuit Court of 
Appeals, or to afford time for removing the infringing machines from 
the offices of defendant's customers, or for making altérations. 

The decree will settle the détails. 



MOORB CARVING MACH. CO. v. LUCAS MACH. CO. 

(District Court, W. D. New York. November 6, 1912.) 

No. 507. 

Patents (§ 328*) — ViiiDiTT and Infeingement — Polishing Machine. 

The Gale patent, No. 685,328, for a rubblng and polishing macMne, was 
not anticipated and discloses patentable invention. Claim 1, given the 
broad construction to whleh It is entltled as coverlng a machine adapted 
for use on any materia), also held infringed. 

In Equity. Suit by the Moore Carving Machine Company against 
the Lucas Machine Company. On final hearing. Decree for com- 
plainant. 

A. C. Paul, of Minneapolis, Minn., for complainant. 
J. William Ellis, of Bufïalo, N. Y., for défendant. 

HAZEL, District Judge. This action is for infringement of the 
Gale patent. No. 685,328, granted October 29, 1901, for improvement 
in a rubbing and polishing machine, in which the work is donc by a 
polishing belt on plane or uneven surfaces. The single claim in con- 
troversy reads as foUows: 

"1. In a rubbing and polishing machine, a rubblng or abrading belt suitably 
mounted for running the same; a reciprocatlve head having means for 
pressing said belt to its work." 

The principal défense is noninfringement. The patent in contro- 
versy was before this court in a prior litigation (Moore Carving Ma- 
chine Co. V. Clemons Machine Company [C. C] 192 Fed, 122), and 
it was there held that claims 1 and 3 were valid, but that, in view 
of the narrow scope of the claims, the defendant's machine in that 
case was not an infringement. On appeal, however, the Circuit Court 
of Appeals expressed the opinion that daim 1 was entitled to a con- 
struction broad enough to include a sanding and polishing machine 
having an abrading belt, with a reciprocating head arranged within 
the belt and means upon the inner side of the belt for pressing it to 
its work, and, so construed, the defendant's machine was held an 

'*For Dther cases see same topic & S mumbbb In Dec. & Am. Diga. 1907 to date, & Rep'r T:idezea 
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infringement of complainant's. 198 Fed. 90. The opinion discusses 
the patents which were thought to be the best références to antici- 
pate the Gale patent, and spécifie référence was made to the patents 
to Huseby, Totman, Morris, Hess, and Clark. The Maddox pat- 
ent, No. 650,407, was not mentioned; but the Circuit Court in its 
opinion pointed out the features thereof which difïerentiated it in 
important particulars from the patent in suit. 

Défendant hère strongly argues that its machine does not approx- 
imate so closely the complainant's machine as did the infringing Clem- 
ons machine in the prior litigation, that it is patentably différent, and 
that the prior art, as described in the Morris patent, and especially 
Defendant's Exhibit No. 12, the Maddox machine, as described in 
the Maddox spécification, are now presented in another aspect than 
before, and are a complète anticipation of the claim in controversy. 
In considering thèse contentions I make the following observations: 

It makes no difl?erence that complainant's machine is not actually 
used to rub or polish metallic surfaces, as distinguished from rub- 
bing or sanding wood surfaces. The Gale spécification states that 
the invention can be "readily adapted to work on the plane or uneven 
surfaces of varnish, wood, stone, métal, or any material on which it 
is desired to use any of the various rubbing, abrading, or polishing 
materials." It will be seen that the complainant's machine is a rub- 
bing or polishing machine in a broad sensé, and not limited as to the 
character of the work sanded or polished. Assuming, as claimed by 
défendant, that such machine is capable of smoothing plane surfaces 
only, while defendant's machine has capacity for sanding plane and 
curved wood and métal surfaces, this, standing alone, does not avoid 
infringement of the broad claim in controversy, as the same was con- 
strued by the Circuit Court of Appeals. 

The défendant points out that the Gale patent, with its mechanical 
reciprocation of the headpiece, is unlike the defendant's, which is 
pressed to the work by hand; but the record does not show that the 
patentée limited himself in operating the machine to the particular 
means described. The device is so constructed that it would not be 
wholly impracticable to manually operate it, and, indeed, it is shown 
that by slight altération the objectionable clogging of the head in its 
présent latéral movements when operated by hand would be pre- 
vented. The machine, both as to moving the headpiece to and f ro and 
as to pressing it down on the work, could with such altération be 
successfully operated by hand. The patentee's preferred adaptation 
is one in which the headpiece perforais its function automatically by 
means of power applied to the pulleys, although it is stated in the 
spécification that the reciprocating mechanism can be thrown out of 
gear by a clutch device and the head turned to any part of the work 
by a hand lever; the stroke being controlled by the operator. 

In view of the broad scope accorded the claim in the Clemon's 
suit, the complainant should not be deprived of the fruits of its in- 
vention by defendant's appropriation of the essential feature thereof, 
namely, the reciprocating head arranged within the abrading belt, or 
by defendant's manual opération thereof through the instrumentality 
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of a hand lever, which guides the headpiece in its stroke and enables 
pressing the same to the work. Such substitution for mechanical 
power is, under a broad construction of the"claim in controversy, a 
palpable évasion and unquestionable infringement of complainant's 
adaptation. Campbell Printing Press & Mfg. Co. v. F. Wesel Mfg. 
Co. (C. C.) 124 Fed. 322. The defendant's method of moving the 
stroke and pressing the headpiece to the work is not patentably différ- 
ent from complainant's, even though it may in some respects be more 
convenient in opération. And although such altérations may hâve 
improved the machine and advanced the art, no weight can be at- 
tached thereto, in view of defendant's appropriation of the central 
idea of the Gale patent. 

Although the question of infringement is the only question which 
need be considered, as the prier décision reviewed the state of the art, 
yet, as the défendant insists that there are new issues, that the prior 
patents, especially the Maddox and Morris patents, since the prior 
décision, are better understood by its expert witness, and are in fact 
viewed by him from a différent angle, I hâve again given considéra- 
tion to said patents. I am, however, after a renewal of the examina- 
tion, left unpersuaded that the défendant is entitled to a différent con- 
struction of the claim than was given it in the Clemons Case on ap- 
peal. The reciprocating headpiece of the Maddox patent is operated 
substantially in the same way as that of the Gale patent, but without 
the use of a sanding belt. 

Accordingly the defendant's expert witness Popp testified that it 
would require "no invention or the exercise of anything but the sim- 
plest mechanical skill to add the belt to the Maddox device, and when 
that is done the précise structure of claim 1 of the Gale patent is 
found." True enough, it ail looks very simple now. It did not require 
much invention to add to the Maddox patent an abrading belt and 
means for pressing it to the work; but the question of invention is 
aptly answered by complainant's expert witness, Mr. Wilhelm, who 
testified to the point as f ollows : 

"It is, of course, easy at the présent tlme to convert the machine of the 
Maddox patent into the machine of the Gale patent, because Gale has 
taught us how a successful sanding machine should be constructed; but this 
was not so obvions before the Gale patent, as evidenced by the fact that 
nobody did it before Gale. Gale's conception of the prlnclple upon which 
a sanding machine should be constructed was the inventive act which is 
embodied in his patent and expressed in his claim." 

The patentee's conception was to put the headpiece within the belt, 
pressing it down upon the belt, to achieve the desired resuit, and this 
conception was by him for the first time embodied in a practical ma- 
chine. 

What has been said of the Maddox machine as an anticipation ap- 
plies with equal effect to the machine described in the Morris patent, 
which included a stationary headpiece and a reciprocating table, and 
nothing additional to the remarks thereon of Judge Lacombe, who 
wrote the opinion for the Circuit Court of Appeals in the Clemons 
Case, need be stated. 
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The defendant's machine embodies the éléments of claim 1, and no 
patentable departure from complainant's patent was made by the 
manual opération thereôf. A decree as prayed for in the bill may 
be entered. 



Iii re II. y. KEEl" SlIIIiï tX). 

Ex parte EDWARD McCOAXKIJ. & CO. 

(District Court. S. D. New York. Xovcniilier 1, 1912.) 

BANKiurPTCy (§ 314'*) — I'kovable Claims — Rioiîts ov Suhety. 

A creditor, wlio liad sold .içoods to tlie baiiknipt for wliicli a tbird per- 
soii becaiiie surety, at'terwards reeeived t'rom tlu' sui'cty, as sec'init.y. a 
note of tlie l}aakrui)t arisiiig upou a separate transaction. Hcld, tiiat 
sinli note, beinjr tlie property of tbe snretv. did uot inure to tl)e bank- 
rupfs interest, bnt to that of tlie snrety, and was a separate debt, and 
tbat the creditor was entitled to prove on botb claims. 

|Ed. Xote. — ^Eor otlier cases, see Bunkruptcy, Cent. Dig. §§ 4(il>-47.'î, 
478. 4S,V487, 489, 490; Dec. Dig. § 314.*J 

In the matter of the H. V. Keep Shirt Company, bankrupt. On 
review of order of référée disallowing in part the claim of Edward 
McConnell & Co. Reversed. 

William S. Bennett, for claimant. 
Austin & McClenehan, for bankrupt. 

HAND, District Judge. This seems to be a case of first impres- 
sion. A. sells to the bankrupt a bill of goods, payment of which E. 
guarantees. Later, when A. presses B. for security, B. gives him a 
note of the bankrupt arising upon a separate transaction. Then fol- 
lows the bankruptcy, and A. seeks to prove upon both claims. The 
référée bas allowed proof upon the note in fuU, and upon the bill of 
goods less the dividend declared on the note. A. insists upon div- 
idends in fuU on both, and the différence is the amount of the dividend 
upon so much of the bill of goods as was paid by the dividend of the 
note. 

The theory of the référée is that, as A. held the note as security, 
the dividend must be deducted from the face of the bill of goods, 
because the dividend constitutes the value of the security, Act July 
1, 1898, c. 541, § 57, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443). 
This would be true enough, if the bankrupt had given the security ; 
but it was not the bankrupt, but a surety of the bankrupt, who gave 
it. Thus, if a surety gives property of bis own as security to the 
creditor, it will not inure to the principal's interest, and if the cred- 
itor realize upon it the surety is subrogated as though be had paid. 
It is quite clear, therefore, that, even if the creditor hère may not 
prove for the dividend upon the amount deducted from the claim, the 
surety, if lie take up the balance of the debt, must bave that right, 
else his property has discharged the principal, and he is without re- 
course, which is obviously contrary to law. 

•For other cases see same topic & § numeeiî i.i Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Therefore the question cornes down to this : May ttie creditor in 
the first instance prove, or must the surety take up the balance and 
sue afterwards? The surety has no rights which the creditor orig- 
inally had not. Subrogation is only a fiction, by which he is said to 
be an assignée of the creditor's claim. Hence, if the creditor hâve no 
right, neither has the surety, and the bankrupt would enjoy a wrong- 
ful immunity. 

The original error arises from regarding the security as a fund 
which should exonerate the estate. The statute does not so regard 
it, unless it be a part of the bankrupt estate itself (section 1, subd. 23), 
and the law is well settled that a surety's security does not exonerate 
the estate (In re Noyés, 127 Fed. 286, 62 C. C. A. 218: In re Mer- 
tens, 144 Fed. 818, 75 C. C. A. 548). The référée appears to hâve 
been misled into supposing that, because the note was made by the 
bankrupt, it was a part of the bankrupt's property. Of course, it 
never was, but was a part of the surety's property. It became se- 
curity only after he delivered it as a part of bis property. 

Order reversed ; both claims to stand in f ull. 



In re A. GAGLIOXB & SON. 

(District Court, M. D. l'eiinsylvania. October 11, 1912.) 

No. 2,152. 

1. Bankrupicy (§ 140*) — Personal FROPEiiiT— Pkocebdings to Recover — 

CONDITIONAL SaLE OR BaILMENT. 

l'etitioner delivered certain machinery to the bankrupts under a con- 
tract ealled a lease, recitiiiir that the property was valued at .$1,300, 
and was leased to the bankrnpts for 11 months for a rental of $1,300, 
to be paid .$400 in advance and |75 on tiie Ist of each of the 11 months, 
and at the exi)lratlon of the terin to l'eturn the property to claimant; 
that, if the bankrnpts niade ail the paynients stipnlated for, then, at 
their option, they might piirehase the machinery wlthin .30 days from 
the expiration of tlie tinie for which it was rendered, but not after- 
wards, by paying claimant $75 purcha.se money ; tliat, In case the bank- 
rupts tried to purchase at any time hefore the expiration of the lease, 
a discount of (i per cent, would he allowed on the purchase money and 
rents unpaid : and that nothing in the agreement and no payment of 
purchase money, exceiit as provided, sliould vest any title to the ma- 
chinery in the bankrui)ts whatsoever. The cash payments were made 
on delivery of the machinery and negotial)le notes executed and deliv- 
ered by the bankrnpts to the claimant, not only for the monthly rental 
installments, but for the amount provided to be paid by the bankrupt 
in case he exercised the option to purchase. Held, that the delivery 
and aeceptance of the notes either in payment or to secure the payment 
presupposed a sale, and changed the contract from a bailment to a sale, 
so as to deprive the seller of the right to recover the machinery as 
against the bankruiits' trustée holding the right of a lien creditor as 
provided by Bankr. Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557 (U. 
S. Comp. St. 1901, p. 3438). as aniended by Act June 25, 1910, c. 412, § 
8, 36 Stat. 840 <U. S. Comp. St. Supp. 1911, p. 1500). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225; Dec. Dig. § 140.*] 

*For other cases see same topic & § ncmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
200 F.— 6 
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2. Bailmeot" (5 S*) — Natube of Contract— Intent to Retubit. 

To constitute a valld ballment, the Intent to return the property 
must be evldenced by the agreement. 

[Ed. Note. — For other cases, see Ballment, Cent Dig §§ 18-20; Dec. 
Dig. § 3.*] 

S. Bailment (I 31*)— Natube or Contract— Intent. 

A ballment Is not to be presumed, tiiough an Intent to retnm tbe 
property appears from the wrlting, If It Is otherwise conelusively sliowu 
that no return was, in fact, Intended. 

[Ed. Note.— For other cases, see Ballment, Cent. Dig. 85 124-131: 
Dec. Dig. § 31.*] 

In Bankruptcy. In the matter of bankruptcy of A. Gaglione & 
Son. On certificate to review a referee's order directing the trus- 
tée to surrender certain property to petitioner, P. M. Walton, alleged 
to hâve been held by the bankrupt under a contract of lease or ball- 
ment. Reversed, and pétition denied. 

M. C. Rhône and A. R. Jackson, both of Williamsport, Pa., for 
trustée. 

T. M. B. Hicks and Wister M. EUiot, both of Williamsport, Pa., 
for claimant. 

WITMER, District Judge. The petitioner, P. M. Walton, asks 
the court to order and direct the trustée to deliver to him certain 
machinery delivered by him to the bankrupt on two certain agree- 
ments in writing. The référée decided that the petitioner was en- 
titled to the property on the ground that the contracts between the 
parties constituted a bailment, and directed the return of it. Tlie 
writing, dated August 9, 1911, is as follows: 

«August 0, 1911. 

"Agreement made and ehtered Into by and between P. M. Walton, o( 
1019 to 1029 Germantown avenue, city of Philadelphia, state of Pennsyl- 
vania, of the flrst part, and A. Gaglione and Son, of 115 East Thlrd street, 
City of Williamsport and state of Pennsylvania, of the second part, wlt- 
nesseth : 

"That the sald party of the flrst part, agrées to rent to the sald party 
of the second part one (1) style D 10" cuttlng press, secondhand, one (1) 
5' kneader with plow, one #2 mixer with top braeket. Ail to be set up 

at Street, city of Williamsport, state of Pennsylvania. The above 

is valued àt $1,300.00. 

"The term of the lease to be eleven months from the flrst day of August. 
The rental shall be the sum of thlrteen hundred dollars to be pald as fol- 
lows: Four hundred dollars and no cents, in advance, and seventy-flve dol- 
lars and no cents on the flrst day of each of said eleven months, constl- 
tutlng the term of the lease, at the office of said P, M. Walton, 1019 to 
1029 Germantown avenue. 

"And the party of the second part agrées to pay sald several sums 
promptly on the days hereln fixed for the payment of same, and further 
agrées not to move sald machinery from their présent place of business, 
situated at 115 Bast Thlrd street, city of Williamsport, state of Pennsyl- 
vania, without the consent In writing of the party of the flrst part 

"It is distinctly understood and agreed between the parties hereto, that 
this is a contract of renting, and not a sale conditional or otherwise, and the 
whole of the contract between the parties is expressed in this Instrument, 
and it is further understood and agreed that the said party of the second 
part is to be the agent of the party of the flrst part, In holding and keep- 

*For otber caaea aee «une toplo t % nttubbb In D«c. & Am. Dlga. 1907 to date. & Rep'r Indexe! 
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ing possession of said machinery herein rented, and that It Is to be well 
preserved and carefully used by said party of the second part, and deliv- 
ered up to tbe said party of the flrst part on demand. 

"But the said party of the flrst part agrées not to demand a return of 
said property so long as it is properly used and kept at the place agreed 
upon and so long as the rent shall be falthfully and promptly pald aecord- 
Ing to the ternis and splrlt of this contract. 

"At the expiration of the time for which the said machinery herein de- 
scribed is rented, the party of the second part shall return and deliver the 
same to the party of the flrst i)art In good order, save reasonable wear and 
tear. 

"If the said party of the second part shall falthfully keep and perform 
thls agreement and make ail the payments herein stipulated when due, then 
and not otherwise, the said party of the second part, may at their option 
purchiise the said machinery herein rented within thirty days from the ex- 
piration of the tlme for which the same is rented, and not afterwards, by 
paylng the said party of the flrst part seventy-five dollars and no cents 
purchase money. 

"And should the lessee désire to purchase {the machinery herein named) 
at any tlme before the expiration of lease, a discount of six per cent. (6%) 
will be allowed on purchase money and ronts yet due. 

"And upon payment of the purchase money the party of the flrst part 
shall sell and deliver said machinery by a good and sufHclent blU of sale 
to the said party of the second part 

"Nothing in this agreement contalned and no payment of money pursu- 
ant hereto, exeept the payment of the purchase money as above provided. 
shall in anywise vest, or be understood or constnied to vest In the said 
party of the second part, any tltle, légal or équitable, to said machinery, 
for any term whatsoever, or shall preveut or hinder the said party of the 
flrst part, from reclalmlng possession of said machinery, whenever said party 
of the second part fail to pay rent above stipulated, or shall in any other re- 
spect violate any of the conditions or covenants herein contalned. 

"In wltness whereof, the parties hereto, bave hereunto subscribed thelr 
names and aflixed their seals this ninth day of August, A. D. 1911. 

"P. M. Walton. [L. S.] 
"A. Gaglione & Son. [L. S.]" 

The writing, dated October 20, 1911, is in form like the preced- 
ing, differing only in the foUowing: 

"Witnesseth : That the said party of the flrst part, agrées to rent to the 
said party of the second part one style E cutting press, valued at six hun- 
dred flfty dollars. 

"The term of the lease to be eleven months from the flrst day of No- 
vember. The rental shall be the sum of six hundred and flfty dollars to 
be paid as follows: Two hundred dollars and no cents, in advance, and 
tvi'enty-flve dollars for ten months and one hundred dollars for one montli 
on the flrst day of each of said eleven months, constltutlng the term of 
this lease, * « * wlth the same rlght to purchase by pay the sum of 
one hundred dollars." 

It appears that, after the machinery was delivered to the bankrupt, 
thèse agreeraents were executed by the parties. The cash payments 
were made on delivery thereof. Negotiable notes were aiso at the 
same time signed and delivered by the bankrupt to the claimant, not 
only for the respective amounts provided as monthly rental accumulat- 
ing, but for the amount provided to be paid by the bankrupt in the 
event he exercises the option to purchase said machinery. 

[1] Looking the whole transaction over, it discloses a sale of prop- 
erty, and not a lease by bailment. It is true that the writing con- 
stitutes a valid bailment between the parties, but they went beyond 
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its plain terms and provisions. The purpose of the parties obviously 
was not to hire eut, but to sell the machines. Their acts, as well as 
their writing, wih be regarded by the court in determining the truc 
character of the transaction. Since the amendment of section +7a(2) 
by Act June 25, 1910, the trustée is placed upon the footing of a 
créditer with a légal or équitable lien and may talîe full advantage 
of such rights. He may, tlrerefore, attach a contract, in form of a 
baihiient, and offer such évidence as will throw light upon the negotia- 
tions between the parties, disclosing its true meaning to be otherwise. 
A créditer may adopt their own construction and they cannot suc- 
cessfully object. This is well settled in Pennsylvania and elsewhere. 
Brunswick v. Hoover. 95 Pa. 508, 40 Am. Rep. 674; Peek v. Heim, 
127 Pa. 500, 17 Atl. 984, 14 Am. .St. Rep. 865 ; Ott v. Sweatman, 166 
Pa. 217, 31 Atl. 102. 

[2] To constitute a valid bailment, the intent to return the prop- 
erty must be evidenced by the agreement. 

[3] Now, if this so appears from the writing, and it is otherwise 
shown conclusively that it was not so intended, a bailment is not to 
be presumed. In this case, the intention to return is denied by the 
act of the parties, the delivery and acceptance of the notes in pay- 
ment of the purchase price of the machinery. Such payment or se- 
curîty for payment, if so to be regarded, présupposes a sale and re- 
buts the idea of a lease. If it had been the intention of the claimant 
to continue his title to the property, why did he require payment or 
security for such payment? That he was willing to pass title is evi- 
denced by his act in the acceptance of the notes from the bankrupt, 
in the exercise of the latter's option to purchase by the terms of the 
writing, postponed to a future date, and having exercised his option 
to purchase, by the consent of the claimant, title was transferred. 
True it has been held that the acceptance of notes to secure the pay- 
ment of rental provided in a valid bailment does not in itself change 
the agreement into a conditional sale (Lipencott v. Scott, 198 Pa. 
283, 47 Atl. 1115, 82 Am. St. Rep. 801; Scale Company v. Galbraith, 
20 Pa. Dist. R. 519), but it has nowhere been held that the delivery 
and acceptance of notes for the purchase price agreed upon in the 
option clause of the instrument, to purchase, will not stamp the act 
of the parties as an intended sale. To do so would be carrying the 
libéral construction, heretofore placed on bailments, entirely too far. 
The courts of Pennsylvania hâve already, in this particular, ad- 
vanced further in favor of this form of security for property demised 
than those of many other of the states. This court will not carry 
the favor heretofore shown a whit further. As said by Judge Arch- 
bald, in Re Poore (D. C.) 15 Am. Bankr. Rep. 176, 139 Fed. 862: 

"There is no occasion to be astute in xipholdins sucli instruments, whicli 
in nearly every case are intended to get around tlie law, and, for tlie mère 
purpose of securing tlie payment of tlie price. make out a bailment which 
in the real negotiation between the parties was understood to be a sale." 

The security of the rental stipulated is not calculated to pass title 
because actual payment of the same would not do so, but who wiU 
argue that payment of the amount fixed as the option or purchase 
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moncy will not do so. If it does, surely the giving of security to 
pay the same will likewise operate as such. The bailment was con- 
verted into a sale by securing or paying the price for the property. 
The order of the référée is reversed, and the prayer of the pétition 
is denied. 



CENTRAL TBTJST CO. OF NEW TOKK v. COLOTIADD ET, 
LIGHT & POWER CO. 

(District Court, D. Colorado. October 7, 1912.) 

No. 5,691. 

1. Work and Laiîoe (§ 15*) — Action — Défenses. 

It is no flefense to an action to recover for repairs to machinery, made 
by plaintlff personally, that the repairs were made neeessary by tlie nég- 
ligence o£ the Company whlch made and sold the machinery, through Its 
agent who installed the same, and that plaintiff was also a sales agent 
for the same company. 

[Ed. Note. — For other cases, see Work and Labor, Cent. DIg. S 36; 
Dec. Dig. § 15.*] 

22. Master and Servant (§ 301*) — EImploté of Subcontkactob — Liabilitt 
FOR Négligence. 

W^liere a contract with a construction company for the érection of a 
building requlred it to furnish and install boilers thereln, and it con- 
tracted with a boiler company to furnish the boilers, and also a man to 
Install the same, such man, as to the owner of the building, was the 
agent of the construction company, which Is alone responsible to the 
owner for his négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1210-1210; Dec. Dig. § 301.»] 

3. Work and Labor (§ 15*) — Action — Défenses — Bstoppel. 

Where a controversy arose between the owner of a building and a boiler 
company, which had furnished and installed boilers thereln, as to which 
was liable for the cost of certain repairs required to be made on the 
boilers, and in order that the work should proceed the owner agreed 
to pay for the same and arbitrale the question of liability afterward, 
it cannot défend against an action to recover for such work on the 
ground that the boiler company is liable therefor. 

[Ed. Note. — For other cases, see Work and Labor, Cent Dig. { 36; 
Dec. Dig. § 15.*] 

C CONTRACTS (I 346*) — VaRIANCE — PARTIES TO CONTRACT. 

A pétition alleging au oral contract between défendant and plaintiff for 
the doing of ce)-t;iin work liy pSaintiff is not supported by proof of a 
writlcn contract, to which the name of a corporation for which plaintiff 
was !i;;iiit was signed, as well as plaintiff's, and by which the corpora- 
tion cicirly undertook to do the work. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1718-1753; 
Dec. Dig. I 346.*] 

5, Corporations (§ 482*) — Mobtgages bt Public Service Corporations — 

Ï^OBEOLOSURE — CLAIMS BnTITLED TO PbIOEITY. 

A claim against a public service corporation for betterments on its 
plant, made with a view to the extension of Its business, rather than 
for présent use, and contracted for within four months prior to the 
appolntment of a receiver for the company in a suit for foreclosure of 
a mortgage securing bonds, but after default in payment of interest on 

•For other caseï «ee >ame topic £ { inruBSB in Dec. A Am, Dlgi. 1907 to date, * Rep'r Indexa* 
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the bonds, 1s not one for a current expense Incurred In the ordinary 
opération of the coinpany, and is not entitled to préférence over the mort- 
gage debt from the proceeds of the property sold under the decree in 
such suit. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dlg. § 482.*] 

8. CORPOKATIONS (§ 482*) MORTGAGES .BT PUBLIC SERVICE CORPORATIONS — 

FOBECLOSTJRE — OLAIMS ENTITLBD TO PrIORITY. 

ïhe fact that the work was not completed untll after the appolntment 
of the receiver does not entitle the claim for such part of the work as 
was done afterward to a préférence, where its contlnuance was not au- 
thorlzed by the receiver or the court, and there was no diversion of cur- 
rent Income for the benefit of the mortgagee. 

[Eld. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888 ; Dec. Dig. § 482.*] 

In Equity. Suit by the Central Trust Company of New York 
against the Colorado Railway, Light & Power Company. In the mat- 
ter of the intervening pétition of F. N. Kronenberg for allowance of 
claim arising on open account, and also that the claim be declared a 
lien upon the fund arising from the foreclosure sale. Pétition dis- 
missed. 

E. E. Whitted, of Denver, Colo., for plaintifï. 

D. Ramsay Patterson, of Denver, Colo., for intervening petitioner. 

POPE, District Judge. A large part of the oral argument was 
devoted to the contention that petitioner, Kronenberg, could not re- 
cover because the repairs for which suit was brought were the re- 
suit of the négligence of the Parker Boiler Company, through its 
agent, Holton, in leaving water in the boilers at the time of the 
original construction, which water subsequently froze, causing the 
damages for which the repair bill was incurred. It is said that 
Kronenberg, being the Colorado sales agent of the Parker Boiler 
Company, cannot recover personally because of the antécédent nég- 
ligence of his Company, acting through Holton, its agent. 

[1,2] This contention carries its own answer. This is a suit by 
Kronenberg personally. To this manifestly it is no défense that 
the Company for which he happened to be an agent might, by the 
négligence of another agent, bave damaged défendant. Such a cause 
of action against the Parker Boiler Company can constitute no dé- 
fense to a cause of action by Kronenberg. There are other conclu- 
sive reasons against this défense, as follows: 

(2) The élimination upon the trial of ail the défenses except that 
of the gênerai issue leaves no pleading upon which to predicate the 
présent contention. 

(3) Holton, in erecting the boilers, was (from the standpoint of 
the Colorado Railway, Light & Power Company) not the agent of 
the Parker Boiler Company, but of the Walston H. Brown Con- 
struction Company. The undîsputed) proof is that the défendant 
Power Company had no contract with the Boiler Company, but 
solely with the Brown Construction Company, which latter was to 
furnish and install the boilers. To fiU its contract with the Power 

•For other cases see same toplc h { nttmbeb lu Bec. & Am. Digs. 1907 to date, & Rep'r Indezei 
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Company the Brown Construction Company bought boilers from 
the Parker Boiler Company, and the latter company, as a part of 
the contract of sale, agreed to furnish and did furnish one of its em- 
ployés, Holton, to install the boilers. Holton was paid by the 
Parker Boiler Company, but this expense was charged back by that 
company against the Construction Company, so that in efïect Hol- 
ton was an employé of the Construction Company, paid by that com- 
pany. His négligence, if any, therefore, was the négligence of the 
company by whom he was employed and paid, not of the company 
which loaned him for that purpose. If any damage accrued to the 
Power Company by his acts, the claim of that company is not against 
the Boiler Company, which loaned him, but against the Construc- 
tion Company, which employed him and paid him, and with which 
and only with which the Power Company had any dealings as to the 
installation of the plant. 

(4) The testimony does not establish négligence by Holton, even 
viewed as agent o'f the Boiler Company. The proof shows that the 
introduction of water into the boilers was for a perfectly proper 
purpose, to wit, a hydrostatic test. The Power Company knew 
that this test was made. (Letter from Vickroy, relieving Holton, 
dated September 15, 1910.) It was made in midsummer. Holton 
testifies that the water was left in the boilers at the request of Vick- 
roy, the chief engineer of the company, who stated that they desired 
shortly to start a slow fire for the purpose of drying the brickwork. 
He also testifies that Mr. Colby, then the company's engineer on 
the very work upon which he was employed, and to whom he was 
referred by Mr. Vickroy, was informed that the water was being left 
there, and was fully instructed as to how it might be drawn out. 
Directions as to the care of the boilers and how water might be 
drawn ofif were also given in printed instructions furnished the 
Power Company as early as July 16, 1910. Vickroy contradicts 
Holton so far as the alleged instructions by him to Holton were con- 
cerned ; but Colby was not called by the défendant company to 
meet this testimony of Holton, which upon this important point is 
uncontradicted, and, indeed, is corroborated by Harlan, the defend- 
ant's manager, who says such notice might hâve been given to some 
other officer then at the plant, as some changes were made about 
that time. Upon the record, therefore, the défendant had notice 
that water was being left in the boilers, and it had notice of how 
this might be drawn, and its action in leaving the boilers until win- 
ter in the condition they were in vifhen Holton was relieved was the 
company's négligence, not Holton's nor his employer's. There was, 
therefore, no action against the Boiler Company arising out of the 
bursting of the boilers. 

[3] (5) Even if there were any case against the Boiler Company, 
that could not be asserted as a défense to this suit, in view of the 
contract of February 14, 1911. At that time a controversy arose 
as to who should stand for thèse repairs, the Boiler Company or the 
défendant Power Company. The Boiler Company refused to pro- 
ceed unless payment was assured, and ordered its material withheld 
and its employé recalled. In order to get thèse repairs promptly 
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finished, the défendant agreed to pay for them, reserving to itself 
the right b}' a subséquent proceeding (which vvas to be by arbitra- 
tion) to détermine the question of liability between itself and the 
boiler people. This contract was : Pay first; arbitrate afterwarcls. 
The attempt in this suit to try the issue is a clear évasion of the 
terms of the contract and cannot be permitted. 

[4] But independently of this défense, upon which the court holds 
adversely to défendant, can the complainant recover? I am impressed 
with the fact that he cannot, at least upon the présent pleadings. 

(1) The complaint déclares upon "the verbal order and request of 
the défendant." The proof shows that any claim is based upon a 
written contract dated February 14, 1911. Coming to this latter, the 
contract is evidently one between the défendant and the Parker Boiler 
Company, not Kronenberg. While in the form of a letter addressed 
to Kronenberg (who was the company's agent for Colorado), it is 
signed "Accepted, F. W. Kronenberg, The Parker Boiler Co." More 
significant, even, is the provision, "It is also agreed the Parker Boiler 
Company will push the work continuously until completed," thus 
showing that it was a contract, not with Kronenberg, but with his 
Company. There is oral testimony by Kronenberg that he signed the 
contract without noticing the words "The Parker Boiler Company" 
below his name; but there is no explanation of how, if it was mutu- 
ally understood to be a personal agreement, it contained the provi- 
sion that the Boiler Company, not Kronenberg, was to "push the work 
continuously until completed." Its clear import is an agreement with 
the Boiler Company, and as such it cannot sustain a personal action 
by Kronenberg. Whether, upon the ground of mutual mistake in 
its exécution, it could be reformed so as to be a personal contract, 
and as such enforced, need not be hère determined, for the reason 
that there are no pleadings asking such reformation and enforcement 
as reformed. It seems clear that upon the présent pétition, declaring 
upon a Personal verbal agreement there can be no judgment based 
upon proof of a written corporate agreement. Pacific Mutual Co. 
v. Webb, 157 Fed. 155, 84 C. C. A. 603, 13 Ann. Cas. 752. 

Another obstacle présents itself to a judgment for Kronenberg. 
Even if on February 14, 1911, he entered into a personal agreement 
with défendant to complète the work, he is entitled to compensation 
only from that time forward. Previous to that the material delivered 
and the services of Holton had been under the understanding with 
the Boiler Company, initiated by the letter of January 5, 1911, writ- 
ten to it by Mr. Harlan on behalf of the défendant. It follows, 
therefore, that at least as to the material furnished and labor done 
up to February 14, 1911, the date of the letter to Kronenberg, the 
cause of action is in the Boiler Company. The proofs are not suiïi- 
ciently spécifie to segregate how much was before and how much 
after that date. The correspondence between the Boiler Company 
and its représentatives on the ground, Kronenberg and Holton, indi- 
cates that a large part of the material had been delivered before Feb- 
ruary 14th ; but the value of this does not appear. Neither is the 
value of the labor separated between the two accounts, except that 
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presumably, at least, what the account shows to hâve been earned and 
expended by Holton after March Ist would be properly chargeable on 
Kronenberg's personal account. Even if, therefore, upon the plead- 
ings, Kronenberg could recoveir personally, there is not, upon the prés- 
ent record, sufficient data upon which the court could say with any 
accuracy what should be the amount recovered. It follows, therefore, 
that no judgment can upon the présent record be awarded against the 
défendant Power Company. 

[5] It is next urged that, whatever be the view of the court as to 
the défendant company's habihty, the claim, if allowed, is not a lien 
upon the funds in the hands of the clerk arising out of the receiver- 
ship. The company defaulted upon its interest on February 1, 1911, 
and was placed in the hands of a receiver on May 16, 1911, upon a 
mortgage protecting some $1,800,000 of bonds, covering ail of its 
properties. The mortgage bears date January 4, 1910. There was a 
decree of foreclosure on June 28, 1911, under which a sale for $950,- 
000 was made on August 2, 1911. Under this state of the record, 
may the claim, if allowed, be adjudged a lien against the proceeds 
of the sale superior to the bonds? This is probably the controlling 
practical question after ail, since presumably the Power Company is 
insolvent and a judgment against it would be valueless. As we hâve 
seen, the claim hère made is for material and labor furnished in re- 
pairing certain boilers between January 14, 1911, the date on which 
Kronenberg had reached Trinidad, and June 20, 1911, about which 
date Holton finished work. The boilers wcve new, and had never 
been used prior to the repairs, nor, indeed, by the testiraony, since. 
When erected, they were not designed for immédiate use, but appar- 
ently intended ultimately to supplément the power at defendant's 
plant. The only évidence as to the need for them is that contained 
in a telegram from défendant to the Boiler Company, dated January 
10, 1911, in which it is said that there is a désire "to fire one battery 
boilers by hand Monday (January) sixteenth," and requesting immédi- 
ate work toward getting the boilers in shape. It may be assumed, 
therefore, that the boilers, when repaired, would conduce to the 
greater efficiency of the plant, and thus, as repaired, made the Trust 
Company's mortgage to that extent more amply secured. But the re- 
pairs were in no sensé current expenses of the défendant, nor inci- 
dental to the ordinary opération of the plant. They were designed 
to its extension and enlargement, and were thus in the nature of bet- 
terments looking toward a more adéquate plant. The repairs, as will 
be noted from the dates above given, were in part donc during the 
four months preceding the appointment of the receiver, and in part 
during the month following it. It is not shown that the receiver took 
any cognizance of the progress of the repairs, which were apparently 
nearly completed when he took charge, or that the court ever author- 
ized them to be contim'.ed. Indeed, so far as the record shov^fs, Kron- 
enberg and Holton completed them pursuant simply to the letter to 
the former from the Power Company, dated February 14, 1911, the 
Company paying the workmen. 
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There is nothing alleged nor proven, showing as against the bond- 
holders any equity in claimant, as, for instance, that during the prog- 
ress of the repairs or thereafter there was any diversion of the net 
income of the plant to such other directions as deprived claimant of 
any of his équitable rights. Indeed, there is nothing to show that 
the plant had any earnings from January to Jtine, 1911, over its cur- 
rent expenses, or even equaling them. Its default upon its interest 
charges on p'ebruary 1, 1911, would indicate that it had not. Under 
such circumstances, would a decree be justiiied that utilized the pro- 
ceeds of the foreclosure sale in payment of this claim, to the exclu- 
sion of those holding bonds protected by the mortgage of 1910? We 
think not. It would be a vain show of research to outline the numer- 
ous fédéral décisions which hâve dealt with this subject, for the Cir- 
cuit Court of Appeals for this circuit, by a décision as récent as 1907, 
has fixed the law for this jurisdiction. That case — Rodger Ballast 
Car Co. V. Omaha Co., 154 Fed. 629, 83 G. C. A. 403— was one deal- 
ing with the question of whether the purchase price of certain bal- 
last cars bought immediately before the receivership for a necessary 
corporate end was to be considered a prior lien upon the proceeds of 
the foreclosure. The court held that it was not, and in so doing an- 
nounces the following rules of law: 

"A court of equity, engaged in adminlstering mortgaged railroad prop- 
erty under a receivership iii a foreclosure suit, may in its discrétion prefer 
unpaid daims for current expenses incurred in tlie ordinary opération of 
tlie railroad within a limited time, usually six months, before the receiver- 
ship, to the elaims of bondholders secured by a prior mortgage, in the dis- 
tribution of the income or of the proceeds of the corpus of the mortgaged 
property. * » * ïhe test of tlie equity which entitles a claim to ' a 
préférence over the mortgage in foreclosure is whether the considération o£ 
the claim was or was not a part of the current expenses of the ordinary op- 
ération of the corporation within the time limited. * * * Neitlier the 
fact that the considération of the claim conserved the property and in- 
creased the security of the mortgagee, nor the fact that it was necessary to 
keep the mortgagor a going concern or to continue its business or opéra- 
tion, will raise a preferential equity in its favor, if its considération was 
not a part of the current expenses of the ordinary opération of the mort- 
gagor. * * * ciaims for the purchase price or for the reniai of engines, 
or freight and passenger cars, are not entitled to préférence in payment out 
of the income or out of the corpus of the mortgaged property over those 
of creditors secured by prior mortgages. * * « a claim for $26,192.05, 
the purchase price of 32 ballast cars, bought by a mortgagor railroad Com- 
pany operating 168 miles of railroad within six months of the appointment 
of receivers, is not a current expense of the ordinary opération of such 
a railroad company, and is not entitled to préférence in payment out of the 
income or the corpus of the mortgaged property in préférence to those of 
bondholders secured by prior mortgages. » * * The broad language of 
the dictum in Fosdick v. Schall, 99 V. S. 235, 252, 25 L. Ed. 339, that 'neces- 
sary operating and managing expenses, proper equipment, and useful Im- 
provements' are to be deducted from the current Income before the net in- 
come out of which the mortgage is to be paid arises, has been disapproved 
and modified, and the class of elaims entitled to e<j|uitable préférence has 
been limited to those for the current expenses of ordinary opération within 
sis months of the receivership, by later décisions of the Suprême Court." 

[6] That case impresses me as conclusive against the présent claim. 
It is true that a small portion of the account hère sued on — about 
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$400 out of a total of over $3,000 — was incurred subséquent to May 
16, 1911, and thus after the receivership. But this does not differ- 
entiate the case as to this part of the claim in principle from Rodger 
Co. V. Omaha Co. Under the circumstances of this case, both upon 
pleadings and proofs, the claim covering this month or so stands upon 
no higher basis as against the bondholders than the part of the ac- 
count preceding the receivership. We deem this established in prin- 
ciple, not only by the case just cited, but by the foUowing décisions 
of the fédéral courts: St. Louis Trust Co. v. Riley, 70 Fed. 32, 16 
C. C. A. 610, 30 L. R. A. 456; Fosdick v. Schall, 99 U. S. 235, 25 
t,. Ed. 339; Wood v. Guarantee Trust Co., 128 U. S. 416, 9 Sup. 
Ct. 131, 32 L. Ed. 472; Kneeland v. American Co., 136 U. S. 89, 
10 Sup. Ct. 950, 34 L. Ed. 379 ; Thomas v. Western Car Co., 149 U. 
S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663 ; Virginia Co. v. C. R. R. & 
Bkg. Co., 170 U. S. 355, 18 Sup. Ct. 657, 42 L,. Ed. 1068; Haie v. 
Frost, 99 U. S. 389, 25 L. Ed. 419; So. Rwy. Co. v. Carnagie Co., 
176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458; Lackawanna Co. v. 
Farmers' Loan & Trust Co., 176 U. S. 298, 20 Sup. Ct. 363, 44 L. 
Ed. 475 ; Gregg v. Metropolitan Trust Co., 197 U. S. 183, 25 Sup. 
Ct. 415, 49 L. Ed. 717. 

The last three cases show that to give a claim a priority over a 
mortgage lien at least two things must concur : First, the claim must 
hâve been part of the current expenses in the regular course of busi- 
ness ; and, second, if such, there must hâve been a diversion of the 
net income (from which current expenses are properly payable) to 
betterments, interest charges, or other purpose bénéficiai to the mort- 
gage creditors, thus detracting from claimant's equity to the fund, and 
thus calling for réparation out of the sale of the property. The facts 
of the présent case do not bring the claim, whether accruing before 
or after May 16, 1911, within either, much less both, of the essential 
conditions last named. 

Petitioner's counsel hâve cited, in a brief filed since the hearing, a 
number of authorities which, it is claimed, support his position. Two 
fédéral cases are specially emphasized, Miltenberger v. Logansport, 
etc., R. Co., 106 U. S. 286, 1 Sup. Ct. 140, 27 L. Ed. 117, and Union 
Trust Co. v._ Souther, 107 U. S. 591, 2 Sup. Ct. 295, 27 L. Ed. 488. 
There are, it is true, in the first case some expressions which are 
broad enough to sustain petitioner's view. The meaning of the Su- 
prême Court has, however, been clarified, and the apparent scope of 
its décision in this case narrowed, by the later cases from that tri- 
bunal, above cited. An examination of the Gregg Case, supra, in- 
cluding the dissenting opinion, written by Mr. Justice McKenna will 
show the true extent of the Miltenberger Case as viewed by the court 
at this time. The same observations apply to the Souther Case. It 
is further to be noted that in the latter case there had been a diver- 
sion of the net income from current expenses to purposes directly ad- 
vantageous to the bondholders, as, for instance, purchase of ground 
and the making of permanent improvements, and this was considered 
by the court an équitable ground upon which to decree restitution by 
the payment of the claim there made. As has been pointed out, how- 
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ever, there is nothing of that kind in the présent record. Petitioner 
also cites a number of state authorities. But thèse, however, nearly 
to the point, cannot hâve any weight hère as against the rule which 
we conceive to hâve been declared by the higher fédéral courts. 

It follows, therefore, that Kronenberg's claim may not be given 
priority over the mortgage hen, and his pétition must accordingly be 
dismissed. 



ITNITBD STATES v, LA PLANT. 
(District Court, U South Dakota, N. D. May 6, 1911.) 

1. Indians (§ 38*)— Indian Resebvation — Offenses— Jtteisdiotion. 

A prosecution for felonious homicide, alleged to hâve been committed 
on an Indian réservation, Is not maintainable in a fédéral court, under 
Act Cong. March 3, 1885, c. 341, 23 Stat. 362, 385, giving jurisdlctlon 
to the fédéral courts of crimes committed on Indian réservations in 
certain cases, where the Indictment did not allège that either the de- 
fendant or the person kllled was an Indian. 

[Ed. Note. —For other cases, see Indlans, Cent. Dlg. §§ 22, 64, 66 ; Dec. 
Dig. § 38.*] 

2. INDIANS (§ 38*) — FEDERAL COUBTS JUBISDICTION CeIMES ON WlTHDEAWN 

Indian Lands — Statutes — Construction. 

Act Peb. 2, 1903, c. 351, 32 Stat. 793 (Cr. Code, § 329),t provides that 
the District Courts of the United States for the district of South Dakota 
shall hâve jurisdlctlon of proceedlngs in which any persou shall be 
charged wlth specified crimes, Inchidlng homicide, committed on any 
Indian réservation in that state. Held, that suchi act became inoperatlve, 
In so far as any particular réservation was concerned, on the extlnguish- 
ment of the Indian title. 

[Ed. Note.— For other cases, see Indlans, Cent. Dig. §§ 22, 64, 66; 
Dec. Dlg. § 38.*] 

3. Indians (§ 38*) — FEDERAI. Courts — Crimes on Ikdian Kesebvation— In- 

dian TiTlE EXTINGXJISHMENT. 

Act Gong. Feb. 2, 1903, c. 351, 32 Stat. 793 (Cr. Code, § 32i)),t confers 
fédéral jurisdlctlon over certain crimes committed on Indian réserva- 
tions in South Dakota Act May 29, 1908, c. 218, 35 Stat. 4G0, opened 
part of an Indian réservation in that state to settlement, including the 
land on which the offense In question was committed. Section 2 of 
the act provlded that, prier to the proclamation of the Secretary of 
the Interior, he was authorized in his discrétion to permit Indians wbo 
had an allotment within the area described to rellnquish the same and 
receive In lieu thereof an allotment anywhere within the respective rés- 
ervations "thus dlniinlshed," to which réservations the Indians nilght 
belong. Section 5 provlded for the réservation of tovvn-site tracts, which 
the Secretary was authorized to hâve surveyed into blocks and lots. 
Held, that the Indian title to land not included in town sites was ex- 
tlnguished at the time the act was passed, or the proclamation issued, 
and as to land Included In town sites at least when the town-site map 
was filed after survey; and hence a subséquent crime committed on a 
lot within such town site was not within tUe jurisdiction of the féd- 
éral courts. 

[Ed. Note.— For other cases, see Indians, Cent. Dig, §§ 22, 64, 66 ; Dec. 
Dig. § 38.*] 

Orvilla La Plant was indicted for an offense alleged to hâve been 
committed on an Indian réservation. On demurrer to indictment. 
Sustained. 

•For «ther cases see same topic £ § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeiet 
t U. S. Comp. St. Supp. 1911, p. 16S6. 
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E. E. Wagner, U. S. Atty., of Mitchell, S. D., for the United States. 
H. G. Fuller, of Milbank, S. D., and P. C. Morrison, of Mobridge, 
S. D., for défendant. 

WILLARD, District Judge. This case stands upon a demurrer to 
the indictment. The first ground stated in the demurrer is that the 
indictment does not state f acts sufficient to constitute an offense. The 
second ground is that the court has no jurisdiction of the offense. 
Only the second ground will be considered. 

[1] The case was argued upon the assumption, by counsel, that the 
défendant, Orvilla La Plant, and the person killed, George Martin, 
were both white persons. Upon this assumption the jurisdiction of 
this court cannot be based upon Act March 3, 1885, c. 341, 23 Stat- 
utes at Large, 362, 385, giving jurisdiction to the fédéral courts of 
crimes committed on Indian réservations in certain cases. Draper v. 
United States, 164 U. S. 240, 17 Sup. Ct. 107, 41 L. Ed. 419. Even 
without this assumption, the jurisdiction could not be maintained un- 
der that act; for the indictment does not allège that La Plant is an 
Indian, or that Martin is an Indian. 

[2] The jurisdiction must rest upon Act Feb. 2, 1903, c. 351, 32 
Stat. 793, carried forward into the Criminal Code, where il appears 
as section 329. This section provides, in part, as foUows : 

"The Circuit and District Coiu'ts of tlie United States for tlie district of 
South Daliota shall hâve jurisdiction to liear and détermine ail actions and 
I)roceedings in wlilch any person shall be charged with the crime of mur- 
der, manslaugliter, râpe, assault with intent to kill, assault with a dangerons 
weapon, arson, burglary, or larceuy committed within the llmits of any 
Indian réservation wàthin the state of South Dakota." 

It has been suggested that this act refers to réservations as they 
existed when the act was passed in 1903, and that, the place where 
the offense in this case was committed being within the Cheyenne 
River réservation as it then existed, the court has jurisdiction. That 
contention, however, cannot be sustained. in view of what was said 
by the Circuit Court of Appeals of this circuit with référence to this 
act in Hollister v. United States, 145 Fed. 773, 177, 76 C. C. A. 337, 
341. It is there said: 

"The act of February 2, 100:î, ex vi termiul became Inoperatlve so far 
as any particular réservation was coiicerned upon the extinguishment of 
the Indian tltle. Bâtes v. Clark. 95 U. S. 204, 208 [24 L. Ed. 471]; Buster 
V. Wright, 135 Fed. 947. 952 [68 C. C. A, 505.]" 

[3] The question, therefore, is whether or not on the 20th day of 
March, 1911, when this oiïense was committed, the place where it 
was committed was within an Indian réservation. That place, accord- 
ing to the indictment, was included in the land opened to settlement 
by Act May 29, 1908, c. 218, 35 Statutes at Large, 460. It is claimed 
by the United States Attorney that that act did not diminish the rés- 
ervation, so as to exclude the land therein referred to. In section 
2 of the act, however, is found the following proviso : 

"Provlded, that prior to the said proclamation the Secretary of the In- 
terlor, in his discrétion, niay permit Indians who hâve an allotment within 
the area described in section 1 ol this act to relinquish such allotment and 
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to recelve In lieu thereof an allotment anywhere within the respective 
réservations thus diminished to wMch réservations the sald Indians may 
belong." 

No other meaning can be given to the words italicized than that 
the réservations vi'ere diminished, and they were diminished by the 
act itself. The vi^ord "thus" so indicates. It appears, therefore, that 
Congress intended to diminish the réservations at the time the act was 
passed, and necessarily thereby to extinguish the Indian title to the 
part excluded. It is claimed, however, by the District Attorney, that 
any such intention which might be gathered from the proviso, above 
quoted, is rebutted by section 9 of the act. That section déclares that 
the United States does not guarantee to find a purchaser for the land, 
does not agrée to buy the land, and acts only as trustée. But a trus- 
tée has not only the légal title, but he has also the right to possession, 
and the fact that the government is to act as trustée for the Indians 
does not indicate that their title has not been extinguished. There is 
nothing in section 9 providing that if the land is not sold it shall be 
turned back to the Indians. The government simply agrées to hold 
the money realized from the sale of the land, whenever it receives it, 
for the benefit of the Indians. 

Referring again to the case of Hollister v. United States, the ques- 
tion is whether the Indian title to this land has been extinguished. 
To détermine that it is important to know what the Indian title was. 
In Buttz V. Northern Pacific Railroad, 119 U. S. 55, at page 66, 7 
Sup. Ct. 100, at page 104 (30 h. Ed. 330), it was said : 

"The lands in controversy and other lands throiigh which the Northern 
Pacific Railroad was to be constructed were within what is known as Indian 
country. At the time Act July 2, 1864 [13 Stat. 365, c. 217], was passed, 
the title of the Indian tribes was not extinguished. But that fact did not 
prevent the grant of Congress from operating to pass the fee of the land to 
the Company. The fee was in the United States. The Indians merely had a 
right of occupancy, a right to use the land, subject to the dominlon and con- 
trol of the government." 

It must hâve been the intention of Congress by the act of 1908 to 
extinguish the title at some time. The question is whether, as to land 
not included in town sites, the intention was to extinguish the title at 
the time the act was passed, or at the time the proclamation of the 
Président was issued, or at the time the homesteader entered upon 
the land, or at the time he had made partial payments thereon, or at 
the time he had made the full payment. The practical inconvenience 
which would resuit from holding that the intention was to extinguish 
the title at any other time than when the act was passed, or the proc- 
lamation issued, is very apparent. 

The question hère concerns the relative jurisdiction of the state 
courts and the fédéral courts. It is important to definitely know over 
what land the state courts hâve jurisdiction and over what land the 
fédéral courts hâve jurisdiction, and to say that the Indians' right to 
occupy the land thus opened for settlement continued until the land 
had been paid for, or partially paid for, would be to hold that the en- 
tryman and the Indian would hâve the right to occupy the same land 
at the same time. It would be to hold that a white person had a 
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right to occupy detached portions of the land, while the Indian had a 
right to occupy other detached portions thereof. In a great many 
cases it would be difficult, if not impossible, to détermine, in such 
case, whether the offense was committed on a tract of land over which 
the United States had jurisdiction, or a tract over which the state 
courts had jurisdiction. 

There is another élément in this case which is of importance. Sec- 
tion 5 of the act of 1908, authorizes the Secretary of the Interior "to 
reserve from said lands such tracts for town-site purposes as in his 
opinion may be required for the future ptiblic interests, and he may 
cause the same to be surveyed into blocks and lots." The indictment 
allèges that the Secretary of the Interior had designated a part of 
section 31 on the land thus opened for sale as the town site of Du- 
pree, had caused it to be surveyed into blocks and lots, and that the 
offense was committed on one of the lots in that town site. It thus 
appears that the Secretary of the Interior had reserved this land for 
a town site. If at the same time it is to be considered a part of an 
Indian réservation, it has been reserved for two purposes. When the 
town-site map was filed, the streets and public places must hâve been 
dedicated to the public. Congress could never hâve intended that the 
Indian right of occupation as to those streets and public places should 
continue. It must be that, if the offense had been committed upon 
a Street of this town site, it would hâve been within the jurisdiction 
of the state courts. If it is to be said as to the lots the title was ex- 
tinguished only when they had been sold and paid for, there would 
be difficulty in determining, in a particular case, whether an offense 
had been committed within the limits of a lot which had been sold 
and disposed of, and the title to which had been extinguished, or 
within the limits of an adjacent lot, which had not been sold and dis- 
posed of, and as to which the title had not been extinguished, and that 
difficulty would hâve to be overcome before it could be determined 
whether the state courts or the fédéral courts had jurisdiction. 

The case of Buster v. Wright, 135 Fed. 947, 68 C. C. A. 505, is 
a case involving a town site similar to the one hère in question, laid 
out on lands belonging to the Creek Nation; and it was said in that 
case (135 Fed. at page 958, 68 C. C. A. at page 516) that the facts 
disclosed no extinguishment of the title of the Creek Nation. The 
title of the Creek Nation, however, rested not upon the original oc- 
cupation of the land by the Indians, but upon a patent to the nation 
by the United States, and the act providing for the laying out of 
town sites, provided (135 Fed. at page 951, 68 C. C. A. 509), that 
upon the payment of the purchase price each vendee should receive 
a deed from the Principal Chief of the Nation, approved by the Sec- 
retary of the Interior. 

It is ordered that the demurrer be and the same is hereby sustained, 
solely on the second ground stated therein, to wit, that the court has 
no jurisdiction of the case; and, the District Attorney having indi- 
cated his intention to remove the case into the Suprême Court of the 
United States, it is ordered that the défendant be released on his 
own recognizance in the sum of $10,000. 
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THE GEORGE F. RANDOLPII. 

BALTIMORE & G. R. CD. v. CITY OF NEW YORK. 

(District Court, S. 1). New Yorlc October 21, 1912.) 

1. Collision (§ !)0*) — Xavioation Rules — Nakkow Ciiannel Rulk— Xew 

York, Bay. 

The narrow cliaiiuel riile, l)ciiig article 25 of tlie Inlaiid Rulcs (Act 
Juue 7, 1807, c. 4, HO StMt. 101 | U. S. Coiiip. St. 1001, p. 28S;S1), apiiiies 
to tlie iiuiin Klilp cliaimel in Xe\\' Y'ork Bay, betweeu Goveruor's Iisliiiul 
ou the east aiid Bedioe'.s aud Ellis Lslaiids on tlie west, and witliiii tho 
nicaning of such rnle tlie eliaiinel does iiot iiiclude tlie anchorage jiroiinds. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 181-1S6, li>0 ; 
Dec. Dig. § 00.*J 

2. Collision (§ 100*) — Inland Rules — VKSSELts Meeting in Fog. 

Article 18, rule 1 of the Inland Rules (Act .lune 7, 1807, c. 4, ."50 Stiit. 
100 [U. S. Conip. St. 1901. p. 2881]), which reiiuires steam vessels, vvhen 
approaching eaeh other end on or nearly so, to pass on the port side of 
each other, and to siguify such intention hy a short blast of the whistle, 
does not apply to vessels in a fog uuless they can see each other. 

LEd. Note. — For other cases, see Collision, Cent. Dlg. §§ 21."{-215 ; Dec. 
Dig. § 100.*] 

S. Collision (§ 102*) — Steam Vessels Meetino in Fog — Excessive Speed. 
A fei-ryboat, ruuiiiug froui the Buttory to St. George, Stateii Island, 
in a fog, at a siieed of not less thau eight miles an hour, keld in fault 
for a collision with a meeting car float in tow on the ground of exces- 
sive speed; and tlie tiig with the tow also hcld lu faiilt for being on the 
wrong side of the channel. 

[Ed. Note. — For other cases, .see Collision. Dec. Dig. § 102.* 
Collision rules, speed of steamers iu fog, see note to The Niagara, 28 
C. C. A. .5;i2.] 

In Admiralty. Suit for collision by the City of New York, as 
owner of the ferryboat Richniond, against the steam tug George F. 
Randolph, the Baltimore & Ohio Railroad Company, claimant, with 
cross-libcl by claimant. Decree finding both vessels in fault. 

Archibakl R. Watson, Carter, Ledyard & Milburn, W. H. Merritt, 
and J. M. R. Lyeth, ail of New York City, for city of New York. 

Harrington, Bigham & Englar and D. Roger Englar, ail of New 
York City, for Baltimore & O. R. Co. 

MAYER, District Judge. Cross-libels hâve been filed against the 
Randolph and against the city of New York for damages resulting 
from a collision on December 13, 1911, between the municipal steam 
ferryboat Richmond and a car float in tow of the steam tug George 
F. Randolph. The libels were tried together. 

The city of New York contends ; (1) That the Randolph was 
guilty of a violation of the narrow channel rule (rule 10 of the Pilot 
Rules). (2) That the Randolph, in violation of rule 4, was négligent 
in failing to port ber wheel when she heard the fog signais of the 
Richmond. (3) That the Randolph was guilty of négligence in not 
stoi:)ping and reversing sooner. 

•For other cases see same topic & § ndmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The railroad company contends : (1) That the collision was due to 
the excessive speed of the Richmond. (2) That the Richmond failed 
to stop and reverse in season. 

On the morning in question each boat was justified in starting on 
its journey. The Randolph set out on her trip up the bay from St. 
George, Staten Island, at 7 :20 a. m. ; the weather being sufficiently 
clear so that Robins Reef Light was visible a mile away. The Rich- 
mond started on her 7 :40 trip from Manhattan to St. George at about 
7:51 a. m. The collision occurred about 8:05 a. m. 

The captain of the Richmond was an experienced ferryboat captain, 
and had of ten run between New York and St. George in f oggy weath- 
er. He had many times taken the course which he took the morning 
in question, and was thoroughly familiar with it. That course was 
as foUows: After clearing the ferry slip he ported his wheel to W. 
1/2 S., and kept that course until he heard the horn at Castle William 
a little aft of his beam ; then S. W. until abreast of the bell on the 
lower end of Governor's Island Wall ; then S. W. % S. ; then 14 oî a 
point west on that course until the time of collision. The Richmond 
compass was undoubtedly trustworthy, and the course just outlined 
would put both craft on the westerly side of the channel. 

The captain of the Randolph steered a course N. E. Yo N. from a 
point somewhere near a quarter of a mile off Robins Reef Buoy, as 
shown on the chart (Libelant's Exhibit 3) from A to AA. The float 
of ten cars was loaded to capacity, and while it is not clear whether 
the freight was iron, steel, or coal, the ends of the float were bound 
in iron. 

Capt. Shannon, of the Randolph, was frank, and in eft'ect admitted 
that his compass was not accurate. Upon ail the facts, I am satisfied 
that the collision took place to the west of the middle of the channel, 
whether the channel is deemed to include the anchorage ground or 
not. 

[1] The narrow channel rule undoubtedly applies to the main ship 
channel between Governor's Island on the east and Bedloe's and ElHs 
Islands, on the west. The La Bretagne, 179 Fed. 286, 102 C. C. A. 
651. The Randolph claims, however, that the channel is the entire 
navigable channel, and not the space between anchorage grounds, and 
upon that theory that the Randolph was about the middle of the chan- 
nel, and, therefore, was not violating the narrow channel rule. 

I cannot concur with this claim, especially as applicable to naviga- 
tion in a fog. Rules and régulations hâve been officially promulgated 
for New York Harbor, and certain anchorage grounds and channels 
bave been laid out and charted. It is a contradiction in terms to hold 
that vessels may rely upon those rules, and anchor in a place of pre- 
sumed safety, and yet, because the anchorage grounds is a part of the 
channel, be subject, in a fog, to collision and damage. While this 
précise question seems not to bave been decided in any reported case, 
this view is impliedly sustained in The Mahanov (D. C.) 126 Fed. 587, 
and I find nothing in The C. W. Morse, 161 Fed. 847, 88 C. C. A. 
665, to the contrary. 
200 F.— 7 
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[2] 2. The city relies for its second proposition upon the applica- 

bility of rule 4 which is as f ollows : 

"Rule 4. When steam vessels are approaching eacli other head and head, 
that is, end on, or nearly so, it shall be the duty of each to pass on the port 
side of the other ; and elther vessel shall give, as a signal of her intention, 
one short and distinct blast of her whlstle, which the other vessel shall an- 
swer promptly by a similar blast of her whlstle, and thereupon such vessels 
shall pass on the port side of each other." 

This rule certainly cannot be invoked in a fog, unless it can be 
shown that the vessel is seen dead ahead. A literal compliance with 
the rule, when vessels are uncertain as to the location of each other, 
might well lead to grave disaster. 

[3] 3. The first contention of the railroad is that the collision was 
due to the excessive speed of the Richmond. The distance from the 
Battery to St. George was stated by the captain of the Richmond to 
be 4% to 5 miles. The chart (Exhibit C) shows that the distance in 
a straight Une is fully 5 miles, and the course pursued by the Rich- 
mond was probably another quarter of a mile. On the trip of the 
collision the Richmond left the Battery about 7:51 a. m. and arrived 
at St. George at 8:23 a. m. — 32 minutes. If 2 minutes be allowed for 
time lost in collision, the Richmond made say 5 miles in 30 minutes, or 
at the rate of 10 miles an hour. As the tide was running about 2 
miles an hour, the effect of the tide would be équivalent to 1 mile, so 
that the Richmond's speed must hâve been about 9 miles an hour, or, 
to be libéral, let us say 8 miles. 

Computing another way, 14 minutes elapsed between departure and 
collision — -7:51 to 8:05. Assume the collision to hâve happened about 
opposite the Greenville Buoy. The captain of the Richmond, at a 
time when the events were fresh in his mind, stated in his sworn re- 
port that it happened between the Greenville Buoy and Robins Reef, 
and he made the same statement to the superintendent of ferries. 

His testimony on the trial on this point was very unsatisfactory, 
and it is manifest that his report, transmitted to the local board of 
steamboat inspectors, and his statement to his superior officer, con- 
tain his genuine belief as to the place of collision. The captain of 
the Randolph impressed me very favorably. He seemed anxious to 
tell the facts, even though they might be unf avorable to him^ — as wit- 
ness his frankness as to the unreliability of his compass. 

He testified that the collision happened below the buoy, and ex- 
plained that his statement was based upon the length of time which 
it took him after the collision to reach the Greenville stake boat, which 
was just above the buoy. Of course, it is impossible for any one to 
say just where the collision occurred; but if, on this theory, we as- 
sume the place of collision as opposite the Greenville Buoy, then the 
distance was about 3i/4 miles from the Battery on the course followed 
by the Richmond. In the elapsed time of 14 minutes, the tide, run- 
ning 2 miles an hour, would hâve an efïect équivalent to one-fourth 
of a mile. Deducting this one-fourth mile, the Richmond upon this 
theory must still hâve run 3 miles in 14 mintites, or at the rate of over 
12 miles an hour. Making a libéral allowance for errors on a the- 
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oretical computation, it woujd be difficult to arrive at less than 8 miles 
an hour, and thus to avoid the condemnation of such cases as The 
Somerville, 162 Fed. 681, 89 C. C. A. 473, and The No. 4, 161 Fed. 
847, 88 C. C. A. 665. 

On the other hand, I think the testimony satisfactorily establishes 
that the Randolph was going at a cautions rate of speed, certainly not 
more than 31/^ miles an hour, and probably less. When the collision 
was imminent, each captain did the best he could in the emergency. 
I think the Randolph stopped and reversed as soon as she could, and 
so did the Richmond; but the difïiculty was that the Richmond had 
been going too fast, instead of feeling her way, and therefore her 
headway could not be stopped in time to avoid the collision. 

I think that the theory of the Randolph is right, and that, as the 
car float swung to port, her corner swung under the guard of the 
ferryboat, and the damage resulted from the forward motion of the 
ferryboat. If the Randolph's car float had been going ahead, the fer- 
ryboat would hâve been sunk. The nature of the damage confîrms 
the theory of the Randolph that the collision occurred because of the 
forward motion of the ferryboat under her port helm, and that the 
only movement of the car float was the swing to port necessarily in- 
cident to her backing. 

From the foregoing it is apparent that each boat was in fault. It 
is but fair to the captain of the Randolph to state that the unreliability 
of his compass was no individual fault of his, but that unreHability 
nevertheless put his boat on the wrong side of the channel. On the 
other hand, the captain of the Richmond, who was steering a course 
that had stood the test many times, and who was doubtless anxious, 
as far as possible, to keep his boat on schedule, ran her at a rate of 
speed which was unjustifiable in this fog. 

Each boat was at fault, and it seems to me that the case is peculiarly 
one where the damage should be divided. 



GOEDE V. OITY OF COLORADO SPRINGS et al. 

(District Court, D. Colorado. September 21, 1912.) 

No. 5,975. 

Rbmoval of Causes (§ 49*) — Divebsitt or Citizbnship — Sepaeable Con- 

TKOVERSY. 

An action in a state court by a person injured by falling on a side- 
walk, agalnst the owner of the abuttlng property and the city, both be- 
ing chargea in the complaint wlth havlng negHgently permitted the walk 
to become out of repair and unsafe, is one to recover for the concurrent 
négligence of both défendants, which created a joint liability, and there 
is no separable controversy, which renders the cause removable by the 
property owner, who is a nonresident; the other parties both being citi- 
zens of the state. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. §§ 95- 
99; Dec. Dig. § 49.* 

Separable controversy as ground for renjoval of cause, see notes to 
Robbins v. BUenbogen, 18 C. C. A. 86 ; Mecke v. Valleytown Minerai Co., 
35 C. C. A. 155 ; PoUitz v. Wabash R. Co., 100 C. C. A. 4.] 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by John V-. Goede against the City of Colorado 
Springs and the International Realty Company. On motion to re- 
mand to state court. Motion sustained. 

Orr, Robinett & Mason, of Colorado Springs, Colo., for plairjtiiï. 
Cbinn & Strickler, of Colorado Springs, Colo., for défendant Re- 
alty Company. 

POPE, District Judge. This cause is before the court upon a 
motion to remand. The cause was removed into this court by the 
défendant the International Realty Company, a Wyoming corpora- 
tion, claiming that the controversy between it and the plaintifï is a 
separable one, and that therefore, notwithstanding the fact that the 
plaintifï and the défendant, the city of Colorado Springs, are each 
citizens of Colorado, the cause is removable. The motion to remand 
raises the question of wheth'er there is a separable controversy be- 
tween the plaintiff and the Realty Company'. This, of course, must 
be determined solely by the face of the complaint. 

The allégations of the complaint show a cause of action as follows : 
That the défendant Realty Company is the owner of a certain two- 
story frame building located in the city of Colorado Springs, con- 
structed flush with the public sidewalk along Kiowa street ; that the 
eaves of that building project over said walk to an extent such that, 
when water drips off the roof of said building, it falls upon said side- 
walk near the center thereof and there accumulâtes and freezes in 
cold weather; that along the eaves of said building is a tin or zinc 
gutter, intended for the purpose of catching the drippings from the 
roof of said building in times of rain or melting snow, and to convey 
the same to two downspouts located at two of the corners of said 
building; that said downspouts were fastened to the outside of the 
building, and were so constructed and maintained by the Realty Com- 
pany that, when water ran down the same, it would empty upon the 
walk; that the walk is constructed of flagstones, and is maintained 
by the défendant Realty Company for the use of pedestrians along 
said Kiowa street; that said walk was uneven on its surface, sloping 
downward from the middle and along its center line toward the inside 
of said walk next to said building, and the blocks of flagstone in 
said walk were uneven and rough, and so placed together as to form 
dépressions in said walk, into which water from said downspouts 
and from said eave gutters accumulated along and next to the inner 
side of said walk the whole length of the building, and in freezing 
and thawing weather f ormed an icy coating, slanting each way from 
the middle of said walk. It is further alleged that for approximately 
one year prior to March 4, 1912, the gutter maintained by said Realty 
Company along said building was old, worn, and full of holes, and 
in such condition as that during rain and moisture from melting snow 
in winter the water running from the roof of the building would 
run into the gutter and leak down upon the walk below, and the wa- 
ter that ran down the spouts would empty upon and across the walk, 
and there accumulate upon the walk, and in cold weather would con- 
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geai and form a ridge and coating of ice along the building near the 
center of the walk. The complaint further avers that on March 4, 
1912, the said sidewalk was covered near and along the center there- 
of with a ridged, rough, and uneven coating of ice, formed by reason 
of melting snow running from the roof of said building and leaking 
through said guttering along the eaves, and also from water conveyed 
down said spouts upon and along said walk, thereby making the walk 
unsafe for pedestrians; that on the night of March 3d a light snow 
had fallen, which covered said ice formation on said walk in such a 
way as to obscure it from view ; that plaintiiif, while walking along 
the north side of said building, about 7 o'clock in the morning of 
March 4, 1912, and in the exercise of ordinary care for his own 
safety, suddenly slipped upon said icy formation, and fell violently 
upon the walk, sustaining severe injuries. The complaint allèges that 
ail the conditions above described, including that of the guttering and 
downspouts, and the fact of their leaking and emptying upon said 
walk, and there accumulating and becoming frozen, with an uneven 
and rough surface, were well known to both of the above-named de- 
fendants, or by the exercise of ordinary care would hâve been known 
to them, and each of them, at and for two months or more prior to 
plaintiff's injury. It is charged that the défendant the city of Col- 
orado Springs had supervision of and control over the manner in 
which said sidewalk was maintained, and at ail times above mentioned 
had knowledge of the condition of said walk, and the fact that during 
freezing weather the same would become coated over and ridged up 
in the middle of the walk with ice caused from water leaking from 
the guttering and emptying from said downspouts upon said walk. 
The complaint charges that the injuries received by the plaintifif were 
the resuit of the carelessness and négligent manner in which the de- 
fendant Realty Company maintained its premises and sidewalk as 
hereinbefore alleged, and by reason of the careless and négligent man- 
ner in which the défendant city permitted the sidewalk to be main- 
tained. 

The controlling question is whether the controversy as between the 
plaintiff and the Realty Company was separable from that between 
the plaintifï and the défendant city. The décisions of Colorado are 
to the efïect that a suit such as the one above outlined may be main- 
tained either jointly or severallv against the city and the abutting 
property owner. In Elliott v. Field, 21 Colo. 378, 41 Pac. 504, it is 
said : 

"This may be one of those cases where both the owner of the abutting 
lot and the city are under a eonnuon oblifiation to keep safe the sidewalk in 
front of such lot. If so, and if the plaintiff is injured by their failure in 
this respect, which failure would be a conunou nejîlect of a conunon duty, the 
plaintifC would hâve his élection to sue the défendants .iolntly or sevérally. 
It is suiflcient to say, however, that in effect this complaint in gênerai ternis 
allèges that it was the duty of both the défendants to keep safe this place 
where the accident happened, which, it is alleged, they did. not do, and their 
failure was the cause of the injury. The gist of the grievance was the com- 
mon négligence of both défendants in not properly guarding the excavation. 
This being so, and the complaint also setting forth a state of facts which 
shows that the city ought to hâve known of the defect in this Street, and re- 
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paired the same, prlor to the accident, the complaint Is sufflcient to support 
the verdict against both the défendants." 

This case quotes and adopts as a correct statement of the law City 
of Peoria v. Simpson, 110 111. 294, SI Am. Rep. 683. In this latter 
case, in discussing whether a suit such as this may be maintained 
jointly against the city and the property owner, the court says: 

"Undoubtedly the rule Is, for separate acts of trespass separately done, 
or for positive acts negligently done, although a single injury is inflieted, the 
parties cannot be jointly held liable to the party injured. If there is no 
concert of action — no eommon intent— there is no joint liability. This rule 
Is very well settled by authority. [Giting authoritie.s.] But a différent prin- 
ciple applies where the injury is the resuit of a neglect to perform a eommon 
duty resting on two or more persons, although there may be no concert of ac- 
tion between them. In such cases the party Injured may hâve his élection to 
sue ail parties owing the eommon duty, or each separately, treating the liabil- 
ity as joint or separate. A famillar case illustrating the principle is, where a 
person is injured by the falling of a party wall erected on the dividlng line 
'between two lots owned by différent persons, the action is maintainable 
jointly against both owners. It is for the reason it was a eommon duty of 
both owners to malie the repairs. Another instance is, where a passenger is 
injured by a négligent collision of the trains of two rallroad companies, he 
may maintain one action against both. And so it has been held an action 
may be maintained jointly against towns, where the law will authorize such 
an action, for an injury resulting from the insufliciency of a bridge which 
both towns are under an obligation to maintain. [Citing authorities.] In 
Bryant v. Bigelow Carpet Co., 131 Mass. 491, it was held, where the négli- 
gent acts of two défendants combined to produce the injury to plaintiff, a 
joint action oould be maintained against both négligent parties." 

Other Colorado cases bearing upon municipal liability, upon facts 
similar to those hère alleged, are City of Denver v. Dunsmore, 7 Colo. 
328, 3 Pac. 705; City of Denver v. Moewes, 15 Colo. App. 28, 60 
Pac. 986; City of Colorado Springs v. Floyd, 19 Colo. App. 167, 73 
Pac. 1092. No décision has been called to my attention modifying 
the rule as announced in Elliott v. Field, that a case such as this con- 
stitutes ajoint cause of action against the city and the property owner. 
It vvould be sufScient, therefore, to leave this case where the state 
décisions place it, to wit, as being a joint action, and thus as furnish- 
ing no basis for a removal upon the ground of its being a separable 
controversy. The récent décisions of the Suprême Court of the 
United States seem clearly to indicate that where, under state law, an 
action is joint, it will be so considered by the fédéral courts in passing 
upon questions of removal. In Cincinnati & Tex. Pac. Ry. v. Bohon, 
200 U. S. 221, 225, 26 Sup. Ct. 166, 168 (50 L, Ed. 448, 4 Ann. Cas. 
1152), it is said: 

"We bave under considération an action for tort which by the Constitution 
and laws of the state, as interpreted by the higbest court lu the state, gives 
a joint remedy against master aud servant to recover for négligent injuries. 
This court has repeatedly held that a separable controversy must be sbown 
upon the face of the pétition or déclaration, aud that the défendant lias no 
right to say that an action shall be several which the plalntlfC elects to 
make joint. A state has an unquestionable right by its Constitution and 
laws to regulate actions for négligence, and where it has provided that the 
plaintilï in such cases may proceed jointly or severally against those liable 
for the injury, and the plaintiff in due course of law and in good falth bus 
flled a pétition electing to sue for a joint recovery given by the laws of the 
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State, we know of nothing in the fédéral removal statute which wlll convert 
such action Into a separable controversy for the purpose of removal, because 
of the présence of a nonresident défendant therein properly joined In the 
action under the Constitution and laws of the state wherein it is conducting 
its opérations and is duly served with proeess." 

See, also, Chicago, etc., Ry. Co. v. Willard, 220 U. S. 413, 31 Sup. 
Ct. 460, 55 h. Ed. 521. 

Without resting the décision, however, upon the fact that the state 
courts hâve declared such actions to be joint, do the allégations of the 
complaint, when tested by fédéral décisions, make a separable con- 
troversy? I am of opinion they do not. An analysis of the complaint 
shows that the duty resting upon each défendant was the same, and 
that the breach of duty alleged against each was the same. The duty 
of each défendant was to maintain a safe sidewalk. The breach of 
this duty by each défendant was in permitting the sidewalk to become 
unsafe. The allégations of négligence may be classed as three : First, 
permitting the spouts to empty upon the sidewalk ; second, permitting 
the gutters to become leaky and drip upon the sidewalk; and, third, 
constructing the sidewalk in such a manner as to empty its water 
toward the building rather than toward the street. As to the first of 
thèse, however, it is alleged that they had existed for a period of at 
least two months, and that both défendants had actual or constructive 
notice thereof . Upon thèse allégations the city, no less than the. prop- 
erty owner, was in each instance guilty of négligence. If permitting 
the spouts to empty into the middle of the sidewalk is to be deemed 
négligence by the Realty Company, it is equally to be deemed négli- 
gence by the city, since the city with full notice permitted such spouts 
so to discharge. If the maintenance of a rough and uneven sidewalk, 
and one sloping toward the building, is to be considered négligence as 
against the Realty Company, the city is equally négligent, since with 
full knowledge of the conditions it permitted the sidewalk to remain 
thus defectively constructed. If permitting the gutters to become full 
of holes and drip water upon the sidewalk is to be deemed négligence 
by the Realty Company, it is equally négligence by the city, since the 
latter, fully knowing such dripping to exist, permitted it to continue. 

Argument was made upon the hearing that the attitude of the Realty 
Company was misfeasance, whereas that of the city was simply non- 
feasance. But this does not appear. Had the Realty Company placed 
an obstruction upon the walk, that might bave been considered an af- 
firmative act, or a misfeasance; but hère, presumably, the gutters 
were, when constructed, in good condition, and the négligence of the 
Company was in simply permitting them to become old and full of 
holes, and thus permitting them in that condition to drip water upon 
the walk. The négligence, therefore, is ultimately one of failure to 
act; that is, failure to remedy this condition, and to thus prevent ice 
upon the sidewalk. The sin was one of omission. In this the city 
was equally to blâme. Its obligation, no less than the obligation of 
the Realty Company, was, after the notice alleged, to see that the con- 
dition did not continue. The case is thus one in which each défend- 
ant is charged with precisely the same duty, and in which each de- 
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fendant failed to perform that duty. In that respect the case differs 
from the Une of décisions cited for the défendant Realty Company, 
in which one of the défendants was accused of négligence as to some 
matter in which the other défendant had no part. 

An illustration of this is Anderson v. Southern Ry. Co. (C. C.) 177 
Fed. 571. In that case the railroad company and its engineer were 
sued for damages. The négligence charged against the company was 
the employment of the engineer, an incompétent person; and the nég- 
ligence charged against the engineer himself was that he did not blow 
his whistle at public crossings, and in otherwise running his engine in 
a reckless and négligent manner. Judge Newman, sitting in the 
Northern district of Georgia, held that this controversy was separable, 
for the reason that the négligence of the company, to wit, the employ- 
ment of an incompétent person, was not concurrent with the négli- 
gence of the engineer in the opération of the train. In other cases 
there is a similar distinction, arising from the fact that the négligence 
charged against the défendant company is imperfect machinery or 
an unsafe place to work, whereas the négligence charged against the 
individual défendant is the improper management of such machinery 
or other affirmative personal act. It is to be noted that in none of 
thèse cases is the act of négligence common to both défendants. A 
few of the cases cited bv défendant Realty Companv, and thus dis- 
tinguishable. are Yates v.' 111. Cent. Ry. Co. (C. C.) 137 Fed. 943 ; Fer- 
gason V. Chicago, M. & St. P. Ry. Co. (C. C.) 63 Fed. 177; Mcln- 
tyre v. Southern Rv. Co. (C. C.) 131 Fed. 985; Gustafson v. Chicago, 
R. I. & P. Rv. Co. (C. C.) 128 Fed. 85 ; Plenry v. 111. Cent. Ry. 
Co. (C.C.) 132 Fed. 715; Hartshorn v. A., T. & S. F. Ry. Co. (C. 
C.) 77 Fed. 9; Coker v. Monaghan Mills (C. C.) 110 Fed. 803. 

Hère, however, such négligence was concurrent, and, as said in 
Chesapeake & Ohio Rv. Co. v. Dixon, 179 U. S. 131-139, 21 Snp. Ct. 
67, 71 (45 L. Ed. 121): 

"Wlieve eoiicui-reut négligence is ch;i.i-f;ed, the controversy is not separable." 

Chicago, etc., Ry. Co. v. Willard, 220 U. S. 413, 31 Sup. Ct. 460, 55 
L. Ed. 521, cited supra, will also be found, upon examination of its 
facts, to be enlightening upon this point. I am of opinion that this 
case is within City of Peoria v. Simpson, above cpaoted, wherein it is 
said: 

"Wliere an injury results from tlie concurrejit nejîUsence of severiil per- 
sons, ail being under a comnion dnty to observe care, thougli tbat duty is sep- 
arate with référence to that which canses the in.inry, ail are jointly liable. 
* * * If it shall be ascertained it was the dnty of both the owner and 
the city to lieep the sidewalk iu repair, theu the failure to do so was a com- 
mon neglect." 

To quote EHiott v. Fields, supra, the complaint présents "a common 
neglect of a common duty." 

The motion to remand will accordingly be sustained. 
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COCA-COLA 00. V. DEACON BROWN BOTTLING CO. et aL 

(District Court, N. D. Alabama, S. D. February 20, 1912.) 

No. 220. 

1. Trade-Marks and Tbade-Names (| 93*) — Validitt — EIffect of Reoistba- 

TioN — Evidence. 

Evidence held to estaWish the exclusive use of the words "Coca-Cola" 
as a trade-mark la interstate commerce by the Coca-Cola Company for 
more than 10 years next precedlng February 20, 1905, so that its regis- 
tration thereafter made it a valid trade-mark, under Act Feb. 20, 1905, 
c. 592, § 5 (b), 33 Stat. 725 (U. S. Comp. St. Supp. 1911, p. 1461), regard- 
less of the descriptive cliaracter of tlie words. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 104-106 ; Dec. Dlg. 5 93.*] 

2. Monopolies (§ 21*) — Suit fob Infeingement — Défenses. 

That a manufacturer's sale contracts œay be Invalid, as in violation of 
Sherman Anti-Trust Act July 2, 1890, c. 647, § 1, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), is no défense tû a suit for infringement of its trade- 
mark. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 15; Dea Di.:. 
§ 21.»] 

3. Courts (| 310*) — Fédéral Courts — Parties— Joindeb. 

Merely proper or even necessary parties are not required to be jolned 
in a fédéral court, vchere the resuit would be to defeat Its jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. { 857; Dec. Dig. 
! 310.*] 

4. Teade-Mabks and Trade-Names (§ 95*) — Suit for Ineringement — Pbe- 

LIMINAET INJUNCTION. 

A prellminary injunction granted to restrain infringement of the trade- 
mark "Coca-Cola." 

[Ed. Note. — For other casea, see Trade-Marks and Trade-Names, Cent. 
Dig. §108; Dec. Dig. | 95.*] 

In Equity. Suit by the Coca-Cola Company against the Deacon 
Brown Bottling Company and others. On motion for preliminar}' 
injunction. Motion granted. 

Percy, Benners & Burr, of Birmingham, Ala., and Candlers, Thom- 
son & Hirscb. of Atlanta, Ga., for complainant. 

Samuel B. Stern, of Birmingham, Ala., and Perkins Baxter, of 
Nashville, Tenn., for défendants. 

GRUBB, District Judge. The right of complainant to the use of 
the words "Coca-Cola" as a technical trade-mark under the act of 
1881 »3 doubtful; at least, in view of the fact that the words are ad- 
mittedly suggestive, and probably merely descriptive of the constitu- 
ents of the beverage, and not subject to be appropriated as a trade- 
mark. On motion for a preliminary injunction, the complainant is 

*FoT otb*t cases aee »ame toplc i } itombeb in Dec. & Am. Dlga, 1907 to date, & Rep'r Indezet 
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required to make his right clear, and under this claim has not suc- 
ceeded in doing so to my satisfaction. 

[1] The évidence, however, satisfied me that the complainant and 
its predecessors in title to the trade-mark hâve had actual and ex- 
clusive use of the combined words "Coca-Cola" for at least 10 years 
preceding April 1, 1905, the date of the taking effect of the act of 
February 20, 1905. Under this act the trade-mark was again reg- 
istered. The act, as construed, provides that 10 years' actual and ex- 
clusive user of the trade-mark confers the right to register it as a 
valid trade-mark, though the words are merely descriptive. For this 
reason, and in view of the facts shown by the affidavits, I think the 
complainant is entitled to the benefit of the trade-mark; it having 
been shown to hâve acquired a secondary meaning, indicative of origin 
and ownership or manufacture bf "Coca-Cola" by complainant, by 
such user, in addition to the presumption, from a user of 10 years 
before the enactment of the statute, that it had acquired such sec- 
ondary meaning. 

Infringement is shown, if the trade-mark is valid, without conflict. 
The évidence does not show that a deleterious substance is included 
in the formula, or purposely introduced into the beverage, and there 
is not sufficient showing that complainant is disentitled to protection 
upon that ground. 

[2] Alleged invalidity and illegality of the dispensing contract, 
because of the Sherman Act, is no ground for denying the complain- 
ant protection against an infringement of its trade-mark, since award- 
ing such relief does not involve the enforcement of the alleged illégal 
contract. 

[3] The licensees of complainant are not exclusive licensees, and 
hence not necessary, but at most only proper, parties ; and as the 
Birmingham company is a citizen of Alabama, the making of it a party 
would deprive the court of jurisdiction of the case, so far as it seeks 
relief, at least, from unfair compétition, and apart from the registered 
trade-mark. Merely proper and even necessary parties are not re- 
quired to be joined, when the resuit is to defeat jurisdiction. Com- 
plète justice can be done as between the présent parties to the bill. 

Complainant has sufficient interest in the subject-matter of the suit 
to maintain it. It retains title to the trade-mark and is directly in- 
terested in the infringement of it, with référence to even bottled 
goods, since the diminution of sales, by infringement of the bottiers, 
reflects on its sales to the bottiers. 

The act of February 20, 1905, does not seem te me to be open to 
the constitutional objections asserted against it by respon dents. 

[4] The probability of complainant's ultimate success seems to me 
great enough to justify the issue of the temporary injunction. AI- 
lowance of damages for infringement is an inadéquate remedy to 
plaintiff, because of the impossibility of any accurate measurement 
of its accrued damages and the uncompensated inroad on its good will 
by continued use of defendant's mark. The same may be said of 
dèfendant's right to indemnify on an injunction bond. However, the 
défendant can continue its business, using a différent mark, or none 
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at ail, so that there will not be a total interruption of its business ; 
and the trial of the cause can be speeded to final order by any reason- 
able decree desired by défendant, and ail reasonable protection given 
it by requiring the exécution of a proper injunction bond. 

I think the greater probability of injury, not capable of being in- 
demnified against, is with the déniai of the temporary injunction. 



COOA-COLA CO. V. AMERICAN DRUGGISTS" SYNDTCATB et al. 
{District Court, S. D. New York. Octolier 7, 1912.) 

rEADE-MAEKS AND TraDE-NaMES (§ 95*) — InFRINGEMENT— INJUNCTION. 

Complainant's trade-mark "Coca-Cola," appUed to a soft drlnk sold 
at soda fountalns, was prima facie Infringed by défendant'» sale of a 
similar préparation under the term "Bxtract of Coca and Kola," so as 
to entitle complainant to a prellmlnary Injunction. 

[Ed. Note.— For other cases, see Trade-Markg and Trade-Names, Cent. 
Dlg. § 108; Dec. Dlg. § 95.*] 

In Equity. Suit by the Coca-Cola Company against the American 
Druggists' Syndicate and others. On motion for preliminary in- 
junction. Granted. 

Harry D. Nims, of New York City, Candler, Thompson & Hirsch, 
of Atlainta, Ga., and Colby & Goldbeck, of New York City, for com- 
plainant. 

S. Stanwood Menken, for défendants. 

LACOMBE, Circuit Judge. In Coca-Cola Co. v. Nashville Syrup 
Co. (U. S. District Court, Middle District of Tennessee, July 8, 1912) 
200 Fed. 157, it was held, in a carefully considered opinion, that com- 
plainant has a valid registered trade-mark in the term "Coca-Cola," 
applied to the well-known soft drink which it makes and vends, This 
conclusion I am inclined to accept as correct. 

The only question left is whether, in undertaking to afford relief 
against the use by others of a similar term, the court should enjoin 
the défendants from selling the préparation which the défendant 
Syndicate makes under the term "Extract of Coca and Kola." It 
is no substantial departure from the term "Coca-Cola" to spell ei- 
ther or both words with a K, or to substitute for the hyphen the 
conjunction "and" or an ampersand, and it seems not to be a suf- 
ficient differentiation to call the compound an extract, or an elixir, 
or a décoction. 

For obvions reasons, both sides insist that the cola constituent of 
their respective compounds has been thoroughly decocainized, thus 
depriving it of its peculiarly characteristic élément. There is not 
in the record any satisfactory évidence that a combination of de- 
cocainized coca with cola has ever been used, or is usable, in medi- 
cine or in the arts, or any otherwise than as a soft drink. Under 
thèse circumstances it would seem that complainant is entitled to an 

*For otber caaea aee same topic & i NmiBzB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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injunction against the further use of the term "Extract of Coca and 
Kola," or any similar term as the name of defeudant's soft drink. 
That the drink as sold is concentrated, so as to require dilution by the 
dispensing druggist and the addition of sweetening to make it a safe 
and palatable ingrédient to be added at the soda fountain to aërated 
water, seems immaterial. 

The opération of the injunction will be stayed for 60 days after 
entry of the order. 



In re RATIIFON BROS. 

KIRKPATRICK v. GALLUP. 

(District Court, W. D. Micliigan, N. D. November 8, 1912.) 

Bankruptcy (§ 2!>7*) — Jurisdiction of Courts — Anoillaky Jurisdictio^'. 

A summary proceeding by a trustée in banliruptcy to recover property 
belonging to the estate in tbe possession of a nonresldent of tlie district 
of adjudication can only be maintained in the district of such person's 
résidence, where the property is and the order must be euforced ; the 
court of baukruptey in such district having ancillary jurisdiction to 
grant such order. 

[Ed. Note. — For other cases, see Baul^ruptcy, Cent. Dig. § 413 ; Dec. 
Dlg. § 297.* 

Jurisdiction of fédéral courts in suits relating to banltruptcy, see note 
to Bailey v. Moslier, 11 O. C. A. 313.] 

In the matter of Rathfon Bros., bankrupts. Pétition by John C. 
Kirkpatrick, trustée, against George Gallup. On motion by re- 
spondent to dismiss pétition for want of jurisdiction. Motion 
granted. 

Scott, Bancroft & Stephens, of Chicago, 111., for petitioner. 
G. W. Davis, of Saginaw, Mich., for respondent. 

SESSIONS, District Judge. This is a pétition of the trustée in 
bankruptcy for a summary order requiring respondent to turn over 
and surrender certain moneys, amounting to nearly $7,500, which 
are alleged to be held by respondent for and to belong to the bank- 
rupt estate, and to hâve been paid to him for that purpose by one 
of the bankrupts immediately prior to and in contemplation of the 
bankruptcy proceedings which were instituted in this court. The 
moneys are alleged to hâve been received by respondent in this dis- 
trict. At that time, however, he was a résident and citizen of the 
state of Illinois. He afterwards removed to the state of Montana, 
and later to the city of Saginaw, in the Eastern District of the state 
of Michigan, where he now résides. Upon the filirig of the trustee's 
pétition, an order was made by this court requiring respondent to 
appear upon a definite date and show cause why the prayer of the 
pétition should not be granted, and directing service of the pétition 
and order to be made upon him by registered mail. 

Respondent appears specially and challenges the jurisdiction of 
the court, claiming: (1) That this court is without authority to com- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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pel liis appearance in a district other than the one in which he ré- 
sides and in wliich the property sought to be recovered is located; 
and (2) that this controversy must be determined, if at ail, in a 
plenary suit, instead of a summary proceeding. In other words, his 
contention is : (1) That a summary proceeding against hini, like 
the présent one, can be brought and maintained only in the bank- 
ruptcy court for the Eastern district of Michigan, within whose ter- 
ritorial jurisdiction he résides ; and (2) that, without his consent, 
a plenary suit can be brought and maintained against him only in a 
state court of compétent jurisdiction. If the first claim or conten- 
tion of respondent be sustained, it will then be both unnecessary and 
unbecoming to consider the second one. 

In the case of Babbitt v. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 
54 L. Ed. 402, 17 Ann. Cas. 969, the Suprême Court seems to hâve 
decided the question hère presented adversely to the petitioner and 
in favor of the respondent. In that case a corporation had been 
adjudicated a bankrupt in one of the fédéral courts for the state 
of Missouri. The trustée in bankruptcy filed his pétition in the Dis- 
trict Court of the United States for the Southern District of New 
York, asking for a summary order directing and requiring the of- 
ficers of the bankrupt corporation, who resided in the Southern dis- 
trict of New York, to deliver to him the books and property belong- 
ing to the bankrupt estate then and there in their possession. The 
District Court denied the pétition — 

"solely on the ground that the court was without jurisdiction 'to entertaiu 
proceedings Instituted by a trustée in bankruptcy duly appointed in a banlc- 
ruptcy proceeding pending in another district, to compel the otBcers of the 
itanlfrupt to deliver to such trustée the documents in their possession rélating 
to the business of the bankrupt.'" 

Upon appeal, the Suprême Court held, not only that the District 
Court of New York had jurisdiction, but also, in substance and 
efifect, and by its reasoning, that its authority to act in the premises 
was exclusive. 

The case of In re Wood and Henderson, 210 U. S. 246, 28 Sup. 
Ct. 621, 52 L. Ed. 1046, cited and relied. upon by counsel for peti- 
tioner, has no application to the question under considération, be- 
cause the décision in that case related to and was based solely upon 
a section of the Bankrupt Act which, as construed by the court, 
conferred upon the original court of bankruptcy exclusive power 
and authority to pass upon and détermine controversies arising out 
of its spécial provisions. 

Thèse views of the rulings of the Suprême Court were entertained 
and expressed by the Circuit Court of Appeals of the Ninth Circuit 
in Staunton v. Wooden, 179 Fed. 61, 102 C. C. A. 355, which was a 
case nearly parallel to the présent one. There the court held that 
the District Court of the United States for the Northern District of 
California, that being the court in which the adjudication in bank- 
ruptcy was made, had no authority to compel by summary order 
a person residing in the state of Nevada to deliver to the trustée in 
bankruptcy property belonging to the bankrupt estate in his posses- 
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sion in tfie state of Nevada. At the close of the opinion the court 
said : 

"In View of thèse considérations, and the authoiities, we are of the opinion 
that the District Court vvas net posscssed of jurisdiction to make and enforce 
the summary order. Since writing the above, there bas come to our notice 
the décision of the Suprême Court in Babbitt, Trustée, v. Dutcher (decided 
in February, 1910) 216 U. S. 102, 30 Sup. Ot. 372, 54 I/. Ed. 402 [17 Ann. Cas. 
969J, in which the court quoted with approval the language of Mr. Justice 
Bradley in Lathrop v. Drake, 91 U. S. 516, 23 L. Ed. 414, concerning the 
bankruptcy courts under the act of 1867, as follows: 'Their .iurisdiction is 
coniined to their respective districts, it is true; but this extends to ail mat- 
ters and proceedings in bankruptcy without limit. Whon the act says they 
shall hâve Jurisdiction in their respective districts, it means that the jurisdic- 
tion is to be exercised in their respective districts.' And the court held that 
the District Court of the United States for the Southern District of New 
York had anelUary Jurisdiction to entertain a pétition of a trustée In bank- 
rnptcy appointed by the District Court for the Eastern Division of the East- 
ern District of Missouri for a summary order directing the surrender of 
property belonging to the bankrupt's estate then in the hands of persons 
wlthin the Southern district of New York. It foilows, from that décision, 
that the reniedy of the trustée in the présent case is to obtain hls summary 
order by pétition to the bankruptcy court of Nevada." 

Upon reason and principle, as well as authority, a trustée in bank- 
ruptcy, in a proceeding of this kind, ought to be compelled to re- 
sort to the court within whose territorial jurisdiction respondent 
résides and the property sought to be recovered is located. By so 
doing both confusion of authority and circuity of action wiU be 
avoided, for it must be conceded that the court of the original bank- 
ruptcy proceedings has no authority to compel the performance of 
or to enforce obédience to its orders beyond its territorial limits, 
ànd, in those regards, the aid of another court must be asked and 
procured. While the proceeding in another court is ancillary in 
character, it présents a completely distinct and separable controversy, 
and Congress, by express enactment, has vested in the several courts 
of bankruptcy, "within their respective territorial limits," full and 
complète power and authority to try and détermine ail bankruptcy 
controversies, whether arising in original or ancillary proceedings. 

It follows that respondent's motion to dismiss must be granted. 
It is so ordered. 
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COL.LETT V. BRONX NAT. BANK. 

(District Court, S. D. New Torlî. October 29, 1912.) 

BANKRTjPTcy (§ 166*) — VoiDABLE Peefekence — Reasonable Cause to Be- 

LIEVE INSOLVENCY. 

A banlirupt, wtio was an officer of a bank, within four montbs prior 
to his bankruptcy, while insolvent and confined in jail on a charge of 
defrauding the bank, arrangea with tbe cashier, who was his debtor, to 
pay certain notes which he owed to the bank. Held, that his Intention 
to give the bank a préférence was clear, and the pay ment was made un- 
der such circumstances as to put the bank on inquiry as to his intention 
and flnancial condition, and that in the absence of such inquiry it was 
chargeaWe with knowledge of the facts, or at least with reasonable cause 
to believe that a préférence was Intended, which rendered it voidable 
at suit of the trustée under Banbr. Act July 1, 1898, c. 541, § 60a, 30 
Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended by Act June 25, 
1910, c. 412,. § 11, 36 Stat. 842 (U. S. Comp. St. Supp. lÔll, p. 150C). 

[Ed. Note. — For otlier cases, see Bankruptcy, Ceut. Dig. §§ 250-253, 
255-258; Dec. Dig. § 1()«.*] 

In Equity. Suit by Ralph h- Collett, trustée of Charles Belling, 
bankrupt, against the Bronx National Bank. Decree for complainant. 

Sullivan & Cromwell, of New York City (Ralph h- Collett, of New 
York City, of counsel), for complainant. 

John Hall Jones, of New York City, for défendant. 

HAZEL, District Judge. The bankrupt, Charles Belling, on No- 
vember 16, 1910, was indebted to the Bronx National Bank, on his 
promissory notes and for conversion, in an amount exceeding $1,400. 
He was accused of forging a certificate of the defendant's stock, and 
on discovery was arrested. On November 17th, foUowing the arrest, 
the cashier of the bank, one Harry Kolbe, at the request of the bank- 
rupt, the vice président of the bank, paid $1,400 owing by him to the 
bankrupt by applying it pro tanto upon the latter's indebtednesses to 
the bank. Was such payment a voidable préférence, within the mean- 
ing of section 60a of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 562 [U. S. Comp. St. 1901, p. 3445])? 

It must be conceded that the indebtednesses of the bankrupt to the 
Bronx National Bank, a creditor, were claims provable in bankruptcy, 
that the liability arose on antécédent obligations, and that the payment 
to the bank by the cashier of the sum of $1,400 to apply thereon was 
a transfer within the meaning of section 60a of the Bankruptcy Act. 

Upon the question of insolvency, it is fairly shown by the proofs 
that the total assets of the bankrupt on November 16, 1910, amounted 
to $22,736, and his liabilities to $37,814.60. The défendant contends 
that the uncorroborated testimony of the bankrupt, as adduced on his 
examination in the bankruptcy court in relation to his debts and lia- 
bilities, should net be considered as proving his insolvency. I can 
conceive of no valid reason for this contention, and in the absence 
of évidence to the contrary it must be held as established by the proofs 
that the aggregate of the bankrupt's property was insufïicient to pay 
his debts, and that he was therefore insolvent. 

•For other cases see eame topic & S ktimbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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An intention on the part of the bankrupt while insolvent to give 
the bank a préférence, by which it vvould receive on its provable claim 
a larger percentage than would other creditors of the same class, is 
sufficiently shown. Under section 60a of the ISankruptcy Act, prior 
to its amendment in the year 1903, to render the transaction voidable, 
it vvas necessary to prove such an intention. This is not such a case 
as Debus v. Yates (D. C.) 193 Ked. 427, wherein the bankrupt, who 
was engaged in the conduct of his business, though suspecting his 
insolvency, still beheved that, notwitbstanding his precarious financial 
condition, he woukl be able to continue and ultimately meet his obliga- 
tions. Hère the bankrupt at the time of giving a préférence was con- 
fined in jail, and, probably fearing prosecution on a charge of con- 
verting a sum of money left with him for deposit in the bank, hastened 
to make restitution through the instrumentaHty of the casliier, his 
debtor, by satisfying the promissory notes which the bank held against 
him. Varions officers of the bank knew of his dilemma. The cashier 
had full information regarding the accusation, and was probably 
aware of the bankrupt's financial condition. In any event, it appears 
that, in obédience to a téléphone message from the bankrupt after his 
appréhension, the cashier discharged his obligations to the former by 
complying with his request to pay to the bank the amount owed by 
the cashier to the bankrupt. 

Under such circumstances, the défendant must be deemed to hâve 
had reasonable cause to believe that it was receiving a préférence. 
The debt was paid under circumstances which put it upon inquiry and 
prompted investigation of the bankrupt's financial condition and the 
intention with which the indebtedness was satisfied. In re McDonald 
(D. C.) 178 Fed. 487; In re Leader (D. C.) 26 Am. Bankr. Rep. 668, 
190 Fed. 624. Nothing was done by either the bank or its officers 
towards making an investigation, and the presumption is warranted 
that by the payment to the bank of its indebtedness against the bank- 
rupt a préférence was intended, and that the défendant had reasona- 
ble cause to believe such was the intention. 

The complainant is entitled to judgment for the amount paid, with 
interest, besides costs and disbursements, to be taxed. So orderécl. 
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JACKSON CO. et al. v. GARDINER INV. CO. 

GARDINEK INY. CO. v. JACKSON CO. et al. 

(Circuit Court of Appeals, First Circuit. October 22, 1912. On Pétition 
for Eehearing, Koveniber 20, 1912.) 

Nos. 984, 9S5. 

1. Injukction (§ 155*)— Pecuniaby Relief— Adéquate Remedy— Bond. 

Wliere. in a suit by a miuority stockliolder to restrain a sale of the 
corporation"s assets to anotlier comi)any in excliange for cash or stock 
in tlie purcbasiug company, at a stockholder's élection, it appeared tbat 
couiplalnant's damage, it any, was pui'ely pecuniary in character, It was 
proper tur tlie court to authorize the substitution of a bond by défend- 
ant in place of a preliminary injunction. 

|i<;d. Note. — For other cases, see Injunction, ('ent. Dlg. § 339; Dec. 
Dig. § 155.*] 

2. CoHi'OKAiioNS (§ 584*) — Sale of Assets — Mi.nc rity Stockholdeks — Rights. 

The capital stock of tlie J. Co. was intriusically worth $3,277.51 per 
share, whi1e that of the N. Co. was intriusically worth .$2,250.371/2. A 
sciierae was inaugurated by the niajority stockholders of the J. Co. to 
nierge with the N. Co., on the basis of exchanging a share and a half of 
N. stock for one share of J. stock, or by a purchase of the minority J. 
stock at $650 a share, the niarket value, within one year. Held, that 
minority stockholders were entitled to restrain the earrying out of the 
proposition, unless they were paid the intriusic value of their shares. 

lEd. Note. — For other cases, see Corporations, Cent. Dig. |§ 2343-2347; 
Dec. Dig. § 584.* 

Acquisition by corporation of stock of other corporation, see note to 
Anglo-American Land Mortgage & Agency Co., Limited, v. Lombard, 68 
C. C. A. 120.] 

3. JuuQMENT (§ 701*)-^Res Judicata — Suit by Minority Stockholders. 

Where a suit by minority stockholders of a corporation to restrain 
the transfer of Its assets and business to another corporation was not 
in behalf of other stockholders which niight join, a judgment of dis- 
missal in such suit was not res judicata of the right of other stock- 
Jioklers to restrain the earrying out of the scheuie. 

|Ed. Note. — For other cases, see Judsnient, Cent. Dig. § 1226; Dec. 
Dig. S 701.*] 

4. COUKTS (§ 365*) — FEDERAL COURTS — STATE DECISION — Ad INTERIM INJUNC- 

TION. 

The rule that in dealing with an ad intérim injunction the court will 
be Infiuenced by a previous décision of the same or another court be- 
tween différent parties as to t'ie same subject-matter has little force as 
between state and fédéral courts especially where the law and facts are 
clear. Nor would the rule be applied where the state court décision was 
not based on any prior Unes of judicial action in the state hut was the 
judgment of the court in litigation which arose after the rights of the 
parties in the suit in the fédéral court had become flxed. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 802-805, 1353 ; 
Dec. Dlg. § 365.*] 

5. Corporations (§ 584*) — Sale of Assets — Injunction — Minority Stock- 

holders — Lâches. 

The directors of a corporation, in which complainants were Interested 
as minority stockholders, sought to put through a scheme to consolidate 
with another corporation. Certain stockholders institute<l suits to re- 
strain the consolidation ; but thèse failed, whereupon complainant, an- 
other minority stockholder, a short time before thèse suits were disposed 
of , but some years after the event, instituted suit for siniilar relief. 

•For other cases see Bame topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
200 F.— 8 
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SeJd, that complainant was entltled to awalt the resuit of the prior 
litigation, and was therefore not barred by lâches. 

[Kd. Note. — For otber cases, see Corporations, Cent. Dig. §§ 2343-2347; 
Dec. Dlg. § 584.*] 

On Pétition for Reliearing. 

6. Injunction (§ 151*) — Inteelocutort Injunction — Appucation — Heae- 

INQ — Deteeminaiion OF Meeits. 

Whlle an application for an interlocutory injunction will not ordinarily 
be determined on the merits, if It can be avoided, it Is nevertheless prop- 
er for the court to dispose of the pétition on the merits, or on collatéral 
considérations, as the case may justify. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 336; Dec. 
Dig. § 151.*] 

7. Injonction (§ 151*) — Peeliminabt Injunction — Heaeino — Disposition 

OF Meeits. 

Wliere, on an application for a preliminary injunction In a stockhold- 
er's suit to restraln a sale of the corporation's assets to another Com- 
pany, the corporation flled a brief dealing mostly wlth the merits, and 
stating that the only substantial issue of tact attempted to be raised by 
the bill was the charge that the considération for the sale was inadé- 
quate, when measured in terms of cash, and that ever,y other question 
wdH a pure question of law, asking not only that the Injunction order 
be dissolved, but that the bill be dlsmissed, It was proper for the court 
to détermine the merits. 

[Eâ. Note. — For other cases, see Injunction, Cent. Dig. § 336; Dec. 
Dig. § 151.*] 

Cross-Appeals from the District Court of the United States for the 
District of New Hampshire; Edgar Aldrich, Judge. 

Suit by the Gardiner Investment Company against the Jacicson 
Company and others. From an order granting an ad intérim injunc- 
tion, unless défendants filed a bond in the sum of $60,000 to protect 
complainant, défendants appealed; and complainant appealed from 
the provision giving défendants the option to substitute a bond. Àf- 
fîrmed. 

See, also, 200 Fed. 120. 

Owen D. Young, of Boston, Mass. (Burton E. Eames and Tyler & 
Young, ail of Boston, Mass., on the brief), for complainant. 

Edmund K. Arnold, of Boston, Mass., and Fred C. Demond, of 
Concord, N. H. (Peabody, Arnold, Batchelder & Luther, of Boston, 
Mass., and Streeter, Demond & Woodworth, of Concord, N. H., on 
the brief), for défendants. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Thèse cross-appeals arose out of an or- 
der of the District Court for the District of New Hampshire entering 
an ad intérim injunction ; the order being appealed from specially by 
the Gardiner Company, the complainant in interest, and generally by 
the J^Jashua Manufacturing Company, the latter being the respondents 
in interest, including the Nashua Manufacturing Company. The or- 
der was in favor of the complainant as a minority stockholder in the 
Jackson Company, holding 35 of the 600 shares of its capital stock, 

*For otber cases see Eame topic & § ^iumbcb in Dec. & Âm. Digs. 1907 to date, & Bep'r ludexea 
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restraining, pending litigation, the completion of an agreement for the 
conveyance of the assets of the Jackson Company to the Nashua Com- 
pany, in exchange for shares of the capital stock of the Nashua Com- 
pany, to be distributed pro rata to the stockholders of the Jackson 
Company, with some détails to be hereinafter described. The order 
was finally conditioned on the exécution of a bond by the respondents 
in the sum of $60,OCX) to protect the complainant, so as not to be en- 
forced if the bond was furnished. The respondents appealed against 
the entire order, and the complainant appealed against the provision 
giving the respondents the option to substitute the bond referred to. 

[1] The fact, however, is, as we will see, that the matters involved 
are purely pecuniary in their character, and a guaranty bond of a 
proper amount would be a sufficient équivalent for the rights of the 
complainant, however the litigation may resuit; while, on the other 
hand, the évident financial strength of the Nashua Company renders 
it entirely clear that the giving of such a bond would be a purely 
formai matter for it. Therefore, as the order of the District Court 
stands, it imposes no actual hardship on either party, and we might 
well affirm it on that ground, without looking into the case further. 

Ho\yever, the facts are so simple, and evidently so incontrovertible, 
and the law based on those facts is so clear, that the action of this 
court may be wisely allowed to turn on the merits, with the probable 
resuit that the litigation will end hère, instead of dragging along in a 
manner which should not be allowed, provided it can in any way be 
avoided. In considération of the foregoing, we will state the case 
more fully. 

[2] This bill was filed March 19, 1912, by the complainant, in be- 
half of itself and ail other stockholders of the Jackson Company. It 
allèges in substance an agreement, or proposed agreement, on the part 
of the Jackson Company, by virtue of which the stockholders of the 
Jackson Company should exchange their shares of the Jackson Com- 
pany stock at the rate of 1 share for U^. shares of the capital stock 
of the Nashua Company; the Nashua Company to receive ail the as- 
sets of the Jackson Company and assume ail its liabilities. The bill 
also allèges that an arrangement has been made by the Nashua Com- 
pany with the Ameraean Trust Company for a purchase of an amount 
of stock covering ail the minority shares in the Jackson Company, at 
the price of $650 for each share, within a year. This, of course, 
would give each stockholder in the Jackson Company $975 for each 
of his shares; and apparently this was the ordinary market value of 
this stock. But the bill also shows that each corporation appointed a 
committee to ascertain the intrinsic value of the shares of each cor- 
poration; and the resuit was that the committee appointed by the 
Jackson Company made the intrinsic value of each share of the Nash- 
ua Company $2,250.371/2, and of each share of the Jackson Company 
$3,277.51. The committee of the Nashua Company reported the same 
figures ; and the valuation made by the Mutual Insurance Companies 
by common consent resulted in the same valuations as those of the 
committees of the two corporations involved. An examination of the 
spécifie figures of assets and liabilities fully establishes thèse results 
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as to the intrinsic value of the shares of stock of the two corporations; 
and, for the purpose of this litigation, thèse values must be regarder! 
as indisputable. Consequently, under the arrangement, a shareholder 
of the Jackson Company would be compelled to exchange his stock 
for stock in the Nashua Company on the basis named, or to receive 
in cash less than one-third of the intrinsic value of what he would 
surrender. 

Except under rules of eminent domain, no owner of property can 
be compelled to dispose of it at a mère market value; but every one 
is justly entitled to hold it for its intrinsic value. Therefore, under 
Lhe circumstances of this case, any protesting stockholders, including 
the complainant, vvere not given their free option, but were under com- 
pulsion to exchange their stock for stock in the Nashua Company, or 
make a substantial sacrifice of that to which they were lawfully en- 
titled. This was practically the condition before the court in Mason v. 
Pewabic Mining Company, 133 U. S. 50, 10 Sup. Ct. 224, 33 L. Ed. 524, 
to which it was pointed out the dissenting stockholders were not ob- 
ligated to submit. Without looking for the décision of any court, this 
proposition is so clear that it commends itself at once to every légal 
mind. Therefore the case stands in ail respects as though the Nashua 
Company had combined with a majority of the shareholders in the 
Jackson Company to exchange the stock of the latter corporation for 
stock in the Nashua Company, a proposition which has been thor- 
oughly rejected. The law, as thus established, is based on such fun- 
dainental propositions, as that a person cannot be forced into contrac- 
tual relations which he has not yoluntarily accepted, that it needs 
no support from authority. Indeed, it is settled that no ordinary 
phraseology in the charters of corporations involved, or in any stat- 
ute, will accomplish a contrary resuit. 

This was made clear in Re Empire Insurance Corporation, 4 Eq. 
L. R. 341 (1867), which has been accepted as a leading case. The rule 
so far as necessary to be applied hère is stated in Angell on Corpora- 
tions, § 499, a work so far recognized by the courts and the profes- 
sion that it may well be consulted on ail topics of this character. It 
is sufficient to sav, further, that this rule has been referred to with 
approval in Clearwater v. Meredith, 1 Wall. 25, 39, 17 E. Ed. 604, 
and directly applied in Mason v. Pewabic Mining Company, 133 U. 
S. 50, 10 Sup. Ct. 224, 33 h. Ed. 524, already cited. In Mason v. 
Pewabic Mining Company the rule was applied to the same condi- 
tions as exist hère, as will be seen at pages 53, 58, and séquence, of 
133 U. S., 10 Sup. Ct. 224, 33 L. Ed. 524. Othcr aspects of the opin- 
ion in that case will be spoken of later. It is enough to say at this 
point that the complainant cannot be compelled to take shares of 
stock in the Nashua Company, or, in lieu of that, a cash value arbi- 
trarily fixed. 

[3] In reply to ail thèse propositions, the respondents set up Bow- 
ditch V. Jackson Company, 76 N. H. 351, 82 Atl. 1014, in which the 
final decree was entered on April 10, 1912. That was a bill brought by 
other shareholders of the Jackson Company than the proponent hère. 
It sought generally the same relief as asked for hère. The proceed- 
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ings were disposed of generally with référence to the rights asserted 
hère ; and the bill, on considération of the merits, was dismissed. The 
respondents maintain that this décision renders the question involved 
hère technically res adjudicata. That clearly is not so. 

We will not consider whether any bill touching the présent topic 
would be one in which complainants could represent a class, as they 
might with référence to a bill involving questions which materially 
affect the corporation itself. The question hère relates substantially 
and mainly to the several interests of several stockholders, some of 
whom may prefer to accept the consolidation of the corporations, 
while others may not, according to the several opinions of each. It 
is enough to say now that the bill in the state court was filed by spé- 
cifie stockholders, with no allégation that it was filed in behalf of other 
stockholders who might join. To operate as an estoppel against other 
stockholders, this allégation is admittedly necessary on the fundamen- 
tal principles of equity proceedings ; because, while, in a bill filed in 
behalf of ail stockholders, any stockholder may, if not guilty of lâches, 
intervene as of his own right, intervention cannot be allowed in a 
bill not filed in behalf of ail stockholders, except as a matter of dis- 
crétion on the part of the court. Thus, this distinction will be seen 
to be a matter of fundamental importance. This rule is also the set- 
tled rule in New Hampshire, as specifically stated in Marsh v. East- 
ern Railroad Company, 40 N. H. 548, 567, 77 Am. Dec. 732. So it 
is clear that the proceedings in New Hampshire cannot be regarded 
as an estoppel with référence to the présent suit. 

[4] Nevertheless it is urged that, in dealing with a motion for an 
ad intérim injunction, the court will be infiuenced by the previous ac- 
tion of another court, or of the same court, between différent parties 
with référence to the same subject-matter. This rule applies to pro- 
ceedings as between two différent fédéral courts, but is of little force 
as between state courts and fédéral courts, because the application of 
it there would be in the face of the constitutional and statutory provi- 
sions which give citizens of différent states, and aliens, peculiar priv- 
ilèges in litigating in the fédéral courts, We certainly could not ap- 
ply it to a case where the facts and the law are so absolutely and pos- 
itively clear as they are hère ; but we should also add that it is very 
plain that the attention of the New Hampshire court was not brought 
sharply to the précise points to which we are giving effect. Indeed, 
the opinion in Bowditch v. Jackson Company starts with the propo- 
sition that the main question is the gênerai one of the right of a ma- 
jority of the stockholders of a corporation to wind up the corporation 
although its charter life bas not expired. The point on which we let 
this case turn was alluded to incidentally in the opinion; and it was 
remarked that it was not necessary to examine it. The opinion vvent 
on that, assuming that such a position would be Well taken, it was 
avoided by the provision that a stockholder might hâve cash, instead 
of stock in the Nashua Company. 

Neither can this New Hampshire décision bind us. It was not based 
on any prior lines of judicial action in New Hampshire, but it was 
first reasoned out according to the best judgment of the court in lit- 
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igation which arose after the rights of the parties hère were fixed 
Consequently, on settled rules, the décision affects us only as for 
Sound reasons we accept the same as fairly representing our own judg- 
ment. 

[5] The question of lâches is raised; but even as with référence to 
statutes of hmitations, as appHed to suits brought subsequently to suits 
which for some reason hâve failed, in view of the fact that this bill 
was filed before final adjudication in New Hampshire, we think the 
équitable ruie is that the complainant hère was presumably entitled to 
await the resuit of that litigation; so, in view of the short period 
which existed between the proceeding of the corporations complained 
of and the filing of this bill, less than a year, the complainant cannot 
be charged with lâches. 

Notwithstanding the fact that in Mason v. Pewabic Mining Com- 
pany, 133 U. S. 50, 10 Sup. Ct. 224, 33 L. Ed. 524, already cited, the 
minority stockholders were held to be entitled to hâve the corpora- 
tion wound up, and its assets disposed of for cash, or its équivalent, 
yet the équitable rule properly applicable hère is of such a stringent 
character that the complainant, so long as it has gone into equity, must 
be content to receive, under the circumstances, a fair équivalent of the 
intrinsic value of its shares, to be ascertained by the court in such man- 
ner as equity requires. Therefore it is that we state that the com- 
plainant would be sufiiciently protected by the giving of the bond 
which is made a condition of the continuance of the injunction. The 
complainant, having gone into equity, must be willing to do equity, and 
is not entitled to the sharp remédies which it might hâve obtained if 
content to proceed, according to the common law. No absolute rule 
otherwise is found in the Pewabic Mining Company Case. The rule 
stated there is given only as a gênerai one, and the opinion of the 
court, at the foot of page 63 of 133 U. S., and on page 228. of 10 Sup. 
Ct. (33 h- Ed. 524), affirms that it does not say that there may not 
be circumstances which will justify a decree ascertaining the value of 
the protesting stock; and Mr. Justice Bradley, one of the most emi- 
nent equity lawyers the country ever knew, was of the opinion that 
the court went too far in ordering a sale, even in that particular case. 

The Gardiner Company assignment of errors allèges that the court 
erred in holding that a bond for the payment of money would be an 
adéquate protection for the complainant, in the view that the com- 
plainant should ultimately prevail, and also in holding that a bond for 
$60,000 would be adecjuate in amount. The last proposition was mere- 
ly restated, without any explanation why that sum is déficient. So far 
as the amount claimed is concerned, nothing was said about this oral- 
ly; but the brief reasserts it, with merely the statement that the com- 
plainant's stock was of the value of $112,000. It gives us no other 
explanation of any claim that it needs a bond of a larger amount for 
its protection. It main tains that, under the ruling in the Pewabic 
Company Case, the relief which it should receive must be the con- 
version of ail the assets of the Jackson Company into cash. In view 
of the fact that we hâve met the Pewabic Company Case, and are 
of the opinion that a payment of an amount equal to the intrinsic 
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value of the complainant's stock, to be ascertained by the court, would 
be the only remedy which the complainant can receive under équita- 
ble rules, and in view of the undoubted ability of the Nashua Com- 
pany to respond to any pecuniary judgment which may be entered 
against it, so that apparently the indemnity bond would be needed 
only to cover margins and unexpected difficulties, we think the amount 
fixed by the District Court is ample. We will add, however, that, in 
accordance with rule 22 of the District Court, which seems to be in 
harmony with section 129 of the Judiciary Act of 1911 (Act March 
3, 1911, c 231, 36 Stat. 1134 [U. S. Comp. St. Supp. 1911, p. 194]), 
it is probably within the power of the District Court to enter any fur- 
ther orders which in the development of ■ circumstances may be nec- 
essary for the protection of any of the parties concerned. Certainly, 
if there is any doubt about this, this court can give leave for such 
further proceedings in the District Court as may prove désirable. 
In each appeal judgment will be entered as foUows: 
The order of the District Court is affirmed ; but, as both parties ap- 
pealed, and neither prevailed, no costs of appeal will be allowed to 
either. 

On Pétition for Rehearing. 

PER CURIAM. [B] This case is so important that we deem it 
proper to notice the claim in the pétition for rehearing that our action 
by our opinion and order of October 22, 1912, was practically coram 
non judice, in that we discussed the merits of the case. While in dis- 
posing of a pétition for an interlocutory injunction it is ordinarily in- 
advisable to plunge into the merits of the case, if it can be avoided, 
nevertheless it is the right of the court to dispose of such a pétition 
on the merits, or on collatéral considérations, as the case may justify. 

[7] In this case we were furnished at the hearing by the Jackson 
Company with a brief of 45 pages, signed by an imposing array of 
very able counsel, and dealing mostly with the merits. Indeed, the 
brief went so far as to demand that we should not only dissolve the 
injunction order, but that we should, on the merits, dismiss the bill. 
Not only that, but the brief contained the following language : 

"The only substantial issue of tact attempted to be raised by the aver- 
ments of the complainant's bill Is the charge that the considération for the 
sale is inadéquate when measured in terms of cash. Every other question 
which the bill présents is a pure question of law." 

The questions of law involved, as we said in our opinion, are very 
simple from the standpoint of the fédéral courts; and the only ques- 
tion of fact which the brief said was attempted to be raised by the 
averments of the complainant's bill was one upon which the proofs 
were entirely on the side of the Gardiner Investment Company, with 
none whatever furnished by the other party. AU the respondents pro- 
duced was the opinion of the Suprême Court of New Plampshire and 
an opinion expressed by committees, neither of which were évidence, 
especially in the face of detailed facts showing, so far as this record 
is concerned, the resuit stated in our opinion; and this without con- 
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tradiction. The bill alleged specifically that the proposition for a con- 
solidation was based upon merely — 

"the approxluiate market value oî the shares of the Jackson Coiupany, liear- 
iiig no fair relation to the value of the actual dlstributive share of the share- 
holders in the actual assets of the said eompany." 

Hère was a direct proposition upon which the bill was based, with 
évidence of the kind shown in our opinion, and no évidence, properly 
so described, to contravene it. The resuit on the record before us was 
inévitable. 

The record contained no answer by the Jackson Company or by the 
Nashua Manuf acturing Company. On the settled rules of eqiiity prac- 
tice, the attitude of a bill with référence to an interlocutory injunction 
may be essentially changed by the filing of an answer, ancl a new rec- 
ord may then be made. Whether this will prove to be the resuit in 
the présent case, if answers are filed and the bill goes to an issue, we 
are not now called on to consider. 

The pétition of the Jackson Company for rehearing, fîled on No- 
vember 11, 1912, is denied; and a mandate will issue forthwith. 



JAf'KSOX CO. et al. v. GAKDINER INV. CO. 

G.-VKDINER INV. CO. v. JACKSON CO. et al. 

(Circuit Court of Appeals, First Circuit. August 15, 1912.) 

Nos. 984, 985. 

Courts (§ 405*) — Cikotjit Court of Appeals — Record — Amendmbnt. 

ïhe rule applied that the Circuit Court of Appeals is without juris- 
diction to allow an aniendnient of the record as sent up by the trial 
court. 

[Kd. Note.—For other case.*, see Courts. Cent. Dijr. S§ 1097-1099 ; Dec. 
Dig. § 405;* Appeal and Error, Cent. Dig. !;§ 150, .S.102, 3.386. 

Jurisdiction of Circuit Court of Appeals iu gênerai, see notes to 
Law Ow Bew v. United States, 1 C. C. A. 0; United States Freehold 
Uand & Emigration Co. v. Gallegos, 32 0. C. A. 475.] 

Cross-Appeals from the District Court of the United States for 
the District of New Hampshire ; Edgar Aldrich, Judge. 

Suit in equity by the Gardiner Investment Company against the 
Jackson Company and others, in which there were cross-appeals. On 
pétition by complainant for amendment of record. Denied. 

See, also, 200 Fed. 113. 

Tyler & Young and Burton E. Eames, for complainant. 
Peabody, Arnold, Batchelder & Luther and Streeter, Demond & 
Woodworth, for défendants. 

Before COLT and PUTNAAI, Circuit Judges, and BROWN, Dis- 
trict Judge. 

FER CURIAM. We are of the opinion that this court is without 
jurisdiction to allow the pétition for the proposed amendment, and 

•For other cases see same topic & § numbee in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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that no reasons are presented which would justify an order remand- 
ing the case to the District Court. See Nashua & Lowell R. Corp. 
V. Boston & L. R. Corp., 61 Fed. 237, 245, 9 C. C. A. 468; Mossberg 
et al. V. Nutter, 124 Fed. 966, 60 C. C. A. 98 ; Greene v. United Shoe 
Machinery Co., 124 Fed. 961, 60 C. C. A. 93; Smith v. Weeks, 53 
Fed. 758, 3 C. C. A. 644. 
Pétition denied. 



GOODWIN V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 28, 1012.) 

No. 2,179. 

1. COUKTS (§ 421*) FEDEKAL COtJETS ^JURISDICTION Oï CiBCUIT COUBT OF 

Appeals — Cases Tbansfereed fbom Tbebitobial Suprême Coubt. 

Act June 10, 1910, c. 310, § 33, 36 Stat. 57T, providing that, on the ad- 
mission of Arizona as a state, ail cases pending in the territorial Su- 
prême Court in which the United States was a party should be trans- 
ferred to the Circuit Court of Appeals for the Nlnth Circuit, applies to 
a prosecutlon for murder on an Indlan réservation, conducted In the 
name of the United States, and taken by appeal from the territorial dis- 
trict court to the Suprême Court, where It was pending when the state 
was admitted. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. || 1143-1149; Dec. 
Dig. § 431.*] 

2. COUETS (§ 431*) — PEDEBAL COUETS JUEISDICTION OF ClHCUIT COUET OF 

Appeals — Teansfer of Case fkom Tebbitorial Cotjet. 

That a criminal case, pending in the territorial Suprême Court of Ari- 
zona on the admission of the state, was taken to that court by appeal, 
lu accordance with the law of the territory, does not afflect the jurisdlc- 
tion of the Circuit Court of Appeals to review the case, on Its transfer 
as requlred by statute. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1143-1149; Dec. 
Dig. § 431.* 

Jurlsdictlon of Circuit Court of Appeals in gênerai, see notes to Lan 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

3. Ceiminal Uaw (§ 1166%*) — Habmless Ebrob — Examination or Jueobs. 

Perrulttlng a district attorney in a prosecutlon for murder to ask 
jurors on their examination If, in case they should be convinced beyond 
a reasonable doubt that défendant was gullty of a murder and that it 
was of a "particularly atrocious and brutal kind," they had any vlews 
on the subject of capital punishment which would prevent them from 
returnlng a verdict of guilty, heU not prejudiclal error, where the char- 
acterlzation of the crime was sustained by the évidence subsequently 
Introduced. 

[Ed. Note. — For other cases, see Criminal Daw, Cent Die. «S 3114- 
3123 ; Dec. Dig. § H66y2.*] 

4. Ceiminal Law (§ 1171*) — Habmless IDbrob — Expression of Opinion bï 

COUNSEL. 

Eemarks of a district attorney in his argument to the jury in a trial 
for murder, while net approved, held not prejudiclal to défendant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. 68 3126 
312T; Dec. Dig. § 117L*] s »!, , 



♦For other cases see same topio & 5 numbee lu Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe! 
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Transferred from the Suprême Court of the Territory of Arizona. 

Criminal prosecution by the United States against John B. Good- 
win. Judgment of conviction, and défendant appeals. As a case 
pending in the Suprême Court of the territory of Arizona on the 14th 
day of February, 1912, under Act June 10, 1910, c. 310, § 33, 36 Stat. 
pt. 1, pp. 557-577, it was transferred to the Circuit Court of Appeals 
for the Ninth Circuit upon the admission of Arizona into the Union 
as a State. Affirmed. 

Thomas E. Flannigan, of Globe, Ariz., for appellant. 
J. E. Morrison, of Bisbee, Ariz., U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. [1] This case was pending on appeal 
in the Suprême Court of the territory of Arizona when the territory 
was admitted into the Union as a state on the 14th of February, 1912. 
The act of Congress of June 10, 1910 (36 Stat. pt. 1, p. 555), provided 
for the admission of the territories of New Mexico and Arizona into 
the Union as states, and upon such admission ail cases pending at that 
time in the territorial courts were to be transferred to the state and 
fédéral courts as the jurisdiction of said courts respectivel}' should dé- 
termine. With respect to cases pending and undisposed of in the Su- 
prême Court of the territory oî Arizona, it was provided in section 
33 of the act: 

"That ail cases so pending in said territorial Suprême Court in which the 
United States is a party * * * sliall, witli the records appertainlng 
thereto, be transferred to the (Circuit Court of Appeals for the Mnth Cir- 
cuit, and be there heard and declded. * * * ïransfers of ail files and 
records from the said territorial Suprême Court * * * to the said Cir- 
cuit Court of Appeals sliall be acconiplished in such manner and under sucli 
proofs and authenticatlons as * * * court shall * ♦ * by ruie pre- 
scribe." 

The présent case has been transferred to this court in accordance 
with the statute and the proceedings therein prescribed. 

The appellant in this case, together with one William Stewart, is 
charged by indictment with the crime of murder committed on the 
White Mountain Indian réservation, in the territory of Arizona. The 
appellant is not an Indian, nor was the victim, one Alfred Hillpot. 
The indictment was found, and the case tried, and the défendant 
found guilty of murder in the fîrst degree in the district court of the 
Fifth judicial district of the territory, sitting as a court of the United 
States, having and exercising the same jurisdiction in ail cases aris- 
ing under the Constitution and laws of the United States as is vested 
in the Circuit and District Courts of the United States as provided 
in section 10 of the act of September 9, 1850, organizing the territory 
of New Mexico (9 Stat. 446-450, c. 49), extended to and continued 
in force in the territory of Arizona by section 2 of the act of Febru- 
ary 24, 1863 (12 Stat. 665, c. 56). 

The case has been a United States case from its inception, the ter- 
ritorial district court taking jurisdiction of it as such under the pro- 
visions of section 2145 of the Revised Statutes of the United States. 



GOODWIN V. UNITED STATES 123 

This jurîsdictîon of the territorial court was sustained in the case of 
In re Wilson, 140 U. S. 575, 577, 11 Sup. Ct. 870, 35 L. Ed. 513, where 
the facts were substantially the same as in this case. With respect 
to the jurisdiction of this court to review the appeal in this case, we 
think there can be no question. It is a United States case, prosecuted 
under the laws of the United States, and the United States is a 
party. It was pending and undisposed of in the territorial Suprême 
Court when Arizona was admitted into the Union. It was clearly the 
purpose of Congress to préserve the right of appeal in ail such cases, 
and this it has done by providing for the transfer of this case to a 
United States court. The case might hâve been transferred to the 
Suprême Court of the United States, that court having exclusive ju- 
risdiction under Act March 3, 1891, c. 517, 26 Stat. 826 (U. S. Comp. 
St. 1901, p. 547), to review cases of convictions for capital crimes; 
but it was also compétent for Congress to transfer such cases to the 
Circuit Court of Appeals, and, the transfer in this case having been 
made in accordance with the provisions of the statute, this court has 
jurisdiction to hear and décide the case, 

[2] There is no valid objection to a review of the case in this court 
because the record is styled an appeal. The case reached the Suprême 
Court of the territory in the form of an appeal, as provided by the 
territorial Code of Criminal Procédure of 1901 (section 1038 et seq., 
Revised Statutes of Arizona 1901, p. 1360), and the case has been 
transferred to this court in that form. The désignation of the appeal 
is immaterial. The only question for this court is : Does the record 
show any substantial error in the proceedings in the trial court? 

[3] It is assigned as error that the trial court erred in permitting 
the United States attorney to ask jurors over the objection of the de- 
fendant the following questions: 

"If you were sworn as a juror In a murder case, and it appeared to you 
beyond a reasonable doubt, that you were coiivinced beyond a reasonable 
doubt, that the défendant was guilty of a murder, and it was a particularly 
atroclous and brutal kind, hâve you any views on the subject of capital 
punishment, or of the death penalty, that would preclude you from bringing 
in a verdict of this kind'if" 

It appears from the record that this question was not asked for 
the purpose of laying a foundation for challenge for cause, but for 
the purpose of enabling the United States attorney to ascertain the 
condition of mind of the jurors, so that he might intelligently exer- 
cise his right of peremptory challenge, and the question was so lim- 
ited in the progress of the examination. It does not appear that the 
question misstated the évidence afterwards introduced, showing the 
character of the crime committed. If the jurors believed from the 
évidence beyond a reasonable doubt that the défendant had committed 
the crime charged against him, there could be no doubt as to its char- 
acter. It would serve no useful purpose to recite the évidence upon 
this feature of the case. It is sufficient to say that the crime was of 
a most atrocious and brutal character, without the shadow of justi- 
fication or excuse, and fuUy sustained the question as put to the ju- 
rors ; and, while we do not approve of the form of the question, we 
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cannot say that, under ail the circumstances, it had the effect of preju- 
dicing the rights of the accused. 

[4| It is next assigned as error that the United States attorney in 
his closing argument to the jury made use of the following language: 

"Do not let It be said, gentlemen, that you as jurors did not hâve tlie 
nerve to attach the deatli penalty, because, gentlemen of the jury, tliis case, 
if ever there was a case, is one in which it is nierited." 

Admonitions of this character to a jury by the prosecuting officer 
of the government cannot be approved. They should not be resorted 
to by an officer in the performance of his duty as a prosecutor. On 
the other hand, we cannot say that such déviation from the path of 
strict propriety was such an error in this case as would justify its 
reversai and a new trial. After carefully reading the évidence, we 
are of the opinion that it had no influence upon the verdict of the 

Finding no réversible error in the record, the judgment of the trial 
court is affirmed. 



LIXDSEï V. TESTA. 
(Circuit Court of Aijpeals, First Circuit. November 13, 1912.) 

No. 992. 

1. Tkïal (§ 253*) — Instructions — Ignoring Issues. 

In an action for malieious prosecution, a request to charge that the 
fact that défendant consulted a reputable nieuiher of the bar and stated 
the facts to him would justify a finding that défendant was not afCected 
by malice in conunencing the prosecution was objectîonable, as omittiug 
the élément of advice of counsel on the facts stated, and also the elenienc 
of reasonable cause to believe the guilt of the person accused. 

[Ed. Xote.— For other cases, see ïrial, Cfent. Blg. §§ 613-023; Dec. 
Dig. § 253.*] 

2. Maliciotjs Prosecution (§ 72*) — Trial (§ 253*) — Défenses — Advice dp 

CouNSEï, — Instructions — Ignoring Issues. 

In an action for malieious prosecution, a request to charge that, if the 
jury found that plaintiff stated the facts to a reiiutable niember of the 
bar and was advised to conmience the crimiual proceediugs, the jury 
should fiud for défendant, was objectîonable for failure to liniit tlie re- 
quest to the question of malice, and also as oniitting the élément of ad- 
vice of counsel on the facts stated and also the élément of reasonable 
cause to believe the guilt of the person charged. 

[Ed. Note. — For other cases, see Malieious Prosecution, Ceut. Dig. §§ 
168-173 ; Dec. Dig. § 72 ;* Trial, Cent. Dig. §§ 613-023 ; Dec. Dig. § 253.*] 

3. Malioious Prosecution (§ 72*) — Kequbst to Charge — Deeiniienbss. 

Where, in an action for malieious prosecution, there was a différence 
in tlie testimony of witness for défendant as to what facts had been laid 
before his counsel prior to the institution of the crimiual proceeding, 
and there was évidence from which the jury might bave iuferred that 
certain material facts were concealed, and were not related to counsel 
in seeking liis advice, a request to charge that if plaintiff "stated the 
facts" to a reputable meniber of the bar, and was advised by him to com- 
mence the crimiual proceeding. the jury should flnd for défendant, was 
objectîonable, In that the exjiression quoted was too iudefiiilte. 

[Ed. Note. — For other cases, see Malieious rroseeution. Cent. Dig. §J 
168-173; Dec. Dig. § 72.*] 

*For otlier cases see same topic & % numbek in Dec. & Am. Digs. .^907 to date, & Rep'r Indexes 
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4. Tria"l (§ 255*) — Instructions — Necessht of Request. 

In an action for malicious proseention. défendant could not success- 
tnlly clalm that the court shonld liave instructed that, liions li advice 
of counSel to défendant lo commence the prosecution might be insuffl- 
cient to establisli the défense of probable cause, It nevertheless mlght 
be sufficient to négative malice, where the spécifie point was not brought 
to the court's attention by a request to charge. 

[Ed. Note. — For other caseis, see ïrial, Cent. Dig. §§ 627-641 ; Dec. 
Dig. § 255.*J 

In Error to the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Action by Angelo M. Testa against Willard M. Lindsey. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

Johnson W. Ramsey, of Boston, Mass. (Samuel R. Cutler, of Bos- 
ton. Mass., on the brief), for plaintiiï in error. 

Joseph L. Keogh, of Boston, Mass. (Charles Toye, of Boston, 
Mass., on the brief), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This writ of error is brought to review 
the rulings of the District Court in an action for malicious prosecu- 
tion in preferring a criminal complaint charging larceny of an auto- 
mobile. A verdict was given for the plaintiff, Testa, against the de- 
fendant, Lindsey, who is now plaintiff in error. 

The principal errors assigned relate to a refusai of the court, at 
the conclusion of the évidence, to give upon defendant's request the 
following instructions to the jury: 

"Second. ïhe fact that the défendant consulted a reputable niember of thi3 
bar, and stated the facts to the said meniber of the bar, would justlfy the 
jury in finding that the défendant was not aetuated by malice in commene- 
ing said criminal proceedings in the criminal session of the municipal court 
of the City of Boston. 

"ïhird. If the jury find that the plaintiff stated the facts to a reputable 
member of the bar, and said member of the bar advised him to commence 
said criminal proceedings, the jury should return a verdict for the défendant." 

[1] The second request was clearly insufficient, since it omitted the 
élément of advice of counsel upon the facts stated, and in effect called 
for an instruction that, regardless of the advice given, the mère state- 
ment of facts to counsel was sufficient to show a lack of malice. It 
was aiso insufficient in the omission of the élément of reasonable cause 
to believe the guilt of the accused person. In fact, the request was 
broad enough to apply, even if the défendant had acted in express dis- 
regard of the advice of counsel. 

[2] The third request was not limited to the question of malice, but 
attempted to set up the advice of counsel as a gênerai défense. 
Though it incorporâtes the élément of advice of counsel to commence 
criminal proceedings, it does not state that défendant was advised by 

•For other cases see same topic & | numbek In Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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counsel that the facts were sufficient in law to establish guilt of the 
charge of larceny, or to amount to probable cause. It was also in- 
sufficient for reasons that we hâve stated in connection with the sec- 
ond request. 

Each of thèse instructions, if given, would hâve been misleading in 
the omission of éléments that should hâve been included in correct 
instructions upon the law applicable to the case. 

[3] Furthermore, under the condition of proofs set out in the bill 
of exceptions, the expression "stated the facts" was too indefinite, in 
view of the différence in the testimony of witnesses for the défend- 
ant as to what facts were laid before counsel. 

The bill of exceptions states that there was évidence from which 
the jury might hâve inferred that certain material facts were con- 
cealed by défendant and not related to counsel in seeking his advice. 
The bill of exceptions states also : 

"It was partly true that advice of counsel given to the défendant was 
based upon the statement made by the défendant that the plaintifC had talcen 
the automobile without authority ; and the jury would hâve been justifled in 
flnding that the plaintlff was Invlced by défendant, by letter, to take the au- 
tomobile, and that, acting on defendant's invitation, the plaintiff dld so take 
said automobile into his possession, and that the contents of said letter, as 
well as the fact that said letter was sent by défendant to the plaintiff, were 
concealed by défendant from said member of the bar whom he consulted be- 
fore swearing out the complaint." 

Nor do we find any harmful error or omission in the instructions 
to the jury. The jury was carefully instructed that the plaintiff must 
prove, first, that Lindsey set the criminal prosecution on foot without 
probable cause to support it; second, that he also, in setting that 
prosecution on foot, was actuated by a motive of maliciousness against 
Testa. The court said: 

"I hâve said those two things must be proved. You may flnd them both 
from the same évidence ; but it does not foUow, even If you are satlsfled that 
the prosecution was set on foot without probable cause, that it was therefore 
set on foot maliclously. The two things are independent. * « « The 
nialicious motive suggested in this case is that Lindsey desired to force Testa 
to pay him $1,&50 for the automobile. Now, if that was his coutrolling mo- 
tive in starting this prosecution. If that was what really made him institute 
the prosecution, the désire, the intent to make Testa pay him $1,950, it was a 
wrong, and a mallcious motive, and unless there was probable cause to sup- 
port the prosecution he would be liable for starting the prosecution. • * * 
If you find by the prépondérance of the évidence that this plaintiff, not hav- 
ing probable cause, really started this prosecution for the purpose of making 
the défendant pay him $1,950, you would hâve évidence before you which 
would support a verdict for ti»e plaintifC in the case." 

The jury was carefully and correctly instructed as to the effect of 
the advice of counsel upon the question of probable cause, and was 
instructed that upon a proper submission of facts to counsel for his 
opinion in matter of law "the advice of counsel protects the défend- 
ant so far as the question of probable cause is concerned." They were 
also instructed that probable cause was a full défense. 

It is apparent that the jury found a lack of probable cause even 
after considering fully the defendant's claim that he acted under ad- 
vice of counsel. 
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[4] The brief of the plaintifï in error suggests tliat the form of 
the requests was at least sufficient to call the attention of the judge 
to the substantive défense of advice of counsel, and to require him 
to consider this with référence to the question of malice. There was, 
however, nothing to suggest the spécifie point now raised; i. e., that 
advice of counsel which was insufficient to establish the défense of 
probable cause might still be sufficient to négative malice. Were such 
a question properly raised upon a record embodying correct requests 
defining this point, we might feel called upon to consider the différent 
lines of authority in which advice of counsel is respectively considered 
as bearing upon the issue of malice only, or the issue of probable 
cause only, or upon both issues. See 1 Am. & Eng. Enc. of Law (2d 
Ed.) 900. A référence to the bill of exceptions, however, shows that 
there was an issue of fact as to the concealment of material facts 
from counsel, and the verdict of the jury which establishes a lack 
of probable cause must be regarded as establishing the fact that ma- 
terial matters were concealed and not related to counsel. 

Under thèse circumstances it is difficult to conceive that advice of 
counsel, based upon a statement from which material facts were omit- 
ted, could hâve influenced the jury upon the question of malice more 
than upon the question of probable cause. If the counsel for de- 
fendant desired to rest upon such a refined proposition as that advice 
of counsel, though based upon an incomplète statement of facts, 
might yet rebut malice, it was his duty to suggest it. It is quite évi- 
dent that neither of the requested instructions suggested that the de- 
fendant desired the court to enter upon such refinements of the law. 

Furthermore, it is évident from the record that the question of 
malicious motive submitted to the jury was a spécifie and independent 
question, upon which advice of counsel could hâve no bearing. There 
was no question as to what would be the effect of advice of counsel 
to use criminal process for the collection of a civil debt. The advice 
of counsel was relevant merely to the question of the criminal liabil- 
ity of the accused person, and not to the question whether criminal 
proceedings could be used for the collection of a bill. 

To the charge as given no exceptions were taken, nor were any re- 
quests made for modifications or additions to the charge, though the 
learned judge at its conclusion asked counsel to suggest anything fur- 
ther that they might désire. Counsel, however, stood upon the ex- 
ceptions which were taken upon requests which were presented and 
refused at the conclusion of the testimony and bef ore the charge. As 
thèse requests did not correctly state the law applicable to the case, 
they were properly refused. As they did not suggest to the learned 
judge the very spécifie points now involved, we find no omission which 
requires the setting aside a verdict which, so far as we can judge 
from this record, was justified by the évidence. 

Upon an examination of the charge in connection with the bill of 
exceptions, we are of the opinion that the rules of law applicable to 
the facts in issue were clearly and sufficiently stated, and that ail was 
stated that was practically necessary for the proper guidance of the 
jury. 
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The remaining assignment of error is clearly without merit, and 
requires no discussion. 

The judgment of the District Court is affirmed, and the défendant 
in error recovers costs in this court. 



OriAGK V. NORTilKRN PAG. RY. CO. 
(Cil-cuit Court of xiiHieals, Kislitli Circuit. October 28, 1912.). 

No. 3,744. 

1. CaRMEES (§ 267*) — ÏRAN.SPOETATION OF PaSSENOERS— OPERATION OF TrAINS 

— RULES. 

A railroad coiniiany niay lawfuily make reasoualile rules and régula- 
tions for tlie operiitiou of Its passeuser trains, tlie reasonableuess of 
wliicli is a question of law, wlieu tlio circuuistances whicli bring thein 
about are not in dispute. 

[Ed. Xote.— For otlier cases, see Carriers, Cent. Dig. §§ 094-906; Dec. 
Dig. § 267.*] 

2. Carriers (§ 264*) — Tra.nsportation of Passen'gers — Reoulations — Adé- 

quate Service. 

Where adéquate local passenger trafflc bas been establislied by a car- 
rier betwecn two localities, a régulation tbat another train shall not 
engage In sucb tratlic is a reasonable one. 

|Ed. Note.— For otlier cases, see Carriers, Cent. Dig. §§ 1037-1039; 
Dec. Dig. § 264. *1 

3. Carriers (§ 264*) — Transportation of Parsenoers — Reoulations. 

A carrier's régulation for the opération of a limited train niay reason- 
alily permit the discliarge of passeiigers at a particular station, and yet 
prohibit the takiug on of passengers there. 

[Ed. Note.—l'or otlier cases, see Carriers, Cent. Dig. §§ 1037-1039 ; Dec. 
Dig. § 264.*] 

4. Carriers (§ 264*) — Railboads — Folders. 

Foiders issued by a railroad company, containing sohedules provided 
for the opération of passenger trains, are not issued in the ))erformance 
of any statutory or public duty ; aud hence the railroad C(unpanies is- 
suing tlieni are not required to adhère to the scliedule.s appearing In 
the folders uierely because they reuiain estant and in circulation. 

[Ed. Note. — For other cases, see Carriers. Cent. Dig. §§ 1037-1039; Dec. 
Dig. § 264.*] 

5. Carriers (§ 251*) — Careiaoe of Passencîkrs — Opération of Trains — In- 

formation FBOM Agent. 

Where. pursuant to a carrier's régulations, a limited train did not take 
on passengers at a station where plaintiff desired to board It, a question, 
asked by plaintilï of the agent at such station, whether the Limited 
was on tinie, to wliich the agent replied in the atîirmative, was not an 
intimation tbat plaintilï wonld be accepted as a passenger on such train. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1014, 1026; 
Dec. Dig. § 251.*] 

6. Carriers (§ 251*) — Transportation of Passengers — Sïatement op Agent. 

Plaintitt, believing tbat lie could ride on defendant's limited train, 
went to defendant's station shortly before train tiiiie, and, being in- 
forined l)y the agent that the Limited ^^■as on tiiue, attempted to board 
tlie train, but was prevented froin doiug so because of a régulation with- 
drawiiig that train during the sunmier froin local tratlic betvveen that 

*For other cases see same topic & § numbek in Dec. & Aru. Digs. 1907 to date, & Rep'r Indexe» 
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station and the plaintiff'.s destination. Ilcld tliat, .sitice plaintitï's situa- 
tion was not cansed or clianged. by tlie agent's response. tlie carrier was 
uot rendered liable to plalntitî for damages by reason thereof. 

[lOd. Note. — For other cases, see Carriers, Cent. Dig. §§ 1014, 1026; 
Dec. Dig. § 251.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Justus Ohage against the Northern Pacific Raiiway 
Company. Judgment for défendant, and plaintifï brings error. Af- 
fîrmed. 

John W. WilHs, of St. Paul, Minn. (Emil W. Hehiies, of St. Paul, 
ÎMinn., on the brief), for plaintifï in error. 

Charles Donnelly, of St. Paul, Minn. (Charles W. Bunn, of St. 
Paul, Minn., on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and McPHER- 
SON, District Judge. 

HOOK, Circuit Judge. Justus Ohage brought an action against 
the Northern Pacific Raiiway Company for being denied admission 
to one of its passenger trains. At the conclusion of the évidence 
the trial court directed a verdict for the company, and he prosecuted 
this vvrit of error. 

The pîaintiff, who is a physician and surgeon of St. Paul, Minn., 
desired to visit a patient at the village of White Bear, about 12 miles 
distant. Personal business of importance required his return by a 
certain time in the evening, in order to make a railroad connection 
to another place. This was May 27, 1909. He obtained from a 
hotelin St. Paul a Northern Pacific folder dated April 1, 1909, and 
found from it that he could leave St. Paul in the afternoon, hâve 
time to attend his patient, and, returning, could take the Duluth Lim- 
ited, scheduled as departing from White Bear for St. Paul at 6 p. 
tti. The folder shovved that the train carried passengers locally be- 
tween the two points ; also that the company reserved "the right to 
vary therefrom without notice." The pîaintiff planned and acted ac- 
cordingly, as the due time of the I^imited at St. Paul would enable 
him to make his connection and keep his business engagement. He 
went to White Bear, made his professional call, and repaired to the 
station shortly before 6 o'clock. He asked the agent if the Eimiterl 
was on time, and was informed it was. The train came in, dis- 
charged some passengers, and took on some express. The plaintif? 
sought to enter, but was prevented from doing so, first by a brake- 
man and then by the conductor. He was informed by them that 
the train did not carry passengers from White Bear to St. Paul. He 
missed his connection at the latter city, and the engagement men- 
tioned. 

In his pétition he claimed damages for loss in his business, for 
the indignity and humiliation in the présence of people on the rail- 
road platform, and for personal violence of the traiimien. The lat- 
ter may be dismissed from further notice, as there was no évidence 

'For other cases see same topic & § kumbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
200 F.— 9 
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at the trial that the trainmen offered more résistance than was neces- 
sary to prevent him f rom boarding -the train. The Duluth Limited 
had for years been running through White Bear to St. Paul at the 
time scheduled in the folder, and it had been the practice of the Com- 
pany to carry passengers on it locally between those places part of 
each year, but not during the period commencing some time in May 
and ending in the autumn. White Bear is a lake resort, and the 
patronage in the excepted season being considérable, and at the same 
time variable, the company established and maintained a suburban 
service. The Limited was withdrawn from the local service, though 
passengers from beyond were allowed to alight there. Accordingly 
on May 23, 1909, four days before the plaintifif's trip, the company put 
into effect a time-table showing that the train in question would not 
carry passengers locally between White Bear and St. Paul. Of this, 
however, plaintiff was not aware. Before leaving St. Paul, he in- 
quired at the information bureau in the Union Station as to the time 
of departure of a train for White Bear, but did not inquire about a 
train for return. There is no contention in the case that White 
Bear was not adequately served by the company aside from the lim- 
ited train. Ten or twelve trains were engaged in that service. In- 
deed, a train left White Bear for St. Paul about half an hour before 
the Limited, another at 7 :20 p. m., and still another at 8 :30 ; but 
neither of the latter two would hâve enabled plaintiff to make his 
connection at St. Paul. The proof of the publication of the new 
time-card of May 23d is scant; but it is clear that it had been adopted 
and was in actual opération for several days before May 27th. Un- 
der thèse circumstances, did the plaintiff hâve a right to board the 
train ? 

[1] A railroad company may lawfully make reasonable rules and 
régulations for the running of its trains and the carriage of its pas- 
sengers. Whether a particular régulation is i-easonable is a question 
of law, when the circumstances which bring it about are not in dis- 
pute. 

[2] When adéquate facilities for local passenger traffic between 
two localities is otherwise provided, a régulation of a railroad com- 
pany that another train shall not engage therein is a reasonable one. 
Thèse principles are well established. Kyle v. Railway, 105 C. C. 
A. 151, 182 Fed. 613; Atchison, etc., R. Co. v. Cameron, 14 C. 
C. A. 358, 06 Fed. 709; Texas & P. R. Co. v. Ludlam, 6 C. C. A. 
454, 57 Fed. 481. The importance and propriety of such régulations 
in the conduct of the railroad business is recognized in the cases in 
which it is held that, when a railroad company has provided adéquate 
service for localities within a state, a state law requiring it to add to 
such service a through or limited train engaged in Interstate com- 
merce, may be void. The law is held invalid when it opérâtes as a 
burden on or to the détriment of such commerce. Plerndon v. Rail- 
way, 218 U. S. 135, 30 Sup. Ct. 633, 54 L. Ed. 970; Atlantic Coast 
Line v. Wharton, 207 U. S. 328, 28 Sup. Ct. 121, 52 L._Ed. 230; 
Mississippi Railroad Commission v. Railroad, 203 U. S. 335, 27 Sup. 
Ct. 90, 51 L. Ed. 209. 
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[3] A régulation may permit the discharge of passengers from 
a train at a locality, and yet there may be good reasons growing out 
of the character of the patronage, as is the case hère, why others 
should not be taken on; and, to avoid discrimination, a régulation 
should be gênerai within the scope of its opération, and not dépend 
upon the accident of the particular occasion. 

[4] Folders are voluntarily issued by railroad companies for the 
information of the public, and not by reason of any statutory re- 
quirement or public duty. It would be impracticable to recall and de- 
stroy an entire issue when changes are made in train service, and 
from abundance of caution it is customary, though perhaps not the 
invariable practice, for them to insert a statement in their folders 
that the right is reserved to vary therefrom without notice. Such a 
statement appeared in the folder the plaintiff consulted. Railroad 
companies are not held to adhère to the schedules appearing in their 
folders merely because they remain extant and in circulation. They 
must and do frequently change the service of their trains to adjust 
their business to conditions as they arise, and it is common knowl- 
edge that information thereof can be obtained of ticket agents and 
in large cities at information bureaus established for the purpose. 
The plaintiff himself, though he had procured a folder, inquired of 
the information bureau in St. Paul when a train left after 2:15 in 
the afternoon for White Bear; but he made no inquiry when he 
could return, or whether he could return on the Limited. 

[5] It is contended that the reply of the agent at White Bear that 
the Limited was on time, in response to his question, was a "direct 
intimation" of his right to ride on it. We think the incident had 
no necessary pertinence to the right asserted. Such questions are 
asked from a variety of motives, and it was not for the agent to ask 
him in return why he wanted to know. There was no apparent im- 
plication that the plaintiff expected to take the train for St. Paul. 

[6] But, were it otherwise, the plaintiff 's situation was not caused 
or changed by what the agent said, even if it be assumed he could 
bind the company under the circumstances. There was no error in 
the rulings of the court upon the évidence pointed out in the assign- 
ments. 

The judgment is affirmed. 



BATLOR V. RAWLINGS. 
(Circuit Court o£ Appeals, Eighth Circuit October 14, 1912.) 

No. 3,730. 
Bankruptct (§ 400*) — Dischabge — Denial — Geounds — Failure to Keep 

BOOKS. 

A bankrupt, tiaving engaged in a partnership in tlie automobile busi- 
ness, borrovved large sunis of mojiey from liis father, and wlien sales 
were made he would repay his t'ather, retaining his share of the profits. 
The bankrupt, while in the automobile business, negligently caused the 
death of S., and in an action agalust him judgment was recovered for 

•For other cases see same topic & S ntjmeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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$2.125. The banknipt iittempted to couiiiroinise the jnclsineiit liy offeriiui; 
a siiial] sinïi, wliicb woiild equal his expenses of .iroin.ï^ tlil'oii;;!) bauk- 
niptcy, aiid sneh .iiidsmeiit wsia the only elaim filed iii (lie pr()eepdiii:_'s. 
Witliin a few days of iustltutins baukmptfy pvoceedinss, lio iiaid his 
father by eheck a larj^e suiii of money, liciuidatiiig tbc> iiai-tii('rsl)ii). lie 
kept books aud rt'eords of the firm bu.siue'^s, but refused to iiroiliii'e tiiciii 
in the batikraptcy procoedbisis, and flually cbiimed they weve hi^r. Ile 
also kept a prhate aceouiit wlth his fatlier, but ti\ese book.s. also. weve 
not prodnced. Ilcld that tlie baiikru]>t was not entitled to discliai;:e 
nnder Kankr. Act July 1. 1898, c. 541, S 14. ;!() Stat. 550 (U. S. CoDip. Sr. 
1901. p. ;!427), as auieiulcd l)y Act .Inné 25. 1910. e. 412. S 0, ;>0 St.it. 
889 (U. S. Comp. St. Supp. 1911, p. 1496). providiiifr that a baiikiaipt sball 
not be .i^ranted a discliai-ije if he bas failed to keeji books of aecount, or 
records froui whieh his condition may be ascertained. 

[Kd. Note. — For other cases, see Baukriiptcy, Cent. Dis. §§ 739, 752- 
757; Bec. Dig. § 409.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; Thomas C. Munger. Jtulge. 

In the matter of bankruptcy proceedings of Floyd RawHngs. Ap- 
plication by the bankrupt for discharge. F. B. Baylor, trustée in 
bankruptcy, filed résistance. From an order of the District Court, 
setting aside a referee's report refusing the application and granting 
the discharge, the trustée appeals. Reverscd, with directions to deny 
the discharge. 

John S. Bishop, of Lincoln, Neb. (A. S. Tibbetts, of Lincoln, Neb., 
on the brief), for appellant. 

George A. Adams, of Lincoln, Neb., for appellee. 

Before SANBORN and HOOK, Circuit Judges, and McPHER- 
SON, District Judge. 

SMITH McPHERSON, District Judge. Floyd Rawlings, in a vol- 
untary proceeding, was January 12, 19n, adjtuiged a bankrupt. Feb- 
ruary 22. 1911, he made application for a discharge from his debts. 
The trustée of the estate filed a résistance, on the ground that the 
bankrupt concealed, destroyed, or failed to keep books of aecount 
from which his financial condition might be ascertained. and donc 
with the intent to conceal his true condition, and in contemplation of 
bankruptcy. This issue was referred to a référée to take évidence 
and report thereon, who reported against granting a discharge. On 
exceptions filed by the bankrupt, the District Court set aside the re- 
port, and granted the discharge, and the trustée bas appealed. 

The material facts, concerning which there is no substantial con- 
flict, are as follows : 

In the summer of 1908 the défendant, the bankrupt, was an un- 
married man, and had been engaged with his father in the real es- 
tate and insurance business. He was a young man of éducation. That 
year he entered into a copartnership with another party to engage in 
buying and selling automobiles. When one or more automol)iles were 
purchased by the partnership, each party paid one-half of the put- 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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chase price, including expenses. When machines were sold, the pro- 
ceeds were divided. Partnership affairs were settled geiierally once a 
week. 

The money used by the bankrupt in making purchases of automo- 
biles and'paying his share of the partnership expenses was borrowed 
by him from his father, and when sales were made he vvould repay 
his father the amount of the loan and retain his share of the profits. 
Within a few days of instituting the bankruptcy proceedings, he paid 
his father, by check, a large sum of money, the exact amount being 
unknown, and the check was not produced. 

The bankrupt was engaged in litigation in the state court, resulting 
in a judgment against him, in which this check was produced and 
made an exhibit in the state court proceedings, as accessible to the 
one party as the other in this litigation. 

Shortly before the bankruptcy proceedings the bankrupt used the 
balance of his money in the payment of expenses on account of his 
wedding, he buying a diamond ring for the lady, and a wedding trip 
was taken and sums of money paid out for other matters, none of 
which are accounted for with anything like précision. 

The items of débit and crédit between himself and father were kept 
by the bankrupt in pocket mémorandum books, which, shortly before 
thèse proceedings, disappeared and are not in évidence. 

After being in the automobile business a time, the bankrupt, in 
operating an automobile, negligently caused the death of one Chris- 
topher Schavland, for which, under the laws of Nebraska. the widow, 
as administratrix, brought an action in a state court, resulting in a 
judgment in her favor against the bankrupt in the sum of $2,125. At- 
tempts were made to obtain a cancellation of that judgment by a 
compromise ; the bankrupt offering, however, but a small sum, stat- 
ing that he would pay no sum other than that which would equal his 
expenses to go through bankruptcy. That claim was the only one 
filed in the bankruptcy proceedings, and the évidence showed that 
the only reason for the bankruptcy proceedings was to get rid of that 
judgment without paying any sum of money on account thereof. 

The trustée was unable to secure any assets, and this judgment 
creditor has been paid no sum whatever, for the wrongful act result- 
ing in the death of her husband. 

The purpose of a voluntary proceeding in bankruptcy is in consid- 
ération that the bankrupt promptly surrender ail of his nonexempt 
property to the bankrupt court, to the end that ail of his creditors, 
without préférence or priority, may take share and share alike in per- 
centage of the property thus surrendered ; then the bankrupt is given 
an acquittance of such percentages of his debts not thus paid, and 
mav commence his business life anew. Wilson v. City Bank, 17 Wall. 
473, 21 L. Ed. 723; In re Lowenstein (D. C.) 106 Fed. 51; In re 
Leslie (D. C.) 119 Fed. 406; In re Breitling (C. C. A. 7th Circuit) 
133 Fed. 146, 66 C. C. A. 212 ; Barton v. Texas Co. (C. C. A. 8th 
Circuit) 136 Fed. 355, 69 C. C. A. 181 ; In re James (D. C.) 175 
Fed. 894, and same case on appeal (C. C. A. 4th Circuit) 181 Fed. 
476, 104 C. C. A. 224. 
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To be thus discharged from his debts without payment is a great 
favor that the national laws, through national courts, bestow upon 
him. AU other men are liable for their debts in full, but the honest 
bankrupt is thus allowed to get rid of his debts without making pay- 
ment thereof. Such favors carry corresponding moral and' statutory 
responsibilities. District Courts, with the aid of référées, must dé- 
termine ail controverted questions, both of fact and of law. The 
trustée is an administrative officer, and it is his duty to take posses- 
sion of ail of the assets of the bankrupt and couvert the same into 
money. It oftentimes happens that some or ail of thèse assets are 
accounts and bills receivable, and it oftentimes happens that the ac- 
tual debtors of the bankrupt deny liabilities. Sometimes such debtors 
and the bankrupt act in collusion. Recognizing thèse things, Con- 
gress provided that the bankrupt, who, with intent to conceal his 
financial condition, destroys, conceals, or fails to keep books of ac- 
counts from which his iinancial condition may be ascertained, is not 
entitled to a discharge. In construing this statute, courts deal with 
both the creditor and the bankrupt, in the light of the character of 
the business of the bankrupt. Some unfortunate debtors are illiter- 
ate, and whose business bas been such as the court would not expect 
accounts of to be kept. In other cases account books are required, 
but not with the formality or précision that business men of expéri- 
ence would keep. There is and can be no hard and fast rule upon 
the question as to the précise kind of account books that must be kept 
and produced. 

We are now dealing with a case of a young man who had had one 
or more years of expérience with his father in the insurance and 
real estate business, necessarily requiring the keeping of accounts, 
with clients and other parties with whom business was done, credit- 
ing and debiting moneys, and keeping an account of expenses and 
of the commissions received as compensation. After quitting that 
business he formed a copartnership, necessarily requiring the keep- 
ing of partnership accounts with both débits and crédits. The busi- 
ness was organized for profit, and quite likely there were profits, at 
least equaling the value of the time devoted to the business. The 
bankrupt was continuously borrowing money from his father, at times 
several thousands of dollars, thus again requiring the keeping of an 
account showing débits and crédits as to principal, and quite likely 
with référence to interest. Since quitting the automobile business, 
he and his father bave sustained confidential business relations. 

The death of the party, Schavland, and litigation ensuing, resulting 
in a judgment against the bankrupt, brought the automobile business 
to an end. Thereupon he gave his father a large check against the 
partnership earnings. Then he checked out several hundred dollars 
on account of wedding expenses, and for varions trips. 

But the state of the account between the bankrupt and the father, 
and the bankrupt and the partner, and his accounts with référence to 
purchases and sales of automobiles, are not made known to the trus- 
tée, and he is utterly unable to state the situation with any kind of 
accuracy, nor can he détermine whether the father or the partner, or 
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either of them, is owing the bankrupt or not. The record shows that 
he sold his automobile business for several thousand dollars in cash. 

Books of account, however crudely kept, but kept with honesty and 
presented to the trustée and référée, would hâve been a solution of 
the entire situation. This the bankrupt lias not done, and his offered 
excuses are not at ail persuasive to the court. 

In the effort to compromise the judgment for an amount equal to 
the expenses of the bankruptcy proceedings, the bankrupt ihreatened 
that his father would modify his will if the judgment were not scaled 
down to a nominal sum of money. By this the bankrupt meant that 
his father, a man of means, would see to it that the bankrupt would 
take nothing directly by inheritance, and again delay or entirely avoid 
the satisfaction of the judgment in question by judicial process. 

The bankruptcy statute of 1898 (section 14) with amendments in 
force in 1910, provides that one ground for denying a discharge is : 
If the bankrupt has "with intent to conceal his financial condition, de- 
stroyed, concealed or failed to keep books of account, or records from 
which said condition might be ascertained." The record shows that 
the bankrupt did keep books and records with the fîrm in the automo- 
bile business, and some of those books and records were introduced 
in évidence in the state court, which could hâve been produced on the 
hearing on the application for a discharge. The évidence also shows 
that the bankrupt did, in pocket mémorandum books, keep a full rec- 
ord of accounts with his father, aniounting to several thousands of 
dollars. The amounts of those transactions are not disclosed. It is 
disclosed that at one time the bankrupt had in the partnership some- 
thing like $6,000 of money, part of which was in turn owing to his 
father. When a witness, he said those books were still in existence ; 
but time after time he was asked to produce the same. The resuit 
of it ail was that he did not produce the books, and finally claimed 
they were lost. 

The statute above quoted requires him to keep books of account 
from which his financial condition might be ascertained. Assuming 
that that was done, then the évidence shows that the books hâve ei- 
ther been concealed or destroyed by the bankrupt. Thèse accounts 
were between him and his father, and, considering such relationship, 
there can be no presumption in favor of the father or in favor of the 
bankrupt. When the bankruptcy proceedings were at an end, and 
this judgment was rendered, the father took ail of the proceeds ; then 
the books disappeared. On such facts there can be, and should be, 
no presumption other than that the books showing the accounts be- 
tween the bankrupt and his father were concealed or destroyed by 
the bankrupt, with the intent to conceal his financial condition. And 
such are the authorities. In re Koelle (D. C.) 171 Fed. 257; In re 
Schachter et al. (D. C.) 170 Fed. 683 ; In re Hanna, 168 Fed. 238, 
93 C. C. A. 452; In re Brod (D. C.) 166 Fed. 1011, afiîrmed 173 
Fed. 1019, 97 C. C. A. 667; In re Haskell (D. C.) 164 Fed. 301 ; Col- 
lier on Bankruptcy (8th Ed.) 281, 282; lyoveland on Bankruptcy (3d 
Ed.) 804, 805, 806. 
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We conclude that the report of the référée was right, and the Dis- 
trict Court was in error in sustaining exceptions to such report. The 
order of the District Court, in granting the discharge, is reversed, 
with directions to deny the discharge, and the banlvrupt will pay ail 
costs. 

It is so ordered. 



lu ]-e LOVKLAND. 

(Circuit Court of Appeals, larst Circuit. Noveuil)er l-j, 1912.) 

No. Oss (Orii;iiiiil). 

Bankruptcy (§ 14r>*) — Insurakce l'oLiey — I'rocef.dincis to Compel Sukren- 

DEli — ItlGIITS Oi'' T]lll!l) l'EKSON' — l'OSSEKSiOX. 

AMiere in suiiinini'y iii'oc(;o(lii),n.':^ ajîainst a banlvrupt to coiuppl tlie sur- 
reuder of a lito Insurance |ioticy i)ayalile to his wife as beneficiary, it 
appt'iived tliat slie liad paiil certain of tlie iireniiums from lier own eani- 
luRs and Inid tlie policy iu lier possession peiiding au e(iuital)ie iieu aris- 
iug out of the paynient of snch prendunis, it was error lo reiiuire the 
bankruiit lo surrender tUe policy or to do inove tban re(iuire lihu to as- 
sign iu writins ail his rights under the policy. 

[Kd. Note.— l'\)r other cases, see Bankruptcy, Cent. I>ig. §§ 194. 201, 
202, 2l;:!-217, 22;:!, 224 ; Dec. Dig. § 14;;.*J 

Pétition to Revise Proceedings of the District Court of the United 
States for the District of Massachusetts, in Bankruptcy. 

Pétition by Edward D- Loveland to revise in matter of law tlie pro- 
ceedings (192 P'ed. 1005) culminating in a summary order requiring 
him to surrender to his trustée in bankruptcy a policy of life Insur- 
ance. Reversed and renianded. 

Albert S. Woodman, of Portland, Me. (Woodman & Wliitehouse 
and Robert T. Wliitehouse, ail of Porriand. Me., and Wilfrid J. Gaff- 
ney, of Boston, Mass., on the brief), for petilioner. 

Linus C. Coggîin, of Boston, Mass. (George L. Dillaway aad Cog- 
gan & Coggan, ail of Boston, ^\lass., on the brief), for respondent. 

Before COPT and PUTNAM, Circuit Judges, and BRUWN, Dis- 
trict Judge. 

BROWN, District Judge. This is a pétition to revise in matter of 
law the proceedings of the District Court which led to the entry of 
the f ollowing order : 

"It is hereby ordered and decreed that the order of the référée, denyiug 
the pétition of the trustée that the bankruiJt surrender to hlni a certain 
policy of life insurauce, be, and it hereliy is, reversed, and that the baukrupt 
surrender said iiolicy to the trustée." 

The case proceeded both before the référée and the District Court 
upon an agreed statement of facts, vi^hich showed that the bankrupt, 
Loveland, had taken out a life Insurance policy for $2.000 on the 
endowment ])lan ; that the ]3remiums had becn paid to Septeiriber 11, 
1911 ; that the cash surrender value of the policy on March 31, 1911, 

•For other cases see sanie topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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the date of filing the pétition in bankruptcy, deducting certain loans 
made thereon, was $269.04; that tlie bankrupt was notified of the 
ascertainment of the surrender value, and demand was made upon 
him by the trustée for the rédemption of-said policy upon payment 
of said surrender value. The agreed statement of facts contains the 
following : 

"ïhe biuikrupt bas iiot offered to redeom said policy, but claims the same 
to be exempt midei' the statiite of Massachusetts. Subject to the obiectioii 
of the trustée to its inaterjallty, the following statement of Grâce L. Ijoveland, 
wife of the assured and beneficiary named in the policy, was admitted iu 
évidence. Mrs. Loveland lias had possession of the policy from the beginning. 
She and her husband, the bankrupt, hâve both worked and turned in their 
earnlngs for tUe support of the family, without keeping any separate account 
or record of tlie same, and her average earnlngs slnce the taking out of the 
policy hâve been from .$9 to $10 per week ; that the bankrupt paid the first 
two premiums on the policy ; that Mrs. Loveland, out of the money earned 
by her, paid four premiums on the policy, to wit, in 1904, 1905, 1907, and 
1009, she turning over the money to her husband, the bankrupt, who per- 
sonally paid the premiums ; that the last two premiums and the premium of 
1908 were paid out of the loans upon the policy irself ; that out of the loans 
upon the policy $150 went for faniily expenses and bills.'' 

It is claimed that, in the absence of an allégation in the pétition that 
the policy was in the possession of or under the control of the bank- 
rupt, the District Court had no jurisdiction to enter a summary order 
requiring the bankrupt to surrender the policy to the tru.stee. 

It is also contended for the présent petitioner that, if title to the 
policy passed to the trustée, it passed subject to an équitable lien in 
favor of the bankrupt's wife for the amount of premiums paid out 
of her own property, to which lien the bankruptcy court must give 
full force and effect. In support of this contention many authorities 
are cited. We are of the opinion, however, that the questions con- 
cerning the rights of the bankrupt's wife to retain this policy or to 
claim a lien thereon, or upon its surrender value to the amount of 
advances made by her out of her own funds, cannot properly be con- 
sidered by this court upon this proceeding against the bankrupt. 

It appears that Mrs. Loveland bas had possession of the policy from 
the beginning, and bas paid out of money earned by her four pre- 
miums on the policy, in 1904, 1905, 1907, and 1909. We are unable 
to disregard this statement of fact ; nor is there any ground upon 
which this court may draw an inference, as suggested upon the brief 
of the trustée, that the policy as a document is now in the control of 
the bankrupt. 

Though it appears by the opinion of the référée and of the District 
Court that the principal contention on the bankrupt's behalf was that 
the policy was exempt bv virtue of section 6 of the Bankruptcv Act 
(Act July 1. 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3424]) 
and of the state law of Massachusetts, yet it cannot be said u]wn this 
record that the bankrupt waived the point that the policy was in the 
wife's possession. In fact, in the opinion of the District Court, it is 
said: 

"It appears by the agreed statement that four premiums becouiing due 
UDder tho policy were paid with money provlded by the bankrupt's wife. 
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But in View of the other facts agreed I see no vvay la wliicli this fact can 
be regarded as material." 

While it is true that this shows no spécifie contention that the bank- 
rupt was prevented from surrendering the policy by his wife's posses- 
sion, it also seems true that the wife's payment of premiums was 
urged as a reason for the déniai of the surrender of the poHcy. We 
think there is enough in the statement of facts, however, to show that 
the policy in question is in the possession of a person who clainis an 
interest in it, which is inconsistent with the contention that its sur- 
render value is assets of the estate. 

This raises questions which can be adjudicated only between the 
trustée in bankruptcy and the bankrupt's wife. 

Under thèse circumstances, we think that a summary order upon 
the bankrupt to surrender the policy, at the risk of contempt proceed- 
ings, should he décline, might act as an undue compulsion upon the 
wife to surrender a document, the possession of which might be of 
advantage to her in the independent assertion of her rights thereun- 
der, or of an équitable lien arising from the payment of premiums. 

The numerous cases cited in the brief for the bankrupt show at 
least that there is a strong argument to be made in favor of the con- 
tention that the full surrender value of this policy is not assets of the 
bankrupt's estate, but is subject to an équitable charge in favor of the 
wife for the amount of the premiums advanced. Under the circum- 
stances, we think that an order upon the bankrupt should not require 
him to surrender the policy, but should at most require hini to assign, 
in writing, if that be necessary to aid the trustée in the assertion of 
such rights as he may bave, ail the bankrupt's rights under the policy. 
This, we think, is as far as the District Court can properly go in view 
of the agreed statement of facts. As it is not clear that the présent 
contention concerning the wife's possession was brought specifically 
to the attention of the District Court in the manner in which it has 
been brought to our attention, we make no order as to costs on this 
pétition, and reserve to the District Court the right, in its discrétion, 
to make further investigation as to said contention. 

Let there be a decree reversing the decree of the District Court, and 
remanding the case to that court, with leave to consider an applica- 
tion to enter a further order, limited as suggested by our opinion 
passed down November 13, 1912, or for further investigation as that 
court may direct, without préjudice to other independent proceedings. 
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WABASH R. CO. v. STANSBBRRY. 
(Circuit Court of Appeals, Eighth Circuit. September 2, 1912.) 

No. 3,083. 
Mabïkb and Servant (| 288*) — Injtjkies to Sebvant — Safety Appliances — 

GbABIEONS — DlNING Cab. 

Plaintifî fell and was Injured wliUe returnlng frora tbe roof of a dining 
car, wliere he had gone to flU the water tank in performance of his duty. 
It had been the eustom to spot the car with the front end near a hydrant, 
so plaintitt, in climbing to the roof, could use a ventllator to steady him- 
self ; but for two weelis prior to the accident the car had been left so 
that the end where plaintifî was accustomed to ascend was so near a 
toolhouse that he could not place his ladder there, durlng which time he 
was in the habit of placing it in the middle of the car, where there was 
nothlng to tabe hold of. He had complalned of this to his foreman, who 
promised to hâve the car spotted and remedied, so that it would be safer. 
Eeld that, since the placing of a handhold at the middle of the car 
would hâve been a new construction and of no permanent use on the car, 
plaintifC was not justifled in believing that grabirons would be placed on 
the roof for his beneflt, and that the foreman's promise dld not relleve 
hlm of the assumption of the risk as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. |§ 
1005, 1068-1088; Dec. Dig. § 288.* 

Assumption of rlsk Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

Hook, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

Action by Clyde Stansberry against the Wabash Railroad Com- 
pany. Judgment for plaintifî, and défendant brings error. Reversed 
and remanded. 

WiUiam McNett, of Ottumwa, lowa (J. L. Minnis, of St. Louis, 
Mo., and Walter McNett, of Ottumwa, lowa, on the brief), for 
plaintiff in error. 

C. F, Howell, of Centerville, lowa (C. H. Elgin, of Centerville, 
lowa, and W. H. C. Jacques, of Ottumwa, lowa, on the brief), for 
défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

WILLARD, District Judge. Stansberry, the défendant in error, 
plaintiff below, was employed by the 'VViabash Railroadi Company, 
plaintiff in error, at Moulton, lowa. Among his duties was that 
of putting, every morning, water and ice into a dining car. This 
car arrived at Moulton about 9 o'clock at night and was placed on a 
side track near a hydrant. It was taken away next morning about 
7, and it was Stansberry's 'duty to place the ice and water in it just 
before it left. He did this by going onto the top of the car by means 
of a portable ladder which was kept at Moulton. For several 
months the car had been stopped near the hydrant so that Stansberry 

*For otiier cases ses same topic & } kdmbeh in Dec. & Aiu. Cigs. 1907 to date, & Rep'r Indexes 
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could place his ladder at the end of the car where the tank was, and 
in going up and down he made use of a swinging ventilator over the 
cooking room to hold to and steady himself. 

For about two wecks before March 21, 1909, the day of the ac- 
cident, the car had been left so that the end of it where he had been 
accustomed to ascend was near a toolhouse, so near that he could net 
place his ladder there, and during that time he had been in the habit 
of placing it about the middle of the car, where there was no ven- 
tilator nor grabiron, nor anything to take hold of. He had, how- 
ever, every day for two weeks ascended in this way without in jury, 
but on the morning of March 21st, in attempting to come down he 
slipped, fell off the car and broke his leg and ankle. 

[1] In his complaint the plaintiff charged that the défendant was 
négligent in net providing handholds or grabirons upon the roof of the 
car. He knew the condition of the car in this respect, and the court 
charged the jury that he assumed the risk of this defective construc- 
tion, unless he was relieved therefrom by a promise, claimed to bave 
been made by Pierson, the foreman, at Moulton, to remedy this de- 
fective condition, and his reliance thereon. The évidence relating 
to the promise is as follows : 

"Q. Ilad you talked to anybody In authority about the conditions that had 
arisen there after they adopted the new place for spotting the car? (The an- 
swer to this question was strickeii ont.) Q. IMd you uiake soine ktnd of a 
protest or coinphiint to soinel)ody? Answer yes ou no. A. Yes, sir. Q. Who 
to? A. To my boss. Q. Mr. Pierson? A. ïes, sir. Q. What did you say to 
him In the way of protest or complaint? A. I made a protest that It was 
dangerous to go on top. There was nothing to hold to, and the ladder wasn't 
long enough to give me any protection to get hold of it and get down ofC of the 
car. Q. What, if anything, did you say about the handliolds, if anything? A. 
There wasn't any on the car at ail. Q. What did you say to Mr. Pierson, coni- 
jilainiug about there being no handholds? A. I told hlni there ought to be 
something there for nie to hold to. Q. Go ahead and finish the conversation. 
A. I had protested that it was dangerous ; that I ought to hâve something 
there to hold to. Q. What did he say about the question of remedying? A. 
Ile said he would hâve this car spotted and remedied, so it would be safer. 
Q. You stated you complaiued to hini about the ladder and handholds. Wliat 
did lie say as to what lie would do in the way of remedying the tbings you 
complained of? A. lie said he would see to it. Q. Did you believe hlni? A. 
I did ; yes, sir. Q. Did you rely on hini,? A. I did. Q. But for the faet, 
believing and relying on what tlie boss siiid. would you hâve continue.', work 
under those conditions? A. That was iny intentions to quit. Q. If he had 
not what? A. If it had not been flxed. Q. Did you say anything to Pierson 
about whether you would quit or not? A. I had talked with him about it." 

According to Stansberry, the necessity for grabirons arose at 
this time, because the car was so left that he could not mount at 
the end where the tank was and where the ventilator answered the 
purpose of a grabiron. His idea must bave been that the grabiron 
should be placed somewhere near the middle of the car, some dis- 
tance from the tank, or that there should be a séries of irons run- 
ning the whole length of the car, to suit the différent places vv-'here 
the ladder would be located with référence to the toolhouse, according 
as the car was stopped nearer to or further from the house. Does 
this évidence show a promise on the part of Pierson to place hand- 
holds along the length of the top of the car, or to place one in the 
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middle of the car? Does it show that Stansberry, as a reasonable 
man, could hâve believed that Pierson intended to make any such 
promise? The toolhouse extended for only from 25 to 30 feet on 
the track. By moving the car that distance to the south, Stansberry 
could bave ascended in the usual place, and there would bave been 
no necessity for grabirons. The placing of a handhold at the mid- 
dle of the car would bave been a new construction. It would bave 
been of no permanent use on the car. It would be near neither one 
of the openings on the roof. It would never be of service, except 
when the car was left in this particular place. The need of it would 
entirely disappear if the car were placed 30 feet farther south, some- 
thing which, so far as the évidence shows, could hâve been easily 
done, for there is nothing to indicate that it was necessary to leave 
it by the side of the toolhouse. Under thèse circumstances, it is 
apparent that the évidence quoted did not justify Stansberry as a 
reasonable man in believing that grabirons would be placed upon 
the roof of the car. 

Whether or not this évidence shows a promise to bave the car 
placed every morning in some other position, it is not necessary to 
inquire, for in any event the matter of grabirons should bave been 
entirely eliminated from the case. This the court did not do. It left 
to the jury to say whether a reasonably prudent man wouldl bave 
placed handholds and grabirons on the top of the car. To this part 
of the charge the défendant excepted. 

The court also left to the jury to say whether the promise of 
Pierson relieved Stansberry from the assumption of the risk caused 
by the want of grabirons. To this part of the charge also the de- 
fendant excepted. 

For this error there must be a new trial. AU of the other ques- 
tions in the case we pass by. We décide nothing as to the charge 
of négligence based on a defective ladder, nor do we make any rul- 
ing upon the question as to whether or not Pierson was the proper 
person to whom complaint should be made. 

The judgment of the court below is reversed, and the case re- 
manded for a new trial. 

HOOK, Circuit Judge (dissenting). It was dangerous for the 
plaintiff to mount and do bis work about the sloping roof of the 
dining car, made slippery by the weather, without something for bis 
hands to lay hold of. The car was being so placed on the track that 
he could not use the steadying devices at the end. The ladder fur- 
nished him was not suitable. His complaint to bis superior quite 
naturally embraced the entire situation which produced the danger, 
through his lawyer in pleading divided it into separate conditions 
of négligence. But what the plaintiff was entitled to, and what he 
asked for, was, to use the words of his testimony, "something there 
to hold to," and in aid of substantial justice the situation should be 
regarded as an entirety. I hardly think it just to say he asked his 
superior for permanent "grabirons and' handholds" at the place where 
he had to mount the car, much less such fixtures along the entire 
side. If putting the car at the particular place on the track was 
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but temporary, the devices could as well hâve been temporary. He 
was entitled to something to lay hold of, it was the duty of the Com- 
pany to furnish it, he asked and was promised it, and pending the 
fulfillment of the promise he fell andi was injured. After ail is 
said, that is the case in substance. 



NATIONAL SUEETY CO. v. UNITED STATES, for Use of HENDEIB 
& BOLTHOFF MFG. & SUPPLY CO. 

(Circuit Court of Appeals, Eightb Circuit. Oetober 21, 1912.) 

No. 3,800. 

Appeai. and Eeroe (i 219*) — Findings — Objections — Présentation in Tri- 
al Court. 

In the absence of any request to flnd a fact specially, or to find gener- 
ally for défendant, and a rullng thereon, and an exception taken, a gên- 
erai finding for plaintiff stands as the verdict of a jury, and an exception 
thereto présents no question for review. 

[Ed. Note.- — For other cases, see Appeal and Error, Cent. Dig. §§ 1315- 
1324 ; Dec. Dig. § 219.*] 

In Error to the District Court of the United States for the District 
of Colorado; Jacob Trieber, Judge. 

Action by the United States, for the use of the Hendrie & Bolthoff 
Manufacturing & Supply Companj^, against the National Surety Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

George Q. Richmond, of Denver, Colo., for plaintiff in error. 
Ernest Morris and William W. Grant, Jr., both of Denver, Colo., 
submitted a brief for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge. This is an action at law upon a bond 
executed by the Surety Company. The case was tried to the court, a 
jury being waived. At the conclusion of ail the évidence the court 
found generally for the plaintiff, assessing the damages at $3,506.33, 
including interest. An exception was taken and allowed to the gên- 
erai finding. 

The assignments of error complain of nothing except the finding 
of the court. There was no request made to the court by counsel for 
the Surety Company to find the fact specially, nor was there any re- 
quest made to the court to find generally for the défendant. In the 
absence of any such request, and a ruhng thereon, and exception 
taken, the gênerai finding of the court stands as the verdict of a jury, 
and an exception to it présents no question for review. 

The correctness of the proposition hère stated has been decided so 
many times by the Suprême Court, and this court, that it would seem 
unnecessary to cite cases. The foUowing, however, are among the 
cases in the Suprême Court; Stanley v. Supervisors, 121 U. S. 535, 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7 Sup. Ct. 1234, 30 L. Ed. 1000; Santa Anna v. Frank, 113 U. S. 
339, 5 Sup. Ct. 536, 28 L. Ed. 978; Lehnen v. Dickson, 148 U. S. 
71, 13 Sup. Ct. 481, 37 h. Ed. 373; Boardman v. Toffey, 117 U. S. 
271, 6 Sup. et. 734, 29 L. Ed. 898; Norris v. Jackson, 9 Wall. 125, 
19 L. Ed. 608 ; Cooper v. Omohundro, 19 Wall. 65, 22 L. Ed. 47 ; 
Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 
862; Betts v. Mugridge, 154 U. S. 644, Appx., 14 Sup. Ct. 1188, 25 
L. Ed. 157; Insurance Co. v. Sea, 21 Wall. 158, 22 L. Ed. 511. In 
this court, among others, are the following: Hoge et al. v. Magnes, 
85 Fed. 355, 29 C. C. A. 564, and cases there cited; Suprême Lodge 
Knights of Pythias v. England, 94 Fed. 369, 36 C. C. A. 298; Hen- 
nig V. Richey, 196 Fed. 779. 

The judgment, therefore, of the District Court must be affirmed; 
and it is so ordered. 



BATES COUXÏY, MO., v. WILLS et al. 

(Circuit Court of Appeals, Eighth Circuit. October 17, 1912.) 

No. 3,470. 

On rehearing. Denied. 

For former opinion, see 190 Fed. 522, 111 C. C. A. 354. 

Thomas J. Smith, of Butler, Mo., and Frank Hagerman, of Kan- 
sas City, Mo., for plaintifï in error. 

Frank M. Lowe, of Kansas City, Mo., William Mumford, of Pitts- 
field, m., and Judson & Green, of St. Louis, Mo., for défendant in 
error. 

Before HOOK, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

PER CURIAM. Bâtes County, Mo., the plaintifï in error, péti- 
tions for a rehearing because of the expression in the opinion (111 
C. C. A. 354, 190 Fed. 522) that "a willful failure or refusai of the 
engineer to give estimâtes would not defeat their (défendants in er- 
ror's) right to recover." In the use of the expression there was no 
purpose to départ from or modify the rule, frequently expressed by 
this court, that the action of an engineer, architect, or other person 
invested with the power of décision as to the performance of a con- 
tract is conclusive, "except in case of fraud or such gross mistake as 
implies bad faith or a failure to exercise an honest judgment." City 
of Trinidad v. Hokasona, 102 C. C. A. 421, 178 Fed. 438; Cook v. 
Foley, 81 C. C. A. 237, 152 Fed. 41 ; Roberts, etc., Shoe Co. v. West- 
inghouse, etc., Co., 74 C. C. A. 348, 143 Fed. 218; Choctaw & M. R. 
Co. V. Newton, 71 C. C. A. 655, 40 Fed. 225 ; Guild v. Andrews, 70 
C. C. A. 49, 137 Fed. 369; EHiott v. Railway, 21 C. C. A. 3, 74 Fed. 
707. 

The pétition is denied. 
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CONDIT ELEOÏIUCAL MFG. CO. v. WESTINGTIOUSE ELECTRIC 

& MFG. 00. 

(Circuit Court of Appeals, First Circuit. Koveuiber 6, 1912.) 

No. 903. 

1. Patents (§ 24*) — Invention — Cieciiit-Interriîfting Device. 

Tlie Wurts patent, Xo. 570,410, for a eirciiit-iuterruptiiiii; device, cliiiius 
3 and 4. wliicli cover a plnrality of Systems of electrical disti'iliutioii, 
each liavius both au autoniatlc and a liaiid-operated circuit-closer. in 
view of the action of tlie l'atent Ottice. ac(iuieseed in by tbe patentée, 
in rejeetinj; a claini for the use of both sncli nieans in a siugle System. 
a're void for hick of patentable invention, Avldcli cannot be predicated 
of the ]nnltiplication of déviées, not iiatentable sin.gly, nor coactin^, 
wliicli is merely an a^Kresation, and not a truc combination. 

|Kd. Xote. — For other cases, see Patents, Cent. Dij;. g 20: Dec. Dig. 
i 24.* I 

2. l'ATK.vrs (M 108. 328*) — Construction — P^fi-eot of AcrnoN of I'atent Of- 

fice. 

A iiate]Ltee, who ac(]niesced in the re.1ection of a claim by the Patent 
Office, is estoiiped to claini the beuetit of such claim. or sucli a con- 
sti'Hction of the clainis allowed as would be eanivaleut thereto. 

IFd. Xote.— For other cases, see l'atents. Cent. Dig. §-j 24:!%, 244; 
Dec. Di.i,'. § 108.* 

Conclusiveuess and effect of décisions of Patent Office in proceedings 
ou applications, see note to Novelty Glass SIfg. Co. v. Brookfield, 05 
C. C. A. 530.J 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Clarence Haie, Jiidge. 

Suit in equity by the Westinghouse Electric & Manufacturing 
Company against the Condit Electrical Alanufacturing Company. 
Decree for complainant, and défendant a])]:ieals. Reversed. 

For opinion belovv, see 194 Fed. 430. 

Edward P. Payson, of Boston, Mass., and Clifton V. Edwards, 
of New York City, for appellant. 

William K. Richardson, of Boston, Mass. (Alexander Salinger, 
of Boston, Mass., on the brief), for appellee. 

Before COLT and PUTNAil, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This appeal relates to claims 3. and 
4 of letters patent to A. J. Wurts, No. S70A16, October 27, 1896, 
for circuit-interrupting device. Claims 3 and 4 are as follows : 

"3. The combination «'ith a idurality of Systems of electrical distribution 
provided with circnlt-iiuerrupting devices, controllins-niagnets and normally 
open local cirenits thcrefor fed liy an iiidependent source of curreut, of meaus 
îictuated by au excessive curreut lu auy one of the uiaiu circuits for closiu?; 
the correspondin.!,' local circuit, and a plurality of circuit-closing devices lo- 
cated at a distant point and each operated at will to close the corresponding 
local circuit. 

"4. The conibinalion with a iilurallty of Systems of multiphase electrical 
distribution provided with circnit-iuterruptiug devices. oue for ail of the 
phases of each systeni. and controlllng-maî-'nets therefor, of a local circuit 

♦For otber cases see eaice topic & § numbek in Dec. & Am. Digs. 1007 to date, & Rep'r Indexe! 



CONDIT ELECTEICAL MFG. CO. V. WESTINGHOUSE E. & MFG. GO. 145 

for eacli of sald mafîuets, means actuated by an excessive current of aiiy 
phase to close the correspondlug local circuit, and a plurality of swltcbes 
iiidepeiidently operated at will to close any one of sald local circuits." 

[1] The brief for complainant, appellee, states that the Wlurts 
patent in suit is not concernée! vvith spécifie mechanisms, and that 
such well-known mechanisms as are involved are represented merely 
diagramatically. It is stated : 

"The novelty lies, not in spécifie niechanlsni, but in the mode of opération 
or resulr brouglit about by a new combinatlou ot devices, wiiich separately 
were entirely familiar to the electrical art." 

In each System of electrical distribution is a circuit-breaker for 
breaking the main circuit, controlled by a magnet which is energized 
upon the closing of a local or relay circuit that normally is open. 
This local circuit, which includes the coils of the magnet, may be 
closed in two ways : Either by an automatic circuit-closer, which 
opérâtes upon an overload of current in the main System, or by a 
hand switch or push button operated at will. This is a feature of 
each individual System ; i. e., both automatic and hand control of 
a local circuit, which energizes a magnet, and thus opérâtes a cir- 
cuit-breaker to break the main circuit of that particular System. 
The multiplication of "systems of electrical distribution" does not 
affect the opération of the circuit-breaker in any one System. Each 
System must hâve a spécial appliance described as "means actuated 
by an excessive current." Each System must hâve also means op- 
erated at will ; i. e., a push button or hand switch. Thèse are com- 
bined in a single system and are not combined with a plurality of 
Systems. Each pair of means, automatic and hand-controlled, co- 
opérâtes with a single System only, and does not co-operate elec- 
trically with any other System. With a multiplication of Systems 
there must be a corresponding multiplication of local circuits, and 
of both automatic and hand-controlled means of closing that local 
circuit. 

If the automatic and hand-operated local circuit-closers may be 
called "protective means," they are means which protect only a single 
System, and with a multiplication of Systems there must be a cor- 
responding multiplication of protective means. Each separate Sys- 
tem reciuires its separate circuit-breaker, and this circuit-breaker 
serves to protect only one S3'stem and does not assist in protecting 
any other System. With a multiplication of Systems no greater ef- 
ficiency in circuit breaking is attained. 

Professer Clifford, complainant's expert, in stating the distinction 
between the Wurts patent and the patents of the prior art, says : 

"No one of theni. however, sets forth the extremely valu.able combinatlou 
of automatic opening of a circuit-breaker and the opening at will from a re- 
mote point by means of a lociil circuit supplied by an independent source of 
energy which acts upon the same tripping magnet, either for the automatic 
opening of the breaker or opening it by hand from a remote point." 

This expert further says that it is the combination of automatic 
and remote tripping in which he finds the broadly novel idea of 
Wurts. 

200 F.— 10 
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It îs quite clear that this idea is fully illustrated in a single Sys- 
tem of electrical distribution, and as completely illustrated) as in a 
plurality of Systems. 

The défendant contends that the claims in suit merely mean a 
multiplication of similar Systems or similar devices which do not 
interact. The complainant contends that claims 3 and 4 show more 
than a mère multiplication of similar Systems. Two points are spe- 
cially insisted upon : First, the use of a common source of energy 
for the local circuits of the différent Systems ; second, the assem- 
blage of the push buttons at a convenient point. 

There is some confusion in the record arising from the fact that 
at times the relay circuits are spoken of as a single local circuit, and 
at times referred to as distinct local circuits. The patentée, how- 
ever, in claim 3, speaks of "local circuits," and in claim 4 of "a local 
circuit for each of said magnets." Each magnat has its distinct 
energizing coil and for purposes of opération its distinct and in- 
dividual circuit. 

In view of the common practice of deriving energy from a single 
source of electric power, it seems extraordinary to say that inde- 
pendently operating electrical devices are thus brought into patentable 
combination. Of this Mr. Duncan, defendant's expert, says : 

"It is clear that if a number of circuit-breakers are installed, so that a 
number of electro-magnets are présent in the System, any one of thèse electro- 
magnets may be energized from a single source of siipply, or ail of them by 
means which hâve been used for many years in ordinary office and house 
wiring." 

He gives as an example the ordinary arrangement of push buttons 
on a desk to call différent rooms by pressing on one or another of 
the buttons, closing the circuit of corresponding electro-magnets, ail 
of which are normally open-circuited and connected with a common 
source of current. 

The supplying of différent relay circuits from a common source 
of current and the use of the same wires for conducting energy to 
différent circuits, we think, is properly regarded as a mère matter 
of wiring, and that no more invention is involved in this than in 
supplying varions faucets from a common water main. It wouldl 
be extraordinary that this should not be donc, rather than patentable 
if it should be donc. There is nothing in this which meets the con- 
tention that claims 3 and 4 are merely for a duplication of separate 
devices. Nor does any patentable combination between the différent 
circuit-breakers resuit from leading the wires of the hand-operated 
switches to a common switchboard. The electrical apparatus of 
each System is as distinct as if the push buttons were distributed 
in the same manner as the automatic circuit-closers. A switch- 
board is doubtless useful and convenient; but it does not bring the 
separate Systems into operative combination, nor is it patentable. 
The circuit-breaking devices of the différent Systems are no more 
in combination than are a number of printing presses assembled for 
the gênerai purpose of issuing a daily paper, supplied from the same 
source of electrical power, and started by push buttons located con- 
veniently for the purposes of the business. 
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The complainant further contends that the claims in suit are for 
novel combinations, because no patent in the prior art shows the 
combination in a single protective System of an automatic circuit- 
closer and a hand-operated switch. In reply to the defendant's ar- 
gument that the claims in suit show a mère aggregation or mul- 
tiplication of indlependent devices, and not a true patentable com- 
bination, complainant asserts that this argument is based upon the 
false assumption that the combination in a single System of the au- 
tomatic circuit-closer and hand switch is to be regarded as old. We 
do not so understand the defendant's argument. As we understand 
it, the défendant contends that by proceedings in the Patent Office 
the complainant is now estopped to claim patentable novelty in con- 
trolling the local circuit of a particular magnat and circuit-breaker 
by both a push button or hand switch and automatic means. The 
original application for the patent in suit contained a claim 6, as 
foUows : 

"6. The combination with an electrical distribution circuit, a curront-inter- 
rupting device therefor, a normally open local circuit and a controlling-mag- 
net for said circuit-interrupter included therein, of means actuated by an ex- 
cessive curreut in the main circuit for closing said local circuit, and a hand- 
operated circuit-closing device for said local circuit located at a point remote 
from said magnet and circuit-interrupter." 

This claim was rejected by the examiner, who stated that the use 
of a hand-operated switch where needed was not patentable. The 
applicant acquiesced in this décision. 

The question whether there was patentable novelty in the use of 
both automatic and hand-operated devices to close the local circuit 
was thus expressly passed upon by the examiner. The question was 
not whether this was disclosed in any prior patent, but the broader 
question of patentable invention in the use of a push button together 
with automatic means. 

This was a substantial issue. As we understand the defendant's 
contention, it does not assume that the prior art disclosed exactly 
what was presented to the examiner in rejected claim 6, but regards 
this as immaterial. The question of patentability dépends, not upon 
whether prior patents disclose what is claimed, but upon whether 
what is claimed, even if novel, involves invention as distinguished 
from ordinary skill of the art. 

[2] It is well settled that a patentée, having acquiesced in the 
rej action of a claim, is estopped to claim the benefit of his rejected 
claim, or such a construction of his présent claims as would be 
équivalent thereto. Morgan Envelope Co. v. Albany, Perforated 
Paper Co., 152 U. S. 425, 14 Sup. Ct. 627, 38 L. Ed. 500. 

The complainant's contention that the claims in suit should be 
sustained because of the novel features in each System is open, there- 
fore, to two objections: First, that the claims are not for true com- 
binations, but for a mère multiplication of similar and independient 
devices — for aggregations and not for combinations ; second, that 
the features of each System, even if novel, do not involve patentable 
invention — in other words, that no invention is involved either in 
the single device or in a pair of such devices. 
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It seems quite obvions that, if we must hold that there was no in- 
vention in one machine, we must also holdl that there is no inven- 
tion in a mère pair of such machines, even if suppHed from a com- 
mon source of current led to each local circuit by the same wires, 
and even if the push buttons are assembled upon a common switch- 
board. 

But, aside from the décision of the examiner and reliance upon 
the doctrine of estoppel, the défendant insists that upon the merits 
the décision of the examiner was right, and that there was no pat- 
entable combination, even in the circuit-breaking means for a single 
System of distribution. 

The automatic means was old. The hand-operated means was old. 
The opération of one does not in any way aiïect the opération of 
the other. 

It was well known that a circuit-breaker could be operated by 
closing a relay circuit that included a magnet. The means emjjloyed 
for closing a circuit were old. Given the conception of applying 
both closing means to the' same local circuit, only ordinary skill was 
required to make the connection of both means to a single local cir- 
cuit. The defendant's experts testify that only ordinary skill was 
needed to adld a hand switch to the local circuit, and illustrate this 
by various examples showing the facility with which this could be 
doue. 

As the combination of a circuit-breaker, magnet, and relay to 
energize the magnet was very old, there is force in the argument 
that no invention was involved in finding means to close the local 
circuit, or in applying two old means either separately or together 
for alternate use, or in the thought of using both means to close a 
circuit instead of one. 

Upon the merits of the question whether in a single System there 
is a true combination, as distinguished from a mère aggregation, 
there is at least grave doubt. We do not fincl any convincing reason 
for holding that the examiner erred in finding no invention in the 
rejected claim 6. 

But it is unnecessary to consider this question further, for, even 
were it true that in this patent we could discover an invention of 
clear merit, we vvould still be compelled to hold that the claims in 
suit are for mère aggregations, and not for true combinations. 
While the courts are reluctant to apply the doctrine of estoppel by 
proceedings in the Patent Office, we think that this défense is prop- 
erly raised by the défendant, and cuts under the complainant's ar- 
gument that patentable novelty in one system was sufificient to sup- 
port the claims in suit. We are not convinced by the complainant's 
argument on this point, but regard it as immaterial, for the reason 
that the basis of this argument is a reassertion of an issue upon 
which the Patent Office bas made a conclusive finding. 

The complainant's brief suggests, also, that economy in apparatus 
and in wiring results from the use of the same local circuit andi mag- 
net for both automatic and hand closing of the main circuit; but 
as the case was presented we are unable to say either that this is a 
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sub.-iantial matter, or that the défendant bas gained any substantiai 
advantage in this respect. 

As tbe complainant avers tbat it is not concerned with s])ecific 
mechanisrns, but witb a mode of opération, and as mecbanisms are 
rcpresented in tbe patent mercly diagramatically, we are unable to 
iind in this suggestion of economy in apparatus any sufficient ground 
for dilïering ',vitb tbe examiner upon tbe question of patentable 
novelty. 

For tbe reasons stated, we are of the opinion tbat tbe daims in 
suit are invabd. 

Tbe decree of the District Court is reversed, and tbe appellant 
recovers costs in both courts. 



BROWN & SHARI'E MFG. CO. v. COATES CLIPrER MFG. CO. 

(Circuit Court of Appeals, First Circuit. Kovembev 13, 1912.) 

No. 989. 

Patents (§ .328*) — Infeingembxt — Haik Clippeiî. 

The Curleton patent, No. 481,254, for a hair clipper having a push 
spiral sprinsr in the franie to hold tlie tvvo levers in closed position, In 
vievv of the prior art, must be reasonably llmited to the mechanisu» de- 
scrlbed. As so limlted, held not infrlnsed by a device having différent 
mechanlsiu and on which a pull spiral spring is used. 

Appeal from the District Court of tbe United States for tbe Dis- 
trict of Massachusetts ; Le Baron B. Coït, Judge. 

Suit in equity by tbe Brown & Sharpe Manufacturing Company 
against tbe Coates Clipper Manufacturing Company. Decree for de- 
fendant, and complainant appeals. Affirmed. 

For opinion below, see 195 Fed. 84. 

Wilmartb H. Thurston, of Providence, R. I.. for appellant. 

George P. Dike, of Boston, Mass. (William A. Macleod, of Boston, 
Mass., Cameron Macleod, and Macleod, Calver, Copeland & Dike, of 
Boston, Mass., on tbe brief), for appellee. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICii, 
District Judge. 

ALDRICH, District Judge. The contention of tbe parties in this 
case relates to tbe bair clipper art, and to tbat class of clippers used 
by barbers ; and tbe rights of the complainant below, who is tbe ap- 
pellant hère, réside in a patent to Cyrus Carleton, dated August 23, 
1892, which covered an invention for an improved bair clipper, and 
of tbat class in which a spiral spring is combined with a handle or 
lever for operating a reciprocating cutter. 

Prior to this invention tbe spring commonly employed was a tor- 
sion spring, which bad its limitations and defects in practical use. 
Tbe différence between tbe principle of tbe torsion and the spiral 
spring is manifest, or at least well understood, and tberefore need 
not be dwelt upon. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The Carleton invention, upon which the complainant relies, résides 
in the fact that he conceived and developed the idea of displacing 
the torsion spring by a spiral spring, and of assembling mechanical 
means for its practical and bénéficiai use. 

The claims of the Carleton patent and the advantages of the spiral 
spring over the torsion are sufficiently presented by the opinion of the 
court below, which is reported in (D. C.) 195 Fed. 84. 

In the spiral spring art there is the well-known push spiral spring 
and the well-known pull spiral spring. The principle of the force in- 
volved in the two is doubtless the same. When the force which com- 
presses the push spiral spring is released, the spring through its own 
action is extended, and its normal condition is recovered, while in 
the other class, that of the pull spring, when the power, which opens 
the coil and extends the spring, is released, the spring through its 
own force and under recoil returns to its normal condition under the 
same principle. It is needless to observe that the spiral spring is old, 
and has for a long time been in practical use in varions situations. 

The principle of the two being the same, or substantially the same, 
it would resuit unquestionably, under familiar authorities, that the 
rule of equivalency would apply to the pull spring of the défendant, 
if it should be determined that the Carleton invention embodies a 
sufficient degree or measure of originality andi merit to justify a broad 
construction of the Carleton claims. The argument of the complain- 
ant in respect to the question of équivalents being accepted, it seems 
unnecessary to enter upon a discussion of the authorities having réf- 
érence to that question ; and we need only concern ourselves with the 
question of the originality and merit of the Carleton invention. 

If Mr. Carleton had been the first to originate the idea of using 
the spiral spring, or, to be more exact, the push spiral spring, in con- 
nection with the art in question, the case would be quite différent from 
the one presented. He was not the first with the idea, nor was he the 
first in the attempt to install it. Others had usedi it. His problem 
was to locate it in a more favorable part of the hair-clipping instru- 
ment, and to devise and describe mechanical means for its more prac- 
tical use. A careful reading of the claims, as explained by the 
spécification, clearly establishes that he did not bave in his mind at ail 
any spiral spring except the push spring, to which he so carefully and 
persistently adhered through ail the expressions of the spécification. 
His idea was to locate the push spring within the frame, close to the 
axis of the movable operating lever, and to guide, guard, and protect it 
in its work of practical use. Indeed, his language in the spécifica- 
tion excludes the idea of broadening the claims so as to include an- 
other class of spiral springs, and likewise excludes the idea that he 
originated the scheme of using push springs, because he points out 
that spiral push springs had been used in some cases, and then prô- 
ceeds to criticise the location upon the lever and to point out the de- 
fects and inconveniences resulting from the mechanical arrangement 
incident to the earlier push spiral spring, and then, while emphasizing 
the advantages of the push spiral spring, he proceeds to describe with 
particularity the manner in which he overcomes the objections to the 
earlier constructions. 
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As has been observed, it is impossible to reach the conclusion that 
Carleton had pull spiral springs in his tnind at ail. As a gênerai 
proposition it is doubtless quite truc that a sufficient measure of orig- 
inality and merit would justify broadening claims, so as to cover an 
équivalent instrumentality not in the mind of the inventer at the time 
his claims and spécification vv^ere f ormulated ; but, while we do not 
disagree with the court belovv as to the validity of the Carleton in- 
vention in question, we think it is not one which would justify a con- 
struction of such scope. On the contrary, we think it is one of that 
class where the claims should be reasonably limited to the mechanical 
adaptations described. 

It remains to be remarked that what the défendant describes in 
the record as clipper No. 2 embodies both the push and the pull prin- 
ciple, because the défendant employs what is called a thrust pin, one 
end of which being located in a recess in the side of the lever handle, 
and the other end being attached to the end of the spring f arthest f rom 
the handle, pushes, instead of pulls, and thus extends the spring under 
hand pressure upon the lever handle ; but, after ail, it is the force 
of the recoil or pulling strain of the extended spring upon the outer 
end of the pin which opérâtes to aid in the performance of the 
reciprocating work of the cutter blades, and it would thus seem that 
the train of mechanism is essentially différent from that described by 
Carleton and covered by his patent under the interprétation which 
we accord to it. 

Upon the foregoing view of noninfringement, it becomes imma- 
terial to consider the question of lâches, 

It results that : 

The decree of the District Court is affirmed, and the appellee re- 
covers its costs of appeal. 



LUTBN V. SHARP et al. 

(District Court, D. Kansas, Second Division. October 21, 1912.) 

No. 1,356. 

Patents (§ 310*) — Suit por Infbingement — Fleading. 

Under the recoguized practice in patent cases, lu a bill for Infringe- 
ment of several patents, a gênerai allégation of thelr infringement col- 
lectively is sufflclent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.»] 

In Equity. Suit by Daniel B. Luten against Walter Sharp and oth- 
ers. On demurrer to bill. Overruled. 

Russell T. McFall, of Indianapolis, Ind., for complainant. 
S. A. Smith, of Winfield, Kan., for défendants. 

POLLOCK, District Judge. The bill in this case présents some 
nine separate letters patent owned by complainant, covering the pro- 
cess of constructing reinforced concrète work, and prays injunction 

•For other cases see same topio & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 



152 200 FEDKRAL EEPORTKR 

against défendants restraining them from infringing the claims of 
said patents, for an accounting, etc. Défendants hâve demurred to 
the bilL 

The précise point relied on by défendants at the argument in sup- 
port of their demurrer, now that copies of said letters patent hâve 
been filed with the bill, is that the acts donc by défendants, averred 
to constitute infringement of complainant's rights secured by his let- 
ters patent, are not set forth with particularity. On the contrary, the 
bill charges infringement by défendants in gênerai language only in 
a paragraph thereof, as follows : 

"And your orator turtlier sliows to yoiir bonorg, ou information and belief, 
that the défendants herein, well l^nowing tlie premiges and the rights and 
lirivileses secured iinto your orator, and contlnning to Injure your orator and 
deprive him of the prolits, benefits. and advantages which nilglit and wonld 
otlierwise accrne to lilm from tlie said letters iiatent Nos. So0,48.'î. 852,970, 
,S5;î,18;5. 85.'{,20;i, 85.'!.204. 970,776, 989,272, 999,6G:i and 933,771, and from the 
use of the inventions set fortli thereiu, since the Issuance thereof and the 
acquireuient of the title thereto by your orator, witliin six years last i^ast, 
and before the commencement of this suit, liave, without license and antbor- 
Ity, against the vs'ill of your orator, and in violation of your oratov's rights, 
and in infriugement of the aforesaid letters patent Nos. S:j0,48:î. 802.970, 
S.5a,18;i, 853,203, 853,204, 979,776, 989,272, 9r)9,G63, and 9.'Î3,771, at Cowley 
county, in the district of Kansas, knowingly and willfully constructed and 
sold, or caused to be constructed, used, and sold, a bridge or structure coni- 
prising one 40-foot and oue 20-foot span over Grouse creek, at >Ahat is known 
as 'I>arst Ford,' in section 13, township 33, range 6, in said Cowley county, 
by the practiee of and in accordauce with and containing the improvemeuts 
and inventions described and clainied in said letters patent Nos. 830,48.'!, 
852,970, 85:1,183, 853,2(i:!. 853,204, 979,776, 989,272. 999,663, and 933,771, or 
material or essential parts thereof, ail as recited in the daims thereof, but 
to what extent the défendants hâve made use of said invention or improve- 
meuts dewrllied and clainied in said letters patent Nos. S.30,483, 852,970, 
853,183, .853.203, 8,53.204, 979.770, 989,272, 999,063, aiul 933,771, your orator 
does not know. and priiys a discovery thereof." 

Whatsoever the principles of good pleading would seem to require 
in such a case, it appears settled infringement of rights secured by 
letters patent may properly be so charged. and a demurrer based on 
such ground will not lie. In American Bell Tel. Co, v. Southern Tel. 
Co., 34 Fed. 803, the late Justice Brewer, when at the circuit, deliver- 
ing the opinion, said : 

"Wliatever niight be the décision if the matter was open to <piestion, the 
jiractice is very gênerai in biils in patent cases to siniply aver that the de- 
fendant bas inl'ringed. « * * So. while as a matter of ])rinciple it niav 
not be so easy to sustain tliis practiee, yet. in view of the gre,at weight ot 
authority as to the torm of jileadings that are sutlicient in i)atent cases, 
this objection must also be lield not well taken, and the spécial dennurrer 
will be ovei'rnled. l'iits v. Whituian, 2 Story. 609 |Fed. Cas. \o. 11,106]; 
Turrell v. Cannnerrer. 3 Fish. l'at. Cas. 462 |l'>d. Cas. No. 14,266]; Ilaven 
V. Urowu, 6 l'ish. Pat, Cas. 413 [Fed. Cas. No. 6.22.81: McMillan v. Trans- 
portation Co. IC. C] 18 Fed. 260; WcCoy v. Nelsou, 121 U. S. -484, 7 Sup. 
et. 1000 [30 Ij. Ed. 1017]." 

It follows, the demurrer must be overruled. Défendants, if so ad- 
vised by their solicitors, may answer the bill on or before the Decem- 
ber rules. 

It is so ordered. 
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COCA-COLA CO. V. NASHVILLE SYRUP CO. 

(District Court, D. ïemiessee. April 4, 1912.) 
No. 3,676. 

1. Teade-Marks and Xkade-Names (§ 45*) — Marks Subject to Appropria- 

tion — Effect of Statute. 

ïlie efteet of tlie proviso in Trade-Mark Act Feb. 20, 1005, c. 502, | 5 
(b), a?, StcU. 725 (V. S. Coiup. 8t. Supp. 1911, p. 1461), which penuits tbe 
registratioa of "any mark * * * wliich was in actnal and exclusive 
use as a trade-niark of tlie applicant or his predecessor froni which lie 
derived title" for 10 years next precediug the passage of the act, was 
to reiider a mark so used in its renistration a valid trade-mark, altbougli 
it conld not originally Iiave been the sub.iect of H valid trade-mark. 

[Ed. Note. — For otlier cases, see Trade-Marks and Ïrade-Names, Cent. 
Dig. §§ 53, 59; Dec. Dig. § 45.*] 

2. Trade-Marks and Trade.-Names (§ 42*) — Constitutional Law (§ 209*) — 

STATUÏE — CONSTITUTIONALITY. 

The proviso in Trade-ilark Act Feb. 20, 1905, c. 592, § 5 (b), 33 Stat. 
725 (U. S. Con\p. St. Supp. 1011, )). 1461), which perniits the registration 
as a trade-mark of any mark which had tieen exclusively used as sncii 
for 10 years by the applicant or his predecessors, merely créâtes a cou- 
elusive presumption of secondary meaning with respect, to such mark, 
and is not sub.iect to constitutional objection as discriminatory législa- 
tion. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Nanies, Cent. 
Dig. § 47: Dec. Dig. § 42;* Constitutional Law, Cent. Dig. § 678; Dec. 
Dig. § 209.*] 

3. Trade-Marks and Trade-Names (§ 95*) — Infringement. 

A proliminary injunction granted to restraln infringement of the name 
"Coca-Cola" as a trade-mark. 

[Ed. Note. — F'or other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dig. § 05.*] 

4. Trade-Marks and Trade-Names (§ 57*) — Infringement. 

The use of an infringer's name in connection wltli a trade-mark, in- 
stead of that of the owner does not render the uiiauthorized use of it 
less of an infringement. 

|Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i ('5; Dec. Dig. § 57.*] 

5. Tkade-Makks anu Tbade-Nambs (| 95*) — Suit for Infringe.ment — Pre- 

LIMINARY IN,IUNCTI0N — BOND. 

Ou the granting of a preliminary injunction against infringement of 
a trad(i-mark, the effect of which, if wrongfully granted. will be to cause 
a loss to défendant not capable of fair approximation, it is compétent 
for the court to fix a sum as li(piidated damages, and require complain- 
ant to give security for its paynient, if final relief should be denled. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dig. § 95.*] 

6. Trade-jMarks and Tkade-Names (§ 3*) — Descriptive Ciiaracter of 

Vv'oRDs — "Coca-Cola." 

In the absence of a delinite jiopular meaning of either the words 
"coca" or "cola," as nidicating either coca leaves or cola nuts, or any 
particular constitnents or compouuds of the saine, the word "Coca-Cola" 
should probably be regarded as nierely suggesting tlie éléments of tho 
eompound, and not as descriptive of its contents aud in effect an arbi- 
trary conibiuation of words not describing the éléments of the eompound, 
but serving merely to identify it as a trade-mark name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7 ; Dec. Dig. § 3.*] 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the Coca-Cola Company against the Kashville 
Syrup Company. On motion for preliminary injunction. Motion 
granted. 

See, also, 200 Fed. 157. 

Candler, Thomson & Hirsch, of Atlanta, Ga., and Pritchard & Sizer 
and Chambliss & Chambliss, ail of Chattanooga, Tenn., for plaintiff. 

W. R. Chambers, E. J. Smith, Jno, R. Aust, and Perkins Baxter, 
ail of Nashville, Tenn., for défendant. 

Mémorandum Opinion on Motion for Preliminary Injunction. 

SANFORD, District Judge. As counsel for both parties hâve 
stated that they désire a final hearing at an early date at which the 
affidavits used at the hearing of this motion are to be largely used as 
évidence, I shall, in ruling upon this motion, merely state in a gên- 
erai way the conclusions which I hâve reached after a careful con- 
sidération of the motion and arguments and briefs of counsel in réf- 
érence thereto, without élaboration. 

[6] 1. The question whether the compound vvord "Coca-Cola" is 
so descriptive of the constituents of the beverage that it was not orig- 
inally subject to appropriation as a trade-mark is one of such doubt 
that if this were the only question in the case, the complainant would 
not, I think, be entitled to a preliminary injunction, in accordance 
with the view suggested by Judge Grubb in his mémorandum opinion 
in Coca-Cola Co. v. Deacon Brown Bottling Co., 200 Fed. 105, in the 
United States District Coui-t for the Northern District of Alabama; 
although I incline to the view, that, on account of the absence of a 
definite popular meaning of either the words "coca" or "cola" at the 
time this compound phrase was first appropriated as a trade-mark 
or at the présent time, as indicating either coca leaves or cola nuts or 
any particular constituents of the coca leaf or the cola nut, or any 
definite compound of the same, the word "Coca-Cola" should be re- 
garded, at the most, as merely suggesting the éléments of the com- 
pound and not as descriptive of its contents, and as in effect an arbi- 
trary combination of words not describing the éléments of the com- 
pound to the popular mind, but serving merely to identify it as a 
trade-mark name. 

[1] 2. It is, however, unnecessary to détermine this question upon 
this motion, for the reason that I am of opinion that the validity of 
this trade-mark is sufficiently established for the purpose of a pre- 
liminary injunction by the registration of this compound word as a 
trade-mark by the complainant in 1905, after the passage of the Act 
of February 20, 1905, c. 592, 33 Stat. 724 (U. S. Comp. St. Supp. 
1911, p. 1459), and by the évidence of the actual and exclusive use of 
thèse words as a trade-mark by the complainant and its predecessors 
in interstate commerce for ten years preceding the passage of that 
act. By such actual and exclusive use this compound word acquired 
at least a secondary meaning indicative of the origin and manufacture 
of this compound by the complainant and its predecessors in title. 

The efifect of the proviso in section S of the Act of 1905 was to 
make a name subject to registry as a valid trade-mark, through such 
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prior use, even although the words were originally merely descriptive 
and not the subject of a valid trade-mark. Thaddeus Davids Co. v. 
Davids (C. C. A., 2) 178 Fed. 801, 102 C. C. A. 249; Coca-Cola Co. 
V. Bottling Co., supra. And while it was held by Judge Hand in 
American Lead Pencil Co. v. Gottlieb (C. C.) 181 Fed. 178, that the 
prior exclusive use for ten years created a presumption of secondary 
meaning, more recently, on the final hearing in the Circuit Court, in 
Thaddeus Davids Co. v. Davids, reported in the Trade-Mark Journal 
for October, 1911, p. 215 [190 Fed. 285], it was held by Judge Hough, 
in accofdance with the opinion of the Court of Appeals on demurrer, 
above cited, that a mark registered under the Act of 1905, after such 
ten years prior exclusive use, becomes a valid trade-mark. This view 
is strengthened by the fact of the change in the bill as first reported 
by the Patent Committee of the House of Représentatives to the form 
in which it was fînally enacted by an amendment by which the words 
"lawful use" were changed to "exclusive use," as appears from a note 
on page 219 of the above-mentioned reporter. 

[2] 3. Even if it be assumed that the Constitution prohibits Con- 
gress from enacting discriminatory législation, a question reserved 
without décision in District of Columbia v. Brooke, 214 U. S. 138, 
29 Sup. Ct. 560, 53 L,. Ed. 941, I am of opinion that section 5 of the 
Act of 1905, which in eflfect merely gives a conclusive presumption 
of secondary meaning to a trade-mark in actual and exclusive use for 
a period of ten years, is not discriminatory or based upon an arbitrary 
classification, but upon a reasonable and sound distinction, and that 
there is no valid constitutional objection to the validity of this section. 
Coca-Cola Co. v. Bottling Co., supra. 

4. As this suit does not involve the enforcement of the dispensing 
contracts of the complainant, the alleged illegality of such contracts 
under the Anti-Trust Act is not a ground for denying the complain- 
ant relief against an infringement of its trade-mark. Coca-Cola Co. 
v. Bottling Co., supra. 

5. A ground for denying the injunction is not established by any 
sufScient évidence showing the introduction of a deleterious substance 
in the complainant' s compound. Coca-Cola Co. v. Bottling Co., supra. 

6. I likewise find no sufficient ground for denying the injunction in 
the use by the complainant of the word "nutrient" in the application 
for trade-marks. 

[3, 4] 7. Therefore, being of opinion that the complainant lias 
shown a valid trade-mark in the words "Coca-Cola," of which the 
infringement by the défendant is clear (Battle & Co. v. Finley [C. C] 
45 Fed. 796; Eagle White Lead Co. v. Pflugh [C. C] 180 Fed. 579, 
and many other cases), it foUows that a preliminary injunction should 
issue to prevent the infringement thereof by the défendant pending 
this litigation by the use of the word "Coca-Cola" as part of the name 
of its compound. Coca-Cola Co. v. Bottling Co., supra. The addi- 
tion of an infringer's name to a trade-mark in place of the owner's 
does not render the unauthorized use of it the less an infringement. 
Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32 L. Ed. 526. 

8. And while I incline to the opinion that in viîw of the similarity 
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of the defendant's labels to those of the complainant in the prominent 
use of the word "Coca-Cola," and the fact that the défendant by giv- 
ing its compound the name Coca-Cola and selling it to the proprietors 
of soda fountains at which it is dispensed without an opportunity on 
the part of an ordinary customer to see the label, leads, as a natural 
conséquence, to the easy substitution by an unscrupulous dealer of the 
defendant's syrup in lieu of the complainant's beverage where the cus- 
tomer merely asks for Coca-Cola, intending to obtain the complain- 
ant's beverage, commonly known under that distinctive name, the 
complainant has made out a case entitling it likewise to a preliminary 
injunction to restrain unfair compétition, independently of the ques- 
tion of the validity of its trade-mark, it is not now necessary to defi- 
nitely détermine this question. 

[5] 9. It is évident, however, that an injtmction bond conditioned 
in the ordinary form to pay such damages as the défendant may suffer 
by the issuance of an injunction will not be a real protection, since 
aithough damages to the défendant would probably be serions and 
genuine, they would be largely or wholly incapable of proof. In 
the récent case of Acme Acétylène Appliance Co. v. Commercial 
Acétylène Co., 188 Fed. 89, in the United States District Court for 
the Eastern District of Michigan, Judge Denison, sitting at circuit, 
being of opinion that the damages which would resuit to the défend- 
ants by the issue of an injunction, if it should turn out to be wrong- 
ful through the destruction of their expected business for the cur- 
rent season, could be fairly anticipated to be $5,000.00, directed that 
the penalty of the bond should be $10,000.00, and that its condition 
should be such that if it should be finally determined either that the 
patent sued upon was invalid, or that the défendants were not acting 
in the infringement thereof, the complainants should pay the défend- 
ants the sum of $5,000.00 as and for liquidated damages caused by 
the issuance of such preliminary injunction, and also such damages 
caused thereby in excess of $5,000.00 as might be assessed by the 
court in the cause in favor of the défendants and against the com- 
plainants on account of the issuance of the injunction. The form of 
this order was expressly approved by the Circuit Court of Appeals in 
Acme Acétylène Appliance Co. v. Commercial Acétylène Co., 192 Fed. 
321, 329, 112j C. C. A. 573. For similar reasons I am of opinion that 
the penalty of the injunction bond in this case should be $10,000.00, 
and that the condition of the bond should be that, if it should in this 
case be finally determined that the complainant has no valid trade-mark 
in the tise of the compound word "Coca-Cola," or that the défendant 
is not infringing the same, or that the complainant is not entitled to 
an injtmction to restrain the use of the word "Coca-Cola" by the de- 
fendant on account of unfair compétition, the complainant will pay 
the défendant the sum of $5,000.00 as and for liquidated damages 
caused by the issuance of this preliminary injunction, and also such 
damages in excess of $5,000.00 as may be assessed by the court in 
Ihis cause in favor of the défendant and against the complainant on 
account of the issuance of this injunction. 
An order will be entered accordingly. 
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COCA-COLA CO. V. NASHYILI^E SYRUP CO. 

(District Court, D. Tennessee. July 8, 1912.) 

No. 3,G76. 

1. Tbade-Mabks and Trade-Names (| 45*)— Eegistration— Effect. 

Complalnant, having had tlie aetual and exclusive use of the mark 
"Coca-Cola" as a t-''ade-mark in Interstate commerce for 10 years prior 
to Act Cong. Feb. :>0, 1905, c. 592, 33 Stat. 724 (U. S. Comp. St. Supp. 
1911, p. 1459), and having registered such. mark as authorized by section 
5 of such act, obtalned tbe exclusive right to the use of the word as a 
Btatutory trade-mark. 

[Ed. îs'ote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 53; Dec. Dlg. § 45.*] 

2. -ïkade-Marks and Tbade-Names (| 45*) — Registered Mark — Right to 

Act Cong. Feb. 20, 1905, c. 592, 33 Stat. 724 (U. S. Comp. St. Supp. 
1911, p. 1459), provides for the reglstration of trade-marks, and (§ 5) 
authorizes reglstration of names used by the appllcant and hls predeces- 
sors in Interstate commerce for 10 years prior to the passage of the act, 
etc., deelaring that a mark by which the goods of the owner of the mark 
may be dlstlngulshed from other goods of the same class may be ad- 
mltted to reglstration as a trade-mark. Held, that such provision nec- 
essarlly implied that the mark, when registered, should constitute a 
trade-mark, which is defined by section 29 as includlng any mark vehich 
Is entitled to reglstration under the terms of the act, so that, where com- 
plalnant, having used the word or words "Coca-Cola" as a trade-mark in 
Interstate commerce for more than 10 years prior to the passage of such 
act, and duly caused the same to be registered, complainant's mark was 
not llmlted to the script in which the word or words "Coca-Cola" were 
wrltten In connection with complainant's product, either in the hyphen- 
ated or unhyphenated form, but extended to the use of the words them- 
selves in any form in connection wlth the sale of a similar article. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 53; Dec. Dlg § 45.*] 

8. Tbade-Markb and Trade-Names (§ 59*) — Infrinqement. 

Complainant's statutory trade-mark in the word "Coca-Cola" was In- 
fringed by defendant's use of the name "Coca Cola" printed on its labels. 
In unhyphenated form and in différent type, accompanled by the word 
"Fletcher's," attached to a similar compound sold in compétition witb 
complainant's product. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 68-72; Dec. Dig. § 59.*] 

4. Trade-Mabks and Tbade-Nambb (I 57*) — Infrinqement — Duplicity. 

Proof of duplicity or exact imitation is not necessary to establish in- 
fringement of a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. % 65; Dec. Dig. § 57.*] 

6. Trade-Marks and Trade-Names (§ 97*) — Infringement — Relief. 

Where complalnant establlshed infringement of the trade-mark "Coca- 
Cola" by defendant's use of a similar name attached to a similar prod- 
uct. complalnant was entitled to a permanent injunction restraining the 
contlnuance of the infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 110, 111 ; Dec. Dlg. § 97.*] 

6. WoBDS and Phrases — "Ooca-Cola." 

"Coca-Cola" is a compound, which among many ingrédients contalns 
some of the extract of coca, omittlng cocaïne, its most characteristic 

*For other cases see same topic &. % ndueee in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe* 
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Ingrédient, and some of the ingrédients of the extract of cola, Including 
chiefly caffeine, whlch, wàile an Important ingrédient of the extract of 
cola, is not cliaraeteristic of it in any distinctive sensé, but is also found 
in extracts from cofEee beans and tea leaves. 

In Equity. Suit by the Coca-Cola Company against the Nashville 
Syrup Company. Decree for complainant. 
See, also, 200 Fed. 153. 

Candler, Thomson & Hirsch, of Atlanta, Ga., and Pritchaird & Sizer 
and Chambliss & Chambliss, ail of Chattanooga, Tenn., for plaintiff. 

Perkins Baxter, E. J. Smith, John R. Aust, and W. R. Chambers, 
ail of Nashville, Tenn., for défendant. 

Mémorandum Opinion on Pleadings and Proof. 

SANFORD, District Judge. The affidavits used on the application 
for a preliminary injunction hâve been by agreement used as évidence 
on this hearing and the évidence is, therefore, with a slight addition, 
the same as that considered in determining said preliminary applica- 
ton. 

[1,6] 1. After careful considération of the argument of counsel 
and the briefs filed on this hearing, I hâve again reached the same 
conclusion as on the preliminary hearing, and must now conclude, for 
the reasons stated in the mémorandum opinion of April 4, 1912 (200 
Fed. 153), on said preliminary hearing, that the complainant has es- 
tablished a valid statutory trade-mark in the word or words "Coca- 
Cola" by évidence showing the actual and exclusive use of this mark 
by the complainant and its predecessors, in Interstate commerce, for 
ten years preceding the passage of the Act of February 20, 1905, c. 
592 (33 Stat. 724, 10 F. S. A. 408 [U. S. Comp. St. Supp. 1911, p. 
1459]), and the registration of such mark by the complainant on Oc- 
tober 31, 1905, in accordance with the provisions of section 5 of said 
Act. In reaching this conclusion I do not find it necessary to dé- 
termine whether or not the compound name Coca-Cola is a descrip- 
tive name, or merely suggestive of the ingrédients, or purely arbitrary 
and fanciful as applied to beverage syrups, or whether or not it could 
hâve been originally subject to appropriation by the complainant as 
a valid trade-mark. However, I think it clear that even if the sep- 
arate words "Coca" and "Cola" hâve a distinct meaning, indicating the 
extract of coca and the extract of cola as distinguished from the cola 
nut and the coca leaf, the compound word Coca-Cola, consisting of 
two nouns, cannot be properly said to be an exact description of the 
syrup manufactured by either the complainant or the défendant, since 
neither of thèse syrups is a compound composed either of the coca 
leaf or the cola nut, or of the extracts of cola and coca, but each is a 
compound, which among many ingrédients contains some of the in- 
grédients of the extract of coca, omitting cocaine, its most character- 
istic ingrédient, and some of the ingrédients of the extract of cola, 
including chiefly caffeine, which, while an important ingrédient of the 
extract of cola is not characteristic of the extract of cola in any dis- 
tinctive sensé, but is also found in perhaps a greater degree in ex- 
tracts from coffee beans and tea leaves ; and, on the other hand, each 
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of thèse syrups contains some ingrédients not found in either cola 
nuts or coca leaves or the extracts of coca or cola. 

[2] 2. The défendant, however, earnestly contends that the efïect 
of section 5 of the Act of 1905 is only to give validity to the registra- 
tion of the actual mark which has been previously used as a trade-mark, 
and that the sole right that the complainant has thereby acquired is the 
right to use the "mark" Coca-Cola, "meaning," as stated in its brief, 
"the script in which the word or words Coca-Cola is written, either 
in a hyphenated or unhyphenated f orm" ; in other words, that the 
complainant by the registration of this mark under the Act of 1905 
acquired me.rely the right to the exclusive use of the mark Coca-Cola 
in its script form and not a trade-mark in the use of the name Coca- 
Cola when otherwise written. 

While this question presented is not free from some doubt, I am 
of opinion that this section, when properly construed, does not confer 
merely the right to the use of the registered mark as a mark in the 
précise form in which it has been previously used, but that by regis- 
tration of the mark under section 5 of the Act, after ten years prior 
exclusive use, such mark is thereafter given effect as a valid statutory 
trade-mark in ail respects, entitling it to protection as any other stat- 
utory trade-mark, and not merely to protection as a mark in the précise 
form of its former use. 

Section five of the Act of 1905 clearly contemplâtes that, except in 
the prohibited cases, a "mark by which the goods of the owner of the 
mark may be distinguished from other goods of the same class" may 
be admitted to "registration as a trade-mark." This necessarily im- 
plies that the "mark" when registered shall constitute a "trade-mark." 
And section 29 specifically defines the term "trade-mark" as including 
"any mark which is entitled to registration" under the terms of the 
Act 

In Thaddeus Davids Co. v. Davids (C. C. A. 2) 178 Fed. 801, 804, 
102 C. C. A. 249, 252, the Circuit Court of Appeals said, referring 
to the effect of section 5 of the Act of 1905 : 

"The Act makes a mark actually and exclusively used for the reqiiisite 
perlod entitled to registration as a trade-mark. And if it is entitled to reg- 
istration it is entitled to protection. We are iinable to appreciate the dis- 
tinrtlon sought to be drawn by the défendant between the right to registra- 
tion of a trade-marlv and the right to protect it." 

It foUows from this language, said Judge Hough, in Thaddeus Dav- 
ids Co. v. Davids (C. C.) 190 Fed. 285, 286; s. c, 1 Trademark Re- 
porter, 215, 216: 

"'j;hat since the 'mark' may be registered as a trade-mark and is entitled 
to protection, it is entitled to protection as a trade-mark, which is équivalent 
to saying that it becomes a valid trade-mark by registration." 

And 80 in American Lead Pencil Co. v. Gottlieb (C. C.) 181 Fed. 
178, it was held that although the name "Beats AU" was a descriptive 
phrase, not subject to appropriation as a trade-mark, prior to the Act 
of 1905, the subséquent registration of such mark after ten years 
actual and exclusive use as a trade-mark, made thèse words available 
as a proper trade-mark, and entitled the complainant to an injunction 
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against infringement by a competitor by the use of the word "Knox- 
ail" as a trade-mark. 

In the présent case I think it clear that the "mark" which had been 
in prior use by the complainant for ten years, and which became a 
valid trade-mark by registration under the Act of 1905, was the coni- 
pound word or vvords constituting the name "Coca-Cola," and not 
mei^ely the particular script form in which this word was used as a 
label. In its application, registered January 31, 1893, the complain- 
ant applied for a trade-mark on "the word or words 'Coca-Cola,' " and 
in its application, registered October 1, 1905, it again described the 
trade-mark as consisting "of the words Coca-Cola," without limiting 
the trade-mark in either application to any particular form of script 
or use. The term trade-mark "generally speaking, means a distinc- 
tive mark of authenticitv," and "may consist in any symbol or form 
of words." Elgin Watch Co. v. Illinois Watch Co., 179 U. S. 663, 
673, 21 Sup. Ct. 270, 273 (45 L. Ed. 365) : Standard Paint Co. v. As- 
phalt Co., 220 U. S. 446, 453, 31 Sup. Ct. 456, 457 (55 L. Ed. 536). 
And a particular combination of words designating certain merchan- 
dise may be protected as a trade-mark. Menendez v. Holt, 128 U. 
S. 514, 9 Sup. Ct. 143, 32 L. Ed. 526. And so in the présent case, I 
am of opinion that the mark which the complainant had used and 
which it registered under the Act of 1905, consista, as shown by its 
two applications, in its essence, in the particular combination or form 
of words constituting the name "Coca-Cola," and not in any particu- 
lar script form of this name. 

[3] 3. The complainant therefore having, in my opinion, a valid 
statutory trade-mark in the word "Coca-Cola," I am constrained to 
conclude that this trade-mark has been infringed by the défendant in 
the use of its labels, caps, etc., having the name Coca-Cola printed 
thereon, although not in script and in an imhyphenated form, and 
accompanied by the word "Fletcher's" and containing other printed 
matter diftering from that contained in the complainant's label, and 
in the use of this compound word Coca-Cola in its advertisements as 
a part of the name of the syrup which it has manufactured ; and that 
the complainant is therefore entitled to a référence for an accounting 
of the damages which it has sustained by such infringement and to a 
permanent injunction restraining further infringement. 

[4] This conclusion is, in my opinion, in harmony with the current 
of authority upon the question of infringement of a trade-mark. 
When a name is used as a trade-mark, the use of a similar name likely 
to deceive the purchasing public is an infringement which will be 
enjoined as a violation of the trade-mark, though the defendant's 
label is in other respects différent. McLean v. Fleming, 96 U. S. 
245, 24 E. Ed. 828 ; Battle v. Finlay (C. C.) 45 Fed. 796, adopted and 
approved in Battle v. Finlay (C. C.) 50 Fed. 106. Duplicity or exact 
imitation is not necessary to the infringement of a trade-mark. Eagle 
White Lead Co. v. Pflugh (C. C.) 180 Fed. 579. Thus when the com- 
plainant has acquired a trade-mark in the name "Hunyadi" for bitter 
waters commoidy sold under the name "Hunyadi Janos," this trade- 
mark is infringed by the défendant by the use of the name "iiuny:; ii 
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Matyas." Saxlehner v. Eisner Co., 179 U. S. 19, 30, 21 Sup. Ct. 7, 
45 L. Ed. 60. So the statutory trade-mark "Beats AU" is infringed 
by the use of the name "Knoxall." American Lead Pencil Co. v. 
Gottlieb, suf^ra. And in 2 Joyce on Injunctions, 2756, it is said : 

"Wliere a trade-iuark coiisist.s of a word, it iiiay be iised by the luanut'MC- 
tnrer wlio lias a]iiii'oi)i-ialed it in auy stylo or pi-iiit or on any form of laliel, 
and its use by anotlier in any form is unlawfnl. In such a case the goods 
beconie liuown l)y the name or \vord by which tbey liave been desiguated, 
aiid uot iiierely liy tbo niauner or fasliion in wbicli tUe word is printed or 
written. or its acet^ssory circnmstanfe.s and the iiulawful use of tlie name or 
Word iu auy form niay be enjoiued.'' 

See also Hutchinson v. Covert (C. C.) 51 Fed. 832; American Tin 
Plate Co. V. Roller Mill Co. (C. C.) 158 Fed. 690; Gaines v. Leshe, 25 
Mise. Rep. 20, 54 N. Y. Supp. 421; and Coca-Cola Co. v. Deacon 
Brown Bottling Co. (U. S. District Court, West Dist. Ala.) 200 Fed. 
105. 

The conclusion that the complainant's trade-mark in the word 
"Coca-Cola" is infringed by the défendant by the use of this word in 
its unhyphenated form, as part of the name of its syrup, is not, as 
I view it, necessarilv in conflict with the opinion in Tliaddeus Davids 
Co. V. Davids (C. C. A. 2) 192 Fed. 915, in which, as I find since 
writing my former mémorandum opinion, the Circuit Court of Appeals 
reversed the decree of the Circuit Court in 190 Fed. 285, and held, 
Judge Noyés dissenting, that the complainant's statutory trade-mark 
in the single word "Davids" as applied to inks, which had been up- 
held by the court in 178 Fed. 801, was not infringed by the use of 
the name of one of the défendants, "Courtland I. Davids," on the 
top of the defendant's labels or the use of the name "Davids Manu- 
facturing Company," under which the défendants were trading, at the 
bottom of their label. While this conclusion seems to hâve been large- 
ly reached as a resuit of the concession made by the complainant that 
the défendant Davids had the right to use bis own name on the labels, 
though not at the top, the material distinction between the Davids 
Case and the case at bar is, I think, this : that in the Davids Case 
the défendants were not using the word "Davids," in which the com- 
plainant had a statutory trade-mark, as the name of their inks, or as 
a part of such name — it not appearing that their goods were labeled 
"Davids" inks — but were merely, under whatever name their inks 
were sold, piacing on the labels their own names as indicating, appar- 
ently, the names of the manufacturers. In the présent case, however, 
the défendant has incorporated in the name of its compound, as ap- 
pearing on its labels and elsewhere, the very mark, to-wit, the word 
"Coca-Cola" in which complainant has acquired a valid trade-mark, 
and such incorporation, as part of the name of the defendant's syrups, 
of this very mark in which complainant has acquired a statutory trade- 
mark must, I think, be deemed a violation of the complainant's trade- 
mark in this word, even though the complainant's trade-mark should 
be deemed limited, in accordance with the doctrine of the Davids Case, 
to the very word "Coca-Cola" itself. In the Davids Case the défend- 
ants had apparently not used on their labels the complainant's trade- 
mark "Davids" as a part of the name of their inks; hence I do not 
200 F.— 11 
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think that case can be properly regarded as supporting the proposition 
that where the complainant has acquired a valid trade-mark in a mark, 
consisting of a word used as the name of certain goods, the défend- 
ant can escape infringement when it uses substantially this identical 
word itself as a part of the name of its own goods and incorporâtes 
this very word, with merely the omission of a hyphen, in the name of 
its goods, upon its labels and elsewhere, or that, if it is to be so re- 
garded, it can be reconciled with the décision of the Suprême Court in 
Saxlehner v. Eisner Co., supra. 

[5] 5. Without determining the questions in this case arising in 
référence to the alleged unfair compétition, irrespective of the ques- 
tion of trade-mark, a decree will accordingly be entered adjudging the 
validity of complainant's trade-mark in accordance with this opinion, 
referring the cause to a spécial master for the ascertainment of dam- 
ages and permanently enjoining the continued infringement thereof. 



In re GOLD RUN M-INIXG & TUNNEL CO. 

(District Court, D. Colorado. September 14, 1912.) 

No. 2,356. 

1. Bax:::ruptct (§ 78*)— Involuniary Peoceedings — Eight of Receivee to 

CONTEST. 

A receiver for a corporation, appointe^ by a state court and in posses- 
sion of its property, may resist proeeedings to hâve tlie corporation ad- 
judged a banlîrupt. 

[lid. Note. — For other cases, see Banltruptoy, Cent. Dig. §§ 111, 112; 
Dec. Dig. § 78.*] 

2. Bankbtjptcy (§ 7G*) — Petitioneks — Estoppel. 

A créditer of a corporation, who assisted in having a receiver appoint- 
ed for it by a state court, and filed its answer conseuting tliereto, is 
estopped to subsequently flle a pétition against it in bankruptcy, based 
on such appointment as an act of banliruptcy. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. §§ 50, 56, 97, 
99, 100; Dec. Dig. § 76.*] 

3. BANKBUPrcY (§ 60*) — AcTs or Bankruptcy — Consexting to Appointment 

OF Keceiveb — "Applied for a Receiver." 

The consent of a corporation to the appointment of a receiver for its 
projierty on an application by others is not equivaleut to having "applied 
for a receiver," as an act of bankruptcy under Baukr. Act July 1, 189S, 
c. 541, § 3a (4), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), as amended 
'by Act Feb. 5, 1903, § 2, c. 487, 32 Stat. 797 (U. S. Comp. St. Supp. 1911, 
p. 1493). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. § 60.*] 

4. Bankruptcy (§ 63*) — Act8 of Bankruptcy — Corporations. 

A corporation can admit Its inabillty to pay its debts and its willing- 
ness to be adjudged a bankrupt on that ground, to constitute an act of 
bankruptcy under Bankr. Act July 1, 1898, c. 541, § 3a (4), 30 Stat. 546 
(U. S. Comp. St. 1901, p. 3422), as aniicnded iby Act Feb. 5, 1903, § 2, c. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4S7, 32 Stat. 797 (U. S. Comp. St. Supp. 1911, p. 1493), only by some cor- 
porate act, and sueh an admission, signed by a majorlty of its directors 
individually, is Ineffective. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 63.*] 

In the matter of the Gold Run Mining & Tunnel Company, al- 
leged bankrupt. On involuntary pétition. Pétition dismissed. 

F. B. Tiffany, of Denver, Colo., for the pétition. 
O. A. Johnson, of Boulder, Colo., opposed. 

POPE, District Judge. The holding of the court upon tHe sev- 
eral matters argued is as follows: 

[1] 1. The receiver appointed by the state court is compétent to 
resist the pétition for adjudication. Matter of Hudson River Co. 
(D. C.) 173 Fed. 934. 

[2] 2. The receiver's answer, on page 5, contains the following: 

"Your Intervener would furtber state tbat he was on or about the 17th 
day of May, A. D. 1912, appointed receiver of sald company, but tbat be was 
not appointed receiver on the ground tbat said company was insolvent, but 
on otber grounds, and tbat at tbat time the said E. A. Austin, wbo flled the 
pétition to bave tbis company adjudged bankrupt, voluntarily filed an an- 
swer on behalf of said company, adnùtting the allégations set fortb in the 
complaint asking for the appointment of receiver, and consented on behalf 
of said companles, botb the Gold Run Mining & Tunnel Company of Colorado 
and the Gold Run Mining & Tunnel Company of Arizona, tbat sald companies 
should be placed in tbe bands of a receiver, and tbat said B. A. Austin there- 
after signed tbe bond for tbis receiver in order that lie migbt qualify as such 
receiver." 

There îs also an allégation of the taking possession by the receiver. 
Those matters were duly established by the proofs on the trial. This 
state of facts estops the petitioner to seek the adjudication prayed. 
Simonson v. Sinsheimer, 95 Fed. 948, 37 C. C. A. 337; Lowenstein 
V. Henry McShane Mfg. Co. (D. C.) 130 Fed. 1007; Woolford v. 
Diamond State Co. (D. C.) 138 Fed. 582. 

3. The amount due the petitioner is by the Arizona corporation 
having the name of the Gold Run Mining & Tunnel Company, and 
not by the Colorado company o£ the same name, the défendant 
herein. The former was the operating company at the time the 
money was advanced by the petitioner for operating purposes; the 
défendant company not having been then fully organized. The 
debt was primarily that of the Arizona company, and the proof is 
not satisfactory that the Colorado company ever assumed it. The 
note claimed to évidence this is not produced. On February 12, 
1912, and thus when this note, if given by the Colorado company, 
was outstanding against it, that company made a sworn report to 
the Secretary of State of Colorado that the amount of its indebted- 
ness was $900, which fact shows that at that date this note was not 
considered a liability of the Colorado company. In addition, it may 
well be doubted if, at the date of this note, March 18, 1909, the 
Colorado company was compétent to contract. Its organization was 
at that time purely inchoate, with no stock issued, and with the list 
of its stockholders conjectural. The obligation, if one was attempted 

*For otber cases see eame topic & § kumbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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by the Colorado corporation, would seem thus to be nonenforceable 
for lack of povver in the organization to contract. Aspen Co. v. 
City of Aspen, 5 Colo. App. 12, 37 Pac. 728. 

[3] 4. The first act of bankniptcy alleged is that the company, 
while insolvent, consented to the appointment of a receiver of its 
property in the state court upon the ground of insolvency. This, 
however, cannot avait for tlie follovviiig reasons : (a) This is not an 
act of bankruptcy. The statute makes it an act of bankniptcy "to 
apply for a receiver." This is defined by Cohier (8th Ed., page 83) 
to be "the vohmtary application * * * of a corporation under 
resolution of its board of directors." Mère consent, vvhich is pas- 
sive, is not tantamount to application, which is affirmative, (b) The 
proof is not satisfactory that at the date of the filing of the pétition 
the Company was insolvent. (c) A-'iewing tlie complaint as alleging 
that "a receiver has been put in charge of defendant's property," 
and thus within the latter clause of section 3a (4) of the Bankruptcy 
Act as amended (although it falls short of such an allégation), there 
is no satisfactory proof that such action by the state court was 
upon the ground of insolvency. 

[4] 5. The second ground of bankruptcy alleged is not sustained 
by the proofs. This allégation is as follows : 

"ïliat said the Gold Kun Mining & Tur/nel Company did on or about tlie 
lOth day of .Inly. 1912, in writins tiy it>i secretary, duly antliorized so to do, 
admit tliat it was nnable to pay its délits, aud at tlie same time expressed its 
williugness to be ad.iud«ed a bankriipt." 

The proof shows that any autliority given to make such admis- 
sion was by the directors personally, and not by any corporate act. 
The consent given in évidence is as follows (italics ours) : 

"Wc, the under signe (1, Ijcing a majority of tlie hoard of directors of tbo 
Gold Kun Mining & Tunnel Company, hereby authoriy.e and emjiower F. P>. 
Tlffany, secretary of said «uniiary, to certify, in writins, tliat said Company 
is nnable to pay its debts, and to consent that said compaiiy be declared a 
bankrupt. Slgned tUis 5th day of July, 1012." 

This is signed by a number of individual directors. It is clear 
that this was an individual, not a corporate, âct, and thus has no 
relevancy as indicating what the défendant corporation as such au- 
thorized. 10 Cyc. 774—776, 782. Further, the alleged admission 
does not seem to bave been made by the Colorado, but by the Ariz- 
ona, corporation. The paper put in évidence showing the admission 
does not state which corporation vv'as so admitting; but the seal at- 
tached is that of the Arizona, not the Colorado, company. 

6. On the whole, the court sees no principle of justice, nor any 
légal ground presented by this record, why the administration of 
the estate of the défendant company should be taken from the re- 
ceiver appointed by the state court and vested in the court of bank- 
ruptcy. The petitioner, Austin, as pointed out in paragraph 2 of this 
mémorandum, acquiesced and assisted in the proceeding by which 
such administration was placed in the state court. There it may re- 
main. 
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HAMMERSTEIN v. LTNE. 

(District Court, W. D. Missouri, W. D. November 18, 1912.) 

No. 3,972. 

1. CiTIZENS (§ 11*) — XaTURB OF RELATIONSHIP "CiTIZENSHIP." 

Citlzenship In tlie Uiilted States Is a dual relation, national and state. 
In so far as It relates to the national govemment, it embraces ail per- 
sons within the fourteenth ameudment of tke fédéral Constitution, pro- 
vlding that ail persons born or naturalized in the United States and sub- 
jeet to the jurisdiction thereof are cltizens of the United States and of 
the state wherein they réside. Citizenship of a state, however, meahs 
résidence by a citizen of the United States In a state with an intention 
of remaining. 

[Ed. Note. — For other cases, see Citlziens, Cent. Dig. § 18 ; Dec. Dig. § 11.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1175, 1176.] 

2. Courts (§ 307*) — Fédéral Courts — Jukisdiction — "Citizenship." 

Citizenship as used in Judlcial Code (Act March 3, 1911, c. 231, .".(3 
Stat. 1901 tu. S. Comp. St. Supp. 1911, p. 135]) § 24, with référence to the 
jurisdiction of the courts of the United States, ineans permanent rési- 
dence in a state, with an intention of remaining, since to give jurisdic- 
tion to the fédéral courts the suit must be between cltizens residing in 
différent states, or between a citizen and an alien. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §| 850-S54; Dec. 
Dig. § 307.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp T. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 O. C. A. 298.] 

8. Courts (§ 307*)— Fédéral Courts — Jurisdiction — "Citizenship." 

"Citizenship," essential to confer fédéral jurisdiction, cannot dépend 
entirely on birth, but may be changed from one state to another, or to 
a foreign country, by change of résidence. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 850-854; Dec. 
Dig. § 307.*] 

é. Courts (§ 307*) — Fédéral Courts — Jurisdiciion — Citizbns. 

Défendant, having been born in Missouri, in 1907 disposed of ail her 
property and removed with her mother to France to study music. She 
remained there for three years, visiting the United States in August, 
1910, when she sang under complainant's management in New York and 
Philadelphia, and made a brief visit to her grandparents in Kansas City. 
She retui-ned to Paris, where she remained until September 20th of that 
year, when she took up her résidence in London, remaining there until 
September 12, 1912, when she came to the United States to give a concert 
in Kansas City. She testified that, when she left in 1907, she did so 
Intending to change her domicile and take up a résidence abroad, and 
that when she went to London It was with the Intentioii of remaining 
there for an indeflnite period, and that she had not then, nor at any time 
eince her departure, any intention of returning to Missouri. Eeld, that 
défendant was not a citizen of Missouri, so as to confer jurisdiction on 
a fédéral court sitting in that state of a suit brought against her by 
complalnant, a citizen of New York. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 850-854- Dec 
Dig. § 307.* 

EfiCect of change of domicile on the question of diverse citizenship, see 
note to Shipp v. Williams, 10 C. C. A. 251.J 

•For other cases see eame topic & § nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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5. CouETS (I 321*) — Fedeeal Courts — Jubisdiction — Fokeïgn Citizen ob 

StTBJECT. 

Défendant, a citizen of Missouri, havlng left that state to study iiouslc 
abroad, with an Intention of tliereafter reslding abroad and not returuing 
to tbe United States, finally took up her permanent résidence In London, 
from wbence she came to the United States while under a singlng con- 
tract wlth eomplalnant to dellver a concert In Kansas City. Held that, 
slnce eltlzenshlp of the United States does not involve résidence, but is 
the antlthesis of allemige, defendant's mère résidence abroad, even wlth 
an intention never to return, without any act of naturalization or step 
in that direction, dld not constitute an act of expatriation, so as to terml- 
nate her cltizenshlp of the United States, and render her a foreign citi- 
zen or subject, withln Judlclal Code (Act March 3, 1911, c. 231, 36 Stat 
1091 [U. S. Cbmp. St Supp. 1911, p. 135]) § 24, conlerring jurisdiction 
on fédéral courts of suits between citizens of a state and foreign states, 
citizens, or subjects. 

[Ed. Note.— For other cas'es, see Courts, Cent. Dlg. §§ 845, 847-849; 
Dec. Dig. § 321.* 

For other définitions, see Words and Phrases, vol. 3, p. 2883.] 

In Equity. Suit by Oscar Hammerstein against Felice Lyne. On 
plea to the jurisdiction. Sustained. 

October 12, 1912, eomplalnant exhibited hls blll of complaint, alleglng that 
he Is a citlz/>n and résident of the state of New ïork ; that the défendant is 
a citizen and résident of the Western division of the Western district of 
Missouri; that the amount luvolved herein, exclusive of interest and costs, 
exeeeds the sum of .$3,000; that the défendant is under contract with tlie 
eomplalnant, by the terms of whlch the défendant is engaged in her capacity 
as a soprano singer for the season of 1012 and 191 3 ; that by said contract, 
among other things, it Is provided that after the close of each season the dé- 
fendant agrées to place herself under the sole management and direction of 
the eomplalnant, or hls représentative, allowing hùn one-half of the recelpts 
obtalned from any musical or operatlc production in which she may partici- 
pate, and, further, that the défendant shall not sing imder any other manage- 
ment or direction, except that of the eomplalnant, during the existence of 
the agreement; that on the 7th day of October, 1912, the défendant dld ap- 
pear in a musical production at Kansas City, Mo., and did receive therefor a 
sum of money, the exact amount of which is to the eomplalnant unknown, 
and one-half of whlch sum of money was recelved by the défendant and is 
held by her In trust for the use and beneflt of the eomplalnant as bis prop- 
erty ; that the défendant dénies this claim of the eomplalnant, and is dls- 
poslng of sald fund as her own property, Is about to leave the state of Mis- 
souri, and has refused to acconnt to said eomplalnant for any portion of sald 
sum ; that défendant is threatening to, and will, unlcss rfestrained and en- 
joined by the order of this court, continue to perform under her own manage- 
ment and under the management of others than the eomplalnant at other 
places In the United States and elsewhere in musical and operatic produc- 
tions, and to the damage of eomplalnant; that eomplalnant can hâve no adé- 
quate relief, except In this court — and prays for disclosure and discovery of 
ail the matters aforesaid, and that a writ of Injunction issue, enjoining the 
défendant from ^ppearing in any manner of musical or operatic production, 
except under the management of the eomplalnant, or in lieu thereof that an 
order of mandatory injunction, directlng the défendant to deposit in this 
court, pendlng this suit, for the use and beneflt of eomplalnant, one-half of 
the reeeipts obtalned by her from any musical or operatic production in which 
she may participate, and enjoining the défendant from in any manner dis- 
poslng of such portion of the fund already recelved by her as may belong to 
the eomplalnant, to the extent of at least one-half thereof; that the sam© 
be deposited in the registry of this court to awalt the event of this suit. 
A prellmlnary restralnlng order was Issued, and upon the return day thereof 

•For otber cases see samo tojpic & S mtjmbeb In Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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tte défendant filed her plea to the jurisdiction of the court, npon the ground 
stated that the défendant is not, and was not at the time of the Institution of 
the above cause, a citizen or inhabitant of the state of Missouri, as set forth 
in the bill, but that she is and was at said tlme a citizen of the United 
States, and a résident of London, England. ïo this plea eomplainant made 
replicatlon, and upon the issue thus framed proofs were taken, reduced to 
writing, and flled. 

From thèse proofs it appears that the défendant was b'orn at Slater, in this 
division and district of Missouri ; that she subsequently lived in Kansas City 
with her parents ; that on or about August 12, 1907, she dlsposed of ail her 
property and effects, except such as she took with her, and left Kansas City, 
with her mother, for Paris, France, for the purpose of completing her musical 
éducation and entering upon an operatic career ; that she reniained in Paris 
three years, revisiting this country in August, 1910, during which time she 
sang under the management of the eomplainant in New York and Philadel- 
phia, and made a hrief vlsit to her grandparents in Kansas City; that she 
returned to Paris, where she remained until the 20th of Septcmber of the 
same year, and then she went to London and took xip her résidence there, 
where she still lives, her address beiug No. 1 Hay Hill, Berkely Square ; that 
she remained there continuously until September 12, 1912, when she salled 
for the United States for the purpose of givlng the concert in Kansas City 
referred to in the bill of complaint. On the occasion of her flrst visit, she 
signed, at the port of New York, a nonresident's déclaration and entry, de- 
claring herself to be a résident of Paris. On her second visit she signed a 
similar nonresident's déclaration and entry, declaring herself to be a résident 
of England. Her mother has been with her continuously, and her father now 
résides in Pennsylvania. Noue of the family bave either home or property 
in the state of Missouri, but bave relatives living in Kansas City. The de- 
fendant déclares that, when she left Kansas City In August, 1907, she did 
so with the purpose of changing her domicile, and with no intention of re- 
turning hère to llve. On the contrary, it was her intention to take up a rési- 
dence abroad in the pursuit of her chosen profession ; that she flrst estab- 
lished a résidence in Paris, and afterwards her présent résidence in London, 
with the Intention of remainlng there for an indeflnite period, and that such 
should be her principal and permanent résidence ; that she has not now, and 
has not had since her departure, any intention of returning to Missouri. She 
has not, however, taken any steps to alter her status as a national citizen of 
this country, nor Is It her intention so to do. On the contrary, she explicitly 
asserts that she is, and considers herself to be, a citizen of the United States. 
Under this state of facts, défendant submits that this court has no jurisdic- 
tion over her in this case. The eomplainant contends that she is still a citi- 
zen of the state of Missouri, and a résident of the Western division of the 
Western district thereof. 

New & Krauthoff, of Kansas City, Mo., and House, Grossman & 
Vorhaus, of New York City, for eomplainant. 

Jay Read and Halbert H. McCluer, both of Kansas City, Mo., for 
défendant. 

VAN VALKENBURGH, District Judge (after stating the facts 
as above). The Constitution of the United States (article 3, § 2), pro- 
vides : 

"The .iudicial power sliall extend to ail cases, in law and eqxiity, arising 
under this Constitution, the laws of the United States, and treaties made or 
which shall be made under their authority ; to ail cases affecting anibassa- 
dors, other public mlnisters, and consuls ; to ail cases of admiralty and mari- 
time jurisdiction ; to controversies to which the United States shall be a 
party ; to controversies between two or more states ; between a state and 
citizens of another state ; between citizens of dilïerent states ; between citi- 
zens of the same state claiming lands under grants of différent states, aud be- 
tween a state, or the citizens thereof, aud foreign states, citizens or subjects." 
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This comprehends and limits the jurisdiction of the national courts. 
Defining the jurisdiction of the District Courts, the Judicial Code 
(chapter 2, § 24) provides: 

"The District Courts shall hâve original Jurisdiction as foUows : 
"First. Of ail sults of a civil nature, at common law or in equlty, brought 
by the United States, or by any officer thereof authorlzed by law to sue, or 
between citlzens ol the sanie state clalining lands under grants from différent 
States; or, where the matter In controversy exceeds, exclusive of interest and 
costs, the sum or value of thr.;e thousand dollars, and (a) arises under the 
Constitution or laves of the TJuited States, or treatles made, or which shall 
be made, under their authorlty, or (b) Is between citlzens of différent states, 
or (c) is between citlzens of a state and foreign states, citlzens or subjects." 

' The jurisdiction of this court must exist, if at ail, because the case 
at bar belongs to one of the classes named, and more specifically to 
"b" or "c" above described. The complainant is admitted to be a 
citizen of the state of New York. Then, to confer jurisdiction upon 
this court, in any view, the défendant must be a citizen of some other 
state, or she must be an alien. It is not and cannot be claimed that 
she is a citizen of any state other than Missouri. 

[1] It is first necessary to inquire whether, upon the testimony 
before us, the défendant can be held to be a citizen of any state, and 
in determining this we must remember that the citizenship with which 
we are now concerned is that contemplated by the Judiciary Act. Cit- 
izenship in this country is a dual one — national and state — and the 
distinction between national and state citizenship has been frequently 
pointed out. 

The first section of the fourteenth article of amendment to the féd- 
éral Constitution provides that: 

"AU persons born or naturallzed in the United States, and subject to the 
jurisdiction thereof, are citlzens of the United States and of the state where- 
In they réside." 

Concerning the définition of citizenship therein contained, the Su- 
prême Court of the United States has said : 

"The distinction between citizenship of the United States and citizenship 
of a state is clearly recognized and establlshed. Not only may a man be a 
citizen of the United States wlthout being a citizen of a state, but an im- 
portant élément is necessary to convert the former into the latter. He must 
réside within the state to make him a citizen of it, but It is only necessary 
that he should be born or naturallzed In the United States to be a citizen of 
the Union. It is quite clear, then, that there is a citizenship of the United 
States, and a citizenship of a state, which are distinct from each other, and 
which dépend upon différent characteristlcs or circumstances in the Indivld- 
ual." Slaughterhouse Cases, 16 Wall. 36, 73, 74, 21 L. Ed. 394. 

[2] In Cooper v. Galbraith, No. 3,193, 6 Fed. Cas. 473, Mr. Jus- 
tice Washington said: 

"Citizenship, wheu spolien of in the Constitution in référence to the juris- 
diction of the courts of the United States, means nothing more than rési- 
dence. The citizena of each state are entitled to ail the privilèges and im- 
œunltles of citlzens in the several states ; but to glve iurlsdiction to the 
courts of the United States, the suit must be between citlzens residing la dif- 
férent states, or between a citizen and an alien." 
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Of course, the résidence hère spoken of means permanent résidence 
animo manendi. Tliis appears from his language used in Butler v. 
Farnswortli, No. 2,240, 4 Fed. Cas. 902, wherein he says : 

"lu order to give .jurisdictlon to the courts of the United States, the citi- 
zenship of the party luust be founded on a change of domicile and permanent 
résidence in the state to which he ma y hâve renioved from another state. 
Mère résidence is iirima facie évidence of such change, although, when it Is 
expiained and shown to hâve beeu for temporary purposes, the presumption 
is destrovfHl." 

Further discussing the question hère involved, the learned Justice 
says : 

"Wlth respect to the Immunlties which the rights of citizenship can confer, 
the citizen of one state is to he considered as a citizen of each and every 
other state In the Union. But the privilège of suing in the trlbunals of the 
jiation cannot possibly dépend upon the fact of gênerai citizenship, because, 
if it did, the jurisdictiou of those trlbunals would extend to every case where 
citizens were parties, since a citizen of Penusylvania, suing a citizen of the 
same state, might truly allège that he is himself a citizen of any other 
state, and that the défendant is a citizen of the state In which the suit is 
brought. Or every case, in which citizens are parties, might, by the 
sanie course of argument be exeluded, since, it belng equally true that a 
citizen of new Jersey, who is plalntlff, is also a citizen of Pennsylvanla, the 
l'ennsylvania défendant might plead that the plalntlff and défendant are citi- 
zens of the same state. It is plaiii, tlierefore, that citizensliip, in relation to 
the fédéral judlciary, cannot be that which has .lust been referred to, but 
nmst be of that kind which identifies the party with some particular state, 
of which he is a meniber. The theory of this provision in the Constitution 
is the danger of partlality In the state tritiunals, where the suit is between 
a meniber of the political family, where the suit is Instituted, and a stranger. 
Citizens, in référence to fédéral jurisdlction, are mentioned as in opposition 
to each other. It is a citizen of one state. and a citizen of another state in 
which the suit is brought. which can never be explained by a gênerai citizen- 
ship, which confounds ail distinction, and admits of no opposition. The only 
rational construction of the (Constitution, in relation to fédéral .iurisdiction, 
is to limit it to cases where the suit is between the résident citizens of différ- 
ent States, or where an allen is a party." 

Stil! further developing this idea, Mr. Justice Story, in Case v. 
Clarke, No. 2,490, .5 Fed. Cas. 254, said : 

"To constitute a jierson a citizen of a state. so as to sue in the courts of 
the United States, he must bave a domicile in such state." 

In Marks v. Marks (C. C.) 75 Fed. 321, 322, the rule is thus stated : 

"To constitute citizenship of a state in relation to the .ludiciary Act re- 
quires, flrst, résidence withln stich state ; and, second, an intention that such 
résidence sliall be iicrmanent. In this sensé, state citizenship means the same 
thing as doniieile in its gênerai acceptation. The act of résidence does not 
alone constitute the domicile of a party, but it is the fact of résidence, ac- 
conipauied by an intention of remainlng. which constltutes domicile. The dis- 
tinction between domicile and mère résidence may be shortly put as that 
hetween résidence animo manendi and résidence animo revertendi." 

In Sharon v. Hill (C. C.) 26 Fed. 337, 342, it was said: 

"Citizenship is a status or condition, and is the resuit of both act îind In- 
tent. * * * The résidence and the intent must coexist and correspond : 
inid although, under ordinary circumstances, the former may be sutticient évi- 
dence of the latter, it is not concluslve, and the contrary may ahvays be 
showii ; aud when the question of citizenship turns on the intention witJi 
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which a person has reslded in a particular state, his owa testlmony, undtir 
ordinary clrcumstances, is entitled to great weiglit ou the point." 

[3] What constitutes citizenship in another state, in the sensé of 
the Constitution and Judiciary Act, with référence to the jurisdiction 
of the fédéral courts was discussed by Circuit Justice Marshall in 
Prentiss v. Barton, No. 11,384, 19 Fed. Cas. 1276. He said: 

"In the sensé of the Constitution and of the Judiciary Act, he who is incor- 
porated into the body of the state, by permanent résidence therein, so as to 
become a member of it, must be a citizen of tliat state, although born iu an- 
other. Or, to use the phrase more tamlllar in the books, a citizen of the 
United States must be a citizen of that state in which his domicile is placed." 

He points out that state citizenship cannot dépend entirely upon 
birth; that the rights so conferred, as respects suits in the courts of 
the United States, may be changed by a change of résidence. 

In Prentiss v. Brennan, No. 11,385, 19 Fed. Cas. 1278, Mr. Justice 
Nelson says : 

"A person may be a citizen of the United States, and not a citizen of any 
particular state. This Is the condition of citlzens residlng in the District of 
Columbla, and in the territorles of the United States, or who hâve taken up a 
résidence abroad, and others that mlght be mentioned. A flxed or i)erniauent 
résidence or doniiclle in a state is essential to the character of citizenship 
that will bring the case within the jurisdiction of the fédéral courts." 

It is apparent that state citizenship, under our System and as used 

in the Constitution and Judiciary Act, is essentially différent from 

national citizenship. The latter is defined to be the relation of alle- 

giance and protection between individuals and their country. It is 

the antithesis of alienage, and involves a national right or condition. 

As was said in Lynch v. Clarke, 1 Sandf . Ch. (N. Y.) 583 : 

"It pertalns to the coufederated soverelgnty — the United States — and not 
to the individual states." 

A citizen of the United States owes his primary and highest al- 
legiance to the gênerai government, and not to his particular state. 
On the other hand, state citizenship is the practical équivalent of dom- 
icile. 

"That place Is properly the domicile of a person in which he has volunta- 
rily flxed his abode, not for a mère spécial or teniporary purpose, >but with a 
présent intention of making il his i)ermanent home." 14 Cyc. 833. 

Generally speaking, and especially with référence to the Judiciary 
Act, it must involve national citizenship. Although a state may, by 
its Constitution and laws, confer certain privilèges of citizenship on 
foreign subjects, it cannot make them citizens within the meaning of 
this act. City of Minneapolis v. Reum, 6 C. C. A. 31, 56 Fed. 576. 
Nevertheless, such state citizenship or domicile is not at ail essential 
to national citizenship. 

[4] It would appear conclusively from the facts presented, from 
the uniform views expressed by the courts, and from the définitions 
universally accepted, that the défendant in this case has established a 
domicile in London, England. She lives there. She déclares it to 
be her home, and that it is her intention to remain there indefinitely. 
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She has abandoned her former home in Missouri for an indefinite 
and uncertain period, with no présent intention of returning. Her 
présent visit is a temporary one. It is her purpose to return to Eng- 
land, and she would hâve executed that purpose before this, had it 
not been for the pendency of this suit. Ennis et al. v. Smith et al., 
14 How. 400-423, 14 L. Ed. 472; Morris v. Gilmer, 129 U. S. 315- 
328, 9 Sup. Ct. 289, 32 L. Ed. 690; 14 Cyc. 833. Under such cir- 
cumstances, she is not and cannot be a citizen of Missouri within the 
meaning of the Judiciary Act conferring jurisdiction upon the féd- 
éral courts of controversies between citizens of différent states. 

[5] Is she, then, a citizen of the United States, or is she an alien? 
Because, if the latter, she can be sued in this court, if found in this 
jurisdiction, by the complainant, who is a citizen of the state of New- 
York. It being admitted that she is by birth a citizen of the United 
States, the burden is upon the complainant to show that she has re- 
nounced or otherwise aljandoned or lost that citizenship. She herself 
asserts it. What must we conclude from the facts appearing in tes- 
timony ? 

There has been no act of naturalization, nor any step in that direc- 
tion. If she has lost her citizenship at ail, it must be through some 
act of expatriation. What is essential to bring about that resuit? It 
will hardly be contended that mère change of résidence, even with 
intention never to return, can bave that efïect. Miller, Circuit Jus- 
tice, in Lanz v. Randall, No. 8,080, 14 Eed. Cas. 1131. 

"In order that expatriation may be considérée! to bave taken place, tàere 
must be an actual removal from the country of which the Individual is then 
a citizen or subject, made voluntarily by a person of full âge and under no 
dlsability, as the resuit of a fixed détermination to change the domicile and 
I)ermanently réside elsewhere, as well as to throw off the former allegiance 
and become the citizen or subject of a foreign power." 14 Cyc. 145, 146. 

In State v. Adams, 45 lowa, 99, 24 Am, Rep. 760, it was held that : 

"Mère removal from the United States and résidence in a foreign country 
for a period of years does not operate as a withdrawal of citizenship, 
where it is not shown that the individual intended to or did become a foreign 
citizen." 

See, also, Ludlam v. Ludlam, 26 N. Y. 356, 84 Am. Dec. 193. 

It may be conceded that a citizen may réside abroad under such cir- 
cumstances as to forfeit his right to the protection of the sovereignty 
to which he owes or professes allegiance ; but this is not tantamount 
to a loss of his former citizenship, and certainly not within the mean- 
ing of the Judiciary Act. The purpose to effect this must be mani- 
fested by some unequivocal act on the part of the citizen seeking or 
suflfering expatriation. Comitis v. Parkerson (C. C.) 56 Eed. 557, 22 
L. R. A. 148. We hâve seen that citizens and subjects of one coun- 
try may acquire a domicile in a foreign country without such forfei- 
ture. There has been in this case no such act, coupled with intention, 
as would operate to couvert this défendant into an alien within the 
meaning of the law now under considération. 

It follows that, inasmuch as Miss Lyne is neither a citizen of a 
State, nor an alien, within the meaning of the Judiciary Act, this coiirt 
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is without original jurisdiction to entertain this action. That this 
may hâve the practical effect of denying complainant the right to 
litigate the différences between himself and the défendant in any féd- 
éral court cannot alter the situation. 

"As has beeii so often sald by tlie Suprême Court, construlng the présent 
.Tudiclary Aet, 'the whole purport and effect of that act was not to enlarge, 
but to restrict and distribute. jurisdiction.' Sliaw v. Mining Co., 145 U. S. 
444 [12 Sup. et. OaS, 36 L. Ed. 7()8]. And, as said before, Congress undei- 
constitutlonal power created ail fédéral courts inferlor to the Suprême Court, 
and conferred on such courts their jurisdiction and power. Within the con- 
stitutlonal limitation it may grant the exercise to such courts of just so inuch 
or so llttle judicial power as in its wlsdom it may deem fit." Mahopoulus v. 
Chicago, R. I. & P. Ry. Co. (0. C.) 167 Fed. 172. 

It will not be urged that citizens of the United States hâve the right 
to prosecute actions against other citizens in any jurisdiction they 
may find convenient. If Miss Lyne were conceded to be a citizen of 
Missouri, and, studiously avoiding either New York or Missouri, had 
elected to give concerts in Chicago, in the Northern district of Illinois, 
would it be contended that, because of diverse citizenship, the com- 
plainant could bave invoked the jurisdiction of the fédéral courts in 
the latter district ? Obviously not. This is because the fédéral courts, 
in this respect, are courts of a limited and prescribed jurisdiction. 

Hère, inasmuch as the jurisdiction is entirely wanting, no act of 
the parties could operate to confer it. The conclusion hère reached 
necessarily disposes of ail other contentions of complainant made in 
argument and brief. 

The plea to the jurisdiction must be sustained; and it is so ordered. 



In re IIAKNDKN. 

(District Court. D. New Mexico. October 18, 1912.) 

No. 6. 

BANKBUPTCY (§ ."17*) — riîOVABLE CLAIMS — CoSTS. 

TJnder Banla-. Act .Tuly 1, 1.S98. c. rAl. § 0.">n {?>). 30 Stat. 562 (TJ. S. 
Comp. St. 1901, p. :U47), which authorizes proof ot a debt "founded upon 
a clalm for taxable costs incurred in good faitli by a creditor before the 
flllng of the pétition in an action to recover a provable debt," a creditor, 
who bronght suit, recovered jndgnieut. aud levied exécution thereunder 
before the banl<rupt flled a voluutary pétition lu banliruptcy, cannot be 
charged with bad faitli nierely because lie may hâve knowu or believed 
that the debtor was in flnancial straits wlien lie sued. 

|Ed. Note. — For other ca.ses, see Baukruptcy, Cent. Dig. |§ 49;!-495; 
Dec. Dig. § 317.*] 

In the matter of Eber Harnden, bankrupt. On review of referee's 
order rejecting claims of the Cox-Blodgett Dry Goods Company and 
the Franklin-McVeigh Company. Reversed. 

A. J. Nisbet, of Roswell, N. M., for creditors. 
J. D. Mell, of Roswell, N. M., for trustée. 

*For other cases see same topic & § numebk In Dec. & Am. Digs. 1907 to date, & Rep'r iDdexea 



IN RE HAENDEN 1T3 

POPE, District Judge. The certificate of the référée as to the 
question involved is as foUows : 

"Wliere it Is sUowu that a creiiitor, ut the tiiiie tliat he conimenced his 
action, had reason to lielieve that his debtor was iusolveut and was on the 
verge ot banla-nptcy, but, notwirhstauding that tact, briiitcs au action and 
runs up a lar^e bill of costs and exjienses iunnediately prior to the tilins of 
a pétition in baukruptcy by lus debtor, and when it appears tliat tlie said 
action and proeeediugs were unreasonably costly and exi)ensive, and were 
of no value to other ci-editors of the bankrupt, and did not in any way con- 
serve the property of tlie hanlirupt, or protect or lielp other creditors in any 
way, are sucli charj;es, costs, and expeiises a provable claini against the estate 
of the said bankrupt. and are such costs and expenses to lie paid by the gên- 
erai creditors of thls estate, or by tlie Individual créditer or creditors that 
made such costs and expensesï" 

Tlie preliminary question is whether the testimony justifies the 
statement of the case as made by the référée. Under General Or-^ 
der 27 (89 Fed. xi, 32 C. C. A. xxvii), construed in Crim v. Wood- 
ford, 136 Fed. 34, 68 C. C. A. 584, a summary of the évidence must 
be certified up by the référée for purposes of review. In the présent 
case this was not done, but the testimony taken and transcribed by 
a stenographer was sent up in extenso. This has imposed upon the 
court the necessity of reading much that was not germane tOi the 
matter involved. However, this has been done with care, and as a 
resuit of the examination the court is of the opinion that the record 
does not sustain the référée in his statement of the case in one or 
two respects. 

As said in Collier on Bankruptcy (8th Ed.) 63a, (3) : 

"However, the words of the subdivision niake It clear that costs can be 
proven under it only (1) if taxable ; (2) In a suit brought by a creditor ; (3) 
on a provable debt ; (4) before the flling of the pétition ; and (5) incurred in 
good faith. Lacklng one or more of thèse éléments, costs are not provable, 
iinless within the nieauing of subdivision 2." 

The référée holds that thèse costs, which are manifestly within the 
letter of section 63 in ail other respects, are not provable, because not 
"incurred in good faith." The record, however, which it is assumed, 
pursuant to the requirement of law, contains ail of the relevant testi- 
mony to this review, fails to disclose this. The facts are that some 
time in 1911 the claimants prosecuting this review sued the bankrupt. 
They seasonably prosecuted their case to judgment, which was signed 
the early part of January, 1912. Thereafter exécution was duly sued 
out and levied upon the stock of the bankrupt, which was taken into 
custody by the sherifï. The claimants were proceeding after the prop- 
er advertisement to sell the property under exécution, when on April 
1, 1912, Harnden filed his pétition to be adjudicated a bankrupt, which 
was granted on the same day. It is difficult to see how thèse facts 
sustain the imputation of bad faith iti incurring thèse costs. The 
claimants were simply asserting their légal rights, or, as it is ex- 
pressed in Re Beaver Coal Co. (D. C.) 107 Fed. 98, 101, they were 
simply doing what "they had a right to do." Under such circum- 
stances they are entitled to their costs. In re Allen (D. C.) 96 Fed. 
512; In re Schmidt, 165 Fed. 1006, 91 C. C. A. 665. 

It is said, however, on behalf of the referee's ruling, that the claim- 
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ants manifestly acted in bad faith, because they knew that Harnden 
was insolvent, or at least in a failing condition, when they levied their 
exécution. There is no proof to sustain the referee's finding that 
claimants knew he was insolvent. The mère fact that they believed 
him to be in financial straits did not preclude their proceeding to 
assert their légal rights. The law favors the vigilant, and certainly 
cannot impute bad faith because creditors, believing those indebted to 
them to be in close circumstances financially, proceed to attempt a col- 
lection of what is due them. Indeed, proceedings to collect a debt are 
usually the resuit of a conviction by the creditor that he is otherwise 
in danger of losing his claim. The référée seems also to hâve been in- 
fluenced in his décision by the fact that thèse costs did not inure to 
the benefit of the estate. This, however, is no part of the require- 
nients of statute making such costs a provable debt. Such a consid- 
ération is germane if there be an attempt to give such a claim priority 
in the administration of the assets (In re Beaver Coal Co., supra) ; but 
hère there is no such attempt. The relief sought is simply that thèse 
costs may be received as provable claims. 

Some question is also raised by the référée as to the reasonableness 
of thèse costs. There is no proof, however, that they are unreason- 
able. They are ail based upon charges made to the claimants by of- 
ficers of the law. Thèse latter are presumed to do their duty in claim- 
ing costs. If the charges made are excessive, the burden was upon 
the trustée to establish this as against the assessment of costs by the 
clerk and the sheriff. This he made no attempt to do. Certainly the 
question as to the reasonableness of a few of the items is no justifi- 
cation for rejecting the claim entirely. The court, however, in re- 
manding the claim for further considération, will leave open for 
proof by the trustée that any of the items are excessive. In the 
absence of such, the claims should, so far as objections hère made 
are concerned, be approved. 

The court, in passing upon this, has not considered, because not 
presented for considération, the feature of the case disclosed on page 
34, indicating that the référée held that one of thèse claimants, the 
Cox-Blodgett Dry Goods Company, had received a voidable préfér- 
ence of $50, and that their claim should be disallowed until such préf- 
érence had been repaid. This matter not having been mentioned in 
either of the briefs filed, it is assumed that this creditor has acquiesced 
in the ruling of the référée, and expects to repay said sum, in order 
that it may secure the allowance hère sought. 
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In re HARNDEN. 

(District Court, D. New Mexico. October 22, 1912.) 

No. 6. 

1. Courts (§ 372*) — Fédérai. Courts — Following State Décisions — Valid- 

ity of cliattel moktgage. 

On the question of tlie valldity of a chatte! mortgage, tbe fédéral 
courts follow the décisions of the state courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. § 372.* 

Conelusiveness of judgment between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. G. A. 478; 
Union & Plantera' Bank v. City of Memphis, 49 C. C. A. 4G8.] 

2. Chattel JIortgages (§ 187*) — Validity — Mobtgage on Stock in Trade. 

Under the décisions of the Suprême Court of New Mexico, a chattel 
mortgage on a retaii stoclc of goods is not void as matter of iaw because 
the mortgagor retains possession and is permitted to sell in the usual 
course of trade, without accounting to the mortgagee for the proceeds. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 372- 
392; Dec. Dig. § 187.*] 

3. Bankruptcy (§ 184*) — Mortgage on Stock in Trade — ^State Laws. 

A banlirupt, who was a retaii merchant, a year before his banlcruptcy 
executed a chattel mortgage on the goods then in his store and such as 
should be subsequently placed there to a banlî, which was next door to 
his store. While there was no provision on the subject In the mortgage, 
he continued to sell goods in the usual course of business, and did not 
aecount to the bank for the proceeds. The banlJ did not record the mort- 
gage until more than two months after its exécution. Held, tliat under 
the iaw of New Mexico, as established by décision. In the absence of ac- 
tual fraudulent intent, the mortgage was valid, except as to creditors 
without notice who bécarre such between the dates of its exécution and 
recordlng. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. |§ 275-277; 
Dec. Dig. § 184.*] 

In the matter of Eber Harnden, bankrupt. On pétition for re- 
view of action of référée in rejecting claim of the Dexter State Bank 
under a chattel mortgage. Reversed. 

Reid & Hervey, of Roswell, N. M., for petitioner. 
A. J. Nisbet, of Roswell, N. M., opposed. 

POPE, District Judge. The présent review involves a décision 
upon the validity of a mortgage held) by the Dexter State Bank 
against Harnden. The facts are that on December 9, 1910, Harnden 
borrowed from the bank $600, secured by a chattel mortgage upon 
his stock, which was never recorded. On March 8, 1911, the bank 
made a further loan, and a new note was given for the old loan 
of $600 and the new loan, aggregating $950, which note was made 
payable in 30 dlays and was secured by a new chattel mortgage. 
The new mortgage was not placed upon record until May 26, 1911. 
The reason for this, as stated by the cashier of the bank, was be- 
cause it was not their custom to record mortgages unless occasion 
required. The mortgage was not only upon the stock then in hand, 

•For other cases see same topic & J number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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but aiso upon after-acquired stock. Haniden was conducting a re- 
tail business next door to the bank, and notwithstanding the mort- 
gage he continuée! to sell at retail until closed by exécution the early 
part of 1912. The bank took no steps to foreclose this mortgage, 
but filed an affidavit of renewal on February 2, 1912, thus complying 
with the statute, which requires such renewal affidavit to be fîled 
within 30 days preceding the expiration of a year f rom the original 
filing for record. 

While the mortgage contains no stipulation that the business was 
to be continued, and while it contains no stipulation that any ac- 
counting was to be made to the bank from tbe sale of goods, the 
surroiuidings of the parties would indicate that the bank knew that 
the business was to be continued and the goods to be sold in due 
course of retail trade, and that without express agreement it ex- 
pected to be paid from time to time such amounts upon its indebt- 
edness as the condition of the business justified. It appears from 
the évidence that the bank had such intimate knowledge of the con- 
dition of Harnden's business from the very inception of its mort- 
gages as to be advised that his financial condition was precarious. 
This knowledge resulted from its having collections sent it against 
him and from its acquaintance with his business, derived from be- 
ing next door to him. There was no agreement between Harnden 
and the bank that the mortgage of March 8, 1911, should be with- 
held from record, and the bank cashier testifled that it was finally 
recorded on May 26, 1911, only because Harnden was conducting 
his business in such a way as to lead the bank to consider it to its 
interest to place this mortgage of record. 

Upon this State of facts the référée held the mortgage invalid. 
The référée seems to bave determined this as a matter of law from 
the foregoing undisputed facts. He says in the course of his opiij- 
ion: 

"There miiy be actual fraud of creditors, witlioTit the intent to defraïul, 
and in the considération of this oase it is uot the pnrpose of the référée lo 
cast any retiection iiiion the intention of tlie parties to this mortgage." 

From this finding it would appear that the referee's view was 
that, with no intention to defraud, the making of a mortgage under 
such circumstances constituted a légal fraud upon the rights of 
creditors and was therefore void. 

The questions certified to the court by the référée are as folio ws : 

"(a) As a matter of law. Is a ehattel niortjïase eoutaining a claxise provid- 
ins for n lion on soods afterward piu'chased by the niortsagor, in the refrular 
eonrse of trade. with no provision for any aceonnting for tlie goods sold, or 
for applying any of the proeeeds of goods sold, on the mortgage debt, valid 
as against wholesale merchants wlio sold the goods to the uiorrgagorV 

"(b) Is a ehattel mortgage given by a merchant on his stock of goods to 
secure a note due in 30 days, mortgage not recorded till after the maturity 
of the noie, the niortgagor continning to buy and sell goods, in the regular 
course of trade. with the fuU knowledge, consent, and assistance of tlie inort- 
gagee, no effort to take possession of the goods or to foreclose the mortgage 
for a year after niatui'ity of note, tire inortgagee having fnll knowledge almost 
from the time of the making of the mortgage that the mortgagor was unable 
to pay liig délits, in a failing condition, and ou the verge of bankruptcy, witii 
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ereditors pressing him on every slde, a valid lien on goods purchased by the 
niortgagor under such circumstanees? 

"(c) Is a chattel moitgage contalning a clause providing for a lien on 'ail 
goods now in said store, or liereafter placed there,' a valid lien ou goods sub- 
sequently purchased froni wliolesale mercbants lu the regular course of trade, 
where it is shown that the mortgagor, with the full knowledge and consent 
of the mortgagee, was permitted to continue business, to buy and sell goods 
in the regular course of trade, make no report to the mortgagee, and thus 
permitted and assisted by the mortgagee allowed to sell a large part of the 
original stoclt of goods and to incur large new indebtedness for new goods, 
valid against ereditors made under such circumstanees?" 

The question of the vaHdity of a chattel mortgage upon a stock 
of goods, with an after-acqtiired clause, where the mortgagor is 
left in possession with right to continue the business, has been the 
subject of much considération from the courts, and there has been 
such a diversity of opinion from the courts as to leave the matter 
involved in great confusion. The divergence of the courts is in- 
dicated by 6 Cyc. 1104-1120. It is believed that the current of state 
authority is to the effect that where such a mortgage is accompanied 
with an agreement, either made collaterally or embodied in the mort- 
gage, that the mortgagor shall account for the proceeds to the mort- 
gagee, the mortgagor is in that case considered as the agent of the 
mortgagee for the management of the stock, and the mortgage is 
considered valid. If, on the other hand, there is no such under- 
standing the mortgage is void. 

The line of cleavage seems to be as to whether the mortgage is 
made for the benefit of the mortgagee or the mortgagor. If the 
mortgagor is allowed to dispose of the stock without any under- 
standing that he is to account for the proceeds, the arrangement is 
deemed one primarily for his benefit, and, as it acts as a shieldl be- 
tween him and his ereditors, it is considered fraudulent as to them. 
On the other hand, if the mortgagor is by express understanding 
to account to his mortgagee for the proceeds, the instrument is 
deemed to be for the benefit of the mortgagee and is allowed to 
stand. There are states, however, that hold that, notwithstanding 
the absence of an agreement to account for the proceeds, the mort- 
gage is still not void as a matter of law. An illustration of this is 
found in Peabody v. Tandon, 61 Vt. 318, 17 Atl. 781, 15 Am. St. 
Rep. 903, where the matter is very lucidly discussed. 

[1] Whatever, however, may be the condition of the .state déci- 
sions, the question, so far as it is to be decided by a fédéral court, 
is considerably narrowed by the well-settled principle that the féd- 
éral courts, in determining the validity of the chattel mortgage, fol- 
low the décisions of the state courts. This doctrine proceeds upon 
the principle that the validity of a chattel inortgage, executed within 
a state, is a matter for the state, and the fédéral courts will accept 
the settled law of each state as décisive of the question. Etheridge 
v. Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 35 L. Ed. 171; Bam 
berger v. Schoolfield, 160 U. S. 159, 16 Sup. Ct. 225, 40 T. Ed. 
374; Hartford Ins. Co. v. Chicago Ce, 175 U. S. 100, 20 Sup. Ct. 
33, 44 L. Ed. 84; Thompson v. Fairbanks, 196 U. S. 516, 522, 25 
Sup. Ct. 306, 49 T. Ed. 577; Humphrey v. Tatman, 198 U. S. 91, 
200 F.— 12 
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25 Sup. Ct. 567, 49 L. Ed. 956; In re Geiver (D. C.) 193 Fed. 128 
Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 L. Ed. 457 
Swager v. Smith, 194 Fed. 762, 114 C. C. A. 482, and cases cited 
Holt V. Crucible Co., 224 U. S. 262, 32 Sup. Ct. 414, 56 L. Ed. 756 
Knapp V. Milwaukee Co., 216 U. S. 545, 30 Sup. Ct. 412, 54 E. 
Ed. 610. 

So carefully has this doctrine been guarded that the Suprême 
Court of the United States, while following what is apparently the 
law of the state as to the chatte! mortgage then under considération, 
has said that, if this apparent rule should afterwards be decided by the 
state court to be improperly announced, it would be the duty of the 
fédéral Suprême Court thereafter to modify its views accordingly. 
Humphrey v. Tatman, 198 U. S. 91, 93, 25 Sup. Ct. 567, 49 L. Ed. 
956. It becomes a question, therefore, in determining this matter, 
as to the condition of the New Mexico décisions. If the courts of 
this jurisdiction hâve been aligned on one side or the other of this 
mooted question, it becomes simply a matter for this court, having 
ascertained that, to foUow such décisions. Of course, if not, then 
it becomes a matter for the court to détermine upon principles of 
gênerai law, in the light, hovvever, of décisions from the Suprême 
Court of the United States. 

[2] There are three New Mexico décisions which bear upon this 
subject: Spiegelberg v. Hersch, 3 N. M. (Giid.) 281, 4 Pac. 705; 
First National Bank of Roswell v. Stewart, 13 N. M. 551, 86 Pac. 
622 ; First National Bank of Albuquerque v. Haverkampf, 16 N. M. 
497, 121 Pac. 31. In the first of thèse cases the conclusion of the 
court seems to hâve been one of fact rather than of law, and the 
holding was that the mortgage given in that case was void. There 
are, hovi'ever, undbubtedly expressions in that décision to tlie ef- 
fect that the giving of a mortgage on personal property with power 
to dispose of it for the benefit of the mortgagor alone is a mort- 
gage in fraud of creditors and will not be upheld. This décision 
is based largely upon Robinson v. Elliott, 22 Wall. 513, 22 E. Ed. 
758, to be presently considered. 

In First National Bank of Roswell v. Stewart, there was no stipu- 
lation that the goods should be sold at retail, and there was no évi- 
dence in the case that the mortgagee bank knew that the sale was 
being continued. The question did not necessarily arise in that case, 
therefore, as to whether possession of a retail stock by the mortgagor, 
with power to continue the business, rendered the mortgage upon 
such stock void. The court, however, waiving this, proceeds to a 
discussion of the question, and holds that such an arrangement, even 
in the absence of an agreement to account to the mortgagee, is not 
void as a matter of law, but that the case is one of fact, to be de- 
termined upon the intent of the parties in the light of ail the circum- 
stances of the transaction. The court, upon the authority of Ethe- 
ridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 35 L. Ed. 171, ques- 
tions Spiegelberg v. Hersch, supra, and adopts as its view the expres- 
sions from Jones on Chattel Mortgages, §§ 425-435, to the following 
effect : 
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"That tbe doctrine of absolute fraud arising In a mortgage of merehandise, 
from the mortgagor's retaining iwssession, wlth tbe power of disposai In the 
usual course of trade, is net supported by any prépondérance of autbority, 
that it Is contrary to sound principles of jurisprudence, * * * that the 
qualifications of the doctrine made by leading courts bave in a large measure 
destroyed Its force, and are indicative tbat thèse courts themselves wisb to 
be rid of the whole of it." 

While, in view of the facts in the case as above stated, much of 
this latter is in the nature of dictum, it clearly shows the view of 
the Suprême Court of New Mexico to be that retained possession with 
power to sell and without any agreement to account is not légal fraud 
invalidating the mortgage. 

In Bank v. Haverkampf, supra, the possession was left with the 
mortgagor, with power to continue the business, and there was also 
an agreement that the mortgage was to be withheld from record. In 
that case, however, there was an express agreement, as a part of the 
considération of the loan secured by the mortgage, that the mortgagor 
was in the future to make purchases only for cash, and that he should 
use the proceeds of the business so far as available to the réduction 
of the mortgage debt. It was explained that the withholding of the 
mortgage from record was due to the bank's confidence in the mort- 
gagor, and because of the belief that no subséquent créditer would be 
prejudiced, in view of the agreement that future stock was to be 
bought for cash. This case upon its facts is thus brought within the 
rule, generally adopted, that where there is an agreement to account 
for the proceeds the mortgage is not void. The Suprême Court of 
New Mexico, however, in disposing of the case, considers it upon a 
wider basis. Quoting Bank v. Stewart and Etheridge v. Sperry, it 
holds in efïect that it is contrary to sound principles of jurisprudence 
to consider a mortgage on merehandise legally fraudulent because of 
the mortgagor's retaining possession with power of disposai in the 
usual course of trade. In the light of the facts of this case, as in the 
Stewart Case, the gênerai observations of the court upon this last doc- 
trine are likewise more or less dicta; but, as in the Stewart Case, 
the vievvs expressed, even if, because dicta, not absolutely control- 
ling as authority, yet are indicative of the views of the highest court 
of New Mexico. 

This conclusion as to the condition of the New Mexico law ren- 
ders unnecessary a considération of the fédéral auîhorities on the sub- 
ject. It does not seem improper to state, however, that Etheridge v. 
Sperry must be considered a modification of Robinson v. Elliott. In 
re Marine Co., 144 Fed. 649, 75 C. C. A. 451. In the former case 
the court points out that our recording statutes, which are available 
for inspection to any person contemplating an extension of crédit to 
a retail merchant, afïord every safeguard against secret liens, and thus 
remove one of the chief causes which hâve led courts to déclare in- 
valid mortgages with retained possession and power to conduct the 
business in the mortgagor. It will be noted that the Suprême Court 
of the United States in Etheridge v. Sperry déclares the décisions of 
the Suprême Court of lowa to rest upon sound principles, and that 
court bas constantly declared a mortgage such as the présent one to 
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be not void as a matter of law. See cases cited in Etheridge v. 
Sperry, 139 U. S. 276, 11 Sup. Ct. 568, 35 L. Ed. 171. 

Many of the fédéral courts of first instance hâve dealt with this 
subject, but in doing so the décision was necessarily merely expressive 
of the state law, where such had been declared by the courts of the 
State. This is revealed to some extent by the following cases : U. S. 
Rubber Co. v. American Co., 181 U. S. 434, 451, 21 Sup. Ct. 67C. 
45 L. Ed. 938; Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 
49 L. Ed. 956; Knapp v. Milwaukee Co., 216 U. S. 545, 30 Sup. 
Ct. 412, 54 L. Ed. 610; Bank v. Camden Co. (C. C. Ark.) 142 Fed. 
257; In re Marine Co. (C. C. A. N. Y.) 144 Eed. 649, 75 C. C. A. 
451; In re Davis (D. C. N. Y.) 155 Fed. 671; In re Perlhefter (D. 
C.) 177 Fed. 299, 304; In re Hartman (D. C. N. Y.) 185 Fed. 196; 
In re Noethen (D. C. N. Y.) 195 Fed. 573; In re Geiver (D. C. N. 
D.) 193 Fed. 128; Johansen Bros. Shoe Co. v. Ailes (C. C. A. Mo.) 
197 Fed. 274; In re Volence (D. C.) 197 Fed. 232. 

[3] It follows, therefore, that the questions certified by the référée 
must each be answered in the affirmative. Since the décision of the 
référée in effect answered them -in the négative, that décision must be 
reversed, subject to one considération, to be now stated. Since, in 
Etheridge v. Sperry, the recording of the mortgage is considered a 
matter of such importance in changing the old rule, the failure of 
the bank from March 8, 1911, to May 26, 1911, to record its mort- 
gage operated necessarily to the préjudice of creditors without no- 
tice, if any, during that period, and was calculated to entrap parties in- 
to extending crédit until a record afforded an opportunity to détermine 
the existence of the mortgage. It is not shown by the transcript that 
any persons extended crédit during that period ; if so, the présent mort- 
gage must be declared void as to such creditors. In re Bothe, 173 
Fed. 597, 97 C. C. A. 547; Post v. Berry, 175 Fed. 564, 99 C. C. 
A. 186. 

Some complaint is also made that the référée not only declared the 
présent mortgage void, but declined to allow the Dexter State Banlc 
to prove its claim as an unsecured claim. The présent disposition of 
the matter, perhaps, obviâtes any décision upon this question; but it 
is évident that the référée in so holding overlooked Post v. Berry, 
supra, a case from the Circuit Court of Appeals of this circuit, and 
other controlling cases declaring the law on the subject. 

The brief of counsel for the bank also complains of the action of 
the référée in holding a payment received by the bank on one of the 
collatéral notes held by it to be a preferential payment, and in exact- 
ing return of this as a condition précèdent to participation in the as- 
sets. The pétition for review does not, however, assign this as er- 
ror. The appeal, as disclosed by the referee's certificate and the 
papers sent up therewith, simply runs against the adverse ruling on 
the validity of the mortgage. The other matter is not, therefore, for 
présent considération, since it is the duty of the party complaining 
to clearly point out the error complained of. General Order 27 (89 
Fed. xi, il C. C. A. xxvii) ; Collier on Bankruptcy, p. 503. 

However, if the facts are within the rule that the receipt and ap- 
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plication within the four-months period of the proceeds of collatéral 
held prior thereto does not constitute the acceptance of a préférence, 
it is assumed that the matter will be remedied by the référée upon a 
pétition for reconsideration. Otherwise, a pétition for review may 
perhaps still be prosecuted to correct the alleged error. 



WILSON CASE IX'MBER CO. v. MOUNTAIN TIJIBER CO. 
(District Court, W. D. Washington, S. 1). November 6, 1912.) 

Ko. 1,740. 

1. CORPOEATIOKS (§ 516*) — ElGIIT TO SOE UNDEB WASHINGTON STATUTE — FaX- 

MEST OF ANNUAL LICENSE FeE. 

Under Rem. & Bal. Code Wash. | 220. which provides tliat actions 
sliall be comineneed by the service of summons or the filing of a com- 
plaint, where in an action by a corporation the original complaint is 
abandoned and an amended complaint is filed, the filing of such amended 
complaint may be consldered the commencement of the action for the 
purposes of sections 3714, 3715, vrhicli reqnire corporations to pay an 
annual license fee on or before July Ist each year, and provide that no 
corporation shall be permitted to commence or malntain an action "with- 
out alleging and proving that it bas paid its annual license fee last due," 
and an allégation in such amended complaint that plaintllï has paid Its 
annual license fee "last due" is suflicient. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2029, 2046 ; 
Dec. Dig. § 516.*] 

2. Contbaots (§ 3.35*) — Complaint — Performance or Conditions Précèdent. 

L'nder Kem. & Bal. Code Wash. § 288, wliich provides that, "in plead- 
ing the iierformanee of conditions précèdent in a contract, it shall not 
be necessary to state the facts showing such performance, but it may 
be stated generally that the party duly performed ail the conditions on 
his part," an allégation in the complaint in an action for breach of a 
contract by whicli plaintiff contracted to sell défendant standing timber, 
which under the law of the state could only be conveyed by a written 
instrument, that the property intended to be conveyed was subsequent- 
Ij' conveyed "and the contract otherwise performed," except the payment 
of the price, is a sufflclent allégation that such a conveyance was made 
or tendered as was required by law. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1664-1676; 
Dec. Dig. § 335.*] 

3. Contracts (§ .330*) — Action for Breach — Necessary Parties. 

Where a contract by A., a corporation, to sell real estate and timber 
to défendant, reelted that certain of the timber was owned by B., but 
required payment to be made to A., and further provided that on fuU 
performance A. sliould cause ail of its stock to be transferred to défend- 
ant, A. is a necessary party to an action by B. for breach of the con- 
tract by défendant, by refuslng to accept and pay for such timber, al- 
tbough it is alleged that in contracting for Its sale A. acted as plaintiff's 
agent, and that défendant knew such fact. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §§ 158!)-1614: 
Dec. Dig. § 330.*] 

At Law. Action by the Wilson Case Lumber Company against the 
Mountain Timber Company. On demurrer to amended complaint. 
Demurrer sustained. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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W. G. Drowley and Miller, Crass & Wilkinson, ail of Vancouver, 
Wash., and Fletcher & Evans, of Tacoma, Wash., for plaintifï. 

E. C. Strode, of Portland, Or., A. H. Imus, of Kalama, Wash., 
and Coy Burnett, of Portland, Or., for défendant. 

CUSHMAN, District Judge. This case is before the court upon 
a demurrer tO the amended complaint. The complaint is one for the 
recovery of $10,000, claimed by the Wilson Case Lumber Company 
on account of a breach of a contract between the défendant and the 
Willard Case Lumber Company. The agreement was in writing and 
is set out in the amended complaint, the material parts of which are : 

"That the party of tlie flrst part [tlie Willard Case Lumber Oompaiij'] lias 
agreed and does hereby agrée to sell, convey, transfer, and set over imto 
the party of the second part [the Mountain Timber Company] by good and 
sufficlent deeds, bills of sale, and other assurances of title necessary to 
convey the title and ownership of the property hereinafter described, free 
and clear of ail liens and incumbrances, unto said party of the second part, 
and the said party of the second part has agreed and does hereby agrée to 
purchase said property at the price and on the tenus and conditions herein- 
after mentioned, to wlt: 

"First. Ail of the real property, including timber lands and timber, riglits 
of way, franchises, and easements owned by said party of the flrst part 
and sltuated in Cowlitz county, state of AVashington, and also ail of the real 
property, timber lands, timber, rights of way, franchises, and easements 
owned by the Wilson Case I^umber Company, * * « sltuated, lying, and \>e- 
ing in said Cowlitz county, more partieularly described as follows ; * * * 
Also a tract of land sltuated near the city of Kalama, in said county, con- 
sisting of 38 acres, owned by said Wilson Case Lumber Conipauy, being the 
mill site and grounds now oceupled and used by said party of the flrst part, 
* * * and also ail of the rlght, title, and Interest of the said party of 
the flrst part, or of said Wilson Case Lumber Company, In and to that cer- 
tain contract or agreement of joint ownership or right of way and incom- 
pleted grade on property in or near said city of Kalama. * • * 

"Fifth. AU the standing timber and stumpage now owned by the afore- 
said Wilson Case Lumber Company at or near Kainler, Oolumbia county, 
state of Oregon, known as the Moeck land, and estimated to be about 2,- 
500,000 feet, at the agreed price of $4.00 per 1,000 feet stumpage, as ascer- 
talned when the same is plaeed In the boom of the party of the flrst part 
at liainler, Oregon, provided that only such portion of said stumpage as 
shall hâve been logged and plaeed in boom as aforesaid shall be coinputed 
and ineluded in the final payment to be niade by said party of the second 
part as hereinafter provided. Such part of said stumpage as may remain 
unlogged on January 1, 1910, shall be paid for by the second party there- 
after as the same may be plaeed in the boom. 

"It Is further stlpulated and agreed that, upon the consummatlon of this 
agreement and immediately after the transfer of titles to the property 
herelnbefore described thereunder, said party of the flrst part shall cause 
ail of the capital stock of the party of the flrst part to be indorsed and trans- 
ferred to the party of the second part, or to such party or parties as shall 
be designated by it. 

"In considération of the foregoing, the party of the second part covenauts 
and agrées that, upon the fulflllment of the eovenants, stipulations, and 
agreements of the party of the flrst part hereinabove set forth, it will pay 
to said party of the flrst part * * « and the aggregate amount of the 
stumpage, as provided in the flfth paragraph above noted, and as the same 
shall be computed at the time of flnal payment as herein provided. said 
payments to be made in cash at Portland, Oregon, and as follows, to wlt: 
Ten thousand dollars ($10,000.00) upon the exécution of this agreement, and 
the remainder thereof on or before the Ist day of January, 1910." 
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The complaint allèges: 

That the plalntifl is a corporation organized under the laws of the state 
of Oregon, and bas paid its animal liceuse fee last due. That the défend- 
ant is a Nebraska corporation. That the Willard Case Lumber Company is 
a Washington corporation. That, at the time of mailing the agreement, the 
plaintilï vvas the owner of the timber mentioned in paragraph V o£ the 
agreement. 

Paragraph VI of the complaint is as follows : 

"That in the agreement hereinbefore set out the défendant purchased from 
the Willard Case Lumber Company and from the Wllson Case Lumber Com- 
pany a large quantity of real estate, timber, and personal property, and 
that in making said agreement, and in the sale of the property therein men- 
tioned to the défendant, the Willard Case Lumber Company was acting for 
and in behalf of the Wilson Case Lumber Company for ail property owned 
by the Wilson Case Lumber Company conveyed to the défendant. In the 
sale of the timber mentioned in paragraph V of said agreement the said 
Willard Case Lumber Company was acting on behalf of the Wilson Case 
Lumber Company, and while so acting on behalf of the said Wilson Case 
Lumber Company sold to the défendant the timber mentioned in paragraph 
V of said contract at the agreed price of .^4 per M feet stumpage. That 
in entering into said agreement the défendant knew that the said timber 
was the property of the plaintiff in this suit, and that the Willard Case 
Lumber Company was acting for and on belialf of the Wilson Case Lumber 
Company, the plaintiff herein, in selling the same, and that the payment 
for the timber sliould go to the Wilson Case Lumber Company." 

It is further alleged that, following the exécution of the contract, 
the défendant commenced opérations for the removal of the timber 
mentioned in paragraph V of the agreement ; but, after a small quan- 
tity had been removed, it ceased work, and has since refused to eut 
and remove the said timber, and refuses to pay for the same. It is 
alleged that there are 2,500,000 feet of stumpage, and that the défend- 
ant is indebted to the plaintiff $4 per 1,000 feet for the same. 

The défendant has demurred to the amended complaint, on the 
grounds that the plaintiff has no légal capacity to sue, that the amend- 
ed complaint does not state facts suffîcient to constitute a cause of 
action, and that there is defect of parties plaintiff and defect of par- 
ties défendant. 

The amended complaint allèges that plaintiff is an Oregon cor- 
poration and "has paid its annual license fee last due." Section 3714, 
Rem. & Bal. Code, requires the payment of such a fee each year, on 
or before July Ist. Section 3715 provides that: 

"No corporation shall be permitted to commence or maintain any suit, ac- 
tion or proceedings in any court of this state, without alleging and proving 
that it has paid its annual license fee last due." 

It is admitted that the allégation of the amended complaint would 
hâve been suffîcient in an original complaint; but it is contended that 
the allégation should be "had paid its annual license fee last due be- 
fore the commencement of this suit," in order to show that the same 
had been paid before the filing of the original complaint. It is con- 
tended that this construction alone will give effect to the words of 
the statute. Section 220, Rem. & Bal. Code, provides: 
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"Civil actions In the several superior courts of tlils state shall lie com- 
menced by the service of snnimous, as hereluafter iiroviùed, or liy filing a 
compiaint wlth the county clerk as clerk of the court : Provlded. that un- 
less service has been had ou the défendant jjrior to the flliug of the coui- 
Ijlalut the plaintifC shall cause one or more of the défendants to be served 
personally, or connuence service by publication wltlilu nluety days froin the 
date of fliing compiaint." 

For most purposes a suit may be considered conimenced when the 
original compiaint is filed; but when that compiaint is abandoned, 
or held insufficient, so far as the statute novv before the court is con- 
cerned, the filing of an amended compiaint may be considered the 
commencement of the suit, at any rate, where the power of the court 
has not been invoked by the issuance of a writ of attachment or other 
similar process. 

[2] Under the second ground of demurrer, it is contended that 
the timber mentioned in the fifth paragraph of the contract, supra, 
being in Oregon, under the laws of which state it is part of the realty, 
the statute of frauds would require a written conveyance of this tim- 
ber to the défendant to comply with the contract (Anderson v. Miami 
Lumber Co., 59 Or. 149, 116 Pac. 1056), and that the tender of a 
sufilcient deed is a condition précèdent to the plaintiff's right of re- 
covery (Tacoma Water Supply Co. v. Dumermuth, 51 Wash. 609, 99 
Pac. 741). 

The Washington statute provides : 

"In pleading the ]ierformance of conditions précèdent lu a contract, it 
shall not be necessary to state the facts showing sucli performance, but it 
may be stated geuerally that the party duly performed ail the conditions on 
Jiis part ; and if such allégation be controverted, the party pleading shall 
be bound to establish, on the trial, the facts showing such performance." 

The compiaint allèges : 

"Tliat in pursuanee of said agreement the property intouded to be conveyed 
tberelu was subseipiently conveyed and delivered to the défendant, and pos- 
session taken and the contract otherwise performed, except the paymeut of 
the timber mentioned and referred to in paragraph V of the contract." 

This statement is équivalent to an allégation that the contract was 
performed in ail other respects. "Otherwise performed" is broad 
enough to include the performance of ail conditions. That it has this 
efîect is further shown by the exception made in the paragraph im- 
mediately following the allégation that the contract was "otherwise 
performed" — "except that the défendant failed tp pay for the tim- 
ber, as agreed in paragraph V," on account of which breach this suit 
is brought. The allégation is a substantial compliance with section 
288 of Remington & Ballinger's Code. 

[3] The third and fourth grounds of demurrer are that there is a 
defect of parties plaintiff and défendant, in that the Willard Case 
Ltmiber Company is not made a party to the action. So far as the 
défendant is concerned, the contract set out, on its face, is not sep- 
arable. It is one entire contract. Defendant's promise was to pay 
ail money to the Willard Case Lumber Company. True, it is stated 
in the contract that the timber covered by paragraph V was owned 
by the Wilson Case Lumber Company, and it is alleged in the com- 
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plaint that, in mailing the contract for the sale of this timber, the 
Willard Case Lumber Company was acting for the plaintiff, and that 
the défendant so knew. 

A décision in this case, finding the allégations of the complaint true, 
would be 110 défense hereafter to a suit brought against the défend- 
ant upon the contract by the Willard Case Lumber Company to re- 
cover for the same timber. The latter company can only be bound 
by being made a party to this suit. As shown above, the contract 
provided that, after the transfer of other property : 

"Sald i>arty oï the flrst iiart [Willard Case Lumber Coiiipanyl sliall cause 
ail capital s^toek of tlie party of tlie first part to be indorsed and transferred 
to the party of the second part, or to such party or parties as shall be des- 
isnated l)y it." 

Plaintiff contends that, by the allégations in paragraph VII of the 
complaint, the contract had been performed, except the making of the 
payment due f rom the défendant. It is in effect alleged that the trans* 
fer of ail the stock of the Willard Case Lumber Company bas been 
made to the défendant, and that, having passed into the sole control 
of the défendant, it is not a necessary party. The W^ashington stat- 
ute provides : 

"Ali persons interested in the cause of action, or necessary to the com- 
plète détermination of the question involved, shall, unless otlierwise provided 
by law, be joined as plaintiffs wlien their interest is in common witli the 
party malàng the complaint, and as défendants when their interest is ad- 
verse to tlie plaintiff: Provided, that where good cause exists, which shall 
be made to appear in the complaint, why a party who should be a plaintiff 
canuot, from a want of consent on his part or otherwise, be made such 
plaintiff, he shall be made a défendant." 

The allégation that the stock of the Willard Case Lumber Company 
had been acquired by the défendant would, doubtless, be "good cause," 
as above provided, for making that company a party défendant; but 
it is, certainly, a necessary party. 

The demurrer is sustained on the latter ground, and overruled as 
to the first two grounds. 



NATIONAL rOLE CO. v. ("IIICAOO & N. W. RY. CO. 

(District Court, E. D. Wiseonsin. Noveinber 14. 1012.) 

C05IMERCE (§ <S9*) — Interstate Feekiht Rate — Overciiakcie — Réparation — 
SuBMissios TO Interstate Commerce Commission — Priob Détermina- 
tion. 

Interstate (Commerce Act Feb. 4, ISST, c. 104, § 9, 24 Stat. .382 (IJ. S. 
Comp. St. 1901, p. 3159), provides that any person or persons claiining to 
be damaged by any common carrier subject to the provisions of the 
act may either make complaint to the Commis.sion or bring suit to re- 
cover damages for which the carrier may be liable in any fédéral court 
of compétent jurisdiction, but shall not hâve the right to pursue both 
remédies. Held that, where a shlpper claimed a right to recover ag- 
gregate excess freights alleged to hâve been paid on varions Interstate 
shipnients, alleging that the rate charged consisted of the sum of local 
rates through a point of concentration, and that the rule that a shipper 

♦For other cases see same topic & § number la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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shoiiTd only be entitled to the beneflt of a lower through rate when 
the original bill did not state the ultimate destination, was unreasonable, 
a complaint charging that such condition had been previovisly submltted 
to tlie Interstate Commerce Commission In another proceeding by dif- 
férent sliippers against the défendant carrier, and had been found un- 
reasonable and invalld, was insufficient to relleve plalntifC from the duty 
of submitting its clalm to the Commission before beglnning suit in a 
fédéral court thereon. 
[Ed. Kote. — For other Cases, see Commerce, Dec. Dig. § 89.*] 

Action by the National Pôle Company against the Chicago & North- 
western Railway Company. On demurrer to complaint. Sustained. 

The complaint, though volumlnous, setting forth many différent causes of 
action upon claims alleged to hâve accrued In favor of the plaintiff, or Its 
asslgnors, to whose rights It succeeded. Involves thèse facts: 

Many shipments of pôles vi^ere made over the defendant's road, to Escanaba, 
Mirh., and thence transshipped to varions destinations throughout the United 
States. Upon original shipments to Escanaba, and upon their subséquent 
reshipment from that point to ultimate destination, local rates were in each 
case charged. ïhese rates are alleged to be In excess of the lawful through 
rate, or the lowest combination of rates ; that, whlle thèse rates were In 
accord with the regularly published tarlff, they were charged and exacted 
under a rule conta Inlng a condition which Is unreasonable, viz. : The tariff 
provlded that shipments of the cominodlty specified might <be dressed, sawed, 
or concentrated in transit, and then forwarded or carried from the concen- 
tration point at other rates, which are less than a combination of local rates 
from the original to the transit point, and from the latter to ultimate des- 
tination, but only on condition that the shipping ïiill issued at the origin of 
the shipmsnt specify the ultimate destination. 

The shipments described in the complaint were not bllled In accordance 
with the condition coutained in the tarlff, but directly to Escanaba, and upon 
reshipment rebilled to their ultimate destinations. The plaintilï seeks to 
recover the aggregate excess freights paid, clalming that, the pôles having 
been in fact concentrated, the shipments were entitled to the lower through 
rate; the condition of the tarilT requlrlng désignation of the ultimate des- 
tination being charged to be unreasonable. 

Other allégations of the complaint, pertinent to the questions presented, 
are referred to in the opinion. 

Edward H. S. Martin, of Chicago, 111., for plaintiff. 
Edward M. Smart, of Milwaukee, Wis., and C. C. Wright, of Chi- 
cago, III., for défendant. 

GEIGER, District Judge (after stating the facts as above). The 
sufficiency of the complaint is challenged, because it fails to allège that 
the plaintifï or any of its assignors ever complained to the Interstate 
Commerce Commission of the unreascnableness of the rule or the con- 
dition embodied in the concentration tariff above noted, and because 
it fails to allège that claim for réparation upon any of the shipments 
described was ever presented to the Commission. To meet this con- 
tention, it being assumed that, as a gênerai proposition, the aid of the 
fédéral court in the situation presented cannot ordinarily be invoked, 
the plaintiff relies upon the f ollowing allégation of the complaint : 

"That on the Sth day of February, A. D. 1909, at a hearing before the In- 
terstate Commerce Commission of the United States of America, upon a pé- 
tition or complaint filed against said défendant, a certain coutroverted ques- 
tion was submltted to said Commission to détermine under the statutes of 

'For otier cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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the sald United States in such case ma de and provided, sometimes Unown as 
the Interstate Commerce Laws of the said United States, enacted by the Oon- 
gress thereof and in full force and etïect at ail times therein stated, as to 
whether said condition that the shipping bill at said original point must 
show the ultlmate destination of the shipment in order to secure through 
rates with said transit or concentration privilège, was unreasonable and re- 
sulted lu excessive charges; and on the 14th day of June, A. D. 1909 (16 I. 
O. C. 382), the said Interstate Commerce Commission, after a full hearing 
of the matter upon sald pétition, or complalnt, determined and decided that 
the said condition was unreasonable and resulted in excessive charges for 
carrylng lumber, posts, and pôles over the défendants said Unes of railroad." 

In other words, while the claims now held by the plaintiff hâve 
never been made the basis of complaint to the Commission, the lat- 
ter has, in another proceeding, at the instance of another party hav- 
ing similar claims against this same défendant, determined the unrea- 
sonableness of the rule or condition in question. It is assumed that 
the allégation above quoted adequately sets forth the character of and 
the détermination in such other proceeding, and therefore the direct 
question is raised whether the complaint states a cause of action, in 
view of the provisions of the Interstate Commerce Act, construed as 
hereinafter noted. Doubtless it is sought to maintain the action un- 
der section 9 of the Act to regulate Interstate commerce, viz. : 

"That any person or persons, claiming to be damaged by any common car- 
rier subject to the provisions of tliis act, may elther make complaint to the 
Commission as hereinafter provided for, or may bring suit in his or their 
own behalf for the recovery of the damages for which such common carrier 
may be llable under the provisions of this act, in any District or Circuit 
Court of the United States of compétent jurisdictlon ; but such person or 
persons shall not hâve the riçht to pursue both said remédies, and must in 
each case elect which one of the two methods of procédure herein provided 
for he or they will adopt. • * • " 

The first considération given this section respecting the questions 
raised by the demurrer was in the case of Texas & Pacific Railway 
Co. V. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. 
Ed. 553, 9 Ann. Cas. 1075, where it was held, in substance that a ship- 
per could not maintain an action at common law in a state court for 
excessive and unreasonable freight rates exacted on Interstate ship- 
ments, where the rates charged were those which had been duly 
fixed by the carrier pursuant to the commerce act, and had not been 
found to be unreasonable by the Interstate Commerce Commission. 
Mr. Justice White, in delivering the opinion of the court, said: 

"Indeed, uo reason can be perceived for the enactment of the provision 
endowing the administrative tribunal, which the act created, with power, 
on due proof, not only to award réparation to a partlcular shipper, but to 
command the carrier to deslst from violation of the act in the future, thus 
compelling the altération of the old or the flling of a new sehedule, conform- 
ably to the action of the Commission, if the power was left in courts to 
grant relief on complaint of any shipper, upon the theory that the established 
rate could be dlsregarded and be treated as unreasonable, wlthout référence 
to prevlous action by the Commission in the premises. This must be, because, 
if the iwwer existed in both courts and the Commission to originally hear 
•complaints on this subject, there miglit be a divergence between the action of 
the Commission and the décision of a court. In other words, the established 
sehedule might be found reasonable by the Commission in the first instance, 
and unreasonable by a court acting originally, and thus a conflict would 
arise which would render the enforcement of the act impossible." 
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The décision, therefore, authoritatively excludes wliat upon the face 
of section 9 appears to be a grant of alternative or optional coin-pes 
to be pursued in seeking redress of the grievances referred to. Such 
conclusion was reached in view of the context of the whole act to 
regulate commerce, disclosing a design to endow the Interstate Com- 
merce Commission as a single administrative tribunal with power to 
entertain original proceedings, and primarily to give relief to thosc 
deeming themselves aggrieved by the practices of carriers. 

In the later case of Robinson v. Baltimore & Ohio Railroad Co,, 
222 U. S. 506, 32 Sup. Ct. 114, 56 L. Ed. 288, the doctrine of the 
Abilene Case is reaffirmed, and held applicable alike to claims based 
upon unreasonable rates, and to those based upon alleged discrim- 
inatory rates. It bas received récognition in Phillips v. Grand Trunk 
Western Railway Co. (C. C. A.) 195 Fed. 13, and Morrisdale Coal 
Co. V. Pennsylvania R. Co., 183 Fed. 929, 106 C. C. A. 269; the lat- 
ter being a suit for damages based upon an alleged unreasonable rég- 
ulation for the distribution of cars. In the Phillips Case the demur- 
rers to the complaint presented the identical question raised in the 
case now before us; and while the court recognizes the doctrine of 
the Abilene Case, the claim of the défendant railway companies that 
the right of action was barred by the statute of limitations was sus- 
tained, and it can hardly be said that the insufficiency of the com- 
plaint respecting the allégations of a prior détermination by the Com- 
mission was recognized, so as to be a controlling feature of the déci- 
sion. 

It is urged by the plaintitï that thèse cases go no further than to 
announce, as a gênerai principle, the necessity of a précèdent déter- 
mination by the Commission of the unreasonable, illégal, or discrim- 
inatory character of the particular rate or practice complained of;, 
hence, when once determined, no matter at whose instance, the prin- 
ciple is satisfied, and the aid of a court may then be invoked upon 
other claims arising under the same rate, practice, or rule. Support 
for this contention is sought in the reasons said to underlie the prin- 
ciple, namely, the securing of uniformity, and the prévention of con- 
fusion between the Commission and the courts in administering the 
act. It is said that, the Commission having once passed upon a rate 
or rule, there is no destruction or impairment of the uniformity and 
equality designed by the act, nor is there danger of confusion, or di- 
vergence of views between the Commission and the courts, because 
the Commission bas acted primarily, and, so far as its attitude upon 
any particular question may be material, it is readily ascertainable in 
any proceeding in court. 

But it seems to me that the principle, as announced, must be held 
to be more comprehensive than this. The design of the act, as con- 
strued, is not only to hâve the Commission pass primarily upon the 
questions involved in a particular rate or practice, but, as an ad- 
ministrative body, to pass upon ail claims arising under such rate or 
practice, to the end that it, as such body may, in each case, make 
appropriate order for réparation. If the principle be not applied to 
tiiis extent, then the necessary functions of the Commission hâve 



NATIONAL POLE CO. V. CHICAGO & N. W. EY. CO. 180 

been discharged when it has ruled upon a test case, leaving the option 
to ail others thereafter to seek redress either before the Commission 
or in the courts. That this would be productive of the very mischief 
sought to be prevented by the construction given the act in the cases 
cited may be well illustrated by the case now before us. It is alleged 
that the Commission, upon complaint of other shippers, had deter- 
mined the condition in the concentration tarifï to be unreasonable ; 
and, by référence to the reported décision, it appears that such ruling 
was made upon claims accruing to other parties, at other times, and 
arising out of shipments concentrated at another point. Although 
it appears that réparation was ordered, it is equally clear that if the 
présent plaintiff, at the time of the commencement of this suit, had 
made complaint to the Commission, the issue would hâve been, not 
merely the reasonableness or unreasonableness of the tariff condition, 
but — and this is conceded — also the bar of the statute of limitations 
contained in the act. It is quite clear that upon this latter issue be- 
fore the Commission, the carrier would bave prevailed and réparation 
would hâve been refused, regardless of the reasonableness of the con- 
ditions or any other merit of the claims ; and its conclusion would be 
unassailable. 

But if the présent action may be maintained, the court (assuming 
that no other limitation was applicable) would be obliged to award 
réparation. This might be true, even though the Commission had 
never determined the question of reasonableness or unreasonableness 
of the condition in question. And thus, in any case where shippers 
had delayed, beyond the limitation period, proceedings before the Com- 
mission, they could invoke the aid of the courts, and the doctrine of 
the Abilene and Robinson Cases would be nuhified. So, too, other 
issues might arise in the courts, not présent in collatéral hearings be- 
fore the Commission, but which, if presented, might hâve determined 
the resuit for or against an award to the particular shipper, regard- 
less of the primary question presented by any rate or ruies. Thus, 
with the limited application of the doctrine for which the plaintiff 
contends, there is always présent a possibility that the courts would 
be obliged to try, as an issue, the scope and grounds of décision of 
the collatéral proceeding before the Commission, and, as stated, this 
would be productive of the very confusion sought to be avoided. 
The Abilene and Robinson Cases must, of course, be accepted as con- 
trolling authority by this court ; and the construction by them given 
to section 9 does not, in my judgment, permit the restricted applica- 
tion contended for by the plaintifï. 

The conclusion is that the demurrer is well taken, and must be 
sustained; and an order may be entered accordingly. 
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In re ROSENTHAL et al. 
(District Court, E. D. New Xork. November 16, 1912.) 

1. BANKEUPTCY (§ 114*) CONCEALMENT OF ASSETS BUEDEN OF PBOOF DUTT 

OF Bankeupt. 

Where a statement of tlie property of a bankrupt firm in January, 
1910, showed an apparent surplus of $990, and on March 9tli following 
there was in tlie place of business some $2,000 worth of mercbandise, 
but when the store was taken possession of by the United States mar- 
shal, later on that day, only mercbandise wbich tliereafter sold for $115 
could be found, tbe burden was on tlie bankrupts to produce tbe property 
or show what bad become of It. 

[Ed. Note. — For other cases, sce Bankruptcy, Cent. Dlg. §§ 164-166; 
Dec. Dig. § 114.*] 

2. Bankbuptct (§ 183*) — Partnbrship Propeety — Division. 

Where a bankrupt firm paid $200 to one of its partners In return for 
her investment in the business after she saw it was not golng profltably, 
and the partners knew that the flrm's flnanclal condition was precarious, 
such payment constituted a withdrawal of tbe partner's interest before 
the flrm's debts were paid, and she was therefore bound to repay the 
same to tbe flrm's trustée in bankruptcy. 

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dlg. § 282; Dec. 
Dig. § 183.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Jacob 
Rosenthal and others, individually and as members of the firm of S. 
Meyer & Co. AppHcation for an order for the surrender of assets. 
Granted. 

Goldsmith, Rosenthal, Mork & Baum, of New York City, for peti- 
tioners. 

Edward E. Rosenblume, of Brooklyn, for bankrupts. 

CHATFIELD, District Judge. [1] The trustée in bankruptcy 
herein has made a motion to compel the bankrupt to turn over about 
$2,000 worth of mercbandise, representing the balance of stock un- 
accounted for between the ISth day of January, 1910, when the assets 
of the concern consisted of $4,190, and the 9th day of March, 1910, 
when the mercbandise in the store was taken possession of by the 
United States marshal. It appears that this property, taken posses- 
sion of by the marshal, was sold by an auctioneer appointed by the 
court for $115, and one of the creditors testified that the same prop- 
erty taken possession of by the marshall was disposed of by the auc- 
tioneer. One of the bankrupts also testified that when he left, the 
morning of the seizure, there were some $2,000 worth of goods in the 
store ; but that testimony is not borne out by the value received f rom 
the auction sale, and, if any property was removed before the marshal 
took possession, the bankrupts must explain what became of that prop- 
erty, for they were responsible until the marshal actually made his 
levy. The spécial commissioner has reported that the firm showed 
an apparent surplus in January, 1910, of but $990, and that on March 
9, 1910, thei'e was in the place of business some $2,000 worth of mer- 
cbandise, and that the trustée is claiming the difl^erence between the 

•For «ther cases Eee same toplo & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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$2,000 worth of merchandise which was there on March 9, 1910, and 
the sum realized, or $115. 

The spécial commissioner has seemed to throw upon the trustée 
the burden of proving what became of the $2,000 worth of merchan^ 
dise which, by the bankrupts' statement, was in the store when they 
left on the morning of the seizure. He assumes that the marshal has 
accounted for but $115 of this as sold; that is, he has assumed that 
the property which the bankrupts say was in the store is the same 
property which the marshal seized. 

But the presumption is the other way. The property which was 
sold was presumably the same property which the marshal seized, and 
there is no évidence to the contrary. This property was not worth 
$2,000, and if the bankrupts had more than that amount of property 
pn the morning of the seizure, and hâve utterly failed to explain what 
became of that property, at a time when the premises were in their 
possession, and when no robbery or removal of goods by any outside 
party has been shown, the only conclusion would be that the bank- 
rupts were not testifying correctly when they stated that the property 
was there on the morning of that day. 

But, as a matter of fact, the trustée is not claiming the property 
which the bankrupts say was in the store that morning. He is claim- 
ing the property which they bave failed to account for, f rom the time 
that the statement was made to their creditors in January. He is 
merely presenting their statement that $2,000 worth of goods were 
in the store on the morning as an argument for bis claim that they 
should account for their property, and, in their failure so to do, that 
they should be ordered to turn it over. The position of the trustée 
seems to be entirely correct, and the bankrupts, on the testimony as 
reported by the spécial commissioner, bave utterly failed to show what 
they bave done with their property. The report will bave to be set 
aside, and unless the bankrupts wish to présent further testimony, 
and can persuade the court that they hâve such testimony which will 
be worthy of credence, and which will explain some of the matters 
not made clear upon the previous référence, an order will be made 
directing them to turn over the amount of property which the tes- 
timony shows has not been accounted for by them. 

[2] The spécial commissioner has also held that a former partner, 
one Yetta Meyer, should repay some $200, which she herself says she 
obtained f rom the bankrupts in return for her investment in the busi- 
ness, after she saw that it was not going profitably. In fact, she ob- 
tained this money after a statement had been made to the creditors 
and an extension of time given. The partners knew of the condition 
of the firm, and it was a plain transfer of partnership property, either 
in contemplation of bankruptcy or under such circumstances that no 
partner had a right to withdraw bis interest in the firm until the firm' s 
debts were paid. As to this item of $200, the report of the spécial 
commissioner will be confirmed, and Yetta Meyer will be directed to 
repay the amount to the bankrupt estate. 
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STITECK V. UNION TAC. lî. GO. 

(District Court, D. Colomdo. September 3, 1912.) 

No. 5,924. 

CAnRiER.s (§ 20*) — State Régulation — Coloraho Statute — Penaltt fok 

FaIH'RB TO .SeITLE Cr.AIMS. 

K(!V. iSt. Colo. ]9nS, §§ 551:!, 5514. wliich subjoct a railroad coiuiiany to 
a jH'ualt.v for t'ailure to settle a clalm asaliist it for overcliarge or loss or 
damage, eaiiuot lie constnied to authoriKe tlie recovery of sueli penalty, 
wliere tlie claiin as iireseiited was largely in excess of tlie auiomit sut)- 
sequently recovered by tbe plaintiff in au at'tiou tliereon. 

[Ed. Note.— For otlior cases, see Carriers, Cent. Dig. §§ 33-49, 133, 927; 
Dec. Dig. § 20.*] 

At Lavv. Action by Max Stupeck against tlie Union Pacific Rail- 
road Company. On demurrer to complaint. Demurrer sustained. 

Ewing Robinson, of Denver, Colo., for plaintifï. 
Hughes & Dorsey and E. I. Thayer, ail of Denver, Colq., for de- 
fendant. 

POPE, District Judge. A number of reasons for sustaining the 
demurrer hâve been urged upon the argument herein. The court finds 
it unnecessary to pass on ail of thèse. 

This is an action under Rev. St. Colo. 1908, §§ 5513, 5514, to 
recover a penalty of $8,000 for failure to settle a claim against de- 
fendant, held by plaintiff; the penalty being for 80 months at the 
rate of $100 per month, as provided by the statute just mentioned. 
The original claim as presented to the railroad company is variously 
stated in the complaint as being $1,412.50. $1,682.80, and $1,792.72. 
In any event, however, the daim considerably exceeded the amount 
finally recovered, which was $1,211.60. It was stated on the argu- 
ment that some $800 of this last was principal, and the remainder 
interest, while the catise was in court. Under any aspect, therefore, 
the demand made upon the défendant was greatly in excess of the 
amount which the judgnient of the court declared to be its légal lia- 
bility. The effect of the statute, if given the construction contended 
for by plaintifï, is thus to penalize the défense of the company against 
what the resuit shows to bave been an, excessive claim, and is there- 
fore répugnant to the fourteenth amendment of the Constitution. 
The case is thus controlled by St. Louis, etc., Railroad Co. v. Wynne, 
224 U. S. 354, 32 Sup. Ct. 493, 56 L. Ed. 799, decided April 15, 
1912. 

The case of Seaboard, etc., Railway Co. v. Seegers, 207 U. S. 7Z, 
28 Sup. Ct. 28, 52 L. Ed. 108, is relied upon by the plaintiff. That 
was a case, however, in which the entire original claim seems to hâve 
been recovered. It is noted and distinguished in the Wynne Case. 

The demurrer will be sustained, and the pétition dismissed. 

*For other cases see same topic &. \ numeek ia Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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LYXCH V. TKAVKLERS' INS. CO. 
(Circuit Court oî Appeals, First Circuit. November 27, 1912.) 

No. 979. 

1. Insurance (§ 379*) — Brokers — Agency for Instred — Rreacii of Wab- 

RANTY. 

Au insurance agent applied to décèdent to takc ont )nsuranr(\ wliicli lie 
agreed to do. ïlie agent did not regularly represent del'eiuhiut, luit went 
to defendaufs office, and presented an api)licatlon for a i>olic.v containing 
l'aise answers niade by tlie agent to (iuestions relating to decedeut's 
pliysical condition ; the application being signed liy tbe agent as a "broker, 
solicitor, agent, or subageut." ïlie policy was uiude oui and delivered to 
tbe agent, wbo collected the prenilunis froin décèdent and pald the 
sanie to defendant's agent, by whom lie was paid connnissioiis. The 
policy itselt incorporated the statenients niade in the application, and 
provided tliat ail of theui should be regarded as warranties ma de by 
the iusured on acceptiug the policy. It was delivered to the insured, 
and by hini accepted and retained without objection. Held, that the 
a.geut was not the agent of the insurer in such sensé as to estop the 
latter froin assertlng that the agent's misstatements coiistituted breaches 
of warranty in défense of the policy. 

[Ed. Note. — l'or other cases, see Insurance, Cent. Dlg. §§ 999-1015 ; 
Dec. Dlg. § 379.*] 

2. Insurance (§ 291*) — Accident Policy — Breach of Warranty — "Bodilt 

DEFORillTY." 

Where an application for an accident policy warranted that insured 
had no bodily deformity. and It was conceded that he was born without 
fingers on hls right hand, there was a sufflclent breach of warranty to 
avoid the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 681-690, 694- 
696; Dec. Dig. § 291.*] 

In Error to the District Court of the United States for the Dis- 
trict of Maine ; Clarence Haie, Judge. 

Action by Thomas J. Lynch, as executor of the estate of Fred S. 
Thorne, against the Travelers' Insurance Company. Judgment for 
défendant, and plaintifï brings error. Affirmed. 

George W. Heselton, of Gardiner, Me., for plaintiff in error. 
Harvey D. Eaton, of Waterville, Me., for défendant in error. 

Before COLT, PUTNAM, and DODGE, Circuit Judges. 

DODGE, Circuit Judge. The plaintiffs testator obtained a verdict 
at the first trial, but this court reversed the judgment, and renianded 
the case for further proceedings. on Mav 27, 1910. Travelers' Insur- 
ance Co. V. Thorne, 180 Fed. «2, 103 C. C. A. 436, 38 L. R. A. (N. 
S.) 626. There has been a second trial, in February. 1912, at which 
the court, upon the conclusion of the évidence, directed a verdict 
for the défendant, and the case is now hcre upon the plaintiff's ex- 
ceptions. The original plaintilï has died since the second trial ; his 
executor being now plaintiff and ai:>pellant in his place. 

[1] The évidence at the first trial is so fully set forth in the 

•For other cases see same topic & § numbke iu Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
200 P.— 13 
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former opinion of this court that no restatement of it hère will be 
required. It was held insufficient to support a finding that Burns 
was the défendant company's agent in the purchase and issuance of 
the pohcy sued on, or a finding that the défendant company had 
ratified Burns' acts therein, and had thus waived or lost the right to 
avail itself of auy breach of the warranties which l'urns had caused 
to be expressed in Thorne"s tiame, as part of the appHcation for the 
policy, and later of the policy itself. The appellant's brief concèdes 
that the only material additions to that testimony at the second trial 
were the testimony of a new witness that no previous application by 
Thorne for insurance had been rejected, and testimony tending to 
show that Thorne had no impairment of vision. Thèse additions 
clearly had no direct relation to the questions raised as to Burns' 
alleged agency for the défendant, or the defendant's alleged ratiiica- 
tion of Burns' acts. But the appellant also contends that the évidence 
at the second trial "cleared up several points that were misappre- 
hended" by this court in its considération of the évidence at the 
first trial, and that its former opinion now appears to hâve been 
"founded on a misunderstanding of the facts," and "a conséquent mis- 
apprehension of the testimony in regard to inception of the contracts 
of insurance, and a misconception of the ground of the defendant's 
liability." 

A careful considération of ail that bas been specified by the appel- 
lant as misunderstood, misapprehended, or misconceived by this court 
in its former opinion, or as cleared up by the évidence at the second 
trial, bas left us unable to discover anything of this nature which 
we can consider sufficient to require or justify conclusions differing 
from those previously announced regarding the questions upon which 
the case turns. Thèse are: Were any of the warranties contained 
in the policies sued on false? and was Burns shown to bave been the 
défendant company's agent in such a sensé, or to such an extent, that 
it can rightly be charged with or bound by bis knowledge of the 
falsity of any warranty, and thus to bave waived its breach? 

The appellant urges that it is clear upon the présent record that 
Burns' prior application to the company which be regularly represent- 
ed (the Employers' Liability Insurance Company) had never been re- 
fused, and that the former opinion is incorrect in stating that it 
had been refused, in assuming that there was anything in Burns' tes- 
timony tending to show that he testified untruly upon this question, 
and also in supposing a différence upon this point which did not ex- 
ist, between the facts in this case and the facts in Thorne v. Casualty, 
etc., Co-, 106 Me. 274, 76 Atl. 1 106, which the opinion discusses. The 
appellant f urther urges that it bas been conclusively proved at the 
second trial that Thorne had no impairment of vision. But the ut- 
most effect of ail this is to show that there was no breach of two out 
of the three warranties claimed by the défendant company to bave 
been false. The case stands precisely as before as to the remaining 
warranty in question, namely, that Thorne had no bodily deformity, 
which warranty is further considered below. 
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The appellant also urges that the former opinion shows the déci- 
sion in Thorne v. Casualty, etc., Co. to hâve been misapprehended 
by this court, in that it supposes Burns to hâve been held by the 
Maine court in fact the agent of the défendant in that case, whereas 
the décision was only that the défendant referred to was estopped to 
deny Burns' agency, and in that it states the finding of the Maine 
court to hâve been based upon Burns' dehvery of the poHcies to 
Thorne, whereas this was only one out of several grounds for the 
décision. But, even if we were to construe the décision referred to ajs 
the appellant construes it in thèse respects, we should still be unable 
to adopt its resuit. 

The undisputed facts of the case are that Thorne, complying after 
some demur with Burns' solicitation, told Burns he would take in- 
surance to the amount of $10,000, which Burns undertook to procure 
for him, the sélection of the companies who were to be the insurers 
being left wholly to Burns; that Burns thereupon, by means of ap- 
plications which he fiUed out without f urther consultation with Thorne, 
procured not only two policies for the amount of insurance Thorne 
had agreed to take, one of them being the $5,000 policy now sued on, 
but also the $10,000 policy also now sued on, insurance which Thorne 
had never said he would take. The warranties claimed to hâve been 
false formed a part of both policies when the défendant company is- 
sued them to Burns for delivery to Thorne. It was entirely open to 
ThoTue to refuse to accept both policies when Burns brought them 
to him for acceptance, if they made him warrant what he never agreed 
to warrant. It was also entirely open to him to refuse the $10,000 
policy, because he had never said he would take more than the first 
$10,000 insurance. But he accepted both policies, warranties in- 
cluded, without demur, paid the premiums for them, and retained 
them without objection down to the time of his accident. 

In soliciting Thorne to let him place this insurance, Burns certainly 
was not acting as the defendant's agent. Thus far he was acting only 
as broker, and only on his own account. If he afterwards became 
the defendant's agent for any purpose, it was after his sélection of 
that company and during his subséquent dealings with it. In such 
transactions a broker may indeed become the agent of each party 
in matters which do not conflict. If acts done or knowledge possessed 
by Burns during thèse dealings can be regarded as binding the com- 
pany for any purpose, they can be so regarded only on the theory 
that adoption or ratification of them by the company is to be im- 
plied from its delivery of the policies to him for Thorne, or from its 
receipt of the premiums from Thorne through him. 

Were the applications filled out by Burns to obtain thèse policies 
alone to be considered, the statements in Thome's name which they 
contain might hâve been regarded as représentations only, collatéral 
to the contract, and forming a basis for it, but as to which substan- 
tial truth in everything material to the risk is ail that is required of 
the applicant. Phœnix, etc., Co. v. Raddin, 120 U. S. 183, 7 Sup. 
Ct., 500, 30 L. Ed. 644. And, in view of the Maine statute, Burns' 



19*J 200 FKDERAL KEPORÏBB 

knowledge of omissions, misdescriptions, or false statements in the 
applications miglit iiave boiind the company, had it issued and de- 
livered to him policies not expressly conditioned upou the truth of 
représentations made to obtain them. 

The statements in the apphcations upon vvhich the défendant com- 
pany relies in this case were not connected with the policies merely 
by référence in it to them. They were carried into the policies them- 
selves, and by the express terms of each policy made, beyond doubt, 
part of the contract itself. No insurance is undertaken by policies 
thus expressed, except upon condition that the warranted statements 
contained in them are strictly true. See, in this court, Hubbard v. 
Mutual, etc., Association, 100 Fed. 719, 40 C. C. A. 665. 

Not only were the express terms of the policies such as to put it 
beyond doubt that the truth of the warranties set forth in them 
was part of the considération for which they were issued, but they 
distinctly provided that the warranties were "made by the insured 
upon acceptance of this policy." Thorne cannot be said to hâve ac- 
cepted the policies before Burns delivered them to him, and if they 
were not, as delivered to him, such policies as he had consented to 
take, he could hâve refused, instead of accepting, them. His accept- 
ance bound him by the express terms of the policies, wherein ail pre- 
vious negotiations and arrangements were merged, and if, by reason 
of accident, inadvertence, or mistake, they failed to express the 
agreement intended by him and the défendant company to be made, 
his remedy was in equity. Insurance Co. v. Mowrv, 96 U. S. 544, 
547, 24 L. Ed. 674. 

That any waiver by the défendant company of express conditions 
thus inserted in the policies for its own protection and relief when 
they were tendered to Thorne for his acceptance can justly be im- 
plied from Burns' acts or knowledge in connection with the transac- 
tion, we are still unable to believe. The premiums received by Burns 
from Thorne when the latter accepted the policies were paid for 
the policies as accepted, and their receipt by Burns for the company 
can therefore afford no additional support to the claim that there bas 
been a waiver. 

[2] There can be no question as to the falsity of the warranty 
that Thorne had no bodily deformity. It is conceded that he was 
born without fingers on his right hand. The breach of this war- 
ranty is enough to bar any recovery under the policies. The rights 
of the pajrties are governed by the law of Maine, and it is admitted 
that the législation of that state contains no statutory provisions like 
those in force in Massachusetts (St. 1907, c. 576, § 21), making a 
breach of warranty immaterial unless the matter warranted increases 
risk of loss. In the absence of any such législative change in the 
law, the court has no choice but to give the breach of warranty 
l>roved its recognized eiïect and exonerate the insurer. The court 
is not at liberty to consider the question which the appellant seeks 
to raise, whether Thorne's deformity increased the irsurable ri;'l: 
;n his case or not. lie warranted that he had no deformiw at ;^!l, 
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and if, as we think, the insurer is not shown to hâve waived this 
défense, either expressly or by implication, the verdict ordered for 
the défendant was clearly right. 

The judginent of the District Court is affirmed, and the appellee 
recovers its costs of appeal. 



KIEKENDALL v. UNION PAC. R. CO. 
(Circuit Court of Appeals, Elghth Circuit. October 21, 1912.) 

No. 2,353. 

1. Caeeieks (I 807*) — Passengers roa Hiee — Live Stock — Attendant — In- 

juries — Eelease — Invalidity. 

Défendant carrier agreed to transport certain cattle at less than the 
regular tarife rate, in considération of tlie shipper agreelng to a limita- 
tion of the carrier's llabillty, and agreelng to load, unload, reload, feed, 
and water the cattle at the shlpper's expense, requiring that an at- 
tendant accoaipany the cattle over the route. The attendant was fur- 
nished a stock ticket containing a release of llabillty for Injuries, though 
caused by the carrier's négligence, whlch he was required to slgn before 
he would be accepted by the carrier or be permitted to accompany the 
stock. Held, that the attendant under such eircumstances was a passen- 
ger for hire, and that the release from llabillty was therefore void as 
agalnst public pollcy, and was no défense to an action for injuries result- 
ing from the carrier's négligence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1252-1259, 
1491; Dec. Dlg. § 307.* 

Rights of person travellng on pass, see notes to Chamberlain v. Pier- 
son, 31 C. C. A. 164; Clark v. Geer, 32 C. C. A. 306.] 

2. Carriers (§ 316*) — Injuries to Passengers — Res Ipsa Loquitur. 

In an action for injuries to a passenger for hire by the car In whlch 
he was rldlng belng run Into by an engine approachlng from the rear, 
proof of the accident was suffieient to establlsh a prima facie case 
of négligence on the part of the carrier. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1261, 1262, 1283 ; 
Dec. Dig. § 316.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado; John A. Riner, Judge. 

Action by Lanson B. C. Kirkendall against the Union Pacific Rail- 
road Company. Judgment for défendant, and plaintiff brings error. 
Reversed, and new trial ordered. 

Kirkendall brought this action against the Union Pacific Railroad Com- 
pany for the purpose of recovering damages for injuries whlch he received 
on the morning of February 26, 1903, whlle he was belng transported, as 
lie clalms, as a passenger for hire on a train of the railroad company near 
the town of Sterling, Colo. At the trial of the action, counsel for the rail- 
road Company at the close of the évidence for the plaintIfC moved the court 
for a directed verdict. The motion was granted, and Kirkendall has brought 
the case hère, assigning this rullng of the court as error. 

The évidence introduced by Kirkendall in the court below establlshed the 
folio wlng facts : 

Kirkendall, belng in Denver, Colo., on the 25th day of February, 1903, 
was desirous of visitlng relatives in the state of Ohio. He was a stockman 
himself, and had on that day sold some stock in Denver to Clay, Robinson 
& Co. He arranged with one Hall, who was the agent of Clay, Robinson 

•For other cases see same topio & § ntjmbkh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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& Co. at Denver, to secure for him a chance to be transported from Denver, 
Colo., to Omaha, Neb., as a person in charge of stock. As a resuit of this 
arrangement, Klrkendall was transported by the railroad company from 
Denver, Colo., to Omaha, Neb., In charge of two car loads of stock belonging 
to Lobnaan & Co. Hls right to be thus transported was evideuced by a 
contract, of which the following are the materlal parts, so far as thls case 
is concerned: 

"Union Pacific Railroad Co. 

"Limited Liability Stock Contract. 
"(Original.) No. 63. 

"Read this contract. 

"Denver S. Yds. Station, Febry. 25, 1903. 

"This agreement, made thls 25th day of Febry., 1903, by and between 
Union Pacific Railroad Company, hereiuafter called the carrier, and J. Lob- 
man & Co., of Denver, hereiuafter called the shipper : 

"Witnesseth : That the said shipper has delivered to the sald carrier 
2 cars of cattle consigned to J. Ijobman & Co. at So. Omaha, destination, 

via , to be transported upon tlie conditions hereinafter set forth over 

the Une of Union Pacific Railroad to (insert only a station on the U. 

P. R. R.), and there delivered to the consignée, owner or order, or to such 
Company or carrier (if the stock is to be torwarded beyond sald station) 
whose Une may be considered a part of the route to destination, it being 
understood that in and about the delivery of said stock to such Connecting 
carrier Union Pacific Railroad Company acts only as agent for the con- 
signée or owner, and that the liability of each carrier hereunder shall eease 
and détermine upon delivery of said stock to the next Connecting carrier, the 
consignée or owner. 

"It is expressly agreed that this contract and the responsibility of ail 
the carriers over whose Une the sliipiuent niay pass is limited and controlled 
by the conditions heroin contained, which are hereby agreed to by the ship- 
per. and by him accepted for himself and bis assigns as just and reasonable. 
It is further agreed and understood that the person delivering to this Com- 
pany the sliipment or any part thereof described herein is authoristed to 
sign this contract for and on behalf of the shipper, with full power in the 
premises. 



No. of Way Bill. 



162. 
163. 



Car. 

No. 



12(iU0 
12(372 



Initial 



O. S. L. 
O. S. L. 



"This document must be presented without altération or erasure. 

"Said shipper, for himselt, the consignée or owner, agrées to pay or guar- 

antee the freight thereon at the rate of .f per standard car of 29 to 

30% ft. in length (sulyect to establislied lier cent, decrease or iuerease appli- 
cable to cars of less or groater leugtli), or $ per hundred pouuds 

(subject to established niiniuia for cars of varying longths) as shown by lim- 
ited liability tarifts governing, which rate is less than the regular tariff rate 
for the transportation of live stock at carrières risk, and is given said shipper 
at his spécial recpiest, in part considération of his agreement to the limita- 
tion of the liability of the railroad company as a coumion carrier upon the 
terms and conditions herein set forth, which are accepted and agreed to by 
the shipper as just and reasonable; it being understood that each and every 
condition of this agreement shall inure to the beuefit of each and every car- 
rier over whose liue said stock may pass under this contract. 

"In coi'.sideration of the spécial reduced rate herein provided for the trans- 
portation of the live stock above described, it is hereby stipula ted and agreed 
as folU)v,-s: 

"1. ïhe carriers shall uot be liable for the loss or death of, or for any in- 
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Jurles recelved by any of said stock, unless the same is the direct resuit of 
wlUful mlsconduct or actual négligence of said carriers, tlieir agents, serv- 
ants or employés. 

"2. It is expressly agreed that the vaine of the live stock to be transported 
under thls contract does not exceed the following nientioned sunis, to wlt: 

Horses, mules or jacks, not exceeding .? — per head. 

Oxen, bulls or steers, not excoediug SôO per head. 

Cows, not exceeding !?:î.j per head. 

Hogs or calves, not exceeding $10 per head. 

Sheep or lambs, not exceeding Ç — per head. 

"And in no event shall the carrier's liabllity exceed $1,000 upou any car 
load, such valuations being those whereon the rate of compensation to said 
carriers for their services and risk connected with the transportation of said 
llve stock is based. 

"3. The shipper agrées to load, unload and reload ail said stock at his own 
expense and risk, and to feed, water and tend the same at his o-wii expense 
and risk while It is in any stockyards, whether the same be operated, owned 
or controlled by said carriers or otherwise, and while on the cars or at feed- 
ing points, at or any place vphere the same may be unloaded for any purpose 
whatever. 

"4. The shipper assumes the exclusive duty of properly and securely fasteu- 
ing said stock in the cars, and of removing them therefrom and of keeping 
such cars, and any inclosure in which said stock may be confiued, securely 
locked or fastened so as to prevent escape of stock therefrom. The shipper 
agrées to inspect the cars in which said stock is to be transported, and any 
yards or inclosure on the premises of the railroad company into which said 
stock may be unloaded and satisfy himself that they are sufilcient and safe 
and in proper order and condition, and shall report to the agent or employés 
of said carrier any visible defects therein, and demand necessary repairs be- 
fore proceeding to occupy said cars or Inclosures, and the fact of his loading 
said stock into said cars or occupying said Inclosure shall be an acknowledg- 
ment and acceptance by him of the sufHciency and suitability in every respect 
of said cars and inclosures for the shlpment and yarding thereof; and he 
hereby assumes ail risk of injury which said live stock or any of them may 
receive in conséquence of any of them being wild, unruly, weak, maiming 
each other or themselves, by or in conséquence of beat or suffocation, or any 
other ill eftects of being crowded or injured, by the burning of straw, hay 
or other material loaded with or used for feeding the stock or otherwise, and 
also ail risk of damage which may be sustained by reason of delay in trans- 
portation, and ail risk of escape of any portion of said stock, or loss or dam- 
age from any other cause or thing not resulting from the willful négligence 
of the carriers, their ofïicers, agents or employés. 

".5. If the carriers or any of them shall furnish any laborer or laborers to 
assist in loading or unloading said stock at any point, no additional charge 
being made therefor, such laborer or laborers shall while so engaged be 
deemed exclusively the employés of the shipper, and no carrier shall in any 
event be liable for any act or thing done or omitted to be done by such la- 
borer or laborers in connection with said stock while so engaged." 

"8. ïhe shipper expressly agrées to load, unload, and care for said stock 
while upon the cars or premises of the carriers in a careful and humane 
manner, in strict compliance with the laws of the United States and of each 
and every state through which said stock may be transported." 

"10. The rules, régulations and conditions prescribed by the carriers for 
the transportation of live stock, as evidenced by their published tariffs, 
classifications and circulars in force and effect, are binding upon the shipper. 
The signing of this contract by the shipper or his agent shall be conclusive 
évidence of knovvledge, assent and agreement to each and every stipulation 
and condition thereof by said shipper. 

"Witness my hand. 

"[Signed] L. B. C. Kirkendall, Shipper. 

"Union Pacific Railroad Company, 

"By L. J. Burns, Station Agent." 
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"Original Union Paciflc Railroad Company Limited Liabillty 
Live Stoclc Coutract. 

"Executed by L. J. Burns. At Deuver U. S. Yds Station 

2/25 1903 for 2 cars of cattle sood for 

transportation of L. B. O. Kirkendall. [Billins; Ageut.l LStarap liere.l 

"From Denver to So. Omaha, wlien accompauylng tlie stock, herem de- 
serilied and not otherwise. 

"Release for Man or Men in Charge. 

"In considération of the carria.ire of the luiderwigned n\ion a frelght train 
of the carrier or carriers nanied in the witliin coutract, without charge otlier 
than the suni stipulated therein, for the carriage of the live stocl^: mentioned 
therein, the undersigned in cliarge do hereby voluntarily assume ail rislc of 
accident or damage to his (or tlieir) person or pr()]>erty, and do hereby re- 
lease and discharge the said carrier or carriers from every and ail claini, 
llabllity and deniand of every kind, nature and descri])ti<)n, for or on aecount 
of any Personal injury or damage of any kind sustaiued by the undersigned 
so in charge of said stock, whether the same be ciiused by the négligence of 
the said carrier or carriers or any of its or thelr employés or otherwise. 

"LlSlgned] L. B. O. Kirkendall. 

[Signature of man or men in charge.] 
"[Signed] L. J. Burns, Wltuess. 

"The man or men wlio may be entitled to return transportation free or at 
a reduced rate under carrier's rules in effect, publlshed and posted as re- 
quired by law, at the time this coutract was executed, will upon surrender 
of this coutract to the carriers' agent at destination, withlu 30 days from 
date of executlng the wlthin coutract, reeeive ticket or tickets for the return 
jouruey." 

In connection with the contract. Kirkendall helped load the cattle at Den- 
ver, Colo., and they were unloaded and fcd at Grand Island, Neb. Kirken- 
dall accoinpauied tlie cattle through to Omaha, Nob. At or uear Sterling, 
Colo., on the morning of February L'O, HXl."!. tlie caboose attached to the stock 
train lu which Kirkendall was belng carried was run into by an eugine and 
cars from behind, aud as a resuit thereof be was personally injured. 

John Hipp, of Denver, Colo. (Ralph Talbot, of Denver, Colo., on 
the brief), for plaintiff in error. 

C. C. Dorsey, of Denver, Colo. (William V. Hodges, of Denver, 
Colo., and John N. Baldwin, on the brief), for défendant in error. 

Before CARLAND, Circuit Jndge, and W. H. MUNGER, Dis- 
trict Judge. 

CARLAND, Circuit Judge (after stating the facts as above). By 
the express terms of the contract it was agreed and understood that 
Kirkendall was authorized to sign the same for and on behalf of the 
shipper, with fuU power in the premises. Under the terms of the con- 
tract and the évidence introduced at the trial, Kirkendall was the em- 
ployé and agent of Lobman & Co. It appears clearly from the con- 
tract that the railroad company agreed to transport the two cars of 
cattle at less than the regular tariiï rate in considération of Lobman 
& Co. agreeing to the limitation of the liability of the company as a 
common carrier, and further agreeing that they would load, unload, 
and reload the cattle at their own expense and risk, that they. would 
feed, water and tend the same at their own expense and risk, and that 
they would perform the other innumerable duties with référence to 
the transportation thereof prescribed by the contract to be performed 
by the sliipper. 
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It now becomes pertinent to inquire : How was Lobman & Co. to 
perform the provisions of the contract on their part to be performed? 
Manifestly, they must furnish a man or men to care for the stock and 
to perform the other duties required by the contract to be performed 
by them, and the contract provided for just such services. The con- 
tract did not provide that the owner of the cattle should personally 
accompany and take care of the same, and this would in a great ma- 
jority of cases be impossible; so that the fact that Kirkendall had 
no interest in the cattle as owner cannot affect the question to be de- 
cided. The railroad company, having placed the burden of caring for 
the stock upon Lobman & Co., agreed that it would transport Kirken- 
dall when accompanying the stock in question f rom Denver to Omaha 
without charge other than the sum stipulated for the carriage of the 
live stock. The transaction, stated in a f ew words, was this : The 
railroad company, in considération of the payment by Lobman & Co. 
of the limited liability tarifif, the agreement by them to the limitation 
of the liability of the railroad company as a common carrier, and the 
assumption by them of the care of the stock, agreed to transport the 
two cars of stock, and Kirkendall, the man in charge, from Denver 
to Omaha. It is argued that the shipment of the cattle under the 
limited liability contract was purely voluntary on the part of Lob- 
man & Co. — that they could hâve paid the regular tariff, and thereby 
held the railroad company to ail its common-law or statutory liability 
as a common carrier, including, of course, the care of the cattle. We 
do not think it is proper to inquire as to what the parties might hâve 
done. They made a contract by which the liability of each party must 
be determined, and not by some contract that they might hâve made. 
The contract which was made required Lobman & Co. to care for 
the cattle, and they could not obtain the transportation for a man or 
men to perform this service, except such man or men signed such a 
release of liability as that which Kirkendall signed. We do not think 
it is putting it too strongly to say that Kirkendall was required to sign 
the release, if such fact has any relevancy in determining the validity 
of the same. 

[1] We think this case must be ruled by Railroad Co. v. Lockwood, 
17 Wall. 357, 21 L. Ed. 627, and that the décision in that case re- 
quires us to hold that Kirkendall was a passenger for hire when he 
was injured, and that the release of liability signed by him was void 
as being against public policy. The facts in the Lockwood Case, as 
they are stated in the report of the case, were as follows : Lockwood, 
a drover, was injured while traveling on a stock train of the New 
York Central Railroad Company proceeding from Buffalo to Albany. 
and brought suit to recover damages for the injury. He had cattle 
in the train, and had been required at Buffalo to sign an agreement to 
attend to the loading, transporting, and unloading of them, and to take 
ail risk of injury to them, and of personal injury to himself, or to 
whomsoever went with the cattle, and he received what is called a 
drover's pass ; that is to say, a pass certifying that he had shipped 
sufticient cattle to pass free to Albany, but declaring that thç accept- 
ance of the pass was to be considered a waiver of ail claims for dam- 
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âges or injuries received on the train. The agreement stated its con- 
sidération to be the carrying of the plaintiff's cattle at less than tarifï 
rates. Mr. Justice Bradley deHvered the opinion of the court, and 
after a careful and exhaustive review of the décisions the Suprême 
Court came to the f ollowing unanimous conclusions : 

"First. That a coinmon carrier cannot lawfully stipulate for exemption 
from responsibility, vvlien sucli exemption is not just and reasonable in tlie 
eye of the law. 

"Secondly. That it is not just and reasonahle in the eye of the law for 
a common carrier to stipulate for exemption from responsibility for the 
négligence of himself or his servants. 

"Thirdly. That thèse rules apply both to carriers of goods and carriers 
of passengers for hire, and with spécial force to the latter. 

"Fourthly. That a drover traveling on a pass, such as was given in this 
case, for the purpose of taklng care of his stock ou the train, is a passeuger 
for hire." 

The opinion concludes with the following language: 

"We purposely abstain from expressing any opinion as to what would hâve 
been the resuit of our judgmeut, had we considered the plaintiiï a free 
passenger, instead of a passenger for hire." 

In the case of Railwray Co. v. Stevens, 95 U. S. 655, 24 L. Ed. 535, 
the facts were as foUows : Stevens, being the owner of a pateiited 
car-coupling, was negotiating with the défendant railway company, 
at Portland, Me., for its adoption and use by the latter, and was re- 
quested by the défendant to go to Montréal to see the superintendent 
of its car department in relation to the matter; the défendant offer- 
ing to pay his expenses. The plaintiff consented to do this, and, in 
pursuance of the arrangement, he was furnished with a pass to carry 
him in defendant's cars. This pass was in the usual forra of free 
passes. On its back was the following printed indorsement: 

"The person accepting this free ticket, In considération thereof, assumes 
ail risk of ail accidents, and expressly agrées that the company shall not 
be llable, under any circunistances, whether of négligence by their agents 
or othervvlse, for any injury to the person, or for any loss or injury to 
the property, of the passenger using the ticlîet. If presented by any other 
person than the individual named thereln, the conductor will take up this 
ticket and eollect tare." 

The plaintiiï testified that he put the ticket into his pocket without 
looking at it. During the passage from Portland to Montréal, the car 
in which the plaintif? was riding ran off the track and was precipi- 
tated down an embankment, and he was much injured. Mr. Justice 
Bradley again delivered the opinion of the court, and in his opinion 
said : 

"It is évident that the court below regarded this case as one of carriage 
for hire, and not as one of gratuitous carriage, and that no sufficient évi- 
dence to go to the jury was adduced to show the contrary, and hence that 
under the ruling of this court in Kallroad Co. v. Lockwood, 17 Wall. 357, 21 
L. Ed. 627, it was a case In which the défendant, as a common carrier of 
passengers, could not lawfully stipulate for exemption from llability for the 
négligence of its servants. In taklng tlils view, we think the court was cor- 
rect. The transportation Of the plaintiff: in the defendant's cars, though not 
paid for by him in money, was not a matter of charity nor of gratuity in 
any sensé. It was by virtùe oî an agreement, in which the mutual interest 
of the parties was consulted. It was part of the considération for which 
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the plalntlff consented to take the journey to Montréal. His expenses In 
making that journey were to be paid by the défendant, and of thèse the 
expense of his transportation was a part. The givmg him a fee pass did 
net alter the nature of the transaction. The pass was a mère ticket, or 
voucher, to be shown to the conductors of the train, as évidence of his right 
to be transported therein. It was not évidence of any contract by which 
plaintiff was to assume ail the risk ; and it would not hâve been valid if It 
had been. In this respect it was a stronger case than that of Lockwood's. 
There the pass was what is called a 'drover's pass.' and an agreement was 
actually sigiied, declaring that the acceptance of the pass was to be consid- 
ered as a waiver of ail claims for damages or injury received on the train. 
The court rlghtly refused, therefore, in the prcsf-nt case, to charge that the 
plaintifC was traveling upon the conditions indorsed on the pass, or that, 
if he traveled on that pass, the défendant was free from liability. And the 
court was equally right in refusing to charge that, if the plaintifC was a 
freo or gratuitous passenger, the défendant was not liable. The évidence 
did not sustain any such hypothesis. It was uncontradicted, so far as it 
referred to the arrangement by virtue of which the journey was under- 
taken." 

Liverpool & Great Western Steam Co. v. Phénix Insurance Co., 
129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788, was a case involving 
the validity of a contract contained in bills of lading for a shipment 
of certain cotton, and exempting the carrier for loss from certain 
express périls, whether arising through négligence, default, or error 
in judgment of the crew or others. The cotton was lost by reason 
of the stranding of the vessel on the west coast of Great Britain on 
account of négligence in the parties handling the same. Mr. Jus- 
tice Gray delivered the opinion of the court, and said: 

"We are, then, brought to the considération of the principal question in 
the case, namely, the validity and effect of that clause in each bill of lading 
by which the appellant undertook to exempt itself from ail responsibility for 
loss or damage by périls of the sea, arising from négligence of the master 
and crew of the ship. 

"The question appears to us to be substantially determined by the judg- 
ment of this court In RaUroad Co. v. Lockwood, 17 Wall. 357 [21 L. Ed. 627]." 

And after a careful analysis of the opinion of the court in the 
Lockwood Case he f urther said : 

"This analysis of the opinion in Ilailroad Co. v. Lockwood shows that it 
affirms and rests upon the doctrine that an express stipulation by any com- 
mon carrier for hire, in a contract of carriage, tliat he shall be exempt from 
liability for losses caused by the négligence of himself or his servants, is 
unreasonable and contrary to public policy, and consequently void. And such 
has always been the understandiug of this court, expressed in several later 
cases. Express Co. v. Caldwell, 21 Wall. 264, 268 [22 L. Ed. 556] ; Railroad 
Co. V. Pratt, 22 Wall. 123, 134 [22 L. Ed. 827] : Bank of Kentucky v. Adams 
Express Co., 93 TJ. S. 174, 183 [23 L. Ed. 872] ; Railroad Co. v. Stevens, 95 
U. S. 655 [24 L. Ed. .5,35]; Hart v. Pennsylvania Railroad, 112 U. S. 331, 
338 [5 Sup. Ct. 151, 28 L. Ed. 717]; Phœnix Ins. Co. v. Erie & W. Trans- 
portation Co., 117 U. S. 312, 322 [6 Sup. Ct. 1176, 29 L. Ed. 87.3] ; Inmau v. 
South Carolina Railway, 129 U. S. 128 [9 Sup. Ct. 249, 32 L. Ed. 612]." 

In Baltimore & Ohio Southwestern Railway Co. v. Voigt, 176 
U. S. 498, 20 Sup. Ct. 385, 44 L. Ed. 560, the judges of the Circuit 
Court of Àppeals for the Sixth Circuit certified the foUowing question 
to the Suprême Court of the United States for its instruction ; 
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"Question. 

"A railroad compnny, engaged as common carrier in the business of trans- 
porting passenfjers UTid freight for liire, entered iuto a contract in wrlting 
witli an express coini)uny autliorized by law to do and actually dolng the 
business known as express business, by wbicli contract tbe railroad conipany 
agreed, solely upon tiie considérations and ternis liereinafter nientioned, to 
i'urnish for tlie exclusive use of sucli express conipany, in the conduct of its 
said express business over sald raihvay company's Unes, certain privilèges, 
facilitles, and express cars to be used and eniployed exclusively by said 
express conipany. in tlie conduct of sucli express business, and to transport 
said cars and contents, consisting of express niatter, in its fast passenger 
trains, together with one or more persous in cliarge of said express inat- 
ter, linown as express uiessengers, for tîiat purpose to be allowed to ride 
in said express cars, and to transport such express messengers for the pur- 
poses and under the circumstances aforesaid free of charge. And by said 
contract it was agreed ou tbe part of said express company to pay said 
railroad company for such privilèges and facilitles, and for the furnishing 
and use of said express car or cars, and for such transportation thereof, a 
compensation named in said contract, and by whicli contract It was further 
agreed by the express company to protect the railroad company and hold 
H. harmless from ail liability it might be under to employés of the express 
company for any injuries sustained by them while being so transported by 
said railroad company, whetlier the injuries were eaused by négligence of 
the railroad company or its «employés or otherwise. A person made applica- 
tion to said express company in writing to be eniployed by it as express 
messenger on the railroad of a company, between which and °ufh express 
company a contract as aforesaid existed, and such applicant, pursuant to 
the application aforesaid, was eniployed by said express company under a 
contract in writing, signed by him and it, whereby it was agreed between 
him and such express company that he dld assume the risk of ail accident 
or injviry be might sustain in the course of said employment, whetlier oc- 
casioned by négligence or otherwise, and dld undertake and agrée to in- 
deninify and hold harmless said express company from any and ail claims 
that might be made against it arising out of any claim or recovery on bis 
part for any damages sustained by blm by reason of any Injury, whether 
such damage resulted from négligence or otherwise, and to pay said express 
company on demand any sum which it might be compelled to pay in con- 
séquence of any such elaim, and to exécute and deliver to said railroad com- 
pany a good and sufflcient release under his hand and seal of ail claims and 
deijiands and causes of action arising out of or in any manner connected witli 
said euiploynient, and expressly ratified thé agreement aforesaid between said 
express company and said railroad company. 

■'Does said railroad company assume, toward such express messenger while 
being carrled in the course of his said employment in one of said express 
cars attached to a passenger train of said railroad conipany, pursuant to 
the contraets aforesaid, the ordinary liability of a common carrier of pas- 
sengers for liire, so as to render said railroad conipany liable as such 
to said express messenger, notwitbstanding tbe contraets aforesaid. for in- 
juries he might sustain by reason of a collision between the train to which 
said express car is attached and another rrain of said railroad company, 
eaused by the négligence of employés of tbe railroad company?" 

The Suprême Court in an opinion delivered by Mr. Justice Shiras 
answered the above question in the négative ; but in the course of the 
opinion it was expressly held that the Suprême Court adhered to the 
rule enunciated in the Lockwood Case, and said that the principles 
declared in Railroad Co. v. Lockwood, Railway Ce. v. Stevens, and 
Liverpool Steam Co. v. Phénix Insurance Co., supra, were salutary. 
and that the Suprême Court had no disposition to départ from them 
— showing conclusively, in our opinion, that the court did not intend 



KIBKENDALL V. UNION PAC. R. CO. 205 

in any way to overrule or modify the rule laid down in those cases. 
It was f urther said in the opinion in the Voigt Case : 

'"Upon thèse iiriuclples we thiuk the Uiw of to-day uiay be fairly stated 
as f ollows : il) ïhat exemptions eliiimeU by carriers must be reasonable and 
just; otherwise, they will be ref^arded as extorted from the customers by 
(Uiress of circnnistauces, and thcrefnre not bindiiifr. (2) That ail attempts of 
carriers, by f;eiieral notices or spécial contract, to escape from liability for 
losses to shippers, or injuries to passengers, resnlting from want of care or 
faithfulness. caimot be re^arded us l'eusouable and Just, but as contrary to 
a Sound public policy, and therefore invalid." 

In Northern Pacific Railway Co. v. Adams, 192 U. S. 440, 24' Sup. 
Ct. 408, 48 L. Ed. 513, the facts vvere that Jay H. Adams resided at 
Spokane, Wash. On November 13, 1898, he, with a friend, started 
on one of the trains of the Northern Pacific Railway Company from 
Hope, Idaho, to Spokane. Shortly after leaving Hope, Adams, then 
in the smoking car, went back to the dining car for cigars. To reach 
the dining car, he passed througlj the day coach and the tourist sleeper. 
After buying cigars, he left the dining car and went forward. This 
was the last seen of him alive. His body was found the next day 
opposite a curve in the railroad track about six miles west of Hope. 
He was riding on a free pass, upon which appeared the following 
language signed by Adatns: 

"The person accepting this free ticket agrées that the Northern Pacific 
Railway Company shall not be liable, under any circumstances, whether of 
négligence of agents or otherwise. for any injury to the person, or for any 
loss or damage to the property, of the passenger using the same. 

"I accept the above conditions." 

The heirs of Adams brought suit against the railway company, and 
recovered a verdict and judgment, which were sustained by the Court 
of Appeals for the Ninth Circuit (54 C. C. A. 196, 116 Fed. 324), and 
thereupon the case was taken to the Suprême Court of the United 
States on writ of certiorari. The Suprême Court, in deciding the 
case, arrived at the conclusion that when a railroad company gives 
gratuitously, and a passenger accepts, a pass, the former waives its 
rights as a common carrier to exact compensation; and, if the pass 
contains a condition to that efïect, the latter assumes the risks of 
ordinary négligence of the company's employés, and the arrangement 
is one which the parties may make, and no public policy is violated 
thereby. And if the passenger is injured or killed while riding on 
such a pass gratuitously given, which he bas accepted with knowledge 
of the conditions therein, the company is not liable therefor, either to 
him or to his heirs, in the absence of willful or wanton négligence. 
Au examination of the opinion of Mr. Justice Brewer in the Adams 
Case conclusively demonstrates that the ruling was based upon the 
ground that Adams was not a passenger for hire and had voluntarily 
enlered into the contract which exempted the company from liability. 
The Lockwood Case is referred to, and it was said in the opinion of 
the court: 

"He [Adams] was not a passenger for hire, such as was held to be the 
condition of the parties recovering in Railroad Co. v. Lockwood. 17 Wall. 
357 [21 h. Ed. 627], and Railway Co. v. Stevens, 95 U. S. 655 [24 L. Ed. 535]." 
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In Cau V. Texas & Pacific Raiiway Co., 194 U. S. 427, 24 Sup. Ct. 
663, 48 h. Ed. 1053, the Lockwood Case is ref erred to and approved ; 
but the court held in the case cited that, so long as there is no stip- 
ulation for an exemption from liability on the part of a common car- 
rier which is not just and reasonable in the eye of the law, the re- 
sponsibility of the carrier may be modified by contract. Charnock 
V. Texas & Pacific Raiiway Co., 194 U. S. 432, 24 Sup. Ct. 671, 48 
L,. Ed. 1057, is to the same effect. 

We are unable to reach the conclusion, from an examination of the 
décisions of the Suprême Court since the Lockwood Case, that it bas 
in any way modified or overruled the same. On the contrary, it would 
seem that the Justices who bave delivered the opinions of the court 
hâve taken care to make it plain that the Lockwood Case still dé- 
clares the law as to cases within the facts in that case, and we think 
the case under considération is such a case. It would be unprofitable 
to review the conflicting décisions of the state courts, as we niust in 
any event follow the rule declared lay the Suprême Court of the 
United States ; but the f ollowing authorities clearly sustain the prop- 
osition that Kirkendall, under the circumstances of this case, was a 
passenger for hire : Delaware, L,. & W. R. Co. v. Ashley, 67 Fed. 209, 
14 C. C. A. 368; C, P. & A. R. R. Co. v. Curran, 19 Ohio St. 1, 2 Am. 
Rep. 362; Pennsylvania Co. v. Greso, 79 111. App. 127; N. Y., C. & 
St. L. R. R. Co. V. Blumenthal, 160111. 40, 43 N. E. 809; I. C. R. R. 
Co. V. Beebe, 174 111. 13, 50 N. E. 1019, 43 L. R. A. 210, 66 Am. St. 
Rep. 253; O. & M. Ry. Co. v. Selby, 47 Ind. 471, 17 Am. Rep. 719; 
Lake Shore, etc., R. Co. v. Teeters, 166 Ind. loc. cit. 344, 77 N. E. 
599, 5 L. R. A. (N. S.) 425 ; E. & N. R. R. Co. v. Bell, 100 Ky. 203, 
38 S. W. 3; Pennsylvania R. R. Co. v. Henderson, 51 Pa. 315; 
Rowdin v. Pennsylvania R. Co., 208 Pa. 623, 57 Atl. 1125, 1126; 
Flinn v. Phil., Wil. & Balt. R. Co., 1 Houst. (Del.) 469; Feldschneider 
V. C, M. & St. P. R. Co., 122 Wis. 423, 99 N. W. 1034; Mo. Pac. 
Ry. Co. V. Ivy, 71 Tex. 409, 9 S. W. 346, 1 L. R. A. 500, 10 Am. 
St. Rep. 758; Moulton v. St. P., M. & M. R. Co., 31 Minn. 85, 16 
N. W. 497, 47 Am. Rep. 781 ; Saunders v. Southern Pacific Co, 13 
Utah, loc. cit. 284, 285, 44 Pac. 932; L. R. & Ft. Smith Ry. v. Miles, 
40 Ark. loc. cit. 320, 48 Am. Rep. 10; Carroll v. M. P. R. Co., 88 
Mo. 239, 57 Am. Rep. 382; Spriggs, Adm'r, v. Rutland R. Co., 77 
Vt. 347, 60 Atl. 143 ; Weaver v. Ann Arbor R. Co., 139 Mich. 590, 
102 N. W. 1037, 5 Ann. Cas. 764; Maslin v. B. & O. R. R. Co., 14 
W. Va. 180, 35 Am. Rep. 748; Hutchinson on Carriers (3d Ed.) 
vol. 2, § 1003 ; Elliott on Railroads (2d Ed.) vol. 4, § 1605 ; Moore 
on Carriers, c. 19, § 17, p. 571. 

[2] At the time counsel for the raiiroad company moved for a 
directed verdict nothing was said in regard to there being a want of 
évidence as to the négligence of the raiiroad company. The point, 
however, is made in this court that the évidence of the plaintifif did 
not show négligence. If we are right in holding that Kirkendall was 
a passenger for hire at the time of his injury, then we think that it 
necessarily follows that a prima facie case of négligence was made 
when it was shown that the car in which he was riding was run 
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into by an engine and train from behind, It is said that there is no 
proof that it was an engine and train of the défendant company. In 
Gleeson v. Virginia Midland Railroad Co., 140 U. S. 443, 11 Sup. 
Ct. 862, 35 L. Ed. 458, it was said by Mr. Justice Lamar, in deliver- 
ing tlie opinion of the court: 

"Since the décisions in Stokes v. Saltonstall, 13 Pet. 181 [10 L. Ed. 115], 
and Railroad Co. v. PoUard, 22 Wall. 341 [22 L. Ed. 877], it has been settled 
law lu tlils court that the happening of an injurious accident is in passenger 
cases prima facie évidence of négligence on the part of the carrier, and 
that (the passenger being hlmself in the exercise of due eare) the burden 
then rests upou the carrier to show that Its whole duty was performed, and 
that the Injury was unavoidable by human foresight. The rule announced 
in those cases has recelved gênerai acceptance, and was followed at the 
présent term in Inland & Seaboard Ooasting Oo. v. Toison, 139 U. S. 551 
[11 Sup. Ct. 653, 35 L. Ed. 270]." "The law is that the plalntitî must show 
négligence in the défendant. ïhis is doue prima facie by showing, if the 
plaintiff be a passenger, that the accident occurred. If that accident was 
In fact the resuit of causes beyond the defendant's responsibility, or of the act 
of God, it is still none the less true that the plaintiff has made ont his prima 
facie case. When he proves the occurrence of the accident, the défendant 
must answer that case from ail the eircumstances of exculpation, whether 
disclosed by the one party or the other. They are its niatter of défense. 
And it is for the jury to say, in the light of ail the testimony, and under 
the instructions of the court, whether the relation of cause and effect did 
exlst, as claimed by the défense, between the accident and the alleged ex- 
onerating eircumstances." 

We think the évidence introduced on the part of the plaintiff made 
a prima facie case of négligence, and that the court committed error 
in directing a verdict for the défendant. 

The judgment below is reversed, and a new trial ordered. 



CHICAGO, B. & Q. RY. CO. v. WILLIAMS. 
(Circuit Court of Appeals, Eighth Circuit. October 21, 1012.) 

No. 2,303. 

1. Caerieks (§ 242*) — Tbanspobtatiok of Live Stock — Cabetakeb — Pas- 

senger FOB HiRE. 

Where a cattle transportation contract provided that a caretaker rep- 
resenting the shipper should accompany them and should care for the 
cattle en route, with the right to ride on the stock train in whlch they 
were transported in considération of a reduced freight rate charged for 
the transportation of the cattle, the caretaker, while riding on the train, 
was a passenger for hiîe, to whom the carrier owed the highest degree 
of care consistent with the practical opération of the train. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. | 980; Dec. Dig. 
§ 242.*] 

2. Carriers (§ 307*) — Transportation of Cattle— Caretaker — Releasb of 

liability. 

A provision, in a pass given by a carrier to a caretaker accompany- 
ing stock, releasing the carrier from ail llability for personal injuries 
occasloned by the négligence of the carrier or otherwise, is void as 
against public policy. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. |§ 1252-1259, 1491 ; 
Dec. Dig. § 307.*] 

*Fnr other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the West- 
ern District of Missouri; Charles F. Amidon, Judge. 

Action by Edgar C. Williams against the Chicago, Burlington & 
Quincy Railway Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

September 26, lOO.'i, Etlgar C. Williams and the Chicago, Burlington & 
Quincy Railwuy Company made and entered iuto a coutract, the materlal 
parts of wliich are as follows: 

"Burlington Route. Live Stock Contract. 

"Is.sued by Chicago, Burlington & Quincy Railway Company, 
"Lessine of tlie Lines Enumerated Above. 

"Agents will permit only the nauies of tl>e owners or bona flde employés, 
who accompany the stock, to be entered on the back of the contract, without 
regard to passes allowed by number of cars. 

"The coutract, wben indorsed by the person or persons in charge, and 
signed in iuk by agent, will entitle such person or persons to ride ou sanie 
train with stock to care for same, but will not entitle holder of contract to 
ride on any other train, nor will contract be accepted for passage on iuiy 
jiassenger train. 

"t'Onductor of freight train must punch contract. or in absence of punch 
will iudorse hig name on I)ack of contract when presented for passage. 

"I.lve stock contraets are not good for return jiassage. Parties entitled to 
return passage will be provided with return ticket on applioatiou to proper 
oftice. Couductors will be held strictly responsible for permitting persons to 
ride on stock contraets, except when in charge of live stock. 

No. of AVaybill. Kumber and Initial of Car. Ko. of Animais in Eacb Car. 

42 5004.3Q 17 

43 1G16SQ 17 
"Read the Contract. 

"Robertson, Mo., Station. 

"This contract, made and entered into this 26th day of Sept., lOOil, by and 
between Ed Williams, of Robertson, of the tirst part, and the Chicago, Bur- 
lington & Quincy Railway Company, of the second part. 

"Witnesseth, that for and in considération of 2o% per cwt., subject to 
minimum weighffe as shown in published tariffs, tlie said railway company 
agrées to transport 2 cars loaded with cattle (number of cars, number of 
waybill, and number of animais as noted above), from Robertson to U. S. 
yds. consigned to Drumm Com. Co. ; and the said flrst party, in considération 
thereof, agrées to deliver the said animais, to the said railway company, for 
transportation between the points aforesaid upon the followlng terms, viz.: 

"That, whereas, the said first party, before delivering the said animais to 
said railway company, demanded to be advised of the rate to be charged for 
the carriage of said animais, as aforesaid, and thereupon was offlered by the 
said railway company alternative rates proportionate to the value of the said 
animais, such value to be iixed and declared by the first party or Ms agent; 
and 

"Whereas, such alteruntive rates are made In pursuance of the provisions 
relating thereto of the classification of frelghts adopted as régulations by 
the said railwa.v comjiany, and fully set forth as follows, to wlt: 

''Li-re Stock.— Ratiugs given above are based upon declared valuations by 
shippers, not exceeding the following; 

Each horseor pouy (geldiug, mare or stallion), mule or jack. . $100.00 

Eacli ox, buU or steer 50.00 

Each cow 30.00 

Each calf 10.00 

Bach hog 10.00 

Each shee)) or goat 3.00 
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"When the declared value exeeeds the above, an addition of 25 per cent. 
wlU be made to the rate for eadi 100 per cent, or fraction thereof, of addi- 
tional 'declared valuation per head.' whicli s;iid alternative rates are fully 
shown in and upon tlie regular tariffs and classifleations prijited, publisbed 
and posted by tlie said conipany as reyuired by law ; and 

"Whereas, tlie tirst party, in order to avail liiniself of said alternative 
rates, and to secure the benefit thereof, bas declared, and does hereby dé- 
clare said anlnuils to be of the vaine as follows, to wit: Each steer, value, 
S50.00. ïo wbicli value the rate aforesaid is proportloned by the classifica- 
tions and tariffs aforesaid: 

"No^y, in considération of tlie ])rpiuises and of the foregoins, it is expressly 
agreed that for ail puriioses comu'ctpd with. resulting from, or in any nianner 
growing ont of this contra et, and the transportation of the said animais pur- 
suant thereto. the value of the said animais, and of each thereof, shall in no 
case exceed the said valuation. 

•'It is further agreed, in considération of the alternative rate so made by 
the said raihvay conipany aud accepted bj- the first party, that in case of 
loss or of damage to said animais, wliether resulting from accident or négli- 
gence of said raihvay Company, or its servants, the said railway conipany 
shall not be liable in excess of the aotual loss or damage ; and in no case 
shall the said railway coinpany be linble in any luanner in excess of the 
agreed valuation upon each animal lost or daniaeed. Nor shall said railway 
conipany be liable for loss or damage after delivery to any Connecting Une, 
nor for any loss or damage not incurred upon its own Une; but nevertheless. 
in the event that the said animais are to be transported beyond the line of 
the railway of the second party upon and by any Connecting line forming a 
part of the System known as the 'Burlington System,' then It is expressly 
understood and agreed that this contract shall be for and shall inure to the 
benefit of the corporation operating such Connecting line, and such Connecting 
Une shall be liable to perform ail the obligations of this contract. 

"It is further agreed that the said railway conipany shall in no case be 
liable for any loss or damage to said animais, uuless a claim shall be made 
in writing by the owner or owners thereof, or his or thelr agents, and deliv- 
ered to a gênerai freight agent of the said railway company, or to the agent 
of said railway company at the station from which the animais are shipped, 
or to the agent at the point of destination, within ten (10) days from the tlme 
the said animais are removed from the cars. And in case of loss or damage 
upon any Connecting line, such Connecting line shall not be In any manner 
liable unless claim shall be made in like manner in writing to such gênerai 
officer or agejit of such Connecting line. 

"And in considération of free transportation for one person, designated 
by the flrst party, hereby glven by said railway company, such persons to 
accompany the stock, it is agreed that the said cars, and the said animais 
contained therein, are and shall be in the sole charge of such persons, for 
the purpose of attention to and care of the said animais, and that the said 
railway company shall not be resi)onsible for such attention and care, and. 
further, that the second party shall not be liable to the flrst party, or any 
of his servants, agents or copartners, or other person, carried pursuant to 
this contract, for any injury or damage, from whatever cause, suffered or 
incurred while being so carried. And the flrst party agrées that, hefore 
setting out upon the .iourney, he will fully inform each of the persons to be 
carried pursuant hereto of the provisions of tliis contract in this regard. 

"It is agreed that the said animais are to be loaded, unloaded, watered 
and fed by the owner or his agents in charge ; that the second party shall 
not be liable for loss from theft, heat or cold. jumping from car, or other 
eseape, injury in loading or unloading, injury which animais may cause to 
themselves or each other, or which resuit from the nature or propensitles of 
such animais ; and that the railway company does not agrée to deliver the 
stock at destination at any speclHed time, nor for any particular màrket. 

200 F.— 14 
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"Witness the name of thè raiUvay company by its agent, and the hana of 
the first party, the day and year first above writteu. 

"Cliicago, Burlington & Qulucy Ralhvay Company, 

"By O. M. Holt, Agent. 
"Ed. Williams, Shipper. 
"This original must be slgned by sbipper and agent. 

"Chicago, Burlington & Quincy Railway Company. 
"Live Stock Contract. 
"Nos. of Cars, 2. 

"Parties actually in charge of and accompanying within named stock must 
Write their own nanies In ink hère. Ed Williams. 

"Parties in charge hâve wrltten their own names above. 

"C. M. Holt, Agent, Robertson Station." 

Williams started with the cattle as caretaker. owner, and shipper, and 
while on hls journey at a point near the town of Clarence, in the state ot 
Missouri, while he was sitting in the eaboose attached to the stock train, said 
train was stopped with such suddenness that AVilliams was thrown froni hls 
seat against the corner of a woodeu box Incloslng the water tank, and thenee 
across the end of the eaboose, renderlug hiui insensible for a considérable 
space of time, and inflicting on hlm serious Personal injury. He brought this 
action to recover damages for his Injuries, alleging that they vvere caused 
by the négligence of the railway company. The jury retumed a verdict in 
his favor, upon which judgment was entered. The railway company has re- 
moved the case hère, assigiilng various rulings of the trial court as error. 

H. C. Timmonds, of Kansas City, Mo. (O. M. Spencer, of St. 
Joseph, Mo., William Warner, O. H. Dean, and W. D. McLeod, ail 
of Kansas City, Mo., and Haie Holden, of Chicago, 111., on the brief), 
for plaintifï in error. 

James M. Sandusky and D. C. Allen, both of Liberty, Mo. (Sydney 
G. Sandusky, of Liberty, Mo., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and W. H. MUNGER, Dis- 
trict Judge. 

CARLAND, Circuit Judge (after stating the facts as above). [1] 
We hâve carefully examined the record, and are satisfied that ail 
questions of fact were fairly left to the jury, that there was évidence 
to go to the jury upon the question of négligence, and that the whole 
case depended upon whether or not the trial judge declared the law 
of the case to the jury correctly. The trial judge charged the jury 
as follows: 

"I charge you, as a matter of law, that the plaintiff on that train upon 
which he was Injured was a passenger for hlre, and the défendant owed Mm 
as such the highest degree of care consistent with the practlcal opération 
of that train." 

[2] With référence to the clause of the contract which purported 
to release the railway company from ail liability for injuries suffered 
by Williams, either by reason of the négligence of the railway com- 
pany, its servants or otherwise, the trial court charged the jury as 
follows : 

"I charge you, gentlemen, as a matter of law, that that provision of the 
contract is void. It is void out of grave and important considérations of 
public policy, which it is not necessary for me to explain to you in détail. 
It being void as a matter of law, it would be highly Improper for you to give 
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It, in passing upon the Issues of fact, any conséquence or considération 
whatever." 

Both of thèse charges were excepted to, and are now assigned as 
error. 

We are of the opinion that the facts in this case bring it within 
the rule announced by the Suprême Court in the case of Railroad 
Company v. Lockwood, 17 Wall. 357, 21 L. Ed. 627. We hâve this 
day, in the case of L,anson B. C. Kirkendall v. Union Pacific Railroad 

Company, 200 Fed. 197, 118 C. C. A. , followed the Lockwood 

Case, and stated at length our reasons for so doing. It would be 
unnecessary répétition to again state them hère. 

Upon the authority of the Lockwood Case and the Kirkendall 
Case, the judgment of the court below must be affirmed, 

And it is so ordered. 



WILLIAMS V. BUNKER HILL & SULLIVAN MINING & 
CONCENTRAÏING CO. 

(Circuit Court of Appeals, Ninth Circuit October 7, 1912.) 

No. 2,110. 

1. Masteb and Servant (§ 226*) — Injuries to Servant — Risks AsstrirED. 

A servant, by entering on and remaining in an employment, assumed 
the ordinary risl^s and dangers of the same, aiui the extraordlnary risks 
and dangers which he knew or appreciated, but did not assume the risk 
of the employer's négligence, unless such négligence, or the efi'ect thereof, 
was known to and appreciated by him, or was obvions, in the sensé that 
It was plain to be observed and understood by him by the reasonable use 
of his sensés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 659- 
667 ; Dec. Dig. § 226.*] 

2. Master and Servant (§ 288*) — Injuries to Servant — Assumed Risk — 

Question fob Jury. 

Where, In an action for injuries to a miner by a wire-wound hose 
coming in contact with a charged electric trolley wire, malntained un- 
protected In the mine, he testified that he knew he would be "stung" if 
he canio in contact with the wire, but did not Itnow that there was 
enough power to harm him, he did not assume the risk as a matter of 
law. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1068-10S8; Dec. Dig. 5 288.* 

Assumption of risk Incident to employment, see note to Chesapeake & 
0. R. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the East- 
ern Division of the Eastern District of Washington. 

Action by Thomas Williams against the Bunker Hill & Sullivan 
Mining & Concentrating Company. From a judgment for défend- 
ant non obstante veredicto (190 Fed. 79), the plaintiff brings er- 
ror. Reversed and remanded, with directions to render judgment 
on the verdict. 

•For other caaei «es lame toplc & i numbeb In Dec. & Am. Digs. 1907 to date, & Hep'r Indeie» 
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Belden & Losey, of Spokane, Wash., and Maury, Templeman 
& Davies and B. K. Wheeler, ail of Butte, Mont., for plaintiiï in 
error. 

Myron A. Folsom, of Spokane, Wash., for défendant in error, 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Thomas Williams brought this action to 
recover damages for personal injuries which he alleged were suf- 
fered by him on account of the négligence of the Bunker Hill & 
Sullivan Mining & Concentrating Company. The mining company 
based its défense upon the ground of contributory négligence by 
Williams, and upon assumption of risk of the employment in 
which he was engaged at the time he was hurt. Williams recov- 
ered a verdict. Thereafter the mining company moved the court 
to enter judgment notwithstanding the verdict, upon the ground 
that the évidence showed assumption of risk. The court sustained 
this motion, and ordered judgment for the mining company. Wil- 
liams sued out a writ of error, and the case is now before this 
court for review. 

A fair statement of the facts is as follows: Williams was an 
intelligent man, 36 years of âge, and a miner of several years' ex- 
périence. He had never worked in electricity. On the day that 
he was injured, he was working for the défendant in error on the 
sixth floor of the 1,100-foot level of the Bunker Hill & Sullivan 
mine. The shift boss told him to go back into another stope "and 
fetch two hoses." The level was from 5VÔ feet to 5 feet 9 inches 
above the fîoor. Through the level, which was about 300 feet long, 
there was an electric viàre for trolley purposes, strung 2 or 3 inches 
below the caps, and fastened to the caps by hangers. There was 
no covering or insulation on the wire. It carried 500 volts, enough 
to maim or kill. The purpose of getting the hose was to connect 
it with a valve on the bottom of the level, and run it itp in the 
end of the stope, to operate a drill. Williams was working at a 
place where the ground was wet and slippery. The hose was of 
rubber, bound with wire. He was placing the hose over the cap, 
to bring it down on the opposite side and connect it with the valve 
on the bottom of the level. He had one foot against a post, and 
while working the hose over the cap bis foot slipped. The hose 
struck the trolley wire close to the cap. Williams was thrown 
down by the contact and very seriously burned and injured by the 
current passing through him. 

Williams knew that the trolley wire carried the electricity to op- 
erate the cars which ran through the tunnel. He knew that if he 
■came in contact with the wire he was liable to be "stung." He knew 
that if a drill or anything of that sort came in contact with the 
trolley wire he would be "stung," and he knew that the men were 
careful not to corne in contact with the wires when they were rid- 
ing in on the cars. Williams furthermore knew that the wire was 
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a thing to avoid, if he could do so. We quote part of Williams' 
redirect testimony: 

"Q. Williams, what knowledge did you hâve of the danger of toucliing that 
nire witli the hose? A. Well, I dldu't — I didn't intend to touch it at ail with 
the hose. Q. Did you know whether it was dangerous to toucU it with the 
hose? A. I knew it would shock you, but I didu't know it would knock you 
ont. I didn't know there was eiiough power in it to huit or to harui you. 
Q. And did any one ever tell you that there was power in it to do you any 
injury'.' A. No, sir. Q. Then, when you avoided it, you disliked the shockV 
A. Well, I accidentai! y stepped onto it myself, and that is ail." 

On recross-examination, Williams said : 

"Q. You would not go up and caress one of those wlres, or niake a play- 
thiug out of it, would you, inteutiouallyV A. Xo; I would not intentioually 
do it at ail. Q. You would regard it as sufficieutly dangerous so you would 
not touch it, if you could avoid it, would you? A. Sure I wouldu't." 

In mining, in the use of underground trolleys, a wire and cur- 
rent can be protected by the nailing of a plank close to the wire, 
which to a great extent isolâtes the wire and protects against a 
chance blow. Such protections were used in the Bunker Hill mine 
wherever in the opinion of those in authority they were necessary 
and reasonable. Box coverings were also used in the mine, and a 
trough protection could hâve been built to cover the wire involved 
in this case at the point where Williams was hurt. 

The court, after having charged the jury that the mining Com- 
pany owed to Williams ordinary care and diligence, to the end that 
the place where it required Williams to work should be reasona- 
bly safe and reasonably free from danger, and that the appliances 
which it furnished were reasonably safe and free from danger, and 
having explained to the jury what ordinary care was and how it 
should be measured, told them that the conséquences of failure 
to use ordinary care would be négligence, provided Williams him- 
self was not guilty of contributory négligence, "if the danger was 
not one of the risks assumed." Thereafter, in référence to the use 
of an electric current likely to produce great bodily harm and death 
to any person who might corne in contact with it, the jury were 
told that it was obligatory upon the company to warn its servants 
of the situation, so that they might not accidentally or purposely 
corne in contact with the danger, and that such warning must be 
plainly noticeable to give the servant "a compréhension of the dan- 
ger" which he might encounter. "Of course," said the court, "no 
such warning was necessary if the plaintiff fuUy appreciated the 
dangers without any warning. * * * A servant may hâve 
knowledge of the dangers of the situation, and, in law, under cer- 
tain circumstances, thât would release the liability of the master, 
provided the servant does hâve a full compréhension of the danger 
incident to the situation." 

Risk of injury from obvions dangers necessarily incident to the 

occupation engaged in was dwelt. upon, the court in part saying: 

"I further charge you that this plaintiff assumed every risk there which 
was apparent and open to him, whether that risk was an incident of the 
employnient. or whether it was a resuit of the master's négligence, or whethei' 
it resulted from other causes. The plaintiff knew that that electric wire was 
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there. He knew It was cbarged with electrlcity. He knew that It was un- 
guarded, and. if he knew the danger whlch would liefall Mm in case he came 
In contact with it, he assumed the risk, and cannot recover. Whether he had 
knowledge of that danger which would befall him in case he came in cou- 
tact with that electrie wire chargea with electrlcity, gentlemen of the jury, 
Is for you to détermine from the évidence. * * * The testlmony shows 
that thls plalntlff was employed in this mine for upwards of four months 
before the accident ; that he rode in and ont of tlie mine daily on the cars 
propelled by this electrlcity ; that lie was wlthin a few feet of the wire, and 
saw the person in charge of the cars stop and stnrt tbem. He knew that the 
wire was there, and he knew that it was unprotected, and he knew it con- 
ducted electrie power sufllclent to propel the car in whlch he was rldlug. 
He knew he would be 'stung' If he came in contact with it. What he 
meant by that, gentlemen of the jury, Is for you to say ; and it is for you 
to say, under ail the facts and clrcumstances in this case, and al) the testl- 
mony, whether or not he knew and appreclated the dangers which surrounded 
him. If he dld, he cannot recover. Ile must bear his injury in silence. The 
défendant in this case was not an insurer of its safety, and its property is 
not yonrs or mine to bestow in charity." 

Now, considering the verdict of the jury with relation to the 
facts and the charge, we niay proceed upon the assumption that 
there was some négligence on the part of tlie mining company in 
failing to exercise ordinary care in boxing the wire, and that there 
was no contributory négligence on the part of Williams by the ac- 
cident of his slipping. That the mining company should hâve pro- 
tected the trolley wire by a trough or other practical device, and 
so made the place safe for miners who might be doing such work 
as Williams was ordered to perform when he was hurt, was a rea- 
sonable inference from the évidence. The circumstance that Wil- 
liams slipped does not compel the conclusion that he was négligent. 
On the contrary, it rather emphasizes the justness of the view that 
the wire should hâve been protected, for it was undisputed that 
the floor of the tunnel at the point where AA^illiams stood to con- 
nect the hose with the valve was "talcy" and wet, a condition in 
which naturally it was hard for a miner, even in the exercise of 
extraordinary care, to stand very firmly and draw a hose over a 
cap and down toward the ground. 

[1] From this statement it will be seen that the case résolves 
itself into the question of what are the correct légal principles 
which govern the risk assumed by the injured man. Williams, by 
entering upon and remaining in the employment of the mining 
company, assumed the ordinary risks and dangers of the employ- 
ment he was in, and of the extraordinary risks and dangers of 
such employment which he knew and appreciated. But the risk 
of the mining company's négligence and of its effect were not of 
the ordinary risks of Williams' employment, unless such négli- 
gence or the effect thereof was known and appreciated by him, or 
was obvions; that is, plain to be observed and understood by him 
by reasonably using his sensés. Of course, an employé who knows 
and appréciâtes the hazards of his service, and those risks which 
are apparent to ordinary observation, assumes the risks incident 
to his situation. Neither do we lose thought of the established 
rule that when a defect is obvions, or so patent as to be readily 
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observed by a servant by the reasonable use of his sensés, having 
in view his âge, intelligence, and expérience, and the danger and 
risk from it are apparent, the servant will not be heard to say that 
he did not realize or appreciate them. The Court of Appeals for 
the Eighth Circuit, in the case of Chicago, B. & Q. R. Co. v. Shal- 
strom, 195 Fed. 725, has recently said : 

"Assumptlon of risk rests upon the maxim, 'Volent! non fit Injuria,' and 
upon the contract of employment It rests upon the prlnciple that no légal 
injury can be Inflicted upon one who wlllingly assumes the linown or ob- 
vions risk of it, and hence It Includes the risk of known or obvious defects 
and dangers which the master or the foreman directs the servant to Incur 
during the employment; for the latter Is as free to décline to obey such an 
order as he Is to décline to take or to continue in the employment, and 
v^here he knows and appréciâtes the defect and danger as well as the master 
or the foreman, he becomes sub.iect to the niaxlni, 'Ijpon the willing no légal 
injury can be inflicted.' The order or direction of the master, or of the fore- 
man, to the servant to work at a specified place, or with certain appliances, 
does not release the servant from his assumptlon of the apparent risks and 
dangers of defects In the place, structure, or appliances that are known to 
him, or are 'so patent as to be readily observed by the reasonable use of his 
sensés, having in Yiew his âge, intelligence, and expérience.' Railroad Oo. v. 
Jones, 95 U. S. 439 [24 L. Ed. 506.] • • • " 

[2] Within reasonable limits the law assumes that every man has 
knowledge of the destructive forces in the world and of the péril of 
contact with them. For instance, every adult of ordinary intelhgence 
may be said to know that coming in contact with an uninsulated 
charged electric wire is to some extent dangerous. But knowledge of 
some danger by contact with such an electric wire does not neces- 
sarily lead to the conclusion that results of such contact are appre- 
ciated. Can it be said, for instance, as a matter of law, that a miner, 
unskilled in the uses of electricity, comprehends or appréciâtes, or 
ought to comprehend or appreciate, that if, while obeying his superior, 
doing his ordinary work, he should touch an uncovered wire with a 
metal-bound hose, he would receive, probably, severe or fatal injuries 
from the electric current passing through his body? It seems to us 
that the question involves facts and circumstances of such a practical 
nature as to call for the judgment of a jury, after they hâve been 
advised of the governing légal rules of négligence and assumption of 
risk. The distinctions sometimes drawn between knowledge of danger 
and appréciation of risk are not confusing, when we consider that 
knowledge really means such an understanding of the péril as carries 
with it an appréciation of the danger. We might say hère that there 
was knowledge of danger, yet no actual appréciation of the risk to 
which Williams was exposed; that is, he knew of danger by the ex- 
posed wire, but he did not know of the risk of his act in touching it 
with a hose in his hand — in other words, he did not appreciate the 
péril that surrounded him. Nor, as a matter of law, should recovery 
be denied upon the ground that he ought to hâve known and appre- 
ciated the danger and risk conséquent upon touching the exposed wire. 
We cannot say that the wire itself conveyed announcement of the ex- 
tent of the dangerous force it carried. The grave danger was hidden 
and silent, though, as already said, Williams was aware of some dan- 
ger. So it.was for the jury to say whether, in the exercise of proper 
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care on his part, Williams ought reasonably, as an ordinarily prudent 
man, to hâve comprehended the probability of serions injury if he 
should tonch the wire with the métal around the hose he was directed 
to use. 

In National Steel Co. v. Nore, 155 Fed. 62, 83 C. C. A. 578, Judge 
Lurton, speaking for the Court of z\ppeals for the Sixth Circuit, said : 

"To defeat an action by the défense of assiimptlon of risk, the employer 
must show, not only that the servant knew of the négligence of which he 
complains, but tliat he knew and understood, or ought to hâve known and 
appreciated, the increased danger to whlch he voluutarily exposed himself. 
Tliere is a distinction between knowledge ot! defects or knowledge of alleged 
négligent aets, and knowledge of the risks resulting from such defects or 
acts. In Cooley on Torts (od Kd.) 1048, the rule is stated lu thèse words: 
'It is essential to the assuiuption of risk, uot only that the servant sliall 
know the defect ont of which the danger arises, but that he should appre- 
ciate the danger, or that the danger should he nianifest to a man of ordinary 
intelligence and expérience in the Une of work in which the servant is en- 
gagea.' " 

In Chicago & E. R. Co. v. Ponn, 191 Fed. 682, 112 C. C. A. 228, 
the same court, speaking through Judge Hollister, sustained the rule 
that the servant assumes the risks of his employment which are known 
and appreciated by him, and regarded the word "appreciated" as 
meaning no more than actual knowledge. The court cited Mundle 
V. Hill Mfg. Co., 86 Me. 400, 30 Atl. 16, wherein the Suprême 
Court of Maine said that one does not voluntarily assume a risk, 
within the meaning of the rule that debars a recovery, when he merely 
knows there is some danger, without appreciating the danger. If he 
comprehends the nature and degree of the danger, and voluntarily 
takes his chances, he must abide the conséquences. Rase v. Minne- 
apolis, etc., Ry. Co., 107 Minn. 260, 120 N. W. 360, 21 L. R. A. (N. 
S.) 138: Nadau v. White River Lumber Co., 76 Wis. 120, 43 N. W. 
1138, 20 Am. St. Rep. 29; Rummell v. Dilworth, 111 Pa. 343, 2 Atl. 
355, 363; McGowan v. La Plata M. & S. Co. (C. C.) 9 Fed. 861. 
Dunn v. Cavanaugh, 185 Fed. 451, 107 C. C. A. 521 ; So. Pac. Co. v. 
Yeargin, 109 Fed. 436. 48 C. C. A. 497; Chicago & E. R. Co. v. 
Ponn, 191 Fed. 682, 112 C. C. A. 228, supra. 

The facts of this case distinguish it from those where the servant is 
familiar with the dangers of machinery or other forces with and about 
which he is directed to work. In Butler v. F^razee, 211 U. S. 459, 29 
Sup. Ct. 136. 53 E. Ed. 281, the injured girl had had long expérience 
in the opération of marigles in laundries. She knew that, if her hand 
came in contact with the cylinder, serions injury must come to her. 
The court held that she understood and appreciated the permanent 
conditions of the machinery being used bj- her, and the danger which 
arose from such conditions, and that she voluntarily tmdertook to 
work under such conditions, and exposed herself to the dangers. It 
was held that under such conditions her testimony to the eiïect that 
she did not know and appreciate the danger which she was encounter- 
ing raised no issue for the jury. The court, however, in its discussion, 
said: 

"Where the éléments and combination out of which the danger arises are 
visible, it cauuot always be said that the danger itself is so apparent that 
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the employé mnst be held, as matter of law, to understand, appreclate, and 
assume the risk of it. Texas & Pacific Ry. Co. v. Swearingen, 196 U. S. 51, 
25 Sup. et. 164, 49 !.. Ed. 382; Fitzgerald v. Connecticut River Paper Co., 
155 Mass. 155, 29 N. E. 464, 31 Am. St Rep. 537. The visible conditions may 
hâve been of récent origln, and tbe danger arislng from them may bave been 
obscure. In such cases, and perhaps otbers tbat could be stated, the question 
of the assumption of the risk is plainly for the jury. But where the condi- 
tions are constant and of long standing, and the danger is one that is sug- 
gested by the common knowledge vs^hlch ail possess, and both the conditions 
and the dangers are obvious to the common understanding, and the employé 
is of fuU âge, intelligence, and adéquate expérience, and ail thèse éléments 
of the problem appear wlthout contradiction from the plaintifC's own évi- 
dence, the question becomes one of law for the décision of the court. Upon 
such a State of the évidence a verdict for the plaintiff eannot be sustained, 
and it is the duty of the judge presiding at the trial to instruct the jury 
accordingly." 

The évidence in this record put the case within the class where the 
question was properly one for the jury. The learned court was there- 
fore correct in submitting it for a verdict under the instructions given, 
which gave a clear understanding of the law. It follows that the sub- 
séquent action of the court in granting the motion for judgment not- 
withstanding the verdict was erroneous, and must be set aside. 

The judgment is reversed, and the District Court is directed to 
enter judgment on the verdict as of the date of the rendition of the 
verdict, together with costs. 



ACKLEY V. UNITED STATES, t 
(Circuit Court of Appeals, Elghth Circuit. Octobcr 14, 1912.) 

No. 3,740. 

1. INDICTMENT AND INFORMATION (§| 72, 110*) STATUTOEY CRIMES— TJSE OV 

CoNJUNCTiONS — "And" — "Or." 

An Indictnient for a statutory crime unknown to the common law must 
follow the statute creating the offense, except that if the statute de- 
nounccs several things as a crime, connected in the statute by the dis- 
junctive "or," the indlctment must connect them by the coujunctive 
"and," before évidence can be admitted as to more than one act. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. §§ 195-109, 289-294; Dec. Dig. |§ 72, 110.*] 

2, iNDICTilENT AND INEOBMATION (§ 125*) — SBVBKAL ACTS — DUPLICITT. 

Where a statute creating an offense enumerates several things by use 
of the disjunctive "or," an indictment charging two or more of the acts, 
joined with the eonjunctlve "and," is not bad for duplicity, and a con- 
viction may be had on proof of guilt of either act. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 334-400; Dec. Dig. § 125.*] 

8. Indictment and Information (§ 110*) — Common-Law Crime — Statute. 
Where a common-law crime is denounced by name only in a statute, 
an indictment therefor must contain averments covering the common-law 
ingrédients; but if the crime is statutory, the indictment Is suflicient if 
the averments are in the language of the statute, unless generic or gên- 
erai or common-law terms are used, when the indictment must be so 

♦For other cases se* same topic & i ndmbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Reliearing denied February 17, 1913, 
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spécifie that a défendant of ordinary understauding may compiehend 
what is chargea. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. 
Dig. §§ 289-294; Dec. Dig. § 110.*] 

4. PosT Office (§ 48*) — Misuse of Mails — Articles to Pbevent Conception. 

An indlctraent for wrongfuUy sending tiiroiigli tlie mails matter in- 
tended te inform where articles designed to prevent conception uiiglit be 
obtained charged that a post office inspecter wrote a decoy letter in the 
name of a female to défendant, a physiciau, asldng for a remedy to keep 
her from getting in a famiiy way, to which défendant replied by sending 
through the mail a pamphlet advertising défendant'» "Ladies' Syringe" 
and "Sanitary Powder," and in reply to anotlier decoy letter, iuclosing 
a money order and asking where, how, and from whom such articles 
could be obtained, by letter sent through the mails stated that he was 
sending to the alleged custonier's address by express one of such syriuges 
and a package of the powders, and giving her directions as to Iiow they 
should be used, and that further purchases of the powders could be sent 
by mail. Held to sufflciently allège that défendant furnished information 
by the use of the mails as to where the article designed to prevent con- 
ception could be obtained, viz., at defendant's office, and how, viz., that 
the same could be sent by express or mail. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 66-80; Dec. 
Dig. § 48.*] 

5. Post Office (§ 31*) — Misuse of Mails — Prévention of Conception — In- 

FOBMATION- — StaTL'TES. 

Pénal Code (Act March 4, 1909, c. 321) § 211, ,35 Stat. 1129 (U. S. Comp. 
St. Supp. ]9]1, p. 1051), prohibits the mailing of any letter or circular 
giving information as to where and how any article or thing intended 
or designed to prevent conception may be obtained, and déclares that 
every article or thing adapted or deseribed in nninner calculated to lead 
another to use it for preventiiig conception is unlawful. HeUl, that the 
sending of information with référence to an article, whlch is calculated 
to lead another to use it for such purpose, is unlawful, though the article 
itself may be of legitimate use, and in fact may not prevent conception. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 50, 52; Dec. 
Dig. § 31.*] 

6. GniMii^AL Law (§§ 72,508*) — "AccEssoitY" — Persuasion to Commit Ckime. 

One who persuades another to commit a crime is an "accessorj'," and 
where he testlfles as a witness his testimony is to be weighed accordingly. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 89, 90, 
1099-1123; Dec. Dig. §§ 72, 508.» 

i'or other delinitions, see Words and Phrases, vol. 1, pp. 59-62 ; vol. 
8, p. 7500.] 

7. Post Office (§ 31*) — .Misuse of Mails — Decoy Letters. 

Where post office inspectors, from a pamphlet sent ont by défendant, a 
physician, describing him as "woman's doctor," "woman's friend," and 
advertising "woman's syringes," "woman's antiseptie germ kllling pow- 
ders" and reclting that consultations could only be had at dafendant's 
otlices, and that syringes were sent by freight only, were led to believe 
that défendant was engaged in giving information as to where and from 
whom articles designed to prevent conception could be seoured, in viola- 
tion of Pénal Code (Act March 4, 1909, c. 321) § 211, 35 Stat. 1129 (U. S. 
Conip. St. Sui)p. 1911, p. 1651), défendant could not object that lie was 
Indiiced to commit the crime of sending such information through the 
mail by decoy letters written to him by a post office inspector. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 50, 52 ; Dec. 
Dig. § 31.*] 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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8. PosT Offici! (§ 31*) — MisusE or Mails — Indictment. 

Where défendant was chargea with wrongfully uslng the mails to send 
Information as to the purchase of articles deslgned to prevent concep- 
tion, it was not material wUether the Inducement to defendant's mailing 
such alleged unlawful information was sent to hlm by mail or otherwise. 
[Ed. Note.— For other cases, see Post Office, Cent Dlg. §§ 50, 52; Dec 
Dlg. § 31.*] 
0. PosT Office (§ 31*) — Misuse of Mails — Eléments of Offense. 

In a prosecutlon for sending Illégal Information through the mails, In 
Tlolation of Pénal Code (Act March 4, 1909, c. 321) § 211, 35 Stat 1129 
(U. S. Comp. St Supp. 1911, p. 1651), the offense Is complète on proof 
of the deposlt of the nonmailable matter In the mails, without évidence 
that It was ever dellvered to the addressee or any other person. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 50, 52 ; Dec 
Dlg. I 31.* 

Nonmailable matter, see notes to Timmons v. United States, 30 C. C. A. 
79 ; McCarthy v. United States, 110 C. C. A. 548.] 

In Error to the District Court of the United States for the West- 
ern District of Missouri; John C. PoUoclt, Judge. 

Poster E. Ackley was convicted of sending through the mail a let- 
ter informing the addressee where she could purchase articles de- 
signed, adapted, and intended to prevent conception, and he brings er- 
ror. Affirmed. 

W. W. Calvin, of Kansas City, Mo., for plaintiff in error. 

Leslie J. Lyons, U. S. Atty., of Kansas City, Mo. (Hugh C. Smith 
and Thad. B. Landon, Asst. U. S. Attys., both of Kansas City, Mo., 
on the brief), for the United States. 

Before SANBORN and HOOK, Circuit Judges, and McPHER- 
SON, District Judge. 

SMITH McPHERSON, District Judge. The plaintiff in error. Pos- 
ter E. Ackley, was indicted for furnishing information where and from 
whom articles could be obtained which would prevent conception. 
The indictment was in four counts; trial resulting in acquittais under 
ail but the second count. The second count charges that the défend- 
ant for many years had been a practicing physician at Kansas City, 
Mo., advertising his profession in the papers of that city, which cir- 
culated in various parts of the country. George A. Léonard, a post 
office inspecter, caused to be sent to the défendant at his business ad- 
dress in Kansas City, by means of the United States mail, posted in 
Arkansas City, Kan., a letter of date December S, 1910, purporting 
to hâve been written by Mary Eichenoner. After stating that the 
writer had seen his advertisements the letter recites: 

"I am wrlting you to know whether you hâve a remedy that will keep 
me from getting in a famlly way. If you hâve such a remedy or can tell 
me where to get it I will be very grateful to you. Please seud your reply 
In a plain envelope. 

"Yours truly, Mary Eichenoner." 

Two days thereafter, at Kansas City, Mo., the défendant, in re- 
sponse to the letter referr-^d to, deposited in the United States post 

♦l'or other casea see same toplc & i kdmbek In Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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office at Kansas City, Mo., for mailing and delivery tluough the post 

office establishment of the United States, an envelope, addressed to 

the said Mary Eichenoner at Arkansas City, Kan., which envelope 

contained a printed book or pamphlet and advertisements describing 

the "Ackley Ladies' Syringe" and "Dr. Ackley's Sanitary Powder." 

This pamphlet has a picture of a woman standing by a door, as if 

about to open the sanie, above which is printed in large letters, "The 

Door to Health," and below it the words: 

"Open It! Dr. F. E. Ackley, the Woman's Doctor, 318 Junctiou Building, 
Kansas City, Mo." 

On the back of the pamphlet is a picture of an image, entitled "Bil- 
liken — the god of things as they ought to be." Below this image are 
the words: 

"A new lease of llfe is granted to womankind wlio use the Ackley Ladies' 
Syringe and Dr. Ackley's Sanitary Powder." 

This count also charges that February 20, 1911, the said Léonard, 
post office inspector, did address another letter at Arkansas City, Kan., 
requesting further information as to where, how, and from whom, 
and by what means articles and things designed, adapted, and intended 
for the preventing of conception might be obtained. This letter is as 
follows : 

"Arkansas City, Kansas, Feb. 20, 1011. 

"Dr. Ackley, Kansas City, Mo. — Dear Doctor : In December I wrote to 
you to get a reuiedy that would keep me from getting in a family way, and 
your reply was to send me a llttle book describing a syringe and sonie 
powders. Now which of thèse you thlnk is best for that use I don't know, 
I ani sure, but ani sending you a njoney order for $3.50 to pay for tbe 
syringe, but If you liave any otlier reinedy that is better than the syringe, 
send me .?3.50 worth of tliat. 

"Yours truly, Mary Eichenoner, 

"lî. F. D. No. 6." 

The indictment further allèges that February 27, 1911, at Kansas 
City, Mo., défendant deposited in the United States post office another 
letter addressed to the said Mary Eichenoner, Arkansas City, Kân., 
which letter is as follows : 

"Dr. F. E. Ackley, Diseases of Women, 318 Junction Building, 
Kansas City, Mo. 

Feb. 27, 1911. 
"Mary Eichenoner, Arkansas City, Kansas — Dear îladame : In reply to 
your favor of tbe 20th, encloslng remlttance of ,f3.50, wUl say that I aui 
sending to your address, by to-day's Pacific Express Company, one of my 
patented ladies' syringes, as per your request. In the package sent I en- 
elosed two sample packages of my Sanitary Powder, which I wlll kindly 
ask you to try and I am confident that you wlll be more than pleased witii 
the results. You wlll find directions on the small packages as to how to 
use this ijowder. Only Instead of foUowiug the dii'ections as given on the 
package, I want you to use a teaspoonful of the powder to 8 oz. or one- 
half plnt of water (which is the amount the bnlb of niy syringe wlll hold), 
instead of one quart of water as directed on the package. The directions 
on the packages are intended for use when my powder is used wlth some 
other kind of syringe besldes my own. Study directions for use of my 
syringe thoroughly and by so doing you will find it very simple and easy 
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to understand. Should you désire the powder I can send it to you by mail 
at any time. The large fiiU slze boxes cost $1.00 each. 

"Very truly yours, [Signed] Dr. F. E. Ackley." 

In addition there was an allégation that défendant did by such cir- 
cular and letter carried through the mails furnish information where 
a prévention against conception could be procured. But much of the 
indictment we omit as not being material. The défendant filed against 
the indictment a demurrer, and likewise a motion in arrest of judg- 
ment after verdict, snbstantially on the ground that the indictment 
fails to State the crime. 

[1, 2] This particular offense was not known at common law. Be- 
ing a statutory crime, the indictment must foUpw the statute creat- 
ing the offense. The exception is that, if the statute denounces sev- 
eral things as a crime, the différent things thus enumerated in the stat- 
ute being connected by the disjunctive "or," the pleader must con- 
nect them by the conjunctive "and" before évidence can be admitted 
as to more than the one act. To recite that the défendant did the 
one thing or another makes the indictment bad for uncertainty. To 
charge the one thing and another does not render the indictment bad 
for duplicity, and a conviction follows if the testimony shows the 
défendant to be guilty of either the one or the other thing charged. 
State V. Dean, 44 lowa, 648 ; State v. Spurbeck, 44 lowa, 667 ; State 
V. Paul, 81 lowa, 596, 47 N. W. 773. 

[3] If the crime charged existed at common law, and is denounced 
by name only by statute, then the indictment must contain averments 
covering the common-law ingrédients. If the crime is statutory, the 
indictment is sufficient if the averments are in the language of the 
statute, unless generic or gênerai or common-law ternis are used, in 
which case the indictment must be more spécifie, so that a défend- 
ant of ordinary understanding may comprehend what is charged. 
Armour Packing Company v. United States (C. C. A. 8th Circuit), 
153 Fed. 1, 82 C. C. A. 135, 14 L. R. A. (N. S.) 400 (afïirmed in 209 
U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681) ; Pounds v. United States, 
171 U. S. 35, 18 Sup. Ct. 729, 43 L. Ed. 62; Dunbar v. United States, 
156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390; Evans v. United 
States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830; Cannon v. 
United States, 116 U. S. 55, 78, 6 Sup. Ct. 278, 29 L. Ed. 561. It 
can be truly said that this indictment is not a model for either brevity 
or terseness or exactness of statement. Instead of using the words 
of the statute, in some instances the pleader bas used alleged synonyms, 
reciting things not in the statute, omitting others, and using alleged 
substitutes. 

[4] It is contended that there is no allégation that the défendant 
sent the circular or pamphlet as furnishing information where the 
articles and things designed to prevent conception might be obtained. 
We think the proper construction of that allégation is that it was so 
charged. The indictment allèges that the défendant did, in response 
to the letter of the inspecter of December 5, 1910, mail the circular. 
The second letter, which was written February 20, 1911, by the in- 
specter, reminded the défendant that there had been no reply to the 
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first letter, other than to send the pamphlet describing the syringe 

and powders. That letter recites : 

"In December I wrote to you to get a remedy that would keep me from 
getting in a family way, and your reply was to send me a little bock de- 
scribing a syringe and some powders. Now which o£ thèse you think is best 
(or that use I don't know." 

Thereupon the défendant, under date of February 27, 1911, sent 
through the mails his letter, reciting: 

"In reply to your favor of the 20th, enclosing reraittance of $3.50, will say 
that I am sending to your address. by to-day's Pacific Eîxpress Company, one 
o( my patented ladies' syringes, as per your request." 

The letter further recites that he is sending two sample packages 
of his sanitary powder, and asking her to try them and that the de- 
fendant is confident that the party will be more than pleased with the 
resuit. Then the letter directs her how to use the powders, and in 
what solution, and asked for a careful study as to the use of the 
syringe, and that if she wants the powder he can send it to her by mail 
at any time. The indictment allèges that this letter thus sent through 
the mail contained the information as to where, how, and from whom 
the means of preventing conception might be obtained. 

[5] We think the pamphlet or circular, and defendant's letter of 
February 27th, construed by the inspector's letter of February 20th, 
ail taken together, were for the spécifie purpose of conveying infor- 
mation as to where the appliances could be had, namely, at defend- 
ant's office, and that the samê could be sent by express and by mail 
to the party asking for such information. The statute is (section 211, 
Pénal Code) : 

"Every article or thiiig adapted * ♦ * described in manner calculated 
to lead another to use it for preventing conception" is unlawful. 

The article may be of legitimate use. It in fact rnay not prevent 
conception. But if it is calculated to lead another to use it for such 
purpose it is unlawful. And that is what défendant meant when he 
wrote his letter, and when he sent it with the circular through the 
mail. When a witness in his own behalf he refused on cross-exam- 
ination to say he had any other purpose. 

[6, 7] Complaint is made by counsel for appellant by reason of 
the fact that the letters by Lconard, the inspector, to défendant were 
under the assumed name of a woman, but for which the pamphlet 
and defendant's letters would not hâve been mailed. A party who 
persuades another to commit a crime is an accessory, and as a wit- 
ness is to be considered as such, and his testimony weighed accord- 
ingly. But when officers, or even a private citizen désirons of enforcing 
the laws, believes from gênerai information, and as in this case, from the 
pamphlet reciting "Woman's Doctor," "Woman's Friend," "Woman's 
Syringes," "Woman's Antiseptic Germ Killing Powders," "Consulta- 
tions only at my offices," "Syringes sent by freight only," then the 
officer had the légal, as he had the moral, right to send "decoy let- 
ters." It is now too late to complain of decoy letters in such a case. 
Scott V. United States, 172 U. S. 343, 19 Sup. Ct. 209, 43 L. Ed. 471 ; 
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Price V. United States, 165 U. S. 311, 17 Sup. Ct. 366, 41 L. Ed. 727; 
Rosen v. United States, 161 U. S. 30, 16 Sup. Ct. 434, 480, 40 L. Ed. 
606; Goode v. United States, 159 U. S. 663, 16 Sup. Ct. 136, 40 L. 
Ed. 297; Grimm v. United States, 156 U. S. 605, 15 Sup. Ct. 470, 39 
L. Ed. 550; Shepard v. United States (C. C. A. 8th Circuit) 160 Fed. 
584, 87 C. C. A. 486. 

[8] It is contended that nothing is taken by intendment, and that 
the allégation is that one letter was written by the inspecter in the 
name of the woman to the défendant, and that Léonard "did address" 
the same to défendant, without alleging that the same was sent 
through the mails. This is in no way material. It is of no importance 
whether that letter was sent by mail, or messenger. The charge is 
that défendant wrongly used the mails, and the letter of Léonard if 
of importance only as an aid in interpreting the reply sent by defejr-'l- 
ant through the mail. The indictment does not specifically charge 
that défendant apprised the supposed woman where the articles "might 
be obtained." But we hold that the charge warrants the construction 
only that défendant was charged with imparting the information where 
the same might be obtained, viz., at his office from him. Grimm v. 
United States, 156 U. S. 605, 15 Sup. Ct. 470, 39 L. Ed. 550 (affirm- 
ing [D. C] 50 Fed. 528). 

[9] It is contended that there is no allégation that the letter of 
February 27, 1911, was delivered to the supposed woman, or to any 
other person. The allégation is that défendant deposited the letter 
in the Kansas City post office, addressed to Mary Eichenoner at Arkan- 
sas City, Kan., and that the same was thus mailed for delivery. It 
is the deposit for maihng that constitutes the offense, and when that 
is done the offense is complète. Scott v. United States, 172 U. S. 
343, 19 Sup. Ct. 209, 43 L. Ed. 471. Taking the indictment as a 
whole, and disregarding form, imperfection of statement, and unim- 
portant defects, which do not reasonably tend to the préjudice of the 
accused, no error was committed in overruling the demurrer, or the 
motion in arrest. Such is the correct rule. Clément v. LT. S., 149 Fed. 
305, 79 C. C. A. 243, and Brown v. U. S., 143 Fed. 60, 74 C. C. A. 
214, both décisions by this court. See, also, May v. United States, 
199 Fed. Rep. 53, decided by this court August 19, 1912. 

Other matters covered by the assignments of error are exceedingly 
technical and without merit. Our holdings are that the indictment is 
sufficient and charges an offense. The défendant had a fair trial, the 
évidence is conclusive of his guilt, and he bas no just cause of com- 
plaint as against either the verdict or judgment. 

The judgment of the district court is affirmed. 
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EMPIRE STATE SURETY CO. v. PACIFIC NAT. LTJMB'KR CO. 

(Circuit Court of Appeals, Xinth Circuit. October 7, 1912.) 

No. 2,115. 

1. Notice 15*) — Service — Burden of Proof— Mailixg op Letter. 

On an issue us to wlietlier a notice cl;iiiiicd to hâve beeu sent by 
mail by défendant to plaintiff wa.s reeoived by iilaintiff. proof tbat an 
euvelope was niailed i)y défendant and recei\'ed l)y plaintiff is uot con- 
eiuslve tbat tUe notice \Yas inclosed, and whei-e its receipt is denieri ibe 
issue is oue for tbe jury, on wbic-h the l)urden of proof reniains on 
défendant. 

[Ed. Note. — For otber cases, see Notice, Cent. Dig. § 41 ; Dec. Dig. § 
15,*] 

2. Insurance (§ 3<S8*) — Employeb's IjIability Insurance— Bstoppel to De- 

KY LlABILlTY. 

Défendant issned to plaintiff an employer'» liability polley of Insur- 
ance contaluing a proviso tliat it should not be liable for any loss aris- 
Ing froui an injury to an employé due to ttie failnre of plaintiff to ob- 
serve auy statute alïecting tbe safety of persous. Au injured employé 
brought suit aiiaiiist plaintiff, and défendant, as permitted by tlie con- 
tract, took exclusive charge of the défense with plaintiff's consent, and 
carried the case to the Knpreme Court of the state, where a judginent for 
the plaintiff thereiu was attirnH>d. Held, tbat by so doing défendant 
waived any défense of nonliability uiider its policy because of such pro- 
viso. 

[Ed. Note, — For other cases, see Insurance, Cent. Dig. §§ 1026-1040, 
10Ô7; Dec. Dig. § .'!88.*J 

In Error to the District Court of the United State.s for the South- 
ern Division of the Western District of Washington. 

Action at law by the Pacific National Lutnber Cofnpany against 
the Efiiî^ire State Surety Company. Judgment for plaintifîf, and de- 
fendant brings error. Affirmed. 

John P. Hartman, of Seattle, Wash., for plaintiff in error. 
H. G. & Dix H. Rovvland, of Taconia, Wash., for défendant in er- 
ror. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. About June, 1909, the Empire State Surety 
Company, plaintiff in error hère, made its policy of insurance to the 
Pacific National Lumber Company, a lumber corporation, défendant in 
error herein, wherein the Surety Company, for the period of a year 
from June 15, 1909, insured the Lumber Company against los.s re- 
sulting from ail liability imposed by law upon the Lumber Companj' for 
damages on acconnt of bodily injuries cau.sed by accident occurring 
to any employé while employed in the lumber mills ovvned and op- 
erated by the Lumber Company, and also against the cost of défense 
in any suit brought against the Lumber Company, and based upon 
bodily injury sufîered by any of its employés. About October 6, 
1909, while the policy referred to was in force, one Charles H. An- 
der.son, an employé of the Lumber Company, was injured by an ac- 

*For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rop'r ladexca 
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cident in the sawmill, whereupon the Ltimber Company, acting un- 
der the provisions of the poHcy, notified the Surety Company of the 
accident. Thereafter, on November 24, 1909, Anderson commenced 
suit in the state court of Pierce county, Wash., against the Lumber 
Company, to recover damages which resulted from his accident. He 
rehed upon the failure of the Lumber Company to guard a certain 
saw and pulley. The Lumber Company answered, and tendered the 
défense of the action to the Surety Company, though the case was 
carried on in the name of the Lumber Company. Anderson recovered 
judgment. The Surety Company, acting by its counsel, Mr. Hartman 
and Messrs. Hayden & Langhorne, appealed the case in the name of 
the Lumber Company to the Suprême Court of the state of Wash- 
ington. That court, on December \, 1910, affirmed the judgment of 
the superior court. Anderson v. Pacific National Lumber Company, 
60 Wash. 415, 111 Pac. 337. Thereafter the Lumber Company paid 
the judgment, and then demanded payment of the amount from the 
Surety Company. The Surety Company refused payment. This suit 
was then brought, in January, 1911, by the Lumber Company against 
the Surety Company, to recover the amount of the judgment and 
costs. The Surety Company answered, and pleaded afifirmatively that 
before assuming the défense of the cause in the superior court of the 
state it was agreed in writing between the Surety Company and the 
Lumber Company that the Surety Company should not waive any of 
its rights under the policy because of failure on the part of the Lum- 
ber Company to comply with the terms thereof, but that ail rights on 
behalf of the Surety Company were reserved, to be enforced at any 
time, and that in accordance with such understanding the défense 
of the suit was made by counsel for the Surety Company, and that 
in this action it is seeking to enforce its rights under the said policy. 
The answer then pleads a provision in the policy which reads as fol- 
lows : 

"B. This policy does not cover loss nor expense arlsing out of or resultiiig 
froin death or Injuries suffered or caused by (d) the faillite of assured to 
observe any statute atfeeting tlie safety of peisons, or any local ordinance 
of which assured bas knowledge" 

—and sets up that Anderson' s action for damages and his recovery 
were based solely upon the failure of the Lumber Company to com- 
ply with the laws of the state of W^ashington providing for the guard- 
ing of dangerous machinery. Replication was filed, trial before a jury 
was had, and évidence was heard. It was admitted that the Surety 
Compkny assumed the défense in the case of Anderson v. Lumber 
Company in the courts of the state ; but it is now contended that the dé- 
fense to the action in the state court was subject to a notice herein- 
after referred to, alleged to hâve been inclosed in a letter sent to the 
Lumber Company before the pleadings were served upon the Lumber 
Company. The notice purported to be a réservation of ail rights un- 
der the policy of insurance, and under which the Surety Company 
assumed the défense of the action begun in the state court by Ander- 
son against the Lumber Company. In due course, as the trial 
proceeded, it became material to détermine as a fact whether the 
200 F.— 15 
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Surety Company had sent to the Lumber Company the notice refer- 
red to, which the Surety Company claimed it mailed on or about De- 
cember 27, 1909. 

To support its allégations, the Surety Company offered testimony 
to the effect that on November 23, 1909, it had telegraphed from New 
York to its agent in Seattle to notify the Lumber Company, in Wash- 
ington, that it "accepted notice under réservation of rights"; that a 
letter to the Lumber Company, dated December 27, 1909, containing 
a notice of réservation of rights, dated December 4, 1909, had been 
sent by Mr. Hartman, of counsel for the Surety Company, to the of- 
fice of Messrs. Hayden & Langhorne, also counsel for the Surety 
Company; that such letter, with the notice, was received at the of- 
fice of Messrs. Hayden & Langhorne and mailed by some one there 
to the Lumber Company. The witness, who identified the copy of 
the letter which purported to contain the notice referred to, said that 
he could not positively say whether or not he mailed the letter; nor 
could he swear that there was an inclosure of a notice of réservation 
in any letter which he had mailed, inasmuch as he sometimes left 
such things to the stenographer in the office. The Surety Company 
also offered a United States registry return receipt, showing that on 
December 30, 1909, a registered letter had been delivered to the Lum- 
ber Company at Tacoma, for which receipt had been signed by L A. 
Wilfis, as agent. 

To meet the foregoing évidence, the Lumber Company ofïered 
testimony tending to show that no such notice or letter was ever seen 
by the persons who opened the mail, or by the officer of the Lumber 
Company who attended to anything of importance, and that no notice 
of réservation of any rights or déniai of liability by the Surety Com- 
pany had ever been received, with the exception of a letter containing 
such a notice, dated November 19, 1910, which was many months 
after verdict was rendered in the case of Andersen v. Lumber Com- 
pany, and after the case had been appealed to the Suprême Court 
of the State. The stenographer for the Lumber Company testified 
that she usually had charge of fîling the correspondence ; that she 
had no recollection of ever having seen any letters or papers like the 
copy of a notice dated_J])ecember 4, 1909, offered by the Surety Com- 
pany; and that, although she had made search of the office files, she 
could find no such papers, but that she did find the notice of réserva- 
tion of rights dated November 19, 1910. 

Upon the issue as thus substantially presented, the court in- 
structed the jury, and by consent submitted a spécial interroga- 
tory, asking them whether the Lumber Company had received the 
paper dated December 4, 1909, purporting to be a réservation of 
rights under which the Surety Company assumed the défense of 
the action in the state court, wherein Anderson was the plaintifï 
and the Lumber Company was the défendant. The jury answered 
the question, "No." Thereafter the court overruled the Surety 
Company's motion for a new trial, and granted the motion of the 
Lumber Company for judgment on the spécial finding. Judgment 
was entered accordingly, and by writ of error the case was duly 
brought to this court. 
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We do not see how the Surety Company can overcome the force 
of the spécial finding of the jury to the effect that the Lumber 
Company never received notice of réservation of rights before the 
trial of the case of Anderson v. Lumber Company. An envelope 
bearing a registry stamp, and which would ordinarily be presumed 
to contain a letter, sent by the Surety Company or its agents, Ken- 
nard & Co., to the Lumber Company on December 27, 1909, was 
undoubtedly receipted for by the Lumber Company on December 
30, 1909; but under the évidence, whether the envelope contained 
any notice of réservation or other inclosure was at most very un- 
certain. No witness was able to testify positively that he inclosed 
the notice claimed to hâve been sent, or mailed the letter which 
it is contended contained the inclosure, while there is évidence 
that no such notice ever was seen or read or filed by any one in the 
office of the Lumber Company. There was a clean-cut question of 
fact. The jury may hâve taken the view that the managers and 
trusted employés of a business house would not deliberately mis- 
state what happened concerning the contents or inclosures in an 
envelope addressed to it by mail, and that probably, through in- 
advertence or carelessness or mistake, the letter and paper claimed 
to hâve been transmitted were not sent at ail. But, however that 
may be, what were the fair inferences from ail the circumstances 
and facts became matters for the jury; and as there was ample 
évidence to sustain the conclusion reached, and as the lower court 
upheld the finding, unless error of law was committed, there is 
nothing to justify us in setting it aside. 

[1] But it is argued in behalf of the Surety Company that, in 
submitting to the jury the question whether or not the notice of 
réservation was received by the Lumber Company, the court erred 
in not charging that, after the registry receipt signed by the agent 
of the Lumber Company was produced in évidence, the burden of 
proof rested upon the Lumber Company, and not upon the Surety 
Company. The court, however, expressly instructed that if it was 
found from the évidence that the notice was inclosed in an en- 
velope, that the postage was paid, and that the envelope was ad- 
dressed to the Lumber Company at its usual post office address, 
the presumption of law was that the notice was received. Then, 
to explain, the court added : 

"Of course, that presumption eau be overcome by testlmony on the part 
of the plalntlff to the effect that it wa.s not received. A receipt, a registry 
receipt, has been ofïered in évidence hère, and you hâve a right to consider 
that in. connection with the other testimony in the case, and give it such 
weight as you deem it entitled to. * * * As I hâve stated, the burden of 
proof is upon the défendant to show by the prépondérance of testimony that 
the notice was received, and It is for you to say whether or not the plaintiff 
did in fact recelve it." 

Considering the testimony as to any inclosure or receipt of a 
notice of réservation, the Surety Company has no just ground to 
complain of this statement by the court. The essential question 
was correctly put, and it would hâve been error for the court to 
hâve assumed that the proof conclusively showed, not alone the 
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sending of an envelope, but also tliat any envelope sent inclosed 
a notice of réservation of rights by the Surety Compan}^ Where 
it appears that a letter properly addressed is mailed, the ]3resunip- 
tion is that it will be or bas been duly debvered; but, if the ad- 
dressee dénies the receipt of the letter, a question of fact arises, and 
it is for the jurv to ascertain the truth. Rosentlial v. Walker, 111 
U. S. 185, 4 Sup. Ct. 382, 28 L. Ed. 395 ; Davidson S. S. Co. v. 
United States, 142 Fed. 315, 73 C. C. A. 425. Hère there was dé- 
niai of receipt of letter and notice. 

[2] It foUows that the Surety Company, having taken charge of 
the défense of the rights of the Lumber Company in Anderson's 
suit for damages, must be regarded as having donc so without 
qualification by way of réservation of any rights it may bave had 
arising out of the excepted risks of failure of the assured to guard 
the saw, as v^'as required by the statute of the state of Washing- 
ton, as included in schedule B of the policy. The reasons which 
may bave impelled the Surety Company to take vip the défense of 
the action instituted by Andersen against the I^umber Company, 
and to waive the défense that the risk was net covered by the 
policy, are immaterial to the présent case. Under the policy, it 
had a right to défend the action; but, having selected its counsel 
and tried it under the gênerai agreements of its policy, it is not 
just that it may, after verdict and judgment, defeat liability, upon 
the ground that the accident occurred because the assured failed 
to observe a state statute providing for the greater safety of em- 
ployés. This doctrine is not a harsh one, for it rests upon the 
ground that in a légal proceeding one is precluded from taking a 
position inconsistent with the one previously assumed by him, and 
to the préjudice of a third person, merely because it may be for 
his interests to do so. So, having elected to take the matter of 
défense off the hands of the Lumber Company, under its own con- 
trol, and the Lumber Company having acquiesced in its conduct, 
it will be regarded as having waived the point of exemption upon 
the ground alreadv stated. David Tozer v. Océan Accident & 
Guarantee Corporation, Ltd., 94 Minn. 478, 103 N. W. 509 : Glens 
Falls Portland Cernent Company v. Travelers" Lisurance Co., 162 
N. Y. 399, 56 N. E. 897; Rovle Mining Co. v. Fidelitv & Casualty 
Co. of New York, 126 Mo. Âpp. 104, 103 S. W. 1098. 

In Employers' Liability Assurance Corporation of London, Eng- 
land, V. Chjcago & Big Muddy Coal & Coke Co., 141 Fed. 962, 7^ 
C. C. A. 278, the policy was very like the one involved in this ac- 
tion, in that it indemnified against loss from common-law or stat- 
utory liability for damages on account of bodily injvu-ies, but ex- 
empted therefrom injuries occasioned by reason of the failure of 
the assured to observe any statute afïecting the safety of persons. 
The policy there, as hère, also provided that, upon the happening 
of an accident, notice should be given to the assurer, and that, if 
suit was brought, the assured should deliver ail papers and infor- 
mation to the assurer, and must not interfère in any settlement or 
légal proceeding, nor assume any liability, without the consent of 
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tlie assurer; the assurer undertaking at its own costs to défend 
or settle actions in the name of the assured. The Court of Appeal? 
said: 

"^Yhï^(: construction would be put npou the gênerai eontraet of assurance, 
as niodiriecl by the exemption Indicated, and how that mlght atïect défendant 
In error's rlght to ludemnity on the facts stated, had plaintlfif In error elected 
not to take the Coats Case ont of défendant In error's control, we need not 
hère détermine ; for the act of the plaintlff lu error, In taking control and 
domlnion of the action for dania^'es, and keeplUL; such control and domiulon 
untll judgment was entered, wlthout notice to the défendant in error that it 
did not consider Itself llable under the pollcy — thereby taking froni the de- 
fendant in error the control and dominlon of the action — is such a construc- 
tion of ttie pollcy, by contemi)oraneous acts, as estops plaintlff in error from 
denylng llability, now that that action is at an eud. To take any other view 
of thls case would be to hold that the assurer could effectually tle the hands 
of the assured, In an action that mlght, or might not, on a close construction 
of the pollcy, be covered by the ternis of the pollcy, and then, the cause be- 
jng deterniined agalnst it, insist that, upon a doser reading of the policy, 
the assured ought to bave been left to make its own défense, and at its own 
rlsk. Tbis eannot be the law. * * * " 

We are impressed by the fairness of this rule, and our conclu- 
sion is that, if it was the intention of the Surety Company to claim 
that the policy did not cover the accident, its duty was to hâve 
notified the Lumber Company promptly of that ground, so that 
the Lumber Company could hâve taken charge of the défense. But 
when it failed to give any such notice before it went into the dé- 
fense of the case at the trial in the superior court of the state, the 
Lumber Company had a right to assume that the Surety Company 
would défend the suit, as it did, under the gênerai clauses of the 
policy. 

Under this view of the case, the fact that the Surety Company 
in November, 1910, gave a notice of réservation of rights, upon the 
ground of failure to observe a state statute affecting the safety of 
persons, is immaterial, because, as already shown, the trial was 
had and judgment had been entered in the state court on March 
10, 1910, or some nine months before the notice was sent. 

Other assignments of error are made, but are of miner impor- 
tance. We hâve examined them, but they are not well taken. No 
prejudicial error in the rulings upon the admission or exclusion of 
évidence appears; nor was the court in error in refusing to grant 
the motion for a directed verdict. 

The judgment is affirmed. 



BROWX V. O'COXXELL. 
IH re CENTRAL TLANINO MILL. 

(Circuit Court of Appeals, Xinth Circuit. October 7, 1912.) 

No. 2,118. 

Bankbuptcy (§ 336*) — Proof of Claim — Ame.xdmext. 

Where a creditor filed a claim against the estate of a bankrupt m the 
form of a book account, an ameuded elalm, based on promissory notes 



•For other cases see saœe topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of the bankrupt, may be treated as an amendment of the original claim, 
and the court may permit it to be flled after the expiration of the year 
allowed for flling claims, where it is shown that the notes were glven in 
settlement of the account, but were net shown by the creditor's books, 
that the claim is just, and that the original claim was based on the ac- 
count through inattention, or because the ereditor did net reallze that It 
made any différence as to the form of proof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 523; Dec. 
Dlg. § 336.*] 

Appeal from the District Court of the United States for the 
First Division of the Northern District of CaUfornia. 

In the matter of the Central Planing Mill, a corporation, bank- 
rupt. From an order allowing the claim of W. J. O'Connell, W. 
S. Brown, trustée, appeals. Affirmed. 

Charles W. Hoag, of Los Angeles, Cal., for appellant. 
F. R. Sweasey, of San Francisco, Cal., and A. B. Reynolds, of 
Sacramento, Cal., for appellee. 

Before GILBERT, HUNT, and ROSS, Circuit Judges. 

HUNT, Circuit Judge. On March 7, 1910, the Central Planing 
Mill, a corporation, was adjudged a bankrupt by the District Court 
of the United States in and for the Northern District of CaUfornia, 
and the matter was referred to a référée for usual further proceed- 
ings. On May 14, 1910, W. J. Johnson filed proof of debt against 
the bankrupt. A copy of the items as set forth in his claim is as 
follows : 

Oakland, Califoriila, April 20th, IDIO. 
Feb. 25, '09, to 25.000 ft. redwood 1, at ,?31.00. stakes and tles ou car $ 775 00 

March 31st, to 18,500 ft. clear redwood at S.'iô.ûO C47 50 

April 20th, to 7.608 ft. clear white pine at Ç42.00 319 54 

April 23d, cash advanced 250 00 

$1,095 28 

Feb. 25th, cash 200 00 

Sept. 14th, '09, note 395 20 

$2,590 48 
Crédit. 
By freight bills paid by Central Planing Mill .$ 80 24 

$2,510 24 

We note an error in the above-quoted footings, but this was evi- 
dently clérical, and is not material. 

Thereafter in due form W. J. O'Connell became the assignée 
of the créditer, Johnson. The trustée contested the claim, and 
after a hearing before the référée it was ordered on March 14, 1911, 
that the items of the claim set out as open account be expunged, 
but that the claims for the amount set forth as due on the promis- 
sory note for $395.20 dated September 14, 1909, be allowed. The 
référée further ordered that the claimant be allowed five days to 

•For other cases see saine topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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détermine whether he would file "an amended claim or an amend- 
ment to his claim." 

Thereafter, on April 19, 1911, O'Connell filed what he designated 
in caption as an "Amended Proof of Claim." This claim consisted 
of a promissory note made by the Central Planing Mill for $900, 
dated at Sacramento, February 25, 1909, due 90 days after date, 
payable to the order of W. J. Johnson; also a promissory note for 
$1,000, dated at Sacramento, February 25, 1909, by the Central 
Planing Mill, due 4 months after date, payable to the order of 
W. J. Johnson. 

To support this claim, and attached to the notes exhibited, was 
Johnson's affidavit, wherein, after reciting the filing of his original 
proof of claim, he set forth that, through inadvertence in furnishing 
his attorney the information from which to make up his claim, he 
had described it as for goods, wares, and merchandise and for cash 
advanced, and for $395.20 due on a promissory note; that upon his 
books of account the items, other than the note for $395.20, had 
been shown to be upon open account, but that as a fact déponent 
had received from the Central Planing Mill two other notes, dated 
February 25, 1910, one for $900, due 90 days after date, and one 
for $1,000, due 4 months after date; that the reason déponent had 
omitted said notes from his claim was that, before the adjudication 
in bankruptcy, déponent had hypothecated the two last-mentioned 
notes with the Bank of Germany at Oakland, Cal., and that upon 
the adjudication in bankruptcy déponent was required by the said 
bank to "take up" the said notes, which were deemed worthless; 
that déponent took up the notes, by giving a new note therefor in 
the sum of $2,057.49, which note was afterwards paid b}' O'Con- 
nell, to whom déponent owed the amount thereof; that, in his 
"vexation and annoyance" at the seeming valueless character of 
the two notes already referred to, déponent was careless of where 
he placed them, and they were mislaid ; that as the corporation had 
been adjudged a bankrupt, and as the notes had been redeemed 
by déponent, he believed the merchandise considération for the 
notes, the value of the goods and merchandise and cash advanced, 
were the basis thereof, and that he had made his claim accordingly, 
and did not advise his counsel of the existence of the notes, not 
knowing that it was necessary for him to produce the said notes, 
or to look for them, until the pétition in opposition to the allow- 
ance of his claim was filed. Déponent prayed that his amended 
proof of claim be allowed, and that the claim be allowed as 
amended. 

The référée granted a hearing upon this application, and by stip- 
ulation the évidence taken in support of the original claim and the 
évidence ofïered at the new hearing were to be considered. The 
référée thereafter, on May 8th, found that the promissory notes for 
$1,000 and $900, respectively, dated February 25, 1909, and set out 
in the "amended proof of debt," did not include the items of in- 
debtedness as set out in the original claim, and that of the amount 
claimed the sum of $1,217.04 was for debt incurred after the date 
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of the said notes. From thèse findings the référée concliided that 
the proof of debt was not an amendment to the original proof, 
but was an original proof of debt, and as such was filed more than 
one year after adjudication, except as to the note of $395.20. The 
claim was therefore reduced to $395.20, and allowed in said amount. 

The matter was thereafter duly certified to the District Court; 
the question involved being stated by the référée as follows : Do 
the promissory notes set out in the proof of claim filed April 19, 
1911, constitute an amended claim, or are they an original claim? 

The learned District Judge held that under the évidence the 
items of indebtedness or account set out in the original claim 
formed part of the considération of the two notes which were re- 
jected, and that the référée should hâve regarded the last claim, 
which set up the two notes, as an amendment, and ought to hâve 
allowed the whole claim for the amount of the several notes, to 
wit, $1,000, $900, and $395.20, or a total of $2,295.20. Accord- 
ingly, the order of the référée was reversed, and "the amended 
claim" was allowed in the sum of $2,295.20. 

The trustée in bankruptcy thcn appealed to this court, alleging 
that the District Court erred, because the proof of debt filed by 
O'Connell on April 18, 1911, was an original and not an amended 
claim, and was not a provable debt against the estate of the bauk- 
rupt. 

The évidence clearly establishes the fact that the rejected prom- 
issory notes represented debts which were actually due by the 
bankrupt corporation when bankruptcy proceedings were begun. 
A witness who had been bookkeeper for the corporation testified 
that the books showed that there were three outstanding notes, one 
for $1,000, one for $900, both dated February 25th, and one for 
$395.20, dated September 14th. It was also proved that none of 
the notes had been paid. It appears that the original claim (ex- 
cept for the note for $395.20), which was iiled soon after the ad- 
judication in bankruptcy, represented items for lumber and cash 
furnished from time to time, but that as a fact the amounts due 
for such items had been included in the promissory notes for $1,- 
000 and $900, respectively, given by the corporation. The books of 
the créditer do not seem to hâve shown the transactions as plainly 
as perhaps they might bave, although they did show that the sev- 
eral amounts as included in the claim were outstanding and unpaid. 
There should hâve been entries in the books by which the corpo- 
ration was credited with the notes, and the open account for mer- 
chandise closed, in so far as the items thereof were included in 
notes given. But, be that as it may, Johnson, who was the payée 
of the notes, was frequently dealing with the lumber company, 
and, knowing much of its financial condition, treated the notes as 
of little value. Resorting to his own books of account to make up 
his claim, and finding therein a merchandise account for $2,195.28 
(•correct addition would make it $2,192.04), and only one note, that 
for $395.20, entered as due by the lumber corporation, he made up 
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his claim as it was first présentée! to the trustée, and in this way 
the claim was made for a merchandise account, and only one note. 

There is no suggestion of fraud on the part of Johnson, and no 
dispute of the justice of his claim for the fuU sum represented by 
the notes. It is true, the notes were dated February 25, 1909, 
which was prior to the dates, March 31st and April 20th and April 
23d, respectively, upon which certain items of the original claim 
appear to hâve been sold or advanced ; but the évidence makes 
it clear that, while the two notes involved were dated February 
25th, as a matter of fact neither of such notes was given by the 
corporation to Johnson until March, when they were voluntarily 
sent to him, and that the amounts, stated in the notes included 
March indebtedness. As we understand the évidence, the note for 
$395.20, given later, on September 14th, would seem to hâve been 
in further adjusting accounts after April Ist, and up to the date of 
the note. The évidence also discloses that the lumber company 
dealt largély with Johnson, and had a "working arrangement" 
with him whereby, whenever it was seen by the company that it 
was going to be short of cash to m-eet one of its notes, Johnson was 
to forward to the company a check sufïiciently large to pay tlie 
note, so that he (Johnson) "would not be embarrassed" by his bank 
in Oakland. 

Enough of the case has now been stated to show that the re- 
jected notes are justly due, and that every principle of right should 
be applied to give the owner of them the benefit of a decree, if it 
can be awarded without doing violence to some controlling rule of law. 
That Johnson ought to hâve based his original claim upon the notes 
goes without saying. But he was honest in going to his books to 
make out his claim, and honest in believing that they correctly 
showed the amounts due to him, and that he could recover on his 
book account. The fact that afterwards his claim was disputed, 
and that it turned out that under the conditions he should hâve 
stated his claim as for moneys due on three promissory notes, in- 
stead of upon an account and one such note, proves lack of ap- 
préciation of the form of statement which he should hâve employed 
to assert his claim, and ignorance of possible conséquences of his 
error, but nothing more; and under such circumstances the courts 
will not refuse relief to the créditer, but will allow him to show 
that the items alleged to be due as upon open account are included 
in amounts payable under written promissory obligations, and will 
hear his explanation of how and why he filed his claim in part for 
an open account and for one promissory note, and may allow 
amendment of the original claim, so as to show the précise form 
in which ail the indebtedness stood at the time of the adjudication 
in bankruptcy, and, no rights of third persons being prejudiced, 
will not deny such right of amendment merely because the ap- 
plication and proof are made subséquent to one year after ad- 
judication. 

The principle of a libéral authority to amend claims in bankruptcy 
has found repeated approval in décisions, and where, as in this in- 
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stance, there was enough in the original proof by which to amend, 
and the District Court has approved of the amendment, an appel- 
late court should be reluctant to disturb the ruling. In re Myers 
(D. C.) 99 Fed. 691; In re Roeber, 127 Fed. 122, 62 C. C. A. 122; 
In re Kessler, 184 Fed. 51, 107 C. C. A. 13; Hutchinson v. Otis, 
etc., Co., 190 U. S. 552, 23 Sup. Ct. 778, 47 L. Ed. 1179. 
The decree of the District Court is affirmed. 



SCHULTZ V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. October 21, 1912.) 

No. 3,582. 

1. Ceiminal Law (§ 371*) — Evidence — Xntent — Subséquent Acts. 

In a xirosGCUtion for utterlng a raised sllver eertificate ou July 4, 190S, 
évidence that another, in Company witli accused, on Ausust 6, 1908, at- 
teuipted to pass a similar bill on another was admissible to sliow ac- 
cused's fraudaient intent. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. §§ 830-832 ; 
Dec. Dlg. § 371.*] 

2. Ceiminal Law (§ 371*) — Evidence — Otheb Offenses — Intent — Disciœ- 

rroN. 

Where intent, motive, knovvledge, or design Is one of the éléments of 
the crime charged, or if it is claimed that the crime was connu ittcd in 
accordance with a System, plan, or scheme, évidence of other lilce con- 
duct at or near the tiine . charged is admissible ; the question as to 
wliether the other occurrence sought to be proved is at or near tbe time 
of the transaction charged belng a matter almost whoUy within the dis- 
crétion of the court. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. §§ 830-832 ; 
Dec. Dig. § 371.* 

Evidence in crlmlnal prosecutlons of other acts and offenses to show 
knowledge, see note to Lobosco v. United States, 100 C. C. A. 479.] 

3. Ceiminal Law (§§ 825, 1056*) — Tkial — Iksitîuctions— Limitation of Evi- 

dence. 

Failure of the court in Its instructions to limit the application of cer- 
tain évidence, applicable only to show accused's Intent, was not ground 
for reversai, where no exception was taken to the charge, and no request 
for spécial instructions made. 

[Pjd. Note. — For other cases, see Crlminal Law, Cent. Dlg. §§ 2005, 
2668, 2670; Dec. Dig. §§ 825, 1056.*] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Mel Schultz was convicted of feloniously passing, uttering, and 
publishing a raised silver eertificate of the currency of the United 
States, and he brings error. Affirmed. 

P. C. Young, of Fredonia, Kan., for plaintiff in error. 

McCabe Moore, Asst. U. S. Atty., of Kansas City, Mo. (Harry J. 
Bone, U. S. Atty., of Topeka, Kan., on the brief), for the United 
States. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Hep'r Inda.iies 
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SMITH, Circuit Judge. Mel Schultz, hereafter called the défend- 
ant, was indicted in the District Court of the United States for the 
District of Kansas. The indictment was in three counts. The first 
charged him with altering a silver certificate with intent to defraud 
C. C. McHenry. The second charged him with altering a silver cer- 
tificate with intent to defraud divers persons. Upon thèse counts he 
was found not guilty. The third count was as follows: 

"And the grand jurors aforesald, on tlieir oath aforesaid, do further flnd 
and présent that at the county of Greenwood, In the said division of said dis- 
trict, and within the jurisdlctlon of this court, on or about the 6tli day of 
August, 1908, one Mel Schultz, then and there being, did then and there, with 
Intent to defraud one O. O. McHenry, willfuUy, knowingly, unlawfully, and 
feloniously pass, utter, and publish to and upon said 0. C. McHenry a certain 
genulne $1 United States sUver certificate, then and there being unlawfully 
and feloniously altered by having pasted thereon the figure 1 on each of the 
four places on the face thereof where said figure appeared, the figure 5, so 
as to make said Instrurnent read and appear as a |5 United States silver 
certificate, with intent then and there and thereby unlawfully and feloniously 
to pass, utter, and publish said instrument to and upon said C. C. McHenry, 
as a genuine $5 United States silver certificate, the said genulne $1 silver 
certificate then and there being a valid obligation and security of the United 
States, be, the said Mel Schultz, then and there knpwing the same to be 
falsely altered as above set forth, contrary to the form of the statute in such 
case uiade and provided, and against the peace and dignity of the United 
States." 

Upon this count he was found guilty, was sentenced to a year and 
a day in the Leavenworth penitentiary and a fine of $500, and to 
pay the costs, and to stand committed until such fine and costs are 
paid. 

[1] Charles Copenhaver, 16 years of âge, testified: That he was 
in a photograph car occupied by the défendant the last of June, 1908, 
and saw the défendant in company with Elmer Cale. Cale asked him 
to go up town and buy some ink, which he did, and when he returned 
he found the défendant and Cale pasting the figure 5 over the figure 
1 on a dollar silver certificate. That they told him they wanted ink 
to use in connection with this work. C. C. McHenry testified: That 
on July 4, 1908, he was keeping a stand in front of the store of Rob- 
ert Robertson at Severy, Kan., during a célébration. The défendant 
and Elmer Cale came to his stand to make a purchase, probably of 
cigars, and handed to him a $5 bill. He took it back to Mr. Robertson 
to get it changed, and when the latter took the bill one of the 5's came 
loose. Mr. Robertson and the witness went back to the stand, and 
the witness said to the défendant that the bill had been raised, and 
he better put it in his pocket, or it might get him into trouble. On 
cross-examination he was asked if défendant did not say : 

"That is not the bill I gave you. The bill I gave you was a good one. If 
this is not good, I know where I got It, and will make the fellow corne across." 

And if Elmer Cale did not say: 

"Did you examine the bill you got In the crap game?" 

And the défendant said: "No." Mr. Robertson was asked sub-- 
stantially the same questions. The government then called C. C. 
Cline, who testified : That at Fredonia, . Kan., on August 6th, at the 
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county fair, lie was keeping a stand, and that about 9 o'clock p. m., 
Clarence Cass came to his stand, accompanied by the défendant. Cass 
called for some tobacco, and handed him what appeared to be a $5 
bill. He took it, and holding it up tovvard the light, found that he 
could not see through the figures 5. He handed it back to Cass, and 
told him that it was not good. Cass left the stand, did not take the 
tobacco, and went ofif in company with the défendant. 

This and similar évidence by other witnesses was objected to by 
the défendant, and overruled, and he excepted. A motion to strike 
such évidence was made, and the question of the admissibility of it 
was raised in divers ways. 

As clearly foreshadowed prier to the introduction of this testimony, 
défendant subsequently called Elmer Cale, who testified that the de- 
fendant was in a crap game, and got the bill in part for his winnings, 
and that he was with the défendant at the time the bill was passed, 
and heard défendant say : 

"That is not the bill I gave you. The one I gave you was good." 

And: 

"If it Is not good, I know where I got It, and will make the fellow conie 
across." 

If this incident in fact took place, it was clearly part of the res 
gestae and was admissible. The défendant himself testified to the 
same state of afïairs. 

As the crime with which the défendant was charged took place on 
July 4th, he insists that évidence of his conduct in company with Cass 
on August 6th thereafter would not be admissible against him. Ordi- 
narily the commission of one crime, in and of itself, has no legitimate 
tendency to prove the commission of another crime ; but in Wood v. 
United States, 16 Pet. 342, 10 L. Ed. 987, Story, Justice, said : 

"The question was eue of f raudulent intent or not ; and upon questions of 
that sort, where the intent of the party is inatter lu issue, it has ahvays lieen 
deeuied allowable, as well In criiuinal as in civil cases, to introduce évidence 
of other acts and doliigs of the party, of a kindred character, in order to 
illustrate or estahlish his Intent or motive in the particular act dlrectly lu 
judgment. Indeed, in no other way would it be practicable, iu luauy cases, 
to establlsh such intent or motive, for the single act, taken by itself, may not 
be décisive either way ; but, when taken in connection with others of the 
like character and nature, the intent and motive may he demonstrated al- 
most with a conclusive certainty. The treatises ou Evidence by Mr. Phillips 
and Mr. Starkie contahi many illustrations to this effect. See Stark. ICvid. 
vol. 1, p. 64; Id., vol. 2, pp. 220. 221 (2d Lond. I-:!rtit. IS.'B) ; Thil. Evid. by 
Cowen. vol. 1, c. 7, § 7, pp. 179, 180 ; Td., vol. 2, p. 452, note :«:{ ; Id., p. 465, 
note 352 (Edit. 1839). They constitute exceptions to the gênerai rule, exclud- 
ing évidence not directly comprehended within the issue, or rather, perhaps, 
It may with more certainty be said, the exception is necessarlly embodied iu 
the very substance of the rule ; for whatever doos legally conduce to estab- 
llsh thepoints in issue is necessarily embraced in it, and thereCore a proper 
subject of proof, whether it be direct or only presumptlve. This doctrine 
was held in a most solemn nianner in the case of Iving v. Wylle, 4 Bos. &. 
Pul. 92. where upon au indictnient for disiiosing and puttiug away a forged 
. bnnk note, knowiug it to be forgert, évidence was adniitted of other forged 
notes having been uttered by the prisoner, in order to prove bis kuowledge 
of the forgery. ïhe sauie doctrine has <tieen held iu cases of the uttei'iug of 
bad uioney and spurlous notes, and also la cases of couspUacy. The same 
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doctrine was nffinued and acted upon by tliis court, in the case of United 
States V. Wood, 14 Pet. 480, 10 L. Ed. 527, la the case of a prosecution for 
perjury." 

[2] If intent, motive, knowledge, or design be one of the éléments 
of the crime charged, and especially if it is claimed that the crime was 
committed in accordance with a System, plan, or scheme, évidence of 
other like conduct by the défendant at or near the time charged is ad- 
missible. Brown v. United States, 142 Fed. 1, 73 C. C. A. 187; Bil- 
lard V. United States, 141 Fed. 303, 72 C. C. A. 451 ; Walsh v. United 
States, 174 Fed. 615, 98 C. C. A. 461 ; Ex parte Glaser, 176 Fed. 
702, 100 C. C. A. 254 : Thompson v. United States, 144 Fed. 14, 75 
C. C. A. 172, 7 Ann. Cas. 62. 

The question at once arises : What is meant by at or near the time 
of the transaction charged? This is a matter almost wholly confided 
to the discrétion of the trial court. In Packer v. United States, 106 
Fed. 906, 46 C. C. A. 35, it was held that transactions a year prior 
to the one in question might be received in the discrétion of the trial 
court. 

The next question is whether such évidence of the conduct of the 
défendant after the commission of the alleged crime is admissible. 
In United States v. Doebler, Baldw. 519, Fed. Cas. No. 14,977, Mr. 
Justice Baldwin said: 

"It is objected that the évidence of passing other notes in this case is in- 
admissible, beeause it was after the delivery or passing the one laid in the 
indietment. It seems both were passed at the time of the Lancaster races, 
but it is net proved whether the one delivered to Rallston was previous to 
the one delivered to Empich ; nor Is it material if there was an interval, or 
how long, se that there is any fair ground for presuming the two acts of 
uttering to hâve been so connected as to show a scienter in the one charged 
itt the indietment (Russ. & R. 135, 147), nor whether the other notes are of 
the same manufacture (Car. Cr. Law, 195). ïhe whole conduct of the pris- 
oner is évidence of his knowledge of the forgery. The jury may judge, from. 
his conduct on one occasion, of his knowledge on another. Where crimes 
intermix, the court must go through the whole détail. The more detached 
they are in point of time, the less relation they will bear to that stated in the 
indietment. But in such case the only (juestion would be whether the évi- 
dence was sufflcient to warrant the inferenee of knowledge from such partle- 
nlar trausaetion. It would not make the inferenee inadmissible." 

In United States v. Snyder (C. C.) 14 Fed. 554, Circuit Judge Mc- 
Crary, Nelson, District Judge, concurring, said: 

"The offense charged was the maklng of false returns for the quarter 
endlng Deceniber .'51, 1880. ïhe prosecutor vi-as allowed, against the objection 
of défendant, to introduce in évidence, not only the false returns for that 
«luarter, but other similar returns for other periods before and after the 
time covered by the indietment, ail being in the handwriting of the défendant 
15ertram. There was no error in this rullng. Where the question is one of 
fraudiilent intent, it is allowable, as well in criminal as in civil cases, 'to 
introduce évidence of other acts and doings of the party of a klndred char- 
iieter, in order to illustrate or establish his intent or motive in the particular 
aet directly in judgment.' " 

In Withaup v. United States, 127 Fed. 530, 62 C. C. A. 328, where 
a man was charged with having upon the back of a pension check 
given in May forged the name of the deceased pensioner, and the 
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government întroduced the pay voucher for August follovving, sim- 
ilarly forged, this court, by Van Devanter, then Circuit Judge, said: 

"No error was committed in admitting in évidence the May and August 
voucbers and the Villa Parle postal card. They were forgeries, equally with 
the indorsement upon the May elieck, because ail were written after the 
death of the pensioner. The évidence tended to show that thèse forgeries, 
and the uttering of the forged indorsement, were connected acts in a single 
schéma to defraud, peri)etrated by the défendant. Tlie vouchers aud the 
postal card were therefore admissible, not to show other offenses distinct 
from those for which he was upon trial, but to prove the guilty intent and 
knowledge with which the principal acts charged were done." 

In Bryan v. United States, 133 Fed. 495, 66 C. C. A. 369, it was 
held that the fact that molds for making 2S-cent pièces were found 
in the defendant's possession on the 13th of August was admissible 
in a prosecution against him for uttering counterfeit 5-cent pièces on 
the 31st of July and the Ist of August previous. 

Bearing in mind that the authorities state that the rule upon this 
subject is alike in civil and criminal cases, attention is called to Ex- 
change Bank v. Moss, decided by this court in 149 Fed. 340, 79 C. 
C. A. 278, when Judge Hook said: 

"In the application of the rule there is no distinction between those acts 
that were committed before and those that were conunitted after the one 
involved In the case on trial. The latter may be as significant of the intent 
of the défendant in the particular case as the former, and that is the auality 
which justifies the admission of the évidence. It is sometimes said that tho 
collatéral instances, évidence of which is admissible, are those that occurred 
at or about the tlme of the one in question, yet in practlee the proximity in 
point of time is largely left to the discrétion of the trial court. The same is 
true of the degree of similarity. There are cases in which such évidence was 
held admissible, though it related to acts preceding the one in question by 
several years." 

And on the very subject now under considération, namely, the ad- 
missibility of transactions after the one charged, Mr. Justice Story, in 
Wood V. United States, 16 Pet. 342, 10 L. Ed. 987, sâid: 

"The other objection has as little foundation ; for fraud in the first im- 
portation may be as fairly deducible, from other subséquent fraudulent im- 
portations by the same party, as fraud would be, in the last importation, 
from prior fraudulent importations. In each case the quo animo is in qixes- 
tion, and the presumption of fraudulent intention may equally arise and 
equally prevail." 

And in Penn Mutual Uife Insurance Co. v. Mechanics' Savings 
Bank & Trust Co., 72 Fed. 413, 19 C. C. A. 286, 38 E- R. A. 33, 70, 
Taf t, Circuit Judge, said : 

"It is a well-established rule of évidence that, where the issue is the fraud 
or Innocence of one in doing an act having the elïect to mislead another, it 
is relevant to show other similar acts of the same person, having the same 
effect to mislead, at or about the same time, or connected with tlie same gên- 
erai subject-matter. The légal relevancy of such évidence is based ou logical 
prlnciples. It certainly diminishes the possihility that an innocent mistake 
was made in an untrue and uiisleading statenient to show similar but différ- 
ent misleading statements of the same person about the same matter, because 
It is less probable that one would make innocent mistalees of a false aud mis- 
leading character in repeated instances than in one instance. Thus, where 
one was on trial for selling skinuned mllk for fresh milk, in violation of the 
statute, it was held compétent to show other instances of similar sales on 
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otber days by the accused about the same time, beeause, If he sold sklmmed 
milk in repeated Instances, It was rendered more probable that he knew Its 
character in eacti instance. He mlght bave made the mlstake once, but not 
frequently. Bainbrldge v. State, 30 Ohio St. 264. So, In tbis court, where 
the question was of the defendant's motive and knowledge in making state- 
ments conceming the character of a silver mine, we held it compétent to 
sbow an elaborate and fraudulent scheme to mislead, not the plaintiff, tout 
another, into the purchase of the mine, although the scheme was cohcocted 
and carried into attempted exécution at least two years before tbe statements 
and sale to the plaintllîs. It was the clrcumstances that the acts related 
to the sale of the same mine, and that the motive for its sale mlght be pre- 
Bumed to continue, that removed the objection based on remoteness in point 
of tlme. Mining Co. v. Watrous, 9 C. C. A. 415, 61 Fed. 163. Judge Lurton, 
In deliverlng the opinion of the court in that case, said: 'It Is not, in such 
a case, essentlal that thèse former acts of fraud were not contemporaneous 
wlth the transaction under Inquiry. If they were frauds of llke character, 
and especially if they concerned former efforts to sell the same property, they 
are admissible. Remoteness in point of tlme may weaken their evidential 
value, but will not ordlnarily justlfy exclusion.' " 

And the court held that in an application for life insurance, where 
an untrue report was made as to what other life insurance the appli- 
cant had, it was admissible to show that in subséquent applications 
to other companies a similar untrue statement was made. 

There seems to be no doubt that the évidence in question was ad- 
missible. 

[3] Some complaint is made that the court in its charge to the 
jury failed to point out the only use to which this évidence could be 
put; but there were no exceptions to the charge as given, or to the 
absence of anything from the charge, and there was no request for 
spécial instructions as to how far the jury could consider this évi- 
dence. There is, therefore, no ground for complaint upon that sub- 
ject. Texas & Pacific Railway Co. v. Volk, 151 U. S. 73, 14 Sup. 
Ct. 239, 38 L. Ed. 78; Isaacs v. United States, 159 U. S. 487, 16 
Sup. Ct. 51, 40 L. Ed. 229; Goldsby v. United States, 160 U. S. 70, 
16 Sup. Ct. 216, 40 L. Ed. 343. 

No error is found, and the judgment is affirmed. 



CITY OF ST. LOUIS T. CHICAGO HOUSB WHECKING CO.t 
(Circuit Court of Appeals, Eighth Circuit. October 29, 1912.) 
No. 3,713. 
J, MuNiciPAi. Corporations (J 120*) — Gitt Ordinances — Construction. 

A City ordinance, authorizlng the Loulsiana Purchase Exposition Com- 
pany to use one of the city parks for its exposition, provided that the 
city's board of public improvements should bave power to regulate the 
construction of ail sewers, drains, and conduits of any kind, and the 
laying of water pipes or flxtures, that no such work should be donc with- 
out the approval of the board, and that "ail such sewers, drains, con- 
duits, pipes, and fixtures should become and be the property of the city." 
The succeedlng section requlred the Exposition Company, withln 6 
months after the close of the exposition, to clear the site, and withln 
12 months restore the park according to plans to be approved by the 
board. Held, that the ordinance was not to be construed as vestlng in 

i ■ — ^ — — ^ — _^^^ 

*For other cssea lee same topic & i numskb lu Dec. A Am. Diga. 1907 to date, ft Rep'r Indexe* 
t Rehearing denied November 26, U12. 
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the city, after the exposition, title only to sucli sewer and water pipes, 
tubes, drains, conduits, and appertalnins iixtures as were necessary to 
tlie park as restored, init tliat ail of the sewer and water pipes, drains, 
etc., and iixtures, except those above grouud in the buildings, belouged 
to the clty. 

[pjd. Note. — For other cases, see Municipal Coriioratious, Cent. Vig. 
§§ 274-2S0 ; Dec. Dig. § 120.*] 

2. Municipal Cokpohatioks (§120*) — Okdikances — "Construction" — Wiiat 

CONSTITrTES. 

Construction of a city ordinance is an effort, by applyin.c certain rnles, 
to ascertahi tUe intention of the parties, when It is not clearly disclosed 
by their own forms of expression. If the langnage is clear aiid explicit, 
no exposition contrary to the express vvords will he allowed ; but when 
construction is uecded, the relation l>etween the parties, the circuni- 
stances attending the exécution of the instrument, aud the acts doue 
under it before a différence arose inay be considered, to deternnue the 
identity of the sub.iect-matter and its extent, and to explaiii ambiguities 
and uncertainties in the ternis, not, howe^'er. to snbstitute another con- 
tract or other ternis for those clearly and detniitely expressed. 

[Kd. Xote. — For other cases, see Municipal Cor) )ora tiens. Cent. Dig. §§ 
274-280; Dec. Dig. § 120.* 

For other définitions, see Words and l'hrases. vol. 2, pp. 1470-14S0.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Tudge. 

Suit by the Chicago House Wrecking Company against the City of 
St. Louis. Judgment for complainant, and défendant appeals. Re- 
versed and remanded. 

Truman P. Young, of St. Louis, Mo. (Lambert E. Walther, of St. 
Louis, Mo., on the brief), for appellant. 

W. D. McHugh, of Omaha, Neb., and Arthur B. Shepley, of St. 
Louis, Mo. (Eugène S. Wilson, of St. Louis, Mo., on the brief), for 
appellee. 

Before SANBORN and HOOK, Circuit Judges. 

HOOK, Circuit Judge. This is an appeal by the city of St. Louis, 
Mo., from a decree wliich enjoined it from interfering with the Chi- 
cago House Wrecking Company in removing certain sewers, drains, 
conduits, pipes, and fixtures from the grounds occupied by the Louisi- 
ana Purchase Exposition of 1904. The controversy turns upon 
the meaning of an ordinance adopted by the city and accepted by the 
Exposition Company in 190L giving the latter the right to occupy 
upon conditions specified one of three designated park locations in 
the city. The Wrecking Company, the appellee hère, succeeded to 
the rights of the Exposition Company in the materials in controversy, 
by purchasing what is commonly termed the wreckage to be removed 
after the close of the exposition. The first section of the ordinance 
granted to the Exposition Company the right to occupy eitlier O'Fal- 
lon Park, Carondelet Park, or, roughly speaking, the west half of For- 
est Park. The one last named was selected. The exposition which 
was subsequently held there, its national and international importance, 
the extent and magnificence of the structures, grounds, and exhibits, 

•For other cases see same topic & S humeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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are matters of public history and need not be recited hère. Section 
2 of the ordinance, which is the one making particular provision re- 
garding the materials in controversy is as follows : 

"The board of imblic improvements slmll at ail times, beginning with the 
sélection of the site out of the three sites above referred to. untll the close 
of said world's fair or exposition and until the complète restoration of said 
site as hereinafter provided, bave the power to provide such régulations, con- 
ditions and requirenients as it may deein necessary to protect the interests 
of tlie clty, with respect to the construction of ail sewers, drains and con- 
duits of any kind. and tlie laying of water pipes or fixtures ; and the plans 
and spécifications for the construction of the foregoing work shall be sub- 
ject to the approval of the board of public improvements, and no sucli work 
of any kind shall be donc without such approval by the board. Ail such 
sevvers. drains, conduits, pipes and fixtures shall become and be the prop- 
erty of the city." 

Section 3 required the Exposition Company, within 6 months after 
the close of the exposition, to clear the site chosen of "ail tramways 
and ail railway tracks, rubbish and débris, and of ail buildings, sheds, 
pavillons, towers and other structures of every kind," and within 12 
months to restore the park "by doing ail necessary grading, the res- 
toration and repair or the formation of ail walks and roads, the plant- 
ing of trees," etc., according to plans to be approved by the board of 
public improvements. 

[1] The controversy arose when the Wrecking Company, in the 
démolition of the buildings and removal of the materials, commenced 
excavating and taking up the pipes. On its part the city appropriated 
funds for the spécifie purpose of taking up the water pipes. The 
former contended, and the trial court held, in the suit for an injunc- 
tion, that the right of the city evidenced by the ordinance was con- 
fined to the sewer and water pipes, tubes, drains, conduits, and ap- 
pertaining fixtures which, as laid, ivere necessary to the use of the 
park as restored. The contention of the city was as broad as the lan- 
guage of section 2; that is to say, that it was entitled to ail such pipes, 
etc., as had been put upon the premises, whether necessary to the park 
as restored or not. Which was right is the question for décision hère. 

[2] In a controversy over the meaning of a written contract, the 
duty of the court is to ascertain and give efïect to the intention of the 
contracting parties. Primarily that intention is to be gathered from 
the instrument itself, reading the language they hâve adopted accord- 
ing to its ordinary and popular sensé. Construction is an efïort by 
applying certain rules to ascertain the intention of the parties, when 
it is not clearly disclosed by their own forms of expression. In con- 
tracts, as in statutes, "where the language is clear and explicit, there 
is no call for construction." Calderon v. Steamship Co., 170 U. S. 
272, 280, 18 Sup. Ct. 588, 591 (42 U Ed. 1033). 

"The contract being free from auibiguity, no exposition is allowed contrary 
to the express words of the instrument." I^nited States v. Gleason, 175 U. 
S. 588, 606, 20 Sup. Ct. 228, 235 (44 L. Ed. 284). 

But, when construction is needed, the relations between the parties 
to a contract, the circumstances attending its exécution, and the acts 
donc under it before a différence bas arisen, are admissible to disclose 
200 F.— 16 
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the identity of the subject-matter and its extent, and to explain am- 
biguities and uncertainties in its terms, not, however, for the purpose 
of substituting another contract or other terms for those clearly and 
definitely expressed. If the character and extent of the subject-mat- 
ter is fully disclosed, and the terms employed fit unambiguously and 
definitely, the contract is not to be displaced or modified, though a 
court may be of opinion that it is unduly favorable to one of the 
parties, or that, if the attention of the other had been directed to cer- 
tain phases of its opération, he might bave insisted difïerently. 

"Previous and contemporary transactions and facts may be rery properly 
taken into considération to ascertain the sutiject-matter of a contract and 
the sensé in which the parties may hâve nsed particular terms, but not to 
alter or modify the plain language which they bave used." Brawley v. 
United States, 96 U. S. 168, 24 L. Ed. 622. 

With thèse well-established principles in mind, let us examine the 
contract which was made by the adoption of the ordinance and its 
acceptance. 

We think it is quite clear that the subject-matter of the contract, 
or rather that separable and distinct part of it which is involved in 
this controversy, embraces ail the sewers, drains, and water pipes laid 
in the grounds occupied by the exposition, including the appertaining 
fixtures. The second section of the ordinance, which deals particu- 
larly with this matter, says : 

"Ail sewers, drains, and conduits of any Icind," and water pipes and fix- 
tures ; that "the plans and spécifications for the construction of the fore- 
going work shall be subject to the approval of the hoard of public improve- 
nients, and no such work of auy kind shall be done without the approval of 
the board." 

In the sensé in which it is used, the phrase "of any kind" means of 
every kind. The final sweeping clause of the section is in thèse 
words : 

"Ail such sewers, drains, conduits, pipes and fixtures shall be and be- 
come the property of the clty." 

It would not ordinarily occur to a person reading this section that 
the subject of the contract was less comprehensive than as shown 
by the obvions and natural import of the words used ; that is, ail 
the sewers, drain pipes, and water pipes of every kind laid in the 
ground, and their appurtenant fixtures. But counsel for the Wreck- 
ing Company invoke a considération of section 3 as being part of the 
contract upon this particular matter, and they contend that, when read 
in connection with section 2, it discloses that the interest of the city 
sought to be expressed and preserved was solely and exclusively in the 
restoration of the park after the exposition was over, and that the 
phrase, "ail sewers, drains, water pipes and fixtures of any kind," 
means only such as were necessary to that principal end. With the 
common knowledge of other great expositions bef ore them when the 
ordinance was drawn and accepted, it must hâve been apparent to 
the parties that a part of the pipes necessary to a great project of 
that character would not, as laid by the Exposition Company, be nec- 
essary to the grounds when restored to their former condition. In- 
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deed, this must hâve been so manifest at the time that it is improba- 
ble that the contracting parties would hâve failed to express appro- 
priate words of hmitation, had they entertained such an intention. A 
restriction or exception of such an important character would not or- 
dinarily hâve been left to a construction vi'hich is at once difhcult 
and contrary to the natural import of the words they actually em- 
ployed. 

But counsel say it cannot be believed that the city was exacting 
compensation for the use of its park. We look at it in another way. 
Of the $26,000,000 expended on the exposition, the city aided directly 
to the extent of $5,O0O,OOO, and undoubtedly helped generously in 
other and indirect ways. The site, the use of which it gave for about 
three years, incl^ding the period of préparation, was a public place 
of récréation, in which its citizens were generally interested. The 
drains and pipes would be of comparatively small value as wreckage, 
and at a time several years before the exposition closed the full own- 
ership and control of them might well hâve been regarded as of 
advantage to the city, either that it might hâve a frCe hand in their 
sélection and arrangement in the restored grounds, or for further im- 
provement in the future. The grant of them by the Exposition Com- 
pany was for a public use, not a private one, and it was a part of 
a large transaction, in which the city yielded much and contributed 
liberally. Considering the relations of the parties and the circum- 
stances, a counter contribution was hardi y an exaction. During the 
period of the work of préparation for the exposition the board of 
public improvements of the city affirmatively asserted the right given 
by section 2 of the ordinance to pass upon the plans and spécifications 
for the laying of the drains, pipes, etc., and its right was at no time 
denied. Nor at any time was a distinction made between such of the 
drains, pipes, etc., as were necessary for the park as restored and 
those not so necessary. So far as the record shows, a distinction of 
that kind was not raised or suggested before the Wrecking Company 
purchased of the Exposition Company and began the work of removal, 
though there were occasions in which it would naturally hâve been 
asserted, had there been ground for it in the contract. It may be said 
generally that the acts of the parties under the contract were more 
consistent with the présent position of the city than with that of the 
Wrecking Company. 

A spécial contention is made by the Wrecking Company regard- 
ing the pipes of a high-pressure water System designed for protection 
against fire, but what we hâve said about the meaning and scope of 
the contract applies as well to them. It is urged that they should be 
excluded from the opération of the contract, because they were not 
in contemplation when it was made, and also because they were of 
différent material from the others, being of wrought iron or steel, in- 
stead of cast iron, and differently joined together. The ordinance was 
adopted in May, 1901, while the pipes were not laid until 1902. It can- 
not reasonably be said that any particular kind of pipes was in contem- 
plation, or not in contemplation, when the contract was maide. It must 
necessarily hâve been known only in a gênerai way that a System of 



244 200 FEDERAL REPOEÏEU 

sewers and drains and of pipes for a water supply and for fire protec- 
tion would hâve to be laid. Ail of thèse would be necessary to the ex- 
position ; but the détails, the kind of pipes, where laid in the grounds, 
the dimensions, how they should be joined, etc., were necessarily for 
the future, and it is improbable that such détails were in mind or in 
definite contemplation when the contract vvas made. Acting in ad- 
vance, and upon a most gênerai view of the future needs, the parties 
contracted comprehensively that the city should hâve ail such pipes of 
every kind, and giving to the provision its natural, ordinary meaning it 
must be held to embrace those carryiiig water for the extinguishment 
of fires. This conclusion is not affected by the fact that aftervi^ards and 
during the progreSs of the work the Exposition Company thought the 
low-pressure water System would suffice, but was rpquired by a fire 
prévention bureau to install one in which the water was maintained 
at high pressure. It is worthy of note that, when the high-pressure 
System was about to be install ed, the city asserted its right under sec- 
tion 2 of the ordinance to pass upon the plans. It made objections 
to the kind of pipe and to the character of the fixtures, which it 
afterwards waived ; but the fact remains that its right of supervi- 
sion was not questioned or denied. The interest of the city, which it 
was seeking to protect, was in the restoration of the grounds and also 
its reversionary title to the pipes. 

We think, however, that the title of the city is confined to the sew- 
ers, drains, and high and low pressure water pipes which were laid in 
the exposition grounds, and their immédiate fixtures, such as hy- 
drants, plugs, valves, and the like, and that it does not extend to the 
installations above ground in the buildings. The latter are more 
properly fixtures of the buildings, or business facilities. This line of 
proprietary séparation is a common one in sewer and water Systems, 
and that it was intended by the contracting parties is reasonably de- 
ducible from their language. There was also an implied récognition 
of it in the course of some exhibitors, who installed their own pipes, 
etc., of that character in the structures occupied by them. The phrase 
"sewers, drains and conduits," in a contract for the occupancy of 
land, does not ordinarily include those additional constructions in the 
buildings which are to be removed at the end of the term. The lim- 
itation of the pipes to those in the ground, with their directly attached 
fixtures, is also indicated by the phrase "the laying of water pipes," 
found in section 2 of the ordinance. The laying of water pipes in a 
designated tract of land would not commonly be taken to include the 
supplemental installations in the buildings. About one-third of the 
high-pressure water pipes were above ground and along the walls, 
in the galleries, and on the roofs of the exposition buildings, in some 
instances forming, with their attachments, what are called "sprinkler 
Systems." They should be regarded as belonging or pertaining to the 
buildings, rather than as an intégral part of the underground works, 
which supplied the water. For similar reasons the pipes of the Cas- 
cade and their immédiate fixtures are not included among those grant- 
ed to the city. 

Under the protection of the injunction of the trial court the Wreck- 
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ing Company removed and converted to its own use ail the pipes, 
etc., which, as laid, were not necessary to the park as restored. The 
city is entitled to the value, less the reasonable cost of removal, of 
such of them as belonged to it according to the foregoing conclu- 
sions. The reasonable cost of removal should be deducted, because, 
had the city prevailed, it would also bave done the work. The record 
does not enable us to ascertain the quantities with sufficient definite- 
ness for a just decree. It can be done by the trial court upon further 
évidence, if the parties do not agrée. 

The decree is reversed, and the cause is remanded for further pro- 
ceedings in coilformity with this opinion. 



MINE & SMELTER SrPPLY CO. v. STOCK GROWERS' BANK. 
(Circuit Court of Appeals, Eightli Circuit. October 21, 1912.) 

No. 3,641. 

1. Banks and Banking (§ 189*) — Cashieb's Check— Considération. 

Checks of a contractor, employed to coustruct city waterworks, drawti 
on défendant bank, having been protcsted, the bank offered to pay plain- 
tiff, froni whoin the contractor had purchased supplies, ,$5,870.74 in cash 
if plaintiff would walt for the balance until bonds of the city issued to 
pay for the waterworks, in the hands of the bank for sale, had been 
sold. A eashier's check for such sum was issued by défendant bank and 
delivered to plaintiff ; but the bonds not having been sold, and the bank 
never having received anything therefor, payment was refused. Plaintift's 
assistant secretary testlfled that tliere was no considération for the eash- 
ier's check, except the bank's promise to pay the contractor's checks, and 
that he did not know of his own knowledse, except what certain cor- 
respondence showed, as to whether any of the materials which had been 
stopped in transit were released on the delivery of the check. HeH, 
that the check was without considération and unenforceable. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 729- 
732, 736; Dec. Dlg. § 189.*] 

2. Banks and Banking (§ 227*) — Cashieb's Check — Action — Evidence. 

In an action against a bank on a eashier's check, évidence of a prior 
telegram, sent by the bank to plaintifE, advising it of the payment of a 
draft for certain cernent sold by plaintiff to the contractor, and prouiis- 
ing to pay another during the current vreek, was immaterlal. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §S 871- 
873 ; Dec. Dig. § 227.*] 

In Error to the Circuit Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Action by the Mine & Smelter Supply Company against the Stock 
Growers' Bank. Judgment for défendant, and plaintiff brings error. 
Affirmed. 

George S. Redd, of Denver, Colo., for plaintiff in error. 

T. Blake Kennedy, of Cheyenne, Wyo., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

•For otlier cases see same topic & § numeer ïn Dec. & Am. Digs. 1907 to date, & Rep'r Incie.-ie3 
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CARLAND, Circuit Judge. This case was hère once before on de- 
murrer to the complaint. Mine & Smelter Supply Co. v. Stock Grow- 
ers' Bank, 173 Fed. 859, 98 C. C. A. 229. The case having been re- 
manded for proceedings not inconsistent with the opinion of this 
court, it was moved for trial upon the second cause of action stated 
in the complaint. This cause of action declared upon a cashier's check 
executed and delivered to the supply company by the bank November 
9, 1906, for the sum of $5,870,74. The answer of the bank admitted 
the exécution and delivery of the check, but alleged that the issuance 
of said check was beyond the power of the cashier of the bank, and 
that the same was issued without considération. For a second dé- 
fense, the bank alleged that the plaintiff, on the 15th day of April, A. 
D. 1910, recovered a judgment against the town of Thermopolis, 
Wyo., in the District Court of the United States for the District of 
Wyoming, for the sum of $10,000, with costs, which judgment in- 
cluded the same items for which the cashier's check was given, and 
that to allow a recovery upon the cashier's check would represent a 
double payment. There was a replication by the supply company, ad- 
mitting thé recovery of the judgment alleged in the answer of the 
bank, but denying that a recovery upon the cashier's check would rep- 
resent a double payment. The replication also denied that the cash- 
ier's check was issued without authority and that there was no con- 
sidération for the same. 

A jury being waived, the case was tried to the court. Spécial find- 
ings of fact were made by the, court in favor of the défendant, upon 
which judgment was rendered. Exception was taken to each of the 
spécial findings of fact, and the Case is now hère on writ of error. 

The trial court found that the issuance and delivery of the cashier's 
check was entirely without considération. If this finding of fact is 
sustained by the évidence, it disposes of the case; and we wilF first 
consider the assignment of error based upon this finding. 

[1] The évidence introduced at the trial, so far as the considération 
for the cashier's check is concerned, established the following f acts : 
James W. Martin was cashier of the bank. Holdrege & Son had 
a contract with the town of Thermopolis to build a waterworks Sys- 
tem. The town issued bonds in the sum of $30,000, which seemed 
to hâve been delivered to the bank to deliver to Holdrege & Son when 
the ktter had given a good and sufficient bond for the performance 
of the contract of building the waterworks System. Martin testified 
as a witness that the cashier's check was issued by him November 9, 
1906, with the belief that the bonds had been sold in Denver, Colo., 
and that on thé next day the bank would receive the proceeds thereof ; 
that the cashier's check was given to pay the unpaid and protested 
checks drawn by Holdrege & Son on the bank, in favor of the sup- 
ply company. The sale of the bonds, hovi'ever, failed, and they were 
subsequently adjudicated invalid by the courts, so that the bank never 
received any money whatever for the cashier's check. 

Herbert E. Fiske, a witness for the supply company, and who was 
its assistant secretary in November, 1906, testified that there was 
nothing said about the sale of the bonds when Martin^ the cashier, 
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gave the cashier's check, and that the only thing he (Fiske) heard in 
référence to the matter was that the cashier's check was dehvered 
to the supply company to carry ont a proposition made by Martin in 
a letter dated October 13, 1906. Fiske also testified that there was 
no other considération for the check than the promise of the bank to 
pay checks of Holdrege & Son, sonie of which had been protested, 
and others not cashed. It further appeared in évidence that the sup- 
ply company was furnishing supplies to Holdrege & Son, and that in 
payment therefor Holdrege & Son drew checks upon the bank. After 
the bank had paid the checks of Holdrege & Son up to the sum of 
$1,800, it stopped paying such checks. The supply company there- 
upon took up the matter with the bank both by letter and telegram, 
and the bank in reply thereto wrote the foUowing letter: 

"Thermopolis, AVyo., Oct. 13, 1906. 
"To the Mine & Smelter Supply Co., to H. S. Sllverstein, Thelr Attorney: 
We hâve tliis proposition to make to you with référence to the amounts due 
to the Mine & Smelter Supply Company on account of supplies and materials 
furnished to Mr. Holdrege for the waterworks for the town of ïhennopolis, 
and on account of outlays thereon, namely: If you will accept .f5,S70.7-l in 
cash at once and wait for the balance of your bills until the bonds are sold, 
or else accept $5,000 of said bonds at par, as soon as in,iunction is dissolved, 
for the balance of your bills as now presentod. and release ail shipments of 
materials at once, then we will pay said $5,870.74 in cash at once, and the 
balance as soon as bonds are sold, or else, at your option, deliver $5,000 at 
par of the waterworks bonds as soon as in junctiou dissolved, in payment of 
the said balance. The Stock Growers' Bank, 

"By J. W. Martin, Cashier." 

It will be observed that the sum of $5,870.74, mentioned in the let- 
ter, is the same sum for which the cashier's check was given. The 
check was given in Denver, Colo., by Martin, when he was there ne- 
gotiating a sale of the bonds heretofore mentioned. The supply com- 
pany deposited the check with the First National Bank at Denver, 
and that bank forwarded the same to the Stock Growers' Bank at 
Thermopolis for collection. The Stock Growers' Bank refused pay- 
ment, and, as Martin testified, for the reason that the sale of the bonds 
had failed. 

The évidence is undisputed that the bank never received any money 
considération for the cashier's check. On the theory, however, that 
the cashier's check was given in pursuance of the offer made in the 
letter of October 13, 1906, above quoted, it remains to be seen whether 
the supply company suffered any détriment by reason of anything 
that it did in reliance upon the cashier's check. Fiske was the only 
witness who testified upon this matter, and his testimony is as fol- 
lows : 

"Q. Do you know what the Mine & Smelter Supply Company did after that 
[giving of the cashier's check] in regard to the shipment of goods — ^goods 
stopped in transit? A. I could not say absolutely, but I believe the eorre- 
spondence will show that the shipments were released. Q. Do you know 
whether they had been tied up at that time pending this settlement, thèse 
shipments? A. Yes, sir. Q. What do you know about goods being dellvered 
after that, Mr. Fiske? A. I know nothing of my own knowledge, except what 
the correspondence shows. Q. Well, what do you know about the shipment 
of goods — that is, the stopping of goods — being released after this check was 
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delivered to you? A. Well, I know that the Mine & Smelter Snpply Company 
Rave instructions relative to tliose sliipments after tliis casliier's cliecli was 
delivered to them." 

This testimony is too uncertain and meager upon which to fix a 
liability on the bank of over $5,000, especially as Fiske also testified 
there was no considération for the cashier's check, except the promise 
of the bank to pay the checks of Holdrege & vSon. We think the 
trial court could not hâve found otherwise than that the cashier's 
check was issued and delivered without considération, whether we ac- 
cept the testimony of Martin as to the circumstances under which it 
was issued, or the testimony of Fiske, and the trial court had the right 
to believe either. 

The admission by the trial court in évidence of the pétition and 
judgment in the case of the Mine & Smelter Supply Company against 
the town of Thermopolis is assigned as error. There could be no 
error in this act of the court, because the pleadings admitted the ren- 
dition of the judgment, and the évidence showed that a part of the 
claims that were included in the amount for which the cashier's check 
was given were included in the amount for which the judgment was 
rendered. As we must sustain the judgment below by reason of the 
finding that there was no considération for the issuance of the cash- 
ier's check, it becomes immaterial to inquire about the finding in réf- 
érence to the pétition and judgment in the case of the Mine & Smel- 
ter Company aganst the town of Thermopolis. The mère fact that 
judgment had been rendered in the case mentioned, and not collected, 
would not be a défense to the cashier's check in any event ; but the 
whole matter becomes immaterial, in view of our conclusion upon the 
finding of the court as to failure of considération. 

[2] It is also assigned as error that the trial court excluded Ex- 
hibits G, H, and I, offered in évidence by the supply company. An 
examination of thèse exhibits demonstrates that they were in no way 
relevant to the question as to whether the bank had ever received any 
considération for the cashier's check. Exhibit I was a telegram sent 
September 13, 1906, by the bank to the supply company and read as 
f ollows : 

"Draft for cernent paid. Other will be paid this week." 

This was long before the cashier's check was given, and before the 
letter of October 13, 1906, had been written, and was a niere prom- 
ise to pay, for which there appears to hâve been no considération. 

No error appearing in the record, we are of the opinion that the 
judgment must be affirmed ; and it is so ordered. 
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STUDLEY V. BOYLSTON NAT. BANK OF BOSTON. 

(Circuit Court of Appeals, First Circuit. November 21, 1912.) 

No. 991. 

BankrtiptcT (I 166*) — Préférences — Patment to Bank. 

The bankrupt was a customary borrower and deposltor at défendant 
bank, where it kept a deposit account and where it had been In the liabit 
of paylng discounts at maturity by cbecking against the deposit account. 
On September 12, 20, and 30, and on October 3, and 14, 1910, payments 
were made out of the deposit account to settle maturing discounts, ail 
withln four months before proceedings in bankruptcy liad commeneed. 
Held, applylng Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 
380, and Lowell v. Trust Company, 1S8 Fed. 781, 86 C. C. A. 137, that, 
sucli payments having been made in good faith, and no deposits having 
been made after insolvency to enable the bank to secure a préférence, 
tiie payments did not constitute a préférence. 

[Ed. Note. — For otUer cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

Appeal f rom the District Court of the United States for the Dis- 
trict of Massachusetts; Frédéric Dodge, Judge. 

Action by H. J. Butler Studley, as trustée of the CoUver Tours 
Company, against the Boylston National Bank of Boston, to recover 
alleged préférences. From a decree dismissing a pétition, the trus- 
tée appeals. Affirmed. 

J. Butler Studley, of Boston, Mass. (Stewart C. Woodworth and 
Brandeis, Dunbar & Nutter, ail of Boston, Mass., on the brief), for 
appellant. 

Hollis R. Bailey, of Boston, Mass. (George F. Piper, of Boston, 
Mass., on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The proponent of this proceeding is 
the trustée in bankruptcy of the CoUver Tours Company. The re- 
spondent is a bank of deposit, where the bankrupt kept an ordinary 
bank account, borrowing money from it, and keepîng deposits there, 
from 1907 to the time the bankruptcy pétition was filed on December 
16, 1910. Borrowings and deposits ran along in the customary way, 
with nothing occurring out of the common course, unless as here- 
in stated. The trustée, claiming that what occurred constituted a 
préférence, filed in the District Court a pétition to recover from the 
bank certain sums received by it, which pétition was dismissed by 
the District Court in bankruptcy, whereupon the trustée took this 
appeal. 

The appellee — that is, the bank — first filed a pétition for dismissal 
of this appeal on the ground that there had been no final decree; 
but the order in the District Court dismissing the pétition contained 
ail the éléments of a final decree, and was in such form as bas been 
customarily accepted as such in bankruptcy proceedings. 
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The most convenient way of stating the facts îs to recite them 
as they appear in the opinion of the learned judge of the District 
Court, which, although not strictly a part of the record, so far as we 
cite it is fully supported by the proofs. We wiU observe, however, 
that the word "payments," as used in the citation we make, covers 
proceedings by offset as well as payments according to the usual use 
of the Word. The opinion states as follows : 

"The payments to this bank which the trustée seeks to recover back as 
préférences voldable under section eOb of the Bankruptcy Aet (Act ,Tuly 1, 
1898, c. 541, 30 Stat. 562 [U. S. Couip. St. 1901, p. 3445]) were on Septeniber 
12, 20, and 30, and October 3 and 14, 1910. The payments were of $5,000 
each, except that of October 3d, which was of $2,500. Adjudication was on 
January 9, 1911, under an Involuntary pétition flled Deeember 16, 1910 ; the 
act of bankruptcy charged being a gênerai asslgnuient by the bankrupt on 
Deeember 9, 1910. 

"Each of the payments was from funds which had been from time to tinie 
deposited by the banicrupt to its own crédit, and subject to its owu checks, 
in a deposlt account which it had malntained with the bank since 1906. Each 
payment was oï a note wliich had previously been given to the banlv by tlie 
bankrupt and which fell due at the time of the payment. The payments of 
September 12th, 20th, and SOth were each made by the bankrupt's check 
upon the deposlt account referred to, given at tlie time by it to the bank for 
the purpose. In the case of the payments on October 3d and 14th the bank 
Itself charged up the amount due on the note against the deposlt account 
witliout asking the bankrupt's consent, but wlth its acquiescence, thus pay- 
Ing Itself the amount due on the note without the use of any check to effect 
tiie payment." 

We cite further from the opinion of the learned judge of the 
District Court to show the nature of the deposit account in ques- 
tion : 

"In .lune, 1907, the banli discounted two notes of $2,000 each for the bank- 
rupt, which were paid from its deiaosit account lu October, 1907. In Febru- 
ary, 1908, it had discounted three notes, aniountlng lu ail to $6,500, which 
were paid in like nianner in September and October, 1908. In 1909, under 
an agreement to give the bankrupt a 'Une of discount' aniountlng to $25.000, 
it discounted notes aniountlng to $15,000 In Aprll, $10,000 in May, $30,000 
In July, and $500 in September. Of thèse notes $25,000 in ail were renewed 
during the year as they became due, and $10,500 in ail were paid. Beginning 
with May 12, 1909, the total amount of thèse notes outstanding during the 
remainder of the year was at no time less than $25,000, and for a tlnie in 
September, 1909, it stood at $25,000. Under a similar agreement, new notes 
aniountlng to $25,000 in ail were discounted during 3910 at various times up 
to and including August 4th, notes to the same amount were renewed at 
varions times to and including September 6th, and notes to the same amount 
were paid from the deposlt account at varions times up to and including .luly 
22d ; the total amount of notes outstanding being $25,000 in February, 1910, 
rising to a maximum of $30,000 in Aprll, falling to a minimum of $10,000 on 
June 20th, and standing at $25,000 between August 4tli and September 6th, 
Inclusive. The successive payments claimed to be préférences reduced this 
amount after September 6th from $25,000 to $2,500 ; there being one note for 
that amoxmt, given October 3, 1010, outstanding after the paymeut of October 
14th. Exhibit 2, presenting in détail the dates and araounts of ail the dis- 
counts, renewals, and payments during the entire jieriod from June, 1907, to 
and including October 14, 1910, may be referred to. 

"The deposit account above referred to began in 1906, and was continued 
up to Deeember 2, 1910, a week before the gênerai assignnient meutloned, 
when it was elosed on the books of the bank. It was at ail times a regular 
gênerai deposit account, subject to check by the bankrnpt in ordinary course. 
Its State from day to day during the time of its continuance is shown by 
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transcripts from the bank's books (Exhiblts 13 and 14), and Is below re- 
ferred to." 

It thus appears that the account was of a fluctuating character, 
as might be expected from the nature of the business of the bank- 
rupt corporation, which was that of conducting tours, some of them 
around the world, a business which is generaUy done more on créd- 
it, by anticipating the future, or on estabUshed good will, than on 
the amount of fixed capital or permanent assets. 

Nevertheless, the circumstances are such that, under the amenda- 
tory bankruptcy act of June 25, 1910, the rule of this court in Har- 
dy V. Gray, 144 Fed. 922, 75 C. C. A. 562, might not apply, except 
for the peculiar circumstances relating to ail bank accounts kept in 
good faith, and the décisions in New York National Bank v. Massey, 
192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380 (January 4, 1904), 
and Lowell v. International Trust Co., 158 Fed. 781, 86 C. C. A. 
137, decided by this court on December 17, 1907. 

The circumstances in this case may not be in ail particulars the 
same as in the cases cited ; but the cases cited make such broad dis- 
tinctions with référence to going bank transactions that the prin- 
ciples enunciated reach the appeal at bar. Those décisions seem to 
hâve regard to the necessities of public interests. Thèse require that 
banks of deposit and discount should not be held to rules so strict 
as to embarrass, so far as it can be avoided, their transactions with 
the localities in which they are situated. And especially regard must 
be had to circumstances such as exhibited hère, where crédit is nec- 
essarily given, not merely on the faith of existing assets, but on the 
expectation of the results of hopeful enterprises, characteristics which 
may necessarily be involved in any long-continued enterprises such as 
those relating to world-round tours. 

Of course, to be within the rule of the cases cited, good faith 
must exist, and there mu.st be no deposits made after insolvency 
threatens, whoUy or especially for the purpose of enabling a bank to 
secure an advantage over other creditors. In this case it is plain 
there was no such intention; and it is also plain that the deposits 
were honestly made, so that, within the somewhat artificial rule in 
Bank v. Massey, as stated in the opinion of Mr. Justice Day in be- 
half of the court, at page 147 of 192 U. S., at page 201 of 24 Sup. 
Ct. (48 L. Ed. 380): 

"A deposit of money to one's crédit in a bank does not operate to diminish 
tlie assets of the depositor." 

It being- the fact that the deposits were honestly made, and as 
also the bankruptcy statutes go beyond the common law, which al- 
lows set-ofï of ail debts overdue, in that they also allow set-off of 
everything due and not due, when brought down to "présent value" 
so far as the interest account is concerned, it follows that in the 
présent case, as stated in Lowell v. International Trust Co., at page 
784 of 158 Fed., at page 140 of 86 C. C. A., what the bank did was 
simply to give form to what the law itself would accomplish in 
substance. We will repeat hère what we said there, namely; 
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"What the Internationnl Trust Company dld in the case at liar, more tlian 
what was done in New Yorlv Bank v. Massey, was, as we hâve sald, siniply 
to give form to what the law itself acconii)lished in substance. JMoreover, if 
what was done by the International Trust Company, in distinction from what 
was done by the creditor in New Yort; lianlî v. Massey, aceoni]ilished a préf- 
érence, and for that reasori was invalid or has been invalidated, the condi- 
tion prior to the charslns up the demand loans wonld hâve been restored l)y 
foi'ce of law, aud the deposit would reniain with the International Trust 
Company, precisely as It did in the case before the Suprême Court, and also 
the law would be left to operate in precisely tlie sanie manner. Ail this, 
therefore, raises no substantial différence which we can discover to relieve 
us from the conclusions of the Suprême Court in tlie case on which the Inter- 
national Trust Company relies." 

In applying thèse broad principles, vvhether the depositor gave 
checks against his deposits for notes as they came due or notes which 
were overdue, or the bank delayed ail proceedings until the pétition 
in bankruptcy was filed, and thus evidenced a stattitory set-oît, was 
purely a matter of form; and it follows that the décision of the Dis- 
trict Court was correct. 

The decree of the District Court is affirmed, and the appellee re- 
covers its costs of appeal. 



GOIN V. CINCINNATI REALTY CO. 
(Circuit Court of Appeals, Sixth Circuit. Novemljer 7, 1912.) 

No. 2,2,34. 
Infants (§ 44*) — Lease or Pkoperty undek Okder or CorsT — Suit for Can- 

CELLATION ENTIBETY OF CONTBACT. 

A minor, whose interest in remaiuder in real estate was leiised for 9i) 
years by authority of the court, with an option to the lessee to purchase 
at a stated price, cannot after reaeliins niajority maintahi a suit in 
etiuity for caneellation of the option clause in the lease, ou the sround 
that the court had no power to authorize it, while retainins the beneiit 
of the other provisions, for which such option was part considération. 

[Ed. Note. — For other cases, see Infants, Cent. Dig. § 05; Dec. IJig. 
§ 44.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

Suit in equity by EUen M. Goin against the Cincinnati Realty Com- 
pany. Decree for défendant, and complainant appeals. Affirmed. 

In May, 1890, the appellant, theu 13 years of âge, owned an interest in 
remainder in the real estate herein involved. Such interest arose under the 
will of her grandfather, and was subject to a life estate in her motlier. ïhe 
exact character of the interest is not now important. In ISOO ail the adult 
parties in interest agreed that the preniises should be leased to one Crosley 
at a net annual reutal of .$20,500 for a period of 90 years, reuewable forever, 
and with an option to the lessee to purchase after 15 years at the price of 
.fSOO.OOO. There was no provision for revaluation to affect the rental, or for 
reappraisemeut to affect the price, but botli sums werc to continue un- 
changed. Thereupon the adult parties applied to the court of common pleas, 
in Cincinnati, for an order approving such a lease, and appointiug a trustée 
to niake the sanie. ïhis application purported to be pursuant to a statute 
(I{. S. Ohio, § 580.3 et seip), providing that, in an action by life tenants, the 

•For other cases see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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court, if satisfled that a lease of tlie pi'operty wiU be for tlie beiiefit of the 
persons holding the présent estate and do no substantial injury to those in 
reoiainder, uiiglit authorize a saie of sucli estate or a lease tliereof. Appel- 
lant was lirouglit In by publication, an order was made authorizing sucli lease 
and appoiuting Albert C. Barney to niake the same. and In May, 18!)0, lie 
executed tiie lease to Crosley. ïhls purported to be according to the avi- 
thority of thèse court proeeedlngs, and it recited the nanies of the parties 
Interested, includlng appellant, and provided that the lessee sliould pay the 
ugreéd rental and ail taxes, and meet certain other conditions, and contained 
this further provision: "And the said Albert C. Barney, acting for and on 
behalf of the said parties entitled to said promises and the rents, issues, and 
profits thereof under the wiil, * * * further co venants and agrées to 
and with the said lessee * * * that the said parties will, after the ex- 
piration of 1.5 years from the date of this lease, provided this lease is of full 
force and opération, convey the said preniises to the said lessee, hlp heirs 
and assigns, * * * provided said lessee, his iieirs or assigns, slsall hâve 
given to them, their heirs or assigns, six nionths' notice in writing of the 
intention to exercise said privilège of purchase." 

The rentals hâve been regularly paid, appellant's motlier receiving a share 
thereof. Appellant became of âge (in Ohio) in 1895. About 1905 Crosley's 
rights as lessee became vested in appellee. In June, 1905, it gave appellant 
written notice of its élection to purchase, but a little later recalled this notice ; 
ami it then let contracta for, and proceeded to erect on the premises, a build- 
ing eosting more than $1,000,000. In September, 1006, appellant, who, since 
liefore 1890, had continuously been a résident of New York, iiled this Mil, 
claiming that the option toi purchase, found in the lease, Is a cloud upon the 
title to her Interest and should be renioved. lier substantial position was 
that the statute did not authorize any order of court for a lease with an 
option to purchase, and that so far as the order authorized the option to 
purchase it was void. On the linal hearing tlie bill was dismissed; the 
court below being of opinion that the order in question was, at the most, 
voidable only, and therefore should be sustained agaiust this attaek. 

Jones & Jones, of Newark, Ohio, and McMahon & McMahon, of 
Dayton, Ohio, for appellant. 

Frank O. Suire, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). We 
do not think it is open to us to consider the question whether the 
order of the common pleas court was void or only voidable, nor the 
question whether complainant's conduct since her majority should 
bar heri from relief in a court of equity, nor the qviestion whether 
the lease in ail its provisions may be sustained upon the principles 
of agency and ratification and without any dependence on the court 
order. While a perpétuai lease, or, what is the same thing, a lease 
for a term "renewable forever," is not known in some jurisdictions, 
it seems to be not uncommon in Ohio, and the power of fully com- 
pétent parties to make such a lease is not challenged. An option to 
purchase is a common feature of leases. There is, then, nothing ab- 
normal or necessarily invalid in the instrument, taken as a whole, 
and complainant is in the ordinary position of the minor who, after 
her majority, attacks some instrument made by another in her behalf 
during her minority. 

It is a mistake to regard this suit as an attaek upon a decree. The 
decree was only a means to an end. The end was the contract of 
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lease. A decree is pronounced by the law, perhaps in invitum. It 
may often be valid in part and void in part for lack of power. There 
would be a natural presumption that the court intended to go to 
the limit of its power and no further. Not so with a contract. Its 
parts are normally interdependent. A part can be stricken out, while 
part remains, only if separability clearly appears. 

Complainant did not, in this case, attack the lease as an entirety. 
She only asked to hâve eut off from it that feature which she con- 
sidered undesirable. The prayer of her bill is "that the said alleged 
privilège of purchase of the, premises described herein and ail lan- 
guage of agreement relating thereto may be set aside and annulled," 
etc. True, in connection with several clauses to the same efifect with 
that just quoted, there is a prayer "that complainant be decreed to 
be the owner of said premises and entitled to the possession of the 
same at the termination of the life estate of her parent"; but, tak- 
ing the case altogether, this should be construed as a prayer that 
she be declared the owner subject to the other provisions of the lease. 
If there was ambiguity in this prayer, it is removed by the statement 
in appellant's brief that the purpose of the suit is to set aside the 
privilège of purchase and remove it as a cloud upon the title, and 
by the statement of counsel upon the oral argument that they were 
not, in this suit, attacking the lease itself, but only this provision, 
We are not concerned with complainant's motives in taking this po- 
sition, but it is not improbable that a perpétuai ground rent of $20,- 
500 per year, with taxes paid, and under ail the conditions hère ex- 
isting, would be worth more than $500,000, if the purchase option did 
not exist. 

So we find complainant (so far as the présent suit is concerned) 
acquiescing in this lease, and allowing it to stand for her benefit as 
soon as the life tenancy ceases. She thereby is, for the présent, pre- 
serving for herself the ultimate benefit of the agreed rental, the tax 
payments, and ail other burdens put upon the lessee. At the same 
time, she proposes to repudiate the purchase option, which formed 
a part of the contract and a part of the considération for the lessee's 
agreement to pay rent. We see no way in which thèse can be con- 
sidered as two contracts not interdependent. Each part is naturally 
a considération for the other part. There is no room to conclude 
that the lessee would hâve agreed to pay the stipulated rent unless 
he had been given the option to purchase. This option is not an 
afterthought, thrown in to make good measure after the bargain 
was made. It formed one of the mutual conditions negotiated be- 
fore the application was made to the court. Under familiar rules, 
complainant cannot be heard to attack one part only of an entire 
contract (Barrie v. Earle, 143 Mass. 1, 5, 8 N. E. 639, 58 Am. Rep. 
126, and cases cited), nor be allowed to ratify in part only, so as 
to get the benefits and avoid the burdens (Bacon v. Johnson, 56 Mich. 
182, 185, 22 N. W. 276). 

We do not intend to characterize this bill as in itself a final ratifica- 
tion by complainant of the lease, but rather as a mistaken and abor- 
tive attempt to get her claims into court; and if complainant, or an- 
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other in similar interest, shall hereafter elect to attack the validity 
of this lease as an entirety, the complaint must receive such atten- 
tion as its merits deserve and the rules of law or equity permit; and 
the question might then arise whether the option privilège was so 
solely for the lessee's benefit that he could, by waiver, cure any gên- 
erai invalidity resulting f rom the présence of the privilège ; but, until 
such gênerai attack is made, there is nothing for the courts to dé- 
cide. 

The decree should be affirmed, with costs. 



KEW YORK, N. H. & H. R. CO. v. BRANSTEETER. 
(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 74. 

1. Appeal and Errob (§ 1002*) — Finmngs— Conflicting Evidence— Review. 

A verdict flndlng tliat a running board on the top of a car, from 
wliich plaintiff slipped and was injured, was détective, in tliat it was 
so tilted as not to be reasonably safe for its purpose, based ou eonflicting 
évidence, will not be reversed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3935- 
3937; Dec. Dig. § 1002.*] 

2. Mastee and Servant (§ 2S9*) — Injuries to Servant — Railroad — De- 

FEcTiVE Running Boabd — Contributoby Négligence — Question for 
Jury. 

In an action for injuries to a bralceman by slipping from a tilted 
running board on the top of a car, whieh was covered with ice, while ho 
was reaching to recover iiis lantern, whether he was négligent was for 
the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
10S9-1132; Dec. Dig. § 289.*] 
8. Masteb and Servant (§ 2S8*) — Injuries to Servant — Railroads — Brake- 
MAN — AssuiiKD RisK — Deeeciive IIunning Board. 

Where plaintiff, a brakeiuan, sliiiped from a defective running board, 
which was covered with ice, as he reached to recover his lantern, which 
had started to slip from the car as he was releasing the brake, and it 
appeared that he did not know of the defect until the emergency of 
having to recover the lantern arose, plaintiff dld not assume the risk as 
a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1005, 1068-1088; Dec. Dig. § 288.» 

Assumption of risk incident to employment see note to Chesapeake 
& O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the District Court of the United States for the South- 
ern District of New York; George C. Holt, Judge. 

Action by Emil Bransteeter against the New York, New H.aven 
& Hartford Railroad Company. Judgment for plaintiff, and défend- 
ant brings error. Affirmed. 

ïhis cause cornes hère upon writ of error to review a judgment entered 
upon a verdict in favor of défendant in error, who was plaintiff below. The' 
action was brought by a brakeman, to recover for Personal injuries result- 
ing from a fall from the top of a box car while his train was standing in 

'For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r ludexeg 
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the New Haven yard. Tlie accident liapiiened on a dark sieety niglit, wlien 
tlie falling rain froze as It fell, iiiul the top of the cars and the runnlng 
boards thereou were coated with ice. He was engaged in releasiuR a brake, 
and, flndlng the dog frozen. placed hls lantern on the ruuulug board of the 
car in front till he could diseiigage the dog. As he released the brake, tlie 
lantern slipped. Ile tried to recover it, but It had gone to one sidc of the 
rool', and to get it he had to step on the rniining board and reach over. 
As he did this, hi.s foot went froui under lilni, and he fell. 

Charles M. Sheafe, Jr., and W. h- Barnett, both of New York 
City (Nathaniel S. Corwin, of New York City, of counsel), for plain- 
tiff in error. 

Thomas J. O'Neill, of New York City (L. F. Fish, of New York 
City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. [1] The first contention of the défendant is 
that there is no proof that any defect in the running board was the 
cause of the accident. The plaintiff testified that the runnitig board 
was composed of two planks, each 5 to 8 inches wide, laid side by 
side, with a space between them ; that one of thèse planks, the one 
on which he slipped, instead of being substantially level, as it should 
be, was inclined from 1 to 11/2 inches. Ile described it as being bent 
or broken down on the outer edge to the extent indicated. If there 
were such a distortion, it is apparent that, if the surface of the 
board was coated with ice, the liabilitv of one's foot to slip when 
placed upon it when thus inclined would be materially increased. The 
plaintiff was the only witness who testified to this distortion of the 
board, and a car inspecter, who looked at the board inimediately after 
the accident, contradicted hini; but the conflict of testiniony thus 
presented was sent to the jury under a charge which cautioned them 
to be very careful in weighing the évidence, and instructed them 
most carefully as to the law of the case. We do not see how we 
could reverse their finding that the board was tilted so much as to be 
not reasonably safe for its purpose. 

[2| We do not understand that défendant rtow contends that 
plaintifï was guilty of any contributory négligence, in standing on the 
board and reaching over to recover bis lantern. If such contention 
were made, it is sufficient to say that on the testimony that question 
was one for the jury to pass upon, and their finding that he was 
not négligent cannot be disturbed. 

[3] It is contended that the bending in the board was open and 
obvious, and that in going thereon plaintiff assumed the risk as a 
matter of law. But the testiniony was that he did not know of the 
defect until the emergency arose of having to recover his lantern. 
The court charged the jury as requested by the défendant as to as- 
sumption of risk, and they found, evidently, that the defect was not 
so open and obvious that plaintiff could be held to hâve assumed any 
-risk in stepping on the board, other than the risk of finding ice on a 
board normally horizontal. This conclusion we see no reason to 
disturb. 

The judgment is affirnied. 
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TEMPLETOX v. WOIJ.ENS. 
(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 58. 

Bankbuptcy (§ 165*) — COMPROirisE — Paymest — Préférence. 

Wliere, pursuant to a conteiuplated compromise settlement of a banlî- 
rupt's (lebts, détendant, a judsment créditer, was paid the stlpulated 
amount to obtain a discharge of his lien, and lie received the same in 
good faith, and it appeared that the settlement would hâve been com- 
pleted, except for the tact that the bankrupt becanie insaue, whereupon 
the settlement was abandoned, the payment so received was not reeover- 
able as a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266; Dec. Dig. § 165.*] 

In Error to the District Court of the United States for the West- 
ern District of New York ; John R. Hazel, Judge. 

Action by Ricliard S. Templeton, as trustée in bankruptcy for 
Frank J. Kehler, against Moses Wollens, to recover a payment made 
to the défendant in accordance with a proposed compromise as an 
alleged préférence. Judgment for défendant, and plaintiflf brings 
error. Affirmed. 

Writ of error to review a judgment of the District Court, Western Dis- 
trict of New York, dismissing the coinplaint in an action brought by a trustée 
In bankruptcy to recover the amount of an alleged préférence. 

In December, 1906, Frank J. Kehler was a wholesale llve stock dealer in 
Buffalo. At that time he purchased a large uumher of cattle, shipped them 
to Pennsylvania, left the state and refused to pay hls creditors, among whom 
was the détendant. Shortly aftervvards Enterllne, a Pennsylvania lawyer 
representing Kehler, came to Buft'alo to arrange a settlement with the cred- 
itors. He met them and arrangea a compromise settlement on a 60 per 
cent, basis plus some additional expenses and costs. The funds to carry 
ont the settlement were to be obtained by the sale of certain real estate in 
Buffalo upon whlch the défendant had a judgment lien and from advance- 
ments to be made by Kehler"s relatives. ïhe attorney obtained the aid of one 
Waltz, président of a local bank, to sell this property and to assist in carry- 
Ing eut the settlement. A sale of the property was arranged and shortly 
thereafter the attorney, who had returned to l'ennsylvania, came back with 
sufflcient funds, in addition to the amount expected to be realized from the 
sale of the real estate, to pay the requlred percentage. There was delay 
concerning the title and so he returned taklng the funds with him, but in- 
structed Waltz to proceed with the sale, to pay the défendant the .stlpulated 
amount and obtain the discharge of his lien, to make certain other payments, 
and to hold the balance subject to his order. Waltz did as directed and 
paid the défendant the agreed percentage upon his claim. In the mean- 
time Kehler had become insane and his relatives who had agreed to furnish 
the money to carry through the settlement, withdrew from such agreement 
and the settlement was not carried ont with other creditors. There was no 
évidence that either Waltz, who acted in behalf of Kehler, or the défendant 
at the time of the payment of the stlpulated percentage, had any kuowledge 
that there was any change in the situation or that the settlement with the 
other creditors would not go through. Kehler was subsequently adjudicated 
a bankrupt and the présent suit is to recover the amount paid the défend- 
ant on the ground that it constituted a préférence in violation of the bank- 
ruptcy act. 



♦For other cases see same toplc & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
200 F.— 17 
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Weimert & Templeton, of Buffalo, N. Y., for plaintiff in error. 
E. Rubenstein, of Buffalo, N. Y., for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). Undoubt- 
edly the défendant received a greater percentage than other creditors. 
But it was a préférence only in case he had reasonable cause to be- 
lieve that one was intended. The amount was paid in pursuance of 
a compromise settlement. There is nothing to show that the settle- 
ment was undertaken otherwise than in perfect good faith or that 
it would not- hâve been carried out if Kehler had not become insane. 
There is equally nothing to show bad faith on the part of the de- 
fendant either in entering into the agreement or in receiving the 
money. It does not appear that when the money was paid either 
Kehler's représentative or the défendant knew that any change in 
the situation had taken place. Nor do we see that anything occur- 
red to put the défendant upon inquiry or that if he had made in- 
quiries, short of making an investigation in Pennsylvania, anything 
would hâve been disclosed. It is unnecessary to go so far in this 
case as in Smith v. Hewlett Robin Co., 178 Fed. 271, 101 G. C. A. 
576, where this court said: 

"When an offer of compromise Is made the creditors are Justlfled In be- 
Ueving that it Is made in good faith to ail creditors unless something occurs 
to put them upon Inquiry." 

In our opinion the évidence was insufficient to warrant the jury 
in finding that the défendant had reasonable cause to believe that 
a préférence was intended, and consequently the nonsuit was prop- 
erly granted and the complaint dismissed. '~" 

- The judgment of, the District Court is atfirmed, 



YOTJNG V. BUELEY et al. 

IfCircnit CoTjrt of Appeals, Slxth Circuit. Novemher 7, 1912.^^ 

No. 2,228. 

Patents (§§ 19, 328*) — Invention — Mbthod of Decoeatino Pottert. 

The Xoung patent. No. 838,155, for a method of decorating pottery, Is 
void for lack of Invention, in vlew of the prior use by others of the 
same method for niarking names and other décorations on heavy stone- 
ware; Its adaptation to use on more fragile ware requiring a change in 
degree only, by mailing a more elastlc backing for the stamp used. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. S 19; Dec. Dlg. 
I 19.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio; John E. Sater, Judge. 

Suit in equity by John W. Young against James Burley and others. 
Decree for défendants, and complainant appeals. Affirmed. 

*For othsr casea le* same topic & i uxiUBsa, ia Dec. & Am, Digs. 1907 to data, & Rep'r Indexe* 
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The followîng is the opinion, by Sater, District Judge, in the court 
below: 

The blU charges Infrlngement of patent No. 838,155, applled for Marcli 17, 
1906, by J. W. Young, and Issued December llth foUowlng. The patent re- 
lates to new and useful ImproTements In the method of decorating earthen- 
ware. Its object Is to produce an ornamental ware wlth but a single firing 
of the material, thereby producing crockery havlng an underglazed orna- 
mental design comparing favorably wlth the ordlnary twlce-flred whlte Bristol 
glass or Holland ware. The method Involves the use of a flexible rubber 
stamp restlng upon a soft cushlon, and wlth the outlines of an elastic design 
In hlgh relief to be transferred to the surface of the crockery. The varloua 
parts of the design are brought yleldingly into contact with the surface of 
the crockery whlle In a green state, whether such surface be convex or con- 
cave. To transfer the design to the damp surface of the ware, the stamp, 
preferably the center portion of It, Is flrst llghtly applled to the convex or 
concave surface, and Is then tilted back and forth on the ware to Imprlnt the 
whole of the design. It would seem, however, that dlfflculty would be encoun- 
tered In thls form ol manipulation in decorating concave surfaces. Slight pres- 
sure of the stamp on the curved surface of the crockery Is sufflcient^ It Is 
claimed, to Imprlnt on the ware the colorlng matter on the design. The article 
Is then dipped In a glaze and flred once. Colorlng material of the character 
requlred is prepared and kept conveniently near, and, when desired, the de- 
sign is brought in contact with it and is thus coated anew. Eîconomy and 
speed In the production of ornamental ware Is claimed for the method. A 
falr construction of the spécification and complainant's évidence is that the 
stamp contemplated is a lîand stamp^ The "patent also spécifies a method of 
applylng an open work design to the surface of crockery, but that need not 
be considered. 

The défendant admlts Infrlngement, If the patent is valld. It asserts that, 
long prier to the time Toung flled his application for a patent, each and every 
step of the process claimed In his patent was old and commonly known and 
practlced among potters, and that it is therefore wantlng both in novelty and 
Invention. Young Is a travellng salesman, and not a practical potter. He la 
unacquainted with the prlor state of the art. He doubtless thought consid- 
erably and experimented some regardmg his process, but his experlmenting 
was not great. 

Considering Young'a patent wlth référence to the art prlor to t'"' date of 
his application and his asserted conception of his method, It appc:;is that the 
Buck patent, No. 483,343, Issued In 1892, was for a rubber hand stamp with a 
yielding cushlon of soft Indla rubber mounted wlth letters of rubber type, 
whose knprint by pressure could be made upon surfaces, plalu, uneven, con- 
vex, or concave. Buck's patent No. 565,327, issued in 1894, for a printing 
stamp, discloses a device embodylng In a substantlal manner the character- 
Istics of his earlier patent The Smith patent. No. 535,736, Issued in 1894, 
was also for a cushioned hand stamp. Smlth's spécification recites, what 
was even then a well-known fact, that for many years rubber hand stamps 
had been made wlth printing eharacters cushioned with a layer of soft rub- 
ber or of elastic gelatinous material known as roller composition, or of soft 
rubber sponge, or as la the Buck patent No. 483,343. He provided for a 
flexible cushlon with a spongy Interlor or body, mounted on a plate and 
compounded of rubber and some suitable commlnuted substance whlch takes 
A gaseous form when heated. Above the cushlon is the printing face of the 
type or elastic printing die, whlch contacts with the surface on whlch the 
printing Is to be done. The surface may be plain, uneven, or irregular. His 
stamp may be made la the form of a block with a rubber die cemented 
thereto. The cushions may be manufactured in varions sizes and supplied 
as an Independent article of manufacture by rubber stamp makers at a small 
cost, and may be attached to such mountlngs as may be desired, and are 
specially adapted, the patentée daims, to be used In the various sizes and 
styles of lever, self-lnklng, and other mechanical stamps In common use. 

Deldrick's application, made December 13, 1904, for a patent for décorât- 
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iiig ehinaware wliile frail auci In the green state, aiid applicable to the décora- 
tion of green ware, i>is(iue ware, glazed ware. earthenware, glassware, or 
any frail object, of auy t'orni wliatsoever, antedated that of Yoinig by 15 
iiionths; the patent No. 8(18.439, issued thereoii I>eceiuber 26. 190,"), almost 
a year prior to Young's. Deldriclc uses a roll providert and underlaid witb 
a c.\'!indrical soft spoiigy rubber body, haviug a liarder and firnier exterior 
coating of yulcanized rubl)er carrying the pattern. design, or configui'ation. 
Tlie rubber coating was secnred to the spongy nibber by rubber cernent or 
otber adhesive material. The elasticity of the i)riuting roll is such as to 
l)erniit it by slight pressure to Inipress the ])attern u))on the wave without 
iireaking it. Deidrick uses a roll ; Young a pad. Hoth invoke the sanie 
prniciiile and for the sanie purpose — the décoration of ware at reduced cost. 
Ileidrick employed a guide to obviate irregularities in the transfer of the 
design; Young relied on the skill of the ojierator to obtahi the same resuit. 
In the use of the Deidrick uiethod. If a change in the décorative device is 
desired, the roll is renioved and another substitoted of a différent pattern ; 
in that of Young, the rubber stanip of a given pattern gives place to one 
bearing a différent design. The Deidrick device is self-inking; i. e., the 
coloring niatter is contained in a réservoir, and is imparted to a ribbon which 
contacts wlth and is thu.s Impressed on the design on the exterior of the 
rubber roll. In Yonng's method, the design on the exterior of the pad is 
coated vvith coloring inatter by pressing and contaeting the pad with such 
matter. In the one, the design is continuously supplied with coloring matter ; 
in the other, intermittently, as the judgnient of the operator suggests ; in 
both, the soft spougy rubber takes up the excessive iircssure and prevents the 
breakage of the ware. 

Young clainis that his conception of his method autedates that of Deidrick, 
in that he first thought of it in 1902. Ile did not. however, test it uutll later, 
because he was awaiting a more i)erfect white ware. Ile says he wrote to 
Deidrick in July or August, 1904, that he was positive he could decorate 
ware with a rubber stanip in the green state. iired with one firing. No ef- 
fort was made by either party to produce the letter. or by the défendant to 
show its nonrec-eipt or nonexistence. Yonng's first attenipt at deeorating 
with a hand stamp was made in April, 1905, and was unsuccessful. A second 
attenipt made at Dayton, Ohio, was also a failure. A cushioned stamp was 
subsequently successfully used. In the month of April he made an arrange- 
ment with the Globe l'ottery Company for the production of ware by his 
method, but it was not put into opération. A frnitless effort was made in 
ilay to bave the goods made by the Keystone l'ottery Company, with which 
two of the Burleys were oonnected. In ,Iune he made an arrangement with 
tlie Croolvsville Novelty Works. The stamps used were of Young's procure- 
ment, but the goods produced were blemished and uusatisfactory. This was 
apparently the first time liis method as an entirety was tested. 'William N. 
Burley learned in "1904, or something llke that." that Young was deeorating 
Bristol stoneware by the use of a rubber stamp at the TJnion l'ottery. ïhe 
date given is manifestly erroneous, because Young did not sueceed in his use 
of rubber stamps until April, 1905, and the Union l'ottery Company did not 
sueceed the Filter & Pottery Company, with which Young had entered into 
a contract on September 20th, untll the fall of that year. Bui'ley, however, 
had known of tlie practice of deeorating green ware hy tlie use of rubber 
stamps for 10 or 12 years. Ile first gained his information from the com- 
panies oiierating at Akron, Ohio. For 7 or 8 years at least he had known of 
that method of deeorating by différent factories, one of which was the Star 
Pottery Company, in which he was flnancially interested. 

Complainant produced three letters, dated October 9, 24, and ."30, 1904, re- 
spectively, written to his wife, in which he declared his intention to hâve 
rubber stamijs made for décorative purposes and his belief that he could pat- 
ent the deeorating. Thèse three déclarations on the same subject-uiattev 
were ail made to the same person, his wife, in three postscripts to as many 
letters, and were ail writteu with a lead pencil; oue of the letters, however, 
being writteu in ink. 
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The défense, by Its witness Orandall, superlntendent of the Red WIng 
Union Stoneware Company, of Minnesota, and a practioal potter. pi'oved that 
eushioned rubber stanips had been used by that conipany In 1898 and con- 
tiuuously and extensively since to irnpress desis;iiw on green ware which was 
suhse(iuently fired but once. Ile lirst sug}?ested the method to bis employer, 
and had personally iised siich stiimps in that method of niannfaeturiniï. He 
produced, not only samples of the ware, but staiiii)s that had been used. Ile 
fixed the date by incidents connecled with the Spanish-American War and 
by the period at which his employer changed the glaze of Its ware, whleh 
was In 190O. Ile uamed the person who stamped and glaKed one of the ex- 
hibits. He thinks, from the eolor of the glaze, that he himself applled the 
design to anotlier. He named two other shops which emplo.yed the same 
method. Fidlar, another factory superintendent and a practieal potter, tes- 
tified that his employer, doing business in Pennsylvania, ha s manufactured 
the same kind of pottery as the défendant company makes, and that his ac- 
quaintance with the use of cusliioned rubber stanips to transfer designs to 
such ware in the green, unglazed state dates back as far as 1888. He found 
orders given in that year for ware thus produced. The ware was tired but 
once. He produced a stamp which his employer procured from another eom- 
])aiiy in 1890. As forenian it was his duty to see that the goods were properly 
stamped. The history of his expérience, which resulted in the use of such 
stanips, is not unlike that of Young's. He had no difiiculty in coloring or 
glazing. 

The effort to discrédit thèse two witnesses and miuimize the elTect of their 
évidence is unavailing. Their évidence cannot be re.1ected, except on the 
.ground of willful and corrupt untruthfulness. The designs used by theni 
were simple, but the différence between them and the some«hat more elab- 
orate ones used or suggested by complainant is in degree and not in kind. 
The method employed by them is similar to — I think the same as — Young's. 
A process patent can be anticipated by a similar process. The slight altéra- 
tion in the design of the pads used by Crandall and Fidlar in the process of 
manufacturing their employer»' wares was siich as would hâve occurred to 
an ordinary mechanic whose duty it was to make practieal use of the metliod 
described. Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 40y, 22 Sup. t't. 
()98, 46 L. Ed. 968, The method employed by the faetories with which those 
two witnesses were connected was iiitentionally designed, apparently adapted, 
and actually used to perform the function covered by the Young patent, and 
therefore strips the Young patent of novelty. Walker on Patents, § 68. 

l'rior knowledge and use in this country by even a single person of tlie 
method of the patent négatives novelty. Walker on Patents, § 71 ; Brush 
v. Condit, 1.32 U. S. 39, 10 Sup. Ct. 1, ,33 L. Ed. 251. It is true that novelty 
of mechanical means was not necessary, providing the resuit obtained by 
Y'oung had not been reached before. Corning v. Burden, 1.5 IIow. 2.">2, 14 
Li. Ed. 683; Mowry v. Whitney. 14 Wall. 020, 20 L. Ed. 8(iO. The instrumen- 
tal ities employed were known before. The query therefore is: Were they 
ever so previously employed as to accom])lish a uew and useful resuit '^ An- 
drews V. Carman, 13 Blatchf. ,307, Fed. Cas. No. 371. The answer niust be 
in the affirmative. The défense has established this by the burden of proof 
(Plttsburgh Réduction Co. v. Cowles Electric S. & A. Co. [G. Cl .55 Fed. 308) 
and beyond a reasonable doubt (Coitin v. Ogden, 18 Wall. 120, 124, 21 L. Ed. 
821 ; Simonds Rolling Machine Co. v. Hathorn Mfg. Co., 93 Fed. «01. 30 C. 
O. A. 24 ; Walker on Patents, § 76). Before Young conceived the idea of 
decorating by means of a cushioned, flexible, yielding mbber hand stamp 
on surfaces plain, uneven, concave, or convex, even iin indiffèrent investigator 
would hâve learned that stamps possessing ail of those characteristics, and 
susceptible of use on ail such klnds of surfaces, were well known, and that 
certain spécifie forms of such stanqis had been patented. Ile had no difii- 
culty in securing rubber stamps. The fragile nattire of the material to whicli 
they were to be npplied by him and on which the desired design was to be 
imprinted would readily suggest to one skilled in the art the employment of 
a yielding cushion. The transference of nnmerals and printlng to surfaces 
of bodies would readily suggest to such a person that designs might be treated 
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In the same manner. He cannot successfuUy objeet to the use of rubber 
stamps bearing a design, because such stamps had long been previously used. 
Nelther can he object to the application of such stamps to green ware, or 
to the flring of such ware but once, because that, too, had long been practiced. 
It, therefore, is immaterlal when Young first concelved his method, and 
whether hls conception antedates that of Deidrlck or not. His method was 
nelther novel nor patentable. 

It is not necessary to revlew the évidence glven by Deidrlck for the dé- 
fense, or by the wltnesses produced to discrédit hls statements. The case 
may be declded wlthout référence to that controversy. One of the Impeach- 
Ing wltnesses, Wiant, as early as 1893, decorated green ware, so he states, 
which was fired but once, except when the decoratlng was faulty, then a 
second flring was had. He had known of the use of rubber stamps in the 
pottery business for 16 years. 

The notices served by the défendant to take testlmony stated the names 
of the wltnesses and the city or village in which they llved. There is no 
évidence that the failure to state the street numbers or their résidences mls- 
led, the complalnant, nor Is there merlt In the contention that notice of the 
tlme of taklng dépositions was too brlef. The eomplalnant's counsel were 
présent and cross-examined. The notices were sufficient. 

Objection Is stlU urged to the permission glven to défendant to amend Its 
answer. Thèse amendments were permitted after a large amount of évidence, 
now dlscarded, had been taken. Counsel then representing the défendant, 
although learned in the state practice, was unfamiliar with the practiee of 
patent law. The record as then made would hâve entailed great and need- 
îess labor on the court. The amendments were allowed, not only to lighten the 
court's labor, but in the interest of justice. The rlght to amend should not 
be denied, when elther of thèse results will be advanced. 

The bill is dismlssed, and an order may be drawn aecordingly. 

Franklii} H. Hough and Charles J. WilHamson, both of Wkshing- 
ton, D. C, for appellant. 
Chester C. Shepherd, of Columbus, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. A bill of complaint, alleging infringement of 
patent No. 838,155, issued to John WL Young, December 11, 1906, 
for a "method of decorating pottery," was dismissed by the court 
below on account of invalidity of the patent, and complainant ap- 
pealed. Further détails are found in the opinion of the court below. 

We regard the early use by Crandall and Fidlar as sufSciently 
well established to satisfy even the strict rule of proof requiredi in 
such cases; and in view of the fact that they used the very method 
of the patent for marking names, numbers, descriptive words, and 
large-figured décorations upon water jars, filters, crocks, etc., there 
remains only the question whether there was any invention in apply- 
ing this same method to stamping more elaborate décorations upon 
smaller and thinner stoneware — the mechanical difficulty of the 
stamping opération being somewhat increased by the more fragile 
character of the ware, thus requiring a greater elasticity in the back- 
ing of the rubber stamp. We think there was, in this new applica- 
tion, no invention, under the rule of mère change in degree applied 
by this court in many cases, among them Steiner Co. v. Adrian, 59 
Fed. 132, 136, 8 C. C. A. 44; Galvin v. Grand Rapids, 115 Fed. 
511, 517, 53 C. C. A. 165; Bullock Co. v. Gen. Electric Co., 149 
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Fed 409, 417, 79 C. C. A. 229. It is not a question of transfer in 
analogous arts, for the two uses were in the same art. We cannot 
regard the case of Warren Bros. Ce. v. Owosso, 166 Fed. 309, 92 C. 
C. A. 227, as pertinent. The point there involved, in comparing 
the sidewalk and the street pavement, was not the degree of use, 
but the kind of use. It was thought that the conditions attending 
use for heavy vehicle traffic and use for foot traffic were sufficiently 
différent to make them distinct. 

Appellant insists that the Fidlar déposition should be suppressed, 
and not considered, because taken in pursuance to an amendaient 
of the answer, which amendment was procured by misleading the 
court below as to the degree of diligence the défendant had exercised. 
The matter of suppressing this déposition for this reason was within 
the discrétion of the trial judge, and we are not called upon to re- 
view his action. 

The decree will be affirmed, with costs. 



TITLE INS. & TRUST CO. v. HOME TEL.EPHONB CO. OF PUGET 

SOUND et al. 

(District Court, W. D. Washington, S. D. November 7, 1912.) 

No. 1,7G9. 

1. cobpobations (§§ 308, 566*) officeiis — rlgtit to compensation fob 

Services Outside Ordi^tasy Duties — Pkioiîities. 

The président of a public service corporation, who receives no salary 
as such officer, cannot recover for services rendered to the corporation 
outside the duties of his office, in the absence of an agreement by the 
corporation, through Its directors, to pay therefor, either express or im- 
plled ; and even in case of such agrccment his claim is not entitled to 
préférence over those of mortgage bondliolders on its insolvency. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1334- 
1349, 2283-22S6; Dec. Dig. §§ SOS, 5GG.*] 

2. CoEPOKATiONS (§ 50S*) — Prefbrred Claims — "Six Montiis Rule." 

The rule tliat, if a public service corporation diverts its ineome from 
the payment of current expenses to the improvement of the mortgaged 
property, so that the current expenses reniain unpaid when a receiver 
is appointed, the court niay, out of the iucome accruing during the re- 
ceivership, apply to the unpaid claims for current expenses the aniount 
so diverted, lias been limited by so many courts to claims arising within 
six months before the receivership, that it has heconie known as the 
"six months rule." 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2288, 2289; 
Dec. Dig. § 568.*] 

In Equity. Suit by the Title Insurance & Trust Company against 
the Home Téléphone Company of Puget Sound, the Home Télé- 
phone & Telegraph Company of Portland, and W. D. Tyler, as re- 
ceiver of the Home Téléphone Company of Puget Sound. On daim 
of Hervey Lindley, président of the Home Téléphone Company of 
Puget Sound, for services rendered as gênerai manager, and also 
claim of préférence over mortgage bondholders. Claim disallowed. 

♦For other cases see same toplc & § numeek in Dec. &. Am. Digs. 1907 to date, & Eep'r Indexes 
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William D. Fenton and Benjamin C. Day, both of Poruand, Or., 
for complainant. 

Dorr & Hadley, of Seattle, Wash., for claimant. 
Hayden & Langhorne, of Tacoma, Wash., for receiver. 

CUSHMAN, District Jndge. Tliis matter is before tlie court, 
after testiniony taken, for décision of the claim made by Mr. ller- 
vey Lindley against the fund realized from the sale, under mortgage 
foreclosure, of the property of the Home Téléphone Company of 
Puget Sound. This claim was presented to the receiver for $8,500 
for services claimed to hâve been rendered the Home Téléphone 
Company of Puget Sound, covering a period of 17 months, from 
March, 1909, to September, 1910, at $500 per month. On April 13, 
1910, a temporary receiver was appointed for this company. A 
permanent receiver was appointed June 13, 1910. Mr. Lindley was 
président of the company, and this claim is made for services alleged 
to hâve been performed as gênerai manager while he was ]Dresident. 
No definite arrangement is asserted to hâve been made concern- 
ing payment for the services, either by resolution of the directors 
or otherwise. The demand is made upon the quantum meruit. 

[2] The property of the Home Téléphone Company was sold 
under mortgage, upon vvhich there was due, at the time of the sale, 
upwards of $1,637,000. It was sold for $550,000. At the time of 
the distribution of the amount realized among the creditors, it was 
ordered upon stipulation that $4,000 be withheld from distribution, 
pending the détermination of Mr. Lindley's claim. As originally 
presented, no préférence was claimed over the mortgage debt. At 
the time of the making of the order, Mr. Lindley waived ail of bis 
claim, except for six months prior to the appointment of the receiver 
and for two months during the temporary receivership, contending 
for a right to compensation superior to the bondedi debt, under what 
is called the "six months rule." 

The gênerai efïect of this rule is that, if a public service corpora- 
tion diverts its income from the payment of the current expenses to 
the improvement of the mortgaged property, or otherwise for the 
benefit of the mortgagee, so that the current expenses reniain unpaid 
when the receiver is appointed, the court may, out of the income 
accruing during the receivership, apply to the unpaid claims for 
current expenses, accruing vidthin a reasonable time before the re- 
ceivership, the amount so diverted, at least to those unpaid claims 
supported by strong équitable considérations, as those of laborers and 
operatives, unconnected with the management and control of the 
company — the etïect being to prefer such claims over the mortgage 
and bonded debt. Many courts hâve limited the allowance of this 
préférence to claims arising within six months of the receivership, 
to such an extent that it has come to be known as the "six months 
rule." Lîpon the pétition of certain intervening bondholders, the 
receiver resists the allowance of Mr. Lindley's claim. 

Though the évidence is not exact, it appears that, prior to 1909, 
there were three téléphone companies: The company in question 
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(the Home Téléphone Company of Puget Sound), with a System of 
téléphones in Tacoma and Bellingham; the Home Téléphone & 
Telegraph Company of Portland, with a System of téléphones in 
Portland, Or. ; and the Northwestern Long-Distance Téléphone Com- 
pany, providing long-distance service to the two foregoing companies 
and exchanges in some 300 or more towns in Washington and Oregon. 
In 1909 there was an organization effected between thèse companies. 
A fourth Company was organized as an operating company, which was 
called the "Automatic Home Téléphone Company." This latter Com- 
pany seems to hâve had gênerai control of the other companies. Al- 
though the évidence is not entirely clear, it appears that from Au- 
gust, 1909, Lindley was the président of the four companies. 

Both the operating company, or Automatic Home Téléphone Com- 
pany, and the Home Téléphone Company of Puget Sound, had a 
gênerai manager other than the président. The latter company had 
an assistant gênerai manager, superintendent, commercial agent, and 
purchasing agent. The by-laws of the Home Téléphone Company 
of Puget Sound, in diefining the duties of its président, provided : 

"The président shall préside at ail meetings of the board of trustées and 
stockholders, and shall certify to the élection of trustées. He shall exercise 
gênerai supervision over ail affairs of the company, and sign ail stock cer- 
tificates, and deeds and other instruments, when authorized by the board 
of trustées. 

"The président shall hâve charge and supervision over ail business of 
the company, and shall appoint, subject to the ratification of the board of 
trustées, the subordinate officers and agents." 

No salary for the président was fixed by the by-Iaws or otherwise. 
Mr. Lindley had had no previous expérience in the téléphone busi- 
ness. In the actual opération of the company he appointed the local 
managers, and was consulted by the gênerai and local managers as to 
the policies of the différent companies, including the Home Télé- 
phone Company of Puget Sound. He was consulted as to changes 
in heads of departments, superintendents, and managers. Mr. Lind- 
ley in his testimony says that thèse companies "were ail allied and 
connected and hinged on each other for finances and everything of 
that kind." He testifies that the various managers operated under 
his direction. He claims nothing for his services as président of 
the Home Téléphone Company of Puget Sound, but for services of 
a détail nature, akin to those of managers or superintendents, which 
he testifi.es he performed. 

The prépondérance of the évidence does not support his conten- 
tion in this regard. He testified, generally, that he was required to 
and did ail détail managerical work of the company, but in ail the 
testimony there is no spécifie act of this nature shown. With pos- 
sibly one or two unimportant exceptions, such services are shown 
to bave been performed by the local manager, assistant manager, 
andi superintendent, without consultations with Mr. Lindley. No 
writing of any kind signed by Mr. Lindley, other than as président, is 
mentioned in the testimony. The officers of the operating company 
served ail of the other companies ; but they were paid alone by the 
operating company, and the expansé thereof apportioned, in some 
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way which does not appear, among the other companies. There 
was no order of court in any way authorizing the temporary re- 
ceiver to employ Mr. L,indley. 

Complainant contends that, for services rendiered a public service 
corporation, whereby it is kept a going concern, its assets and busi- 
ness conserved for the benefit of the mortgagee, the party perform- 
ing such services is entitled to a préférence. Farmers' Loan & Trust 
Co. v. Vicksburg & M. R. Co. (C. C.) 33 Fed. 778; Grand Trunk 
Ry. Co. v. Central Vermont R. Co. (C. C.) 88 Fed. 620; Farmers' 
Loan & Trust Co. v. Kansas City, W. & N. W. R. Co. (C. C.) 53 
Fed. 182; Dow v. Memphis & L. R. R. Co. (C. C.) 20 Fed. 260; 
Wood V. New York &,N. E. R. Co. (C. C.) 70 Fed. 741; Southern 
R. Ry. Co. v. Tillett, 7Ç> Fed. 507,' 22 C. C. A. 303; Dremien & Co. 
V. Mercantile Trust & Deposit Co., 115 Ala. 592, 23 South. 164, 39 
L,. R. A. 623, 625, 67 Am. St. Rep. 72 et seq. ; Cook on Corpora- 
tions (6th Ed.) vol. 3, ■§ 861 ; Thompson on Corporations (2d Ed.) 
vol. 5, § 6449, citing cases ; Keelyn & Carolina Mutual Tel. & Tel. 
Co. (C. C.) 90 Fed. 29; Louisville & N. R. Co. v. Memphis Gaslight 
Co., 125 Fed. 97, 60 C. C. A. 141 ; Manhattan Trust Co. v. Sioux 
City Cable Ry. Co. (C. C.) 7b Fed. 658 ; Central Trust Co. v. Clark, 
81 Fed. 269, 26 C. C. A. 397; Id., 92 Fed. 293, 34 C. C. A. 354; 
St. Louis Trust Co. v. Riley, 70 Fed. 36, 16 C. C. A. 610, 30 L. R. 
A. 456; Guaranty Trust Co. v. Galveston City R. Co., 107 Fed. 
311, 46 C. C. A. 305; 111. Trust & Sav. Bank v. Doud, 105 Fed. 123, 
44 C. C. A. 389, 52 L. R. A. 481. 

It is further contended by claimant that a président of a Com- 
pany, without salary, may recover compensation on quantum meruit 
for services rendered in the gênerai management of the business of 
the Company, which are outside the ordinary duties of his office. 
Thompson on Corporations (2d Ed.) vol. 2; Bassett v. Fairchild, 
132 Cal. 637, 64 Pac. 1084, 52 L. R. A. 615; Ruby Chief Min. & 
Mill. Co. V. Prentice, 25 Colo. 4, 52 Pac. 210, citing cases; Toponce 
V. Corinne Mill, Canal & Stock Co., 6 Utah, 439, 24 Pac. 534; Corinne 
Mill, Canal & Stock Co. v. Toponce, 152 U. S. 405, 14 Sup. Ct. 632, 
38 L. Ed. 493; Felton v. West Iron Mountain Min. Co., 16 Mont. 
81, 40 Pac. 70; Severson v. Bimetallic Ex. Min. & Mill. Co., 18 
Mont. 13, 44 Pac. 79; Association v. Meredith, 49 Md. 389, 33 
Am. Rep. 264; Bank v. Elliott, 55 lowa, 104, 7 N. W. 470, 2,9 Am. 
Rep. 167; Railroadl Co. v. Sage, 65 111. 328, 16 Am. Rep. 587; 
Beach on Private Corps, vol. 1, § 235 ; Ten Eyck v. Pontiac, Ox- 
ford & Port Austin R. Co., 74 Mich. 226, 41 N. W. 905, 3 L. R. A. 
381, 16 Am. St. Rep. 633. 

It is further claimed that compensation for extra services on the 
part of the officers of a corporation will be allowed, where rendered 
under circumstances which raise the fair presumption of intention. 
Thompson on Corps. (2d Ed.) vol. 2, § 1742, pp. 828, 829; Fitzger- 
ald Const. Co. V. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 L. Ed. 
608; Huffaker v. Krieger's Assignée, 107 Ky. 200, 53 S. W. 288, 46 
L. R. A. 384:;, 2 Cook on Corps. (6th Ed.) 1929, 1930, citing cases; 
Shively v. Eurêka, etc., Co., 5 Cal. App. 236, 89 Pac. 1073 ; Bassett 
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V. Fairchild, 132 Cal. 637, 64 Pac. 1082, 52 L. R. A. 611; Kryger 
V. Ry., etc., Mfg. Co., 46 Minn. 500, 49 N. W. 255; Chicago, etc., 
Co. V. Boggiamo, 202 111. 312, 67 N. E. 17; Gumaer v. Cripple Creek 
Tunnel Trans. & M. Co., 40 Colo. 1, 90 Pac. 81, 122 Am. St. Rep. 
1024, 13 Ann. Cas. 781 ; Santa Clara Mining Ass'n v. Meridith, su- 
pra; Bagley v. Carthage, etc., R. Co., 165 N. Y. 179, 58 N. E. 895; 
Bartlett v. Mystic River Corporation, 151 Mass. 433, 24 N. E. 780. 

The receiver opposes, contending that, in the absence of corporate 
action, or an understanding with the members of the board of trus- 
tées, or other officers, Mr. Lindley is not entitled to any compensation 
for his services, and, further, that, if Mr. Lindley is entitled to com- 
pensation, it is not a preferred claim over the mortgage bondholders. 
Wood V. Lost Lake, etc., 23 Or. 20, 23 Pac. 848, i7 Am. St. Rep. 
651 ; Cyc. vol. 10, p. 921 ; Fosdick v. Schall, 99 U. S. 235, 25 L. 
Ed. 339, 342, 343; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 
675, 28 L. Ed. 596; Union Trust Co. v. 111. Alidland Ry. Co., 117 
U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963 ; tluidekoper v. Locomotive 
Works, 99 U. S. 258, 25 L. Ed. 345 ; Central Trust Co. v. Chatta- 
nooga Rd. Co. (C. C.) 69 Fed. 296; Hunt v. Memphis Cas Light 
Ce, 95 Tenn. 136, 31 S. W. 1008; 111. Trust Co. v. Doud, 105 Fed. 
123, 44 C. C. A. 389, 52 L. R. A. 496; Kneeland v. Amer. Loan Co., 
136 U. S. 89, 10 Sup. Ct. 950, 34 L. Ed. 383 ; Thomas v. West Car 
Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 668, 669; Virginia 
Coal Co. V. Cent. R. & B. Co., 170 U. S. 355, 18 Sup. Ct. 657, 42 
L. Ed. 1073 ; Gregg v. Met. Trust Co., 197 U. S. 183, 25 Sup. Ct. 
415, 49 L. Ed. 718, 719; National Bank of Augusta v. Carolina, etc., 
Rd. Co. (C. C.) 63 Fed. 25 ; Addison v. Lewis, 75 Va. 701 ; 34 Cyc. 
385, note 89; Wood v. Guar. Trust Co., 128 U. S. 416, 9 Sup. Ct. 
131, 32 L. Ed. 473; Rodger Car Co. v. Omaha Ry. Co., 154 Fed. 
632, 83 C. C. A. 403; Haie v. Frost, 99 U. S. 389, 25 L. Ed. 420; 
Porter v. Pittsburg Co., 120 U. S. 649, 7 Sup. Ct. 1206, 30 L. Ed. 
838; Morgan's Co. v. Texas Co., 137 U. S. 171, 11 Sup. Ct. 61, 34 
L. Ed. 634, 635; Thompson v. White Water Valley Ry. Co., 132 
U. S. 68, 10 Sup. Ct. 29, 33 L. Ed. 258, 259; So. Ry. Co. v. Carnegie 
Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 475 ; Lackawanna 
Co. V. Trust Co., 176 U. S. 298, 20 Sup. Ct. 363, 44 L. Ed. 484; Gregg 
V. Trust Co., 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717. 

[1] Both the facts and the law in this matter are clearly with the 
receiver. No services performed by Mr. Lindley hâve been shown, 
except those owing to the company as its président. None are shown 
to hâve been performed under an express or implied agreement with 
any other officers of the company. Under such circumstances, before 
he could recover, even without préférence, it must be shown that he 
performed services clearly outside the duties of his office as président, 
which does not appear. The contrary is shown by the évidence. No 
équitable reason appears why the président of a corporation — pre- 
sumably as much or more conversant with its condition than any one 
else — would be entitled to a préférence for any services he might per- 
form for his company. No case has been cited allowing the président 
of an insolvent corporation such a préférence, and it is confidently 
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asserted in National Bank of Augusta v. Carolina, K. & W. R. Co. 
(C. C.) 63 Fed. 25, that no such case can be found. 

No interest was paid on the bonded debt since 1909. Therefore 
there was no direct diversion of the current income of the téléphone 
company for the benefit of the bondholders. No diversion of such in- 
come is shown by the évidence for the betterment or préservation of 
the property, which it might be contended would be a diversion, in- 
directly, for the benefit of the bondholders. Presumably the bond- 
holders knew less of the condition of the company than did its prés- 
ident. There would be no equity, under such circumstances, in ac- 
cording him any preferential right over the mortgage. Ali the eq- 
uties are with the bondholders. 

The claim is disallowed in toto. 



CiTRLISLE V. SMITH et al. 

(District Court, N. D. Georgia. October 16, 1912.) 

No. 28. 

Injunction (§ 137*)— Tempokart Injukction — Disceetion. 

Wliere, la a suit for services on a quantum meruit, elalmed to hâve 
been rendered In connection witli obtaining rights of way, water rlglits, 
and other services in connection with the reorganization of railroad 
property, it was shown that complalnant had already recelved $100,000 
of the stock of the reorganized company, which It was conceded must be 
credited on any amount he should thereafter recover, and it also ap- 
peared that the case was doubtful, and that défendants were amply able 
to respond in damages, and great harm might resuit to défendants in 
enjoinlng them from selling or disposing of the securities of the railroad 
company pendente lite, whlle llttle benefit could accrue to complalnant, 
a prellminary injunction would be denied. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §§ 807-309 ; Dec. 
Dig. § 137.*] 

In Equity. Suit by W. A. Carlisle against C. Elmore Smith and 
others. Application for an injunction pendente lite. Denied. 

Anderson, Felder, Rountree & Wilson, of Atlanta, Ga., for com- 
plalnant. 

Robert C. & Philip H. Alston, of Atlanta, Ga., for défendants. 

NEWMAN, District Judge. This is an application for an injunc- 
tion pendente lite. The case rests mainly upon the theory that there 
was a partnership between C. Elmore Smith, E. L. Ashley, and W. A. 
Carlisle, the complalnant. The proof submitted fails to sustain this 
tlieory. It fails to show, in my opinion, that a partnership existed 
between the three parties named, or what is termed by counsel "a 
partnership adventure." It would be necessary to show more than 
is hère shown, it seems to me, to constitute a partnership, and the 
allégations of the bill on that subject are expressly denied in the an- 
swer, and by the afifîdavits of both Smith and Ashley, défendants in 
the case. 

*For other cases eee Eame toplc & i numeeb in Dec. & Am. Dles. 1907 to date, & Rep'r lu'^^xes 
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So far, then, as the bill seeks an injunction iiendente lite to restrain 
the défendants Smith and Ashley from disposing of stocks and bonds 
received by them from the Georgia Power Company, or the Georgia 
Railway & Power Company, for their interest in those corporations, 
on the ground that Carlisle, the complainant, was in partnership with 
them, or in a joint adventure with them, the same is net sustained by 
the évidence submitted on this hearing to the extent that it justifies 
the court in granting an injunction pendente Ute, especially in view of 
the fact that there is no allégation of insolvency, but, on the contrary, 
the évidence submitted shows both défendants to be solvent, and one 
of them apparently a nian of large means. 

A prayer of the bill, however, seeks to recover on a quantum meruit, 
being for services claimed to bave been rendered in connection with 
obtaining rights of way, water rights, and other services in connection 
with the reorganization and rehabilitation of the properties involved. 
As to this the complainant seems to make a stronger case on this hear- 
ing than he does with référence to the matter of the alleged partner- 
ship. No opinion is expressed, however, as to the merits of this or 
the other matters involved, further than is necessary to act upon and 
dispose of this application for an injunction pendente lite. 

The complainant, Carlisle, has already received $100,000 of the 
stock of the Georgia Railway & Power Company, which, it is con- 
ceded by bis counsel, must be credited upon any amount which he 
may hereafter recover. This, with the clearly established solvency 
of the défendants, would make it improper, in my opinion, to tie up 
the bonds and stocks in the hands of the défendants, and prevent 
them from selling and disposing of them. It is a well-recognized fact 
that courts of equity, in the matter of granting injunctions pendente 
lite, should consider the harm that will be done a défendant, as well 
as the benefit that would accrue to the complainant. When great 
harm would be done a défendant, with little benefit to the complain- 
ant, who is already well protected, an injunction should be denied. 

According to ail the authorities, upon a hearing for an injunction 
pendente lite, the case made by the complainant should be clear, cer- 
tainly reasonably clear, before an injunction should be granted. Hère 
the évidence is decidedly conflicting, and the complainant, having the 
burden of proof , fails now to make such a case as to justify the grant- 
ing of an injunction at this stage of the proceeding. 

The rule that should be followed in cases such as this, where an 
injunction pendente lite is sought, is fuUy discussed in 22 Cyc. 753 
et seq., and a large number of authorities cited, ail to the efi^ect, ap- 
parently, that an injunction will not be granted where the case is 
doubtful, and where a reasonably clear case is not made of the ex- 
istence of the right sought to be enforced, and further to the effect 
that where great harm would be done to the défendant, with little 
benefit to the complainant, an injunction will be refused. 

The Suprême Court of Georgia in the case of Everett v. Tabor 
et al., 119 Ga. 128, 46 S. E. 72, in which the opinion was written by 
Mr. Justice Lamar, then one of the Justices of the Suprême Court of 
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Georgia, now a Justice of the Suprême Court of the United States, 
the same doctrine is announced. 

In Amelia Milling Co. v. Tennessee Coal, Iron & R. Co. (C. C.) 
123 Fed. 811, Judge Pardee, in passing upon the question of the right 
to a preliminary injunction, and in the course of an opinion denying 
the same, says this : 

"An injunction pendente lite Is very llke an exécution before judgment, 
and ought not to be Issued, exceiit lu clear cases of riglit." 

And the judge adds a little later in the opinion: 

"Aside from this, the injury which would resuit to the défendant by 
issulng an injunction in this case, consldered In relation to the damages 
which the complainant may suft'er by allowlng defeudant's opérations to con- 
tinue pendlng this suit, would be too great to warrant an injunction pendente 
llte." 

Undoubtedly the rule under ail the authorities is as stated, and in 
applying the same to the facts developed hère it results that the court 
is compelled to deny the injunction pendente lite and to dissolve the 
temporary restraining order already granted. 

The évidence submitted on this hearing has been documents, letters, 
and affidavits of the parties to the case and others. What the case 
may develop, after référence of the same to a master or otherwise, 
upon examination and cross-examination of witnesses, cannot now be 
determined. The case is only dealt with so far as it présents itself 
on this hearing and by the testimony offered at this time. 



MARTIN et al. v. WAIJSENBURG FUEL CO. 

(District Court, D. Colorado. Septeiuber 3, 1912.) 

No. 5,882. 

Mines and Minerals (§ 70*) — Mining Lease — Action toe Bkeach — Com- 

PLAINT. 

In an action on a lease of coal land, which required défendant to mine 
the coal contained in a vein, unless prevented by tire, explosion, or other 
una\'oldable casualty, plaintiffi is not required to allège that the vein 
has not been exhausted, or that its working was not prevented by tire, 
explosion, or other unavoldable casualty ; such conditions, if existing, 
being matters of défense. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 192- 
197 ; Dec. Dig. § 70.*] 

At Law. Action by Clara Martin and Alexander Levy against the 
Walsenburg Fuel Company. On demurrer to complaint. Over- 
ruled. 

Thomas, Bryant, Nye & Malburn, of Denver, Colo., for complain- 
ants. 

Brandenburg & Brandenburg, of Denver, Colo., for défendant. 

POPE, District Judge. The ground upon which the demurrer 
proceeds is that the complaint fails to allège certain matters pro- 

•For other cases see sfluie toplc & § numbek in Dec. & Am. Digs. 1907 to d.ite, & Rep'r Indexes 
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vided for in the lease, embodied in full in the complaint, and which 
it is claimed are necessary to a complète cause of action by the 
plaintiff. It is urged that the complaint, to be complète, should set 
forth that the Robinson vein of coal has not been exhausted, and 
it is further claimed that the complaint should disclose that the min- 
ing of coal from the demised premises has not been "prevented by 
fire, explosion, or other unavoidable casualty." 

The first of thèse provisions is contained in the habendum clause 
of the lease, and also in the fourth paragraph thereof, and the sec- 
ond provision is contained in the fourth paragraph. The control- 
ling question is whether thèse are matters necessarily alleged in the 
complaint, or whether they are défensive in their character, and 
thus must be set up by the défendant. This, in turn, is controlled 
by the question of whether they be construed provisos or simply ex- 
ceptions. The distinction between thèse two is stated by Judge Hoar 
vvith characteristic clearness and brevity in Sohier v. Norwich Fire 
Insurance Co., 11 Allen (Mass.) 336, 338, in the following language: 

"The flrst question raised by the bill of exceptions Is whether the burden 
of proof was on the plaintifC to show a loss by fire which dld not originate 
withln the theater proper. This dépends upon the construction given to the 
clause, 'Tliis policy not to cover any loss or damage hy fire which may orig- 
inate in the theater proper.' If that clause can be regarded as a proviso, 
that is, a stipulation added to the principal contract to avoid the défendants' 
promise by way of defeasance or excuse, then it is for the défendants to 
plead it in défense, and support it by évidence. But if, on the other hand, 
it is an exception, so that the promise is only to perform what remains after 
the part excepted is taken away, then the plaintifE must négative the excep- 
tion to establish a cause of action." 

Whether a given provision constitutes a proviso or an exception 
is, as stated in the case just quoted from, often a close question. It 
is not absolutely controlled by mère punctuation, nor by the form 
of the language and its physical connection with the rest of the in- 
strument. In this case a careful reading of the instrument leads 
to the conclusion that both of thèse matters are défensive. The in- 
strument évidences a belief on the part of the parties that the vein 
in question contains coal, and the possession is given to the défend- 
ant upon that assumption. If as a matter of fact the vein has failed, 
that would seem to be, upon the pleading, a matter for the défend- 
ant to allège, as, upon the proofs, it is a matter within its knowl- 
edge as the lessee of the property. Similar considérations con- 
strain to the view that, if there has been any casualty, such as fire 
or explosion, that is a matter not to be negatived by the complaint, 
but to be asserted in the answer. The following cases, cited by 
plaintiff, impress me as sustaining in principle the conclusion there 
reached: Cook v. Andrews et al., 36 Ohio St. 174; Wilson v. Beach 
Creek Co., 161 Pa. 499, 29 Atl. 100; McDowell v. Hendrix, 67 Ind. 
513; Williams v. Phiel, 60 Fia. 272, 53 South. 638. 

An order will be entered overruling the demurrer. 
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SOUTHERN DEVEIyOI'MENÏ CO. v. EXDKRSEN. 

(District COiirt, D. Nevada. AuKiist :;0, 1012.) 

Xo. 1,080. 

1. Public Lanus (§ 51*) — Gbant to State — Title Conveyed by Ceiîtifica- 

TioN OF Sélections — Collatéral Attack. 

Kev. St. § 2449 (U. S. Conip. St. 1901, p. ir.Ki). which glves to a list ot 
larids selected by a state xiuder a graut wlieu ajiproved aud certified by 
the I>and Department, tlie force aud efl'ect of a i)ateut wliere tlie laiids 
"are of tbe character conteiiipliited by .siicli act ot (.'oiigress and inteiided 
to be granted thereby," but provides tbat, wliere tliey are not of sneb 
(liaracter, "the lists, so far as tliose lauds are concerned sliall be per- 
fectly nnll and void, and no rlght. title. claini or lulerest shall be con- 
veyed thereby," cannot be construed as leavini: tlie title to lands so coii- 
ve.ved imder a grant of iioninlneral lands snb.ject to perpétuai doubt and 
to be defeated by a subséquent discovery of minerai tliereon, but lu ail 
sucl) cases it is tlie duty of tbe Laud Department to ascertain tbe cbar- 
acter of the land before certifying tbe lists, and its détermination of that 
faot, where the land is public laud of tbe United States, and bas not 
beeii reserved or otherwise disposed of, and is tberefore witbiii the .iurls- 
diction of the department is conclusive against collatéral attack and 
agaiiist direct attaclj, unless on the ground of fraud, etc. 

|Kd. Xote. — FOr other cases, see Public Lands, Cent. Dig. § T.iS: Dec. 
Dig. § 51.*J 

2. l'unLic Lands (§ 51*) — (îbant to State — Title ('îonveyed — Collat-eral 

Attack — Nonmineeal — Ciiabacter of Land — Co.xclusiveness of Déci- 
sion OF Land Department. 

By Act .Tune 10, 1S80, c. 245, 21 Stat. 287, Congress grauted to tbe 
st;ite of Nevada 2,000,000 acres of land for school purposes, the act pro- 
viding tiiat tbe lands should be selected b.y the state authorities "froni 
any uwapproprlated, iionniineral public land in said state — and wheu 
selected in coiiforniity with the ternis of this act the sanie shall be duly 
certified to said state by the coiniuissioner of the General Land office 
and approved by the Secretary of the Interior." The lands were selected 
by the state and the lists duly approved, aud certitied by tlie Land De- 
partment wlth the approval of the Secretary. In 1SS,'> the state sold 
and patented certain tracts which were afterward accjuired by coniplaiu- 
aut. In 1908 défendant and his grantors located niiuiug claira.s ou the 
land in coiiforniity with the niiuiug laws of the United State.-^. Hcld 
that, under the act, the duty of deterniining the character of the land 
selected, as to belng minerai or nonuiineral, devolved upou tbe Land De- 
partment as a condition prwedent to tbe certltieation of the lists; that^ 
when such certification was niade, an uncoiiditlonal title piassed to the 
state; and that défendant could not show to defeat such title that the 
détermination was erroneous as to such tract, and that it was in fact 
minerai. 

[lOd. Note. — For other cases, see Public Lands, Cent Dig. § 1.38 ; Dec. 
Dig. § 51.*J 

In Eqtiity. Suit by the Southern Development Company against 
Iven J. Endersen, otherwise known as Iven J. Endresen. Heard 
on bill and answer. Decree for complainant, subject to leave to 
défendant to amend answer. 

Richard S. Miner, of Goldfield, Nev., and Lewers & Henderson, 
of Reno, Nev., for complainant. 

Frank Hall, of Washington, D. C, and Mack & Green, of Reno, 
Nev., for défendant. 



'Fer other cases see same topic & § kumbek in Dec. & Anx, Digs. 1907 to date, & Kpp'r Indexe» 
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FARRINGTON, District Judge. Complainant seeks to quiet its 
title to 320 acres of land in Esmeralda county, Nev. As the suit 
is heard on the bill and answer, the answer must be taken to be 
true in ail respects. 

It appears that the government of the United States, under an 
act of Congress approved June 16, 1880 (chapter 245, 21 Stat. 287), 
granted to the state of Nevada 2,000,000 acres of land, to be se- 
îected by the state authorities, and, when so selected, to be certi- 
fied to the state by the Commissioner of the General Land Office, 
and approved by the Secretary of the Interior. Sections 2 and 3 
of said act read as follows ; 

"Sec. 2. The lands herein granted sball be selected by the state author- 
ities of said state froui aiiy unappropriated, noiinilueral, public laud In said 
state, in quantitles not less thau the smallest légal subdivision ; and wheu 
Heleeted In conformlty with the ternis of thls act the same shall be duly 
certlfled to said state by the Commissioner of the General Land Office and 
approved by the Secretary of the Interior. 

"Sec. 3. The lands herein granted shall be disposed of under such laws, 
rules, and régulations as niay be prescribed by tbe Législature of the state 
of Nevada: Provided, that the proceeds of the sale thereof shall be dedlcat«d 
to the same purposes as heretofore pi'ovided in the grant of the sixteenth 
and thirty-sixth sections ma de to said state." 

Nearly seven years before, the Législature had passed an act ap- 
proved March 5, 1873 (St. 1873, c. 64), providing for the sélection 
and sale of lands whicli had been or thereafter might be granted to the 
state by the gênerai government. The land in question was and 
is a part of the 2,000,000-acre grant., It was duly selected and 
listed by the Nevada state land register to the Commissioner of 
the General Land Office. Thereafter the Commissioner, with the 
approval of the Secretary of the Interior, approved and certified 
the sélections and listing to the state of Nevada as nonmineral 
land. F. A. Magee, Helen J. Pomeroy, and G. W. Baker there- 
upon made application and payment for the land, and took such 
steps as were necessary under the Nevada statute. On the 30th 
day of March, 1883, patents were issued to them by the state of 
Nevada. The method provided by law for transferring title of 
the government to the state and for the acquisition of the state's 
title by the patentée were strictly pursued. Complainant has ac- 
quired by deed ail the rights of patentées. 

It is averred in the answer that the lands in question now are, 
and always hâve been, minerai lands; that long prior to 1880 they 
were embraced within a well-known and regularly established min- 
ing district; that they were conveyed by the Land Department 
of the United States to the state of Nevada without any examina- 
tion or exploration by said department or its officers to détermine 
whether they were minerai or nonmineral ; that the appearance 
and geological formation of said lands clearl}- disclose their minerai 
character, ail of which was well known to complainant before the 
conveyances were executed ; that miners and prospectors were 
working in and upon this and adjacent lands, and had disclosed 
valuable minerai deposits thereon at the time of said conveyances. 
200 F.— 1.S 
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In 1908 and 1909 défendant and his grantors entered said lands, 
and made thereon seven mining locations. In making thèse loca- 
tions the fédéral and state statutes were strictly followed. No 
question is raised as to the regularity of the locations except, in 
this : that they were laid on land selected, listed, certified, patented, 
and conveyed as above stated. Défendant does net attempt to 
connect himself with any title or claim prior to the locations in 
1908. 

Défendant contends that title did not pass to any minerai land 
under the patents, whether the minerai was known or unknown 
at the time of sélection ; that there was no authority in the départ- 
mental officers of the government to pass any title to minerai land; 
that minerai land was not within the terms of the grant to the 
State, or within the terms of any grant from the state to complain- 
ant's grantees, and was not subject to any claim or appropriation, 
or open to purchase except under the mining acts of Congress. 
The government conveys its title to public lands in various ways. 
The most usual methocl is by patent, following a procédure calcu- 
lated to thoroughly inform the Land Department as to the char- 
acter of the land, the identity of the grantee, and his right under 
the law to purchase. In other cases, as in the one at hand, where 
no provision is made for patent, and the lands are not identified in 
the grant, sélection is necessary. 

[1] The approval and certification to the grantee of a list of 
land so selected is the final act of transfer. In other cases, for ex- 
ample, the grant of the sixteenth and thirty-sixth sections of each 
township to the several states for educational purposes, there is 
no provision for either listing or patent. Such instruments are 
deemed unnecessary because Congress in the grant itself has iden- 
tified the land conveyed with sufficient précision. Section 2449 
of the Revised Statutes of the United States (vol. 6, Fed. Stats. 
Ann. 515 [U. S. Comp. St. 1901, p. 1516]) gives to a certified list, 
when it embraces land of the character contemplated by the act 
of Congress and intended to be conveyed thereby, the force and 
effect of a patent. This statute reads as follows: 

"Where lands hâve been or may hereafter be granted by any law of Con- 
gress to any one of the several states and territories, and where such law 
does not convey the fee-slmple title of the lands, or require patents to be 
Issued therefor, the list of such lands which hâve been or may hereafter be 
certified by the Commissioner of the General Land Office, under the seal of 
his office either as originals or copies of the originals or records shall be re- 
garded as conveying the fee simple of ail the lands embraced in such lists 
that are of the character contemplated by such act of Congress, and intended 
to be granted thereby; but where lands embraced in such lists are not of the 
character embraced by such acts of Congress, and are not intended to be 
granted thereby, the lists, so far as thèse lands are concerued, shall be per- 
fectly null and void and no right, title, claim, or interest shall be conveyed 
thereby." 

From this statute the défendant concludes "that it was never 
intended that thèse listings should be conclusive as to the charac- 
ter of the land listed," and they convey no title to minerai land, 
whether the minerai was known or rmknown at the time of selec- 
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tion. What, then, was the effect of the certified lists to the state 
of Nevada under the grant of June 15, 1880? If the listings are 
never conclusive as to the character of the land listed, obviously 
the minerai or nonmineral character of the land is always an open 
question. A title vi^hich to-day is valuable because the land is ap- 
parently nonmineral to-morrow may become utterly void and 
worthless by reason of the discovery of minerai. Methods of ex- 
traction and réduction may be devised of such cheapness and ef- 
ficiency as to render mining highly profitable on lands which, at 
the date of sélection and listing, had and could hâve had no value 
for minerai purposes. The courts hâve never yielded to the argu- 
ment that Congress intended to provide for titles so elusive. 

In Shaw V. Kellogg, 170 U. S. 312, 332, 18 Sup. Ct. 632, 641 (42 
Iv. Ed. 1050), there was no patent. The transfer of title was evi- 
denced by departmental approval of survey, field notes, and plat, 
and the fact that the land had been segregated from the public 
domain and had become private property was noted on the maps 
in the L,and Department, and reported to Congress. Mr. Justice 
Brewer said: 

"We say 'lands tben known to eontain minerai' for it cannot be that 
Congress intended that the grant should be rendered nugatory by any future 
discoverles of minerai. * * * n ^rould be an insuit to the good faith of 
Congress to suppose that it did not intend that the title when it passed 
should pass absolutely, and not contingently upon subséquent discoveries. This 
is in accord with the gênerai rule as to the transfer of title to the public 
lands of the United States. In cases of homestead, pre-emption or townsite 
entrles, the law excludes minerai lands, but it was never doubted that the 
title once passed was free from ail conditions of subséquent discoveries of 
minerai." 

To the same effect, see Deffeback v. Hawke, 115 U. S. 392, 404, 
6 Sup. Ct. 95, 29 L. Ed. 423 ; Roberts v. Southern Pacific Co., et 
al. (C. C.) 186 Fed. 934. In the last two cases there was an is- 
sue as to the validity of a United States patent in which occurred 
a réservation excluding ail minerai lands from its opération, and a 
similar réservation was attempted in Shaw v. Kellogg, supra, but 
in each case the court held that the law authorized no such réser- 
vation, and that the Land Department could not in such a manner 
avoid its duty to détermine the character of the land. 

The following quotation is taken from Roberts v. Southern Pa- 
cific Co. et al., supra: 

"The patent was the last step In the proceeding provided for by Congress, 
and was designed, as the statute expressly déclares, to convey the government 
title to the grantee. Of what avail would such an instrument, intended for 
the peace and security of the holder, be if the antécédent facts upon which 
it is required to be based are open to subséquent inquiry and contestation by 
strangers to the title? As virell might it be contended that questions of fact in 
respect to the marking of the boundaries of a patented mining claim or 
the previous discovery of minerai therein, or any other fact made essential 
by the statute to the issuance of a mining patent, are open to inquiry by the 
courts subséquent to its issue. In respect to such a contention this court 
said in the case of Doe v. Waterloo Mining Co. (C. C.) 54 Fed. 935, 940 : 'If 
the rights conferred by the patent can be defeated by showing a want of 
parallelism of the end Unes in the original location, it is difficult to under- 
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stand vvhy the patent may not li.bewise be* defeated by showing that the 
original location was void because Its boundarle.s were not properly niarUed 
upon tlie ground, or because no vein, Iode, or ledge was dlscovered wlthln 
them, or because the statutory re<inlreinent in respect to the postlng of the 
notice of location was not complled wltli, or because of au omission on the 
part of the locator to comply wltli any otber provision of the statute regard- 
liig the location of sucli Iode clalms. AU such matters I understand to be 
absolutely concluded by the patent so loug as it stauds unrevoked. If (pics- 
tions relating to the bouudarles of the location, the marking of tbeni. the 
dlscovery of a vein, Iode or ledge wlthiu them, the postlng of the required 
notice, etc., are opeu to contestation after the Issuauce of a patent for the 
clalni as before, the Issuance of such an instrument would be a vain act, and 
would wholly fall to secure to the patentée the rlghts and privilèges desigued 
by the law authorizlng its issue. The very purpose of the patent Is to do 
away with the necessity of going back to the facts upon whlch it is based.' " 

Défendant argues thus : 

"There was in fact no prellmlnary détermination of the character of the 
land, and there was no provision for such détermination either lu tlie act of 
Congress granting the state 2,000,000 acres of land in lieu of the slxteenth 
and thirty-sixth sections (6 Fed. Stat. Ann. 481), nor in the act of the Législa- 
ture of 1873 (Stats. 1873, p. 120). Section 12 of the state act of 1873 permlts 
the détermination of the question of preferred right and prlor occupancy 
only, but nowhere in the statute eau be found any authorlty vested in the 
state offlcers to détermine the character of the land as to whether it is minerai 
or nonmineral. To say that the character of the land was determined so as 
to render such détermination final and conelusive Is to say that a .ludgment 
may be rendered wltliout any complalnt being flled. without any notice or 
hearing, and without any légal power In the tribunal rendering the judgment 
to hear and détermine the question Involved." 

Section 2395 of the Revised Statutes (U. S. Comp. St. 1901, p. 
1471), of the United States ever since 1796 has required that: 

"Every surveyor shall note in his fleld book the true situations of ail mines, 
sait llcks, sait springs and mill seats whicli come to his knowledge, * * * 
and also the quality of the lands. Thèse fleld books sliall be returned to the 
Surveyor General, wlio shall cause therefrom a description of the whole lands 
surveyed to be made ont and transmitted to the offlcers who may superlntend 
the sales." 

The object of this provision was to furnish the Land Department 
with information as to the character of the land surveyed. 

In Sutton V. State of Minnesota, 7 Land Dec. Dept. Int. 562. 
564, the Secretary of the Interior said : 

"The fleld notes of survey being eutrles in wrltlng made b.y a public officer 
in the regular discharge of his duty are presumptlvely correct, and are prima 
facie évidence of the fact stated of a very hlgh character. Tliey must be 
taken as true, till disproved by a clear prépondérance of the évidence." 

For further authorities to the same effect, see note to Murray 
V. White, Ann. Cas. 1912A, 1315. 

Section 2319 of the Revised Statutes (U. S. Comp. St. 1901, p. 
1424), of the United States déclares: 

•'Ail valuable minerai depo.slts lu lands belonglng to the United States, both 
surveyed aiul imsurveyed, are hereby declared to be f ree and open to ex- 
ploration and purchase, and tlie lands in which they are found to occupation 
and pui'chase." 
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Section 2406 (U. S. Comp. St. 1901, p. 1481), provides that "the 
public surveys shall extend over ail minerai lands." Section 441 
(U. S. Comp. St. 1901, p. 252) déclares that the Secretary of the 
Interior is charged with the supervision of public business relating 
to the public lands, including mines. And section 453 (U. S. Comp. 
St. 1901, p. 257) provides that— 

"the Commissioner of the General Laud Office shall perfoi-m, uuder the direc- 
tion of the Secretary of the Interior. ail executive diities appprtaiiilug to 
the surveylng and sale of the public lands," or in any wise relating to sueh 
lands. 

[2] The grant to the state of Nevada, above quoted, déclares 
that : 

"When the land is selected in conforniity with the ternis of this act the 
same shall be duly certifled to said state by the Commissioner of the General 
Land Office and approved by the Secretary of the Interior." 

The duty of determining whether the lands were selected in con- 
formity with the terms of the act was thus cast on the Land De- 
partment. Without its certification and approval no title could 
vest in the state. If the land was not of the character contem- 
plated by the grant, it was the duty of the Secretary of the Interior 
to withhold his approval. It was never intended that this approval 
should be merely perfunctory, neither has the Land Department 
ever entertained such a conception of its powers and duties under 
this act. Since the case of VVeeks v. Bridgman, 159 U. S. 541, 
16 Sup. Ct. 72, 40 L. Ed. 253, the department has even recalled 
and vacated lists improvidently approved and certified, as in Scott 
V. State of Nevada, 26 Land Dec. Dept. Int. 629, and Manser Lode 
Claim, 27 Land Dec. Dept. Int. 326. 

The provision of the statute is for certification and approval only 
when it is ascertained that sélections hâve been made in conformity 
with the terms of the act ; that is, from unappropriated nonmin- 
eral land in the state of Nevada. Clearly, the ofïicers of the Land 
Department hâve jurisdiction to inquire into and détermine thèse 
facts. The fédéral courts hâve always held that the Land Depart- 
ment has jurisdiction to détermine the character of land. The pat- 
ent or certification by which title is transferred from the govern- 
ment partakes of the nature of a judgment, and, in so far as it 
is a judgment, it is clothed with the invulnerability and conclusive- 
ness of a judgment. 

In every judicial proceeding there are questions to be ansvvered 
which search the jurisdiction of the tribunal itself to ascertain 
whether there is power to pass on the merits of the controversy. 
In determining whether a judgment can be assailed collaterally, 
facts which go to the merits must be distinguished from those 
which go to jurisdiction. This distinction is thus clearly stated 
by Mr. Justice Brown in Noble v. Union River Logging Railroad 
Co., 147 U. S. 165, 174, 13 Sup. Ct. 271, 274 (37 L. Ed. 123) : 

"This distinction has been taken in a large number of cases in this court 
lu which the validity of land patents has been attacked collaterally, and it 
has always been held that the existence of lands subject to be patented was 
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tlie oiily necessary prerequisite to a valid patent. In the one class of cases 
It is held that if the land attempted to be patented had been reserved, or 
vvas at the time no part of the public domain, tlie Land Department had no 
.iurisdiction over it and no power or authority to dispose of it. In such cases 
its action in certifying the lands under a raiiroad grant, or in issuing a pat- 
ent, is not merely irregular, but absolutely void, and may be shown to be so 
in any collatéral proceeding. * * * xjpon the other hand, if the patent be 
for lands whlch the Land Department had authority to convey, but it was 
imposed upon, or was ihduced by false représentations to issue a patent, the 
flnding of the department upon such facts cannot be coUaterally impeached, 
and the patent can only be avoided by proceediugs taken for that purpose 
* • * In French v. Fyan, 93 U. S. 160 12H L. VA. 812], it was held that 
the action of the Secretary of the Interior ideutifying swamp lands, making 
lists thereof and issuing patents therefor, could not be impeached in an action 
at law by showing that the lands which the patent conveyed were not in faet 
swamp and overflowed lands, although his jurisdiction extended only to Jands 
of that class." 

If the government does not own the land, if it has been previ- 
ously conveyed, if it has been reserved from sale, or if there is no 
law providing for its disposai, and thus'it has ceased to be or never 
was subject to sale, then the Land Department is without juris- 
diction, its patent or certificate null and void, and this fact may be 
shown coUaterally in any proceeding. In other words, if the de- 
partment has no authority to sell, its çonveyance is worthless. If 
the government owns the land and Congress has authorized its 
sale, then the question arises as to whether the land is of the char- 
acter which the particular applicant may lawfuUy enter or sélect. 
This is a question of fact which the Land Department niust an- 
swer, and its détermination is conclusive. When such "a décision 
has been made by the Secretary of the Interior, courts will not en- 
tertain an inquiry as to the extent of his investigation and knowl- 
edge of the points decided, or as to the methods by which he 
reached his détermination." De Cambra v. Rogers, 189 U. S. 119, 
122, 23 Sup. Ct. 519, 521, 47 L. Ed. 734. 

In Burfenning v. Chicago, St. Paul, M. & O. Ry. Co., 163 U. S. 
321, 323, 16 Sup. Ct. 1018, 1019 (41 L. Ed. 175), Mr. Justice Brewer 
uses the following language: 

"It has undoubtedly been atfirmed over and over again that in the admin- 
istration of the public land System of the United States questions of faet 
are for the considération and judgment of the Land Department, and that its 
.ludgment thereon is final. Wliether, for Instance, a certain tract is swamp 
land or not, saline land or not, minerai land or not, présents a question of fact 
not resting on record, dépendent on oral testimpny ; and it cannot be doubted 
that the décision of the Land Department, one way or the other, in référence 
to thèse questions is conclusive and not open to relitigation in the courts, ex- 
cept in those cases of fraud, etc., which permit aijy détermination to be re- 
examined. * * * But it is also equally true that when by act of Congress 
a tract of land has been. reserved from houiestead and pre-emption, or dedl- 
cated to any si)ecial purpose, proceedings in the Land Department in défiance 
of such réservation or dedication, although culnùnating in a patent, transfer 
no title, and may be ehallcnged in au action at law. In other words, the 
action of the Land Department cannot override the expressed will of Congress 
or convey away public lands in disregard or défiance tliereof." 

A large iiumber of authorities hâve been cited, in which in actions 
at law tlie courts hâve set aside patents and certificates issued by the 
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Land Department because of the nonexistence of jurisdictional facts, 
without which the attempted conveyance of title from the govern- 
ment was a mère nullity. 

For example, in Weeks v. Bridgman, 159 U. S. 541, 16 Sup. Ct. 72, 
40 L,. Ed. 253, lands previously entered under the pre-emption act 
were certified to the state of Minnesota for railroad purposes. The 
certifîcate was held void in an action brought under the statute of 
Minnesota to détermine adverse daims to unoccupied and vacant real 
estate. The certificate was ineffectuai because the land had already 
been disposed of to the pre-emptioner. 

Patterson v. Tatum, 3 Sawy. 164, Fed. Cas. No. 10,830, was an ac- 
tion to recover possession of real estate. The plaintiff claimed under 
a patent from the state of California lands selected by the state under 
the 500,000-acre grant from the gênerai government. Plaintiff's title 
was held bad, because the tract demanded, before its sélection by the 
state, had been reserved from sale under a grant to the Central Pa- 
cific Railroad Company. It was held the fact that the government at 
the time the land was listed and approved to the state had no authority 
to convey because the land had already been reserved was admissible 
in évidence in an action of ejectment. 

McLaughlin v. Menotte, 89 Cal. 354, 26 Pac. 880, was an action in 
ejectment. Plaintiff claimed the land under a railroad grant. De- 
fendant rested his claim on a subséquent sélection by, and approval 
to, the state of California as lieu school land. It was held that the 
later conveyance must give way to the earlier. 

Sutton V. Fassett, 51 Cal. 12, also was an action in ejectment. The 
plaintiff claimed under patent from the United States issued in 1873. 
Défendant claimed under a patent issued by the state in 1867. The 
title of the state was derived from the government under an act of 
1866, which granted to the state "lands which had been segregated as 
swamp and overflowed land by the state, the surveys and maps of 
which shall be found to conform to the surveys made by the United 
States." The court held that the state had acquired no title because 
it did not appear that the lands had been segregated as swamp land 
before the passage of the act, consequently the Commissioner of the 
General Land Office had no authority to certify the tract in dispute 
to the state. 

Leavenworth, etc., R. R. Co. v. United States, 92 U. S. 733, 23 L. 
Ed. 634, differs from the cases already discussed, in this : That it was 
a suit in equity by the United States itself to establish its title to cer- 
tain tracts of land in the Osage country, Kan., and to enjoin the de- 
fendant railroad company from setting up any claim thereto. This 
was a direct attack on the patent. The lands in question had been 
certified by the Commissioner of the General Land Office, with the 
approval of the Secretary of the Interior, to the state of Kansas, and 
by the latter conveyed to the railroad company. It was held that the 
certification and approval conveyed no title, because the land had been 
previously, by treaty, reserved for the Osage Indians. 

In Stokes v. Pensacola & Georgia R. R. Co., 24 Land Dec. Dept. 
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Int. 396, a tract of land situated in Alabama had been certified to the 
State of Florida in aid of the railroad. Years after Stokes entered 
the tract as a homestead. The land was wholly outside the limits of 
the grant to the state, and hence not of the character intended to be 
granted by Congress. The Secretary of the Interior held that the 
certification was so absolutely null and void that a suit to recover the 
land was unnecessary. 

In Morton v. Nebraska, 21 Wall. 663, 675 (22 L. Ed. 639), the isstie 
was the validity of a patent under the pre-emption act, which déclares 
that: 

■'No lauds on whlcli are situated aiiy known salines or mines sliall be lialjle 
to entry under aud by virtue of the provisions of tliis act." 

The land was saline land, and so noted on the field books of the 

government surveyor. The court said : 

"The executive oflicers had no aiitliority to issue a patent for the lands 
in coutroversy, because they were not subject to enti'y, having been previous- 
ly reserved, and tliis want of power niay be iiroved by a défendant in au 
action at law." 

Thus the records in the Land Office, at the very time proceedings 
were there had, disclosed the fact that the lands were saline, and the 
patent was thus issued in défiance of an established and recorded fact. 

In Ivanhoe Mg. Co. v. Keystone Mg. Co., 102 U. S. 167, 26 L. Ed. 
126, plaintifif held a patent from the state of California issued imder 
the congressiona! act of Mardi 3, 1853, granting the 16th and 36th 
sections of every township to the state for school purposes. The land 
was applied for in 1870, and the state patent issued in 1872; but it 
was shown that in 1850 the tract described in the patent was occupied 
by the city of Amador. Three mining claims were located thereon — 
one in 1851, one in 1853, and one in 1863. The original locators and 
their grantees had been in possession ever since, and until the com- 
mencement of suit. In 1873 patents were issued by the government 
to the défendants for thèse mining claims. The land was not .sur- 
veyed until 1870. The court held that the land was not subject to the 
school grant because it was minerai, occupied, and cultivated before 
survey, and well known to be so when the surveys were made, conse- 
quently the lands did not pass to the state under the school land grant. 
The équitable title to the land had already vested in the city and the 
minerai locators. 

In each of the foregoing cases it was possible to show that the trans- 
fer from the government was inoperative by showing the nonexistence 
of some jurisdictional fact, without assailing any adjudication that 
the land was of the character contemplated by law. 

The following cases show how the rule is applied when in a col- 
latéral proceeding there is an attempt to inquire into the character of 
the land, after that fact bas been passed on by the Eand Department : 

Buena Vista Petroleum Co. v. Tulare Oil & Min. Co. (C. C.) 67 
Fed. 226, présents a situation very similar to that now under consid- 
ération. It was a suit to quiet title to lands which had been selected 
by the state of California, approved by the Land Department, certified. 
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and listed by the Secretary of the Interior to the state under the 150,- 
000-acre grant in aid of agricultural collèges. The land had been pat- 
ented to the complainant by the state. The act expressly excluded ail 
minerai land from the grant. Subséquent to the issuance of the pat- 
ent placer mining claims were located on the land by the défendant. 
The answer allèges that the lands are, and were at ail times, minerai 
lands, and never were agricultural. The case was heard on plaintifif's 
exceptions to the answer. The controUing, and in f act, the only ques- 
tion submitted to the court, was — 

"whether tlie listing and certification of the lands in question to the state 
is a conclnsive détermination that the character of the lands was such as 
brouglit theni within the ternis of the grant, or whether the défendants are, 
in this suit, entitled to show that the lands in controversy were, at the tinie 
they were so listed and certified, and since hâve been, minerai in cliaracter. 
and tlierefore excluded from the grant to the state." 

Judge Ross argued that the certified list was the same, in effect, as 
a patent, and the décision of the Land Department as to the character 
of the land necessarily embodied in the act of approval and certifica- 
tion was conclusive, and could not be questioned collaterally in an 
action involving title to the land. Referring to Chandler v. Mining 
Co., 149 U. S. 79, 13 Sup. Ct. 798, 37 L. Ed. 657, Judge Ross says : 

"The Suprême Court held that there had been such athmiative action on 
the part of the Department of the Interior as constituted a conclusive déter- 
mination in respect to tlie character of the land, and that iiarol évidence ou 
the part of the plaiutlff to show that the particular tract was swamp in char- 
acter. aud therefore embraced by the swamp land grant to the state, was in- 
admissible. This ruliug clearly controls a case like the présent, where- the 
lands in controversy were selected by the state as beiug within the grant to 
it, tlie sélection api)roved by the Secretary of the Interior, and the certified 
list issued to the state pursuant thereto." 

In V^an Ness v. Rooney, 160 Cal. 131, 116 Pac. 392, there was a 
valid location of a mining claim made August 26, 1895, which was 
duly conveyed to the plaintiff Van Ness. The same land was later 
(February 14, 1896) patented to the Central Pacific Railroad Com- 
pany. Van Ness brought suit to quiet title. The court held that 
as there was a discovery of a valuable minerai deposit foUowed 
by a valid location, notice of which was recorded in the usual books 
of record within the district, the land had become known minerai 
land, and the équitable title thereto had passed to the complainant 
and to bis grantors before patent issued to the railroad company. 
Consequently the government held the légal title in trust for com- 
plainant to issue to him a patent therefor upon his complying with 
the provisions of the law entitling him to such issuance. The gov- 
ernment could not convey by patent to the railroad company land 
which had already passed to the minerai locators. 

United States v. Northern Pacific Ry. Co. (C. C.) 170 Fed. 498, 
and 176 Fed. 706, 101 C. C. A. 117, was a suit brought by the gov- 
ernment to annul a patent theretofore issued by the government. 
It was a direct, and not a collatéral, attack, and consequently is 
not in point. 

Shaw V. Kellogg, 170 U. S. 313, 18 Sup. Ct. 632, 42 L. Ed. lOSO, 
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is very closely in point. In settlement of an old Mexican grant 
Congress passed an act granting the claimants "an equal quan- 
tity of vacant land net minerai in the territory of New Mexico to 
be located by them." It was also provided that the Siirveyor Gen- 
eral of the territory, when reqûired by the claimants, should sur- 
vey and locate the lands so selected. Some question arose as to 
the character of the land. This led the Land Department to in- 
struct the Surveyor General that the character of the location as 
to mines must be carefully ascertained, and that the sélections 
could not be approved unless accompanied by certificates of the 
register and receiver of the local land office that the land is vacant 
and nonmineral. The Surveyor General, under direction of the 
L,and Department, subsequently approved the sélections and made 
survey and location. The Land Department approved the surve^^ 
iield notes, and plat. The parties were notified thereof, but no pat- 
ent was issued because Congress had made no provision for patent. 
It was noted in the records of the Land Department that the land 
had been segregated from the public domain. To this approval 
the Land Department added thèse words : 

"Sub.iect to the conditions and provisions of section 6 of tlie act of Con- 
gress approved June 21, 1860." 

This provision excluded minerai land from the grant. This fact 
was reported to Congress. The grantees entered into possession 
of the tract, fenced it, and paid taxes thereon. Years after a por- 
tion of the tract was entered and occupied as minerai land. The 
owners of the grant brought an action in ejectment. The défend- 
ant contended that Congress "granted only nonmineral lands; that 
this particular tract is minerai land, and therefore by the terms of 
the act is not within the grant; that no patent has ever been is- 
sued, and therefore the légal title has never passed from the gov- 
ernment; that the Land Department never adjudicated that this 
was nonmineral land, but, on the contrary, simply approved the 
location, subject to the conditions and provisions of the act of Con- 
gress, thereby leaving the question of title to rest in perpétuai 
abeyance upon possible future discoveries of minerais within the 
tract." 

The Suprême Court held that it was the duty of the Land De- 
partment to détermine the character of the land, that it could not 
avoid or évade that duty by saying that it approved the locations, 
provided no minerai should thereafter be discovered, and disap- 
proved them if such discovery should be made. It could not re- 
quire the grantees to take chances on the future discovery of min- 
erais. It was a question for its action at the time. The attempted 
exception in the approval was without authority of law, and there- 
fore ineffectuai. The Surveyor General, the register, and receiver 
each certified the lands to be nonmineral. Thèse certificates were 
their décision. There was no appropriation for actual exploration of 
the land. The action of the Land Department was a finality, and 
passed the title free from the contingency of future discovery of 
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minerais. In reply to the contention that no patent has issued, and 
consequently the character of the land remained an open question, 
the court said: 

"There is no magie in the word 'patent,' or in the instrument which the 
Word detiues. By It the légal title passes, and, when by whatsoever instru- 
ment and in whatsoever manner that is aecompUshed, the same resuit fol- 
lows as though a formai patent were issued." 

The law made no provision for a patent. The grantees — 

"had no alternative but to accept that which the statute had provided as 
the means of acquiring and the évidence of title, and that must be treated as 
having ail the efflcacy of a patent * * * We are of opinion that at this 
late day the title of the locators and their grantees is not subjeet to chal- 
lenge, and that it is a full, absolute, and uncondltional title." 

A comparison of the act creating the grant involved in Shaw v. 
Kellogg with the language used in the 2,000,000-acre grant to Ne- 
vada does not show any greater duty to examine and explore for 
minerai in one case than in the other. There was in each a survey 
under authorization of the government. The law since 1796, as 
quoted above, has required the surveyor to record in his field notes 
ail mines. The fact there was or there was not an examination 
for minerai does not affect the jurisdiction of the Land Department 
to détermine the character of the land, though it may hâve much 
to do with the correctness of the conclusion. 

Chandler v. Mining Co., 149 U. S. 79, 13 Sup. Ct. 798, 37 h. Ed. 
657, was an action in ejectment. Each party held a patent from the 
State of Michigan for the 40-acre tract in controversy. Plaintifï's 
patent, dated 1887, described the tract as swamp land, and was 
based on the Swamp Eand Act of September 28, 1850 (Act Sept. 
28, 1850, c. 84, 9 Stat. 519), but the tract was never embraced in 
any list of swamp lands certified by the Secretary of the Interior 
to the state, though such lists included tracts in the immédiate 
vicinity of the 40 acres in question. Defendant's patent, dated 1855, 
was based on a congressional act of 1852, granting Michigan 750,- 
000 acres from any land in that state subjeet to private entry in 
aid of a canal project. Under the act of 1852, the tract in con- 
troversy was selected by the agents of the state. The sélection 
was by the Secretary of the Interior approved to the state in 1855, 
and in the same year the state issued defendant's patent. The Su- 
prême Court held that the action of the Land Department operated 
as an adjudication of the character of the land, and paroi évidence 
to the effect that the land in dispute was in fact swamp land, and 
therefore embraced in the swamp land grant to the state, was prop- 
erly excluded. 

I conclude, therefore, if the lands listed to the state of Nevada 
as agricultural land were in fact minerai land, and not of the char- 
acter contemplated in the act, still the listing was in efïect a judg- 
ment by the Land Department in relation to matters over which 
it had jurisdiction. As a judgment it cannot be assailed collat- 
erally. The listing can be reversed, set aside, or annulled in a di- 
rect action brought for that purpose. Inasmuch as the defendant's 
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rights, as alleged in the answer, did not accrue nntil 1908, more 
than 20 years after the land was listed to the state, he is not in a 
position to attack the title. He had no rights at the time to be 
affected by any fraiid on the part of the plaintiff and its grantors, 
or by anv mistalce or inadvertence on the part of the I^and Depart- 
ment. Carter v. Thompson (C. C.) 65 Fed. 329, 331. At that time 
the only parties in interest were the United States and tlie state 
of Nevada. The land belonged to the government. Tlie govern- 
ment had fuU power to convey. It had never in any manner bovmd 
itself to hold this land for the benefit of défendant, nor was there 
any trust relation between plaintifï and défendant. Défendant can- 
not challenge the validity of the listing to the state on the ground 
the sélection was not of the character contemplated in the grant. 
Such action can only be brought in the name of the United States. 
Standard Quicksilver Co. v. Habishaw, 132 Cal. 115, 64 Pac. 113, 
115; Peabody Gold Min. Co. v. Gold Hil! Min. Co., 111 Fed. 819, 
821, 49 C. C. A. 637; Deweese v. Reinhard, 165 U. S. 386. 391, 
17 Sup. Ct. 340, 41 U. Ed. 757; Sparks v. Pierce, 115 U. S. 408, 
412, 6 Sup. Ct. 102, 29 L. Ed. 428. Patents were issued by the 
state to plaintiff's grantors at a time when there was a Nevada 
statute reading thus : 

"Ail tirnber and momitaiuous grazing land hereaffcr seîected hy and listed 
to the state of Nevada under any grant niade by the United States to this 
state, shall he sold, reaerving the minerais thorciii contained and the riglit 
to dispose thereof." 

This statute was passed March 1, 1883. It was repealed March 
12, 1885, and was replaced by no act of like import until March 3, 
1887, when the Législature (Stats. 1887, p. 102; Rev. L. of Nev. 
§§ 2456, 2457) provided that : 

"Every contract, patent or deed hereafter made by this state or the author- 
ized agents thereof, shall contaln a provision expressly reserving ail nùnes 
of gold, silver, copper, lead, clnnabar and other valuable minerais that niay 
exist in siich land, and the state, for itself and its grantees, hereby disclaiins 
any interest in minerai lands heretofore or hereafter seîected by the state 
on account of any grant from the United States. * * * " 

The Statute of 1887 was carefully considered by the Suprême 
Court of Nevada in Stanley v. Hirschberg, 26 Nev. 55, 63 Pac. 59. 
That was an action in ejectment. After plaintiff had entered into 
contract with the state of Nevada for the land, but before patent 
issued, défendant located a mining claim thereon, and expended 
$40,000 in development work and improvements. It was argued 
that the approval and sélection of the land under the 2,000,000- 
acre grant by the proper oiUcers of the government was a conclu- 
sive détermination that it was nonmineral, and therefore an attack 
involving its character could only be made in a direct proceeding 
instituted for that purpose. The court declared that, while the 
détermination was probably conclusive as against a subséquent 
discovery of minerai, it did not follow that the state must under 
the grant convey the same title which it had received. The dis- 
posai of the land was left to the judgment and wisdom of the state. 
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The State by law had opeiied such land to the prospecter, and 
had also provided that in every deed or patent issued by the state 
mines of gold, silver, copper, lead, cinnabar, or other vaUiabie min- 
erais that may exist in such land should be expressly reserved. 
Stanley 's patent from the state contained such a réservation. The 
mine was located and known to exist before patent issued. The 
patent neither conveyed nor attempted to convey the mine, and 
consequently the state had not parted with its title thereto. De- 
fendant's possession and occupation of the mine violated none of 
plaintifï's rights under his contract to purchase from the state. 

In Rhodes v, Belleville Placer Min. Co., 32 Nev. 230, 106 Pac. 
561, 118 Pac. 813, it was admitted that mining claims might be lo- 
cated and held on lands previously conveyed by the state of Neva- 
da, if the patent contained the réservation provided for in the act 
of March, 1887. 

The act of 1887 is much broader than the act of March, 1883. The 
later act provides that every state patent shall expressly reserve ail 
mines. The act of 1883 did not apply to ail lands sold by the state, 
but to "timber and mountainous grazing lands" only. Furthermore, 
it did not include "ail timber and mountainous grazing lands," but 
only such as might thereafter — that is, after March 1, 1883 — be se- 
lected by and listed to the state of Nevada. Such lands the statute 
says "shall be sold, reserving the minerais therein contained, and the 
right to dispose of mining claims on such timber and mountainous 
grazing lands in the manner prescribed by the laws of Congress in 
relation to the disposai of minerai lands and mining claims, and such 
réservation and right of disposai shall be expressed in ail patents here- 
after granted and issued by the state for such timber and mountain- 
ous grazing lands to purchasers thereof from the state." 

In section 2 of the act the state reserves to itself the right to con- 
vey such mining claims. 

That act has no application to the facts set out in the pleadings. 
Plaintiflf's patents were issued March 30, 1883, 29 days after the act 
was approved. The patent contained no réservation of minerai, 
no réservation of a right in the state to dispose of mining 
claims then known or which might be thereafter discovered on 
the land conveyed. In the pleadings there is no allégation that 
the lands sold were "timber or mountainous grazing lands," or 
that they had been selected by and listed to the state subsé- 
quent to March 1, 1883, the date of the act. My attention has been 
called to no other statute in force, while plaintifï's grantors were 
acquiring title from the state, which requires me to read into the patent 
any exception or réservation of minerai or mining ground which may 
exist within the tracts described in the patents. If the lands were 
selected and approved to the state, after the date of the act, then we 
must conclude that the state officiais, who were charged with the ad- 
ministration and disposai of state school lands granted to the state by 
the gênerai government, determined that the lands in question were 
neither "timber nor mountainous grazing lands." This conclusion, 
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when evidenced by patent, is in effect a judgment. It is no less con- 
clusive as to questions of fact than is a patent issued by the gênerai 
government. Saunders v. La Purisima Gold. Min. Co., 125 Cal. 159, 
57 Pac. 658. 

Garrard v. Silver Peak Mines (C. C.) 82 Fed. 578, is much relied 
on by défendant. The plaintiff there claimed 40 acres under a patent 
issued by the state of Nevada for lands selected, listed, and approved 
under the 2,000,000-acre grant. The date of the grant was June, 1880. 
The land was not listed by the government until August 7, 1880. 
Plaintiff 's patent was not issued by the state until June 29, 1891. 
About May 1, 1879, and before the grant was made by Congress, a 
portion of the 40 acres had been patented as a mill site, and a mill 
costing many thousands of dollars had been erected thereon. In 1865 
the defendant's grantors had located the whole tract under a Nevada 
statute providing for the location of lands containing sait. ■ In 1888. 
before the land was listed to the state, a quartz ledge containing gold 
and silver was discovered and located on the land. This daim was 
subsequently deeded to défendant. The Circuit Court of Appeals (94 
Fed. 983, 990, 36 C. C. A. 603), in briefly summarizing its reasons for 
sustaining the lower court, says : 

"The facts shown by the record make it clear that the patent under which 
the plaintiff claimed was not only not authorized, but was prohibited, by the 
statutes of the very state whose patent it purports to be, flrst, because it was 
issued for Ivnown minerai land ; and, next, because the land for which it was 
issued then was, and for niany years prier to the application therefor had 
been, in the actual occupation of another under a claim of right. That a 
pa:tent issued without authority of law may he imjMached collaterally in a 
court of law is thoroughly settled." 

In the lower court Judge Hawley took the view that there were ex- 
ceptions to the rule exempting a patent from collatéral attack, that 
extrinsic évidence may be admitted to show that a patent issued with 
ail the forms of law, was issued without authority, and that questions 
of fact arising in the administration of the public land system are for 
the considération of the Land Department, and its judgment thereon 
is final. The plaintiff, before he acquired an interest in the property, 
knew that a portion of the land had been patented by the gênerai gov- 
ernment prior to the date of the state's sélection, and that défendant 
was in actual possession and had erected on the land a 30-stamp quartz 
mill. 

This case differs in a very marked degree from the one at bar. In 
the Garrard Case the discovery of minerai and the location of the land 
and the mill site patent for a portion of it antedated any sélection or 
attempted sélection by the state. In the présent case the location of 
the mining claims was more than 20 years after the state sélection, and 
the date of the state's patent to plaintiff's grantors. 

The great différence, however, between the two cases is in the fact 
that the statute of March 3, 1887, was in force when Garrard's gran- 
tees acquired their patent. 

At the time this cause was submitted the parties stipulated that in 
case the answer hère should be held insufficient, in whole or in part. 
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défendant might then at his option amend his answer in any respect, 
and for that purpose should hâve 15 days after décision. The answer 
is insufficient to constitute a défense ; therefore, if défendant cares to 
amend his answer, he will be permitted to do so, and for that purpose 
will be allowed 20 days after notice of this décision. If he fails to 
amend within that time, a decree will be entered in favor of complain- 
ant in accordance with the views herein expressed. 



HOTCHiaSS V. NATIONAL CITY BANK OF NEW YORK. 
(District Court, 'S. D. New York. December 30, 1911.) 

1. Batïkbuptoy (§ 166*) — Préférences — Action to Eecoyer — Insolvency — 

Initint to Prefer. 

Under Banlcr. Aet July 1, 1898, c. 541, § 60, 30 Stat. 502 (U. S. Comp. 
St 1901, p. 3445), providing that a transfer by an insolveut within four 
months preceding bankruptcy shall be deemed a préférence, if it enables 
the créditer to obtain a greater percentage than others of his class, it is 
sufflcient to avoid the transfer that the créditer had reasonable cause 
to believe that a préférence was intended, without référence to the ac- 
tuai intent of the debtor. 

[Ed. Note. — For other cases, see Bankruptcy, ■ Cent. Dig. §§ 250-258 ; 
Dec. Dig. § 166.*] 

2. Bankruptcy (| 188*) — Liens — Clearakce Loan. 

Where a stoclvbroker, doing business on the New Yorlc Stock Exchahge, 
applied for and was granted a elearance loan by défendant, to be used 
aecording to the custom merely to release securltles sold, so that they 
could be delivered and the proceeds coUected, and the loan paid before 
the close of banking hours on the day it was made, the bank, passing the 
proceeds of the loan to the ordinary crédit of the brokers and certifying 
checks against it, had no équitable or other lien therefor against the 
securities released by the proceeds of the loan, or on the proceeds of the 
securltles when sold. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
295; Dec. Dig. § 188.*] 

3. Liens (§ 1*) — What Constitutes — Définition. 

A "lien" is the right of the créditer to take Ms debt eut of a specifled 
res, which, though it may be a ehanglng fund, must nevertheless be as- 
certained, since it is a property right, and could not be said to arlse by 
a mère custom restrlcting a borrower's right to use the money loaned to 
release certain securities from a former pledge, nor by a promise to pay 
the créditer from a particular fund. 

[Ed. Note. — Por other cases, see Liens, Cent. Dig. §§ 1, 4, 23; Dec. 
Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4144-^153 ; 
vol. 8, p. 7707.] 

4. Bankruptcy (§ 188*) — Liens — Securities Not in Possession — Cleabance 

LOANS. 

Where notes executed by brokers to défendant bank as evidenoe of the 
receipt of a elearance loan, made in accordance with the custom of stock- 
brokers en the New York Stock Exchange for the purpose of shifting 
securities, only previded that the bank should hâve a lien on ail property 
of the brokers then or thereafter "in its possession" or under its control, 

•For other cases see same topie & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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wtth tlie right at any tiiue to deniaud additioual sectirity, such provision 
did uot reserve a lien on tlie securltles iuteiuled to be released by the 
proceeds ot the clearance loan whlch wei'e not In tlie bank's possession, 
bnt ratlier iudicated an intcnit to the contrary. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 270, i.'S6- 
295; Dec. Dig. § 188.*] 

5. CONTRACTS (§ 1*) — DEKINinOX. 

A "contract" is an oblisatioii attaciied by the mère force of law to 
certain acts of the parties, nsnally words, which ordinarily accouipany 
and represent a known intent. The intention of the parties is to be 
deterniined by the meaning nsnally iniposed by law on the words used, 
in the absence of mutnal niistake, etc. 

[Ed. Note. — For other cases, see Coutracts, Cent. Dig. § 1; Dec. Dig. § 1.* 
For other définitions, see AVords and l'hrases, vol. 2, pp. 151ù-15-'>i ; 
vol. 8, pp. 7615, 7GH).] 

C. lÎANKBLTPICy (§ IGC*) — l'KEI'KIiEXCES — UELIVEKY OF SbCURITIES. 

The bankrupts, who were stockbrokers, belng largely indebted to de- 
fendant baulv, bnt entirely solvent, ou the morning of January lOth, ob- 
tainad a clearance loan from défendant of 8500.000, whlch under the 
cnstoni of brokers was to be nsed solely for the shifting of securities and 
to be repaid before ;5 o'cloek on the sanie day. Ali but .f 117,000 was re- 
liaid. bnt about uoon the brokers became insolvent because of the eol- 
lapse of a stock pool in which tbey were heavily Involved, and their sns- 
])ension was aunonnced on the Stock Exchange. The bank, with notice 
of their difficulties, but without kuowledge tliat they were insolvent, 
sent its vice président and assistant cashier to the bankrupts" office, 
where they obtained additiona] securities, substantially ail of which had 
been paid for or liberated by the use of the proceeds of the ele;irance 
loan. Held, that the transfer ot" such securities coustituted a préférence, 
recoverable by the l)rokers' trustée in baukrnptcy. 

|Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*J 

7. Baskkui'tcy (§ 140*) — Loax to Bankkupt — TiiusT ix Proceeds oe Loan. 

Where a b;ink niado a cleariince loan to the bankrupts, applicable only 
to use in shifting securities, and to be paid duriug banking hours on the 
sanie day according to the custoni of stockbrokers doing business on the 
New York Stock lOxchauge, the transaction did not croate a trust of the 
funds while in the hands of the brokers, in the absence of au agreenient 
to that effect. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 108, 199, 
210, 221, 225; Dec. Dig. § 140.*J 

8. Bankruptcy (155*) — Equitiks of Tdird Persons — Rigiit to Subroga- 

tion. 

The right to subrogation does not exist. unless the nioney used to jiay 
the claim Icept alive by subrogation was nioney on wliich the subrogated 
party liad in equity sonie claim, charge, or lien, so that, where a bank 
loaned money to a broker to release securities. and the nioney loaned 
was in every sensé tlie nioney of the broker, the bank was not entitled 
to sulirogation to the rights of the créditer holding the securities, vs'ho 
was paid by the proceeds of the loan. 

|l':d. Note. — For other ciises. see Bankruptcy, Dec. Dig. § 155. *J 

9. E()U1TY (Ï! 407*) — IlEAIÎI.N'G Be FORE MASTER — ItEPORT — lÎEKUSAL TO RE- 

QUEST. 

Where requests to fiud are presented to a inaster, and refused, it is 
improper for the niaster to incorporate such requests in bis report. 

|Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 803-900, 903; 
Dec. Dig. § 407.*] 

*For other cases see same topic &. i humbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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10. Election of Remédies (§ 14*) — -Action to Recovek — .Secl'iîities — Co.\- 

VERSION. 

Where a trustée in bankruptcy sued to l'ecover certain securities re- 
ceived by défendant banlc froin the banl-;rupt, on the tlieory that tbeir 
receipt constituted a préférence, he was iimited to such remedy, aud 
could not atïlrin the transfer and sue for conversion. 

[Etî. Note. — For other cases, see Election of Remédies, Cent. Dig. § 
16; Dec. Dlg. § 14.*] 

Suit by Henry D. Hotchkiss, as trustée in bankruptcy of Henry 
S. Haskins, Henry Leverich, individually, and Fannie G. Lathrop, 
spécial partner, and as copartners trading as Lathrop, Haskins & Co., 
against the National City Bank of New York, to. recover certain se- 
curities claimed by the bank to hâve been pledged for certain clear- 
ance loans made by the bank to the bankrupts, who were stockbrokers 
doing business on the New York Stock Exchange. Decree for com- 
plainant. 

See, also, 200 Fed. 299. 

l'arsuaut to the custom of stoclîbrokers iu New York, securities are de- 
liverabie ou the day follovviug tlieir sale. The transactions are of sucli 
magnitude thut it would not be possible to conduct the business with the 
capital of the broker, who is obliged to obtaiu temporary crédit to pay for 
securities deliverable to him, while he is receiviug the proceeds of the se- 
curities which he is delivering to his purchasers. He is also required to 
carry large accounts of securities ou margin for customers, to do which he 
obtains ordinary demand loans covered by securities, which are constantly 
changing by reason of sale or otherwise, so that, in addition to a temporar>- 
loan to make clearances, the broker must hâve accommodation to enable 
him to shift his collatéral and receive securities, which are included in his 
ordinary demand loans. ïhe clearance loans are loans for the day, which 
extend an accommodation crédit in the morning for the spécifie purpose of 
enabling the broker to pay for securities delivered and to be returued froni 
the proceeds of the sa me securities wheii delivered to his customer ; it being 
understood that no portion of the proceeds of such loans should be used 
for any other purpose whatever to clear securities. No interest is chSrged on 
thèse loans, they being solely for the temporary accommodation of the de- 
positor while he is meeting his engagements for the day. Though the loans 
are nominally made payable on demand, they are paid duriug the day as a 
matter of course wlthout demand ; the broker beginning to malve deposits 
of proceeds with the bank which bas given him the crédit as soon as he 
hegins to make deliveries, and that was the course of dealing between tlie 
bankrupts and the bank, which had been carried on daily for many years. 

At the openlng of business on .Tanuar,y 19, 1910. the bankrupts were solvent 
and obtained a clearance loan from défendant bank of .ÇûOO.OOO, evidenced by 
two demand notes, providiug that the bank should hâve a lien on ail prop- 
erty of the bankrupts tlien or thereafter in its possession or under Its con- 
trol, with the right at any tinie to demand additional security. Against such 
crédit the bankrupts drew four checks to pay ofiE outstanding secured loans 
to certain banks and trust companies, which checks were certifled by the 
bank, and on payment of the loans the securities deposited as collatéral iihere- 
for were delivered to the bankrupts. Thls clearance loan had been paid 
olï in the usual course of business duriug the forenoon of the day It was 
made, with the exception of about .$117,000, when the suspension of the 
bankrupts was announced on the Stock Exchange at about noon, resulting 
from a violent break in the stock market affecting ail securities. but chiefly 
the stock of the (■olumbus & Hocking Coal & Tron Comi)nny. in which the 
bankrupts were largely interested, and in which à pool existed. At about 
noon defendant's vice président and assistant cashier, who had charge of 
making clearance loans, went to the oflico of défendant and asked for pay- 

*For other cases see same topic & § NCJiMBEn in Bec. & Ani. Digs. VJÙl to date, & Rep'r Indexes 
200 1\— 19 
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ment, or for securitles to make good the clearance loan made that day, and 
after walting an hour or two, during which the bankrupts conferred with 
their couusel, received seeurities iiot latei- than 2 :30 p. m. When the banlî 
received the securitles, it knew that the bankrupts had suspended on the 
Stock Exchange, but did not know that it was insolvent. Substantially ail 
the securitles thus received were pald for or llberated from loans by the 
use of the proceeds of the clearance loan during the mornlng. 

The spécial master found that when the securitles were dellvered the flrm 
was Insolvent, and that the représentatives of the bank had reasonable cause 
to believe that it was intended to glve défendant a préférence whereby it 
would obtaln a greater perceutage of its debt than other creditors of the 
same class, and advlsed a decree for complalnant, to whlch défendant ob- 
jected. 

R. P. Lewis, of Pittsburgh, Pa., for complainant. 
John A. Garver, of New York City, for défendant. 

HAND, District Judge. I do not thin!<: it necessary to add any- 
thing to the ref eree's report, except upon two questions : First, the 
need of proving that the défendant knew that the bankrupts intended 
a préférence; second, the défense of an équitable Hen. 

[1] Upon the first point Alexander v. Redmond, 180 Fed. 92, 103 
C. C. A. 446, is conclusive. It is idle to say that the opinion is obiter. 
I tried the case below, and, being of différent opinion, decided it ex- 
pressly, because the élément of an intent to prefer was lacking. The 
reversai was therefore expressly upon that point, and the case settles 
the law in this circuit. 

The second point is without doubt difficult, and requires careful 
analysis into the différence of intention between an obligation and a 
property right, which closely approach each other under thèse cir- 
cumstances. I shall assume two things, which are at least not con- 
ceded. First, I assume that the written contracts may be varied by 
proof df a custom; second, that the custom would be valid, if it ex- 
isted and actually gave a lien upon the assets. What, then, is the 
defendant's position? It is this: Under the custom of banks and 
brokers, first, the certified checks, when withdrawn from the bank, 
remain in equity still the bank's property, call the right a trust or 
whatever you will; second, the broker may use them only to relieve 
seeurities, either pledged or purchased, from liens upon them for 
money lent, or for purchase price due ; third, the seeurities, when the 
broker receives them, are subject to an équitable lien equal in amount 
to the bank's advances upon them, and that lien remains, not only upon 
them, but upon any money or other property which the broker may get 
by pledging or by selling them, so that li the broker, hnving sold the re- 
leased seeurities, reinvests the moneys, the lien would remain upon the 
new seeurities so purchased. In other words, the actual intention of the 
parties hère effects, the défendant says, what the law would itself 
impose, if the funds were at any time in the hands of the broker af- 
fected with an équitable lien or an implied or constructive trust. 
Now, this is a perfectly intelligible position, whether or not it be a 
Sound one, and I must concède to the défendant that it does not seem 
to me to be an answer merely to show that the broker is free to 
pledge or sell the seeurities pledged with the bank's money, because 
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if the custom contemplated his doing so, and also contemplated that 
the proceeds of such a sale or pledge should themselves be subject to 
the same lien, then it would not be an objection to show that the bro- 
ker could in fact sell the securities. 

[2] On the other hand, ail that actually takes place is consistent 
with the absence of any lien whatever, and with merely a restriction 
upon the use of the checks to the release of securities, and a strict 
tequirement that the loan be paid at the close of the day. Nothing 
which the brokers do indicates that they regard the property in their 
hands as subjected to any lien, because it is not enough that they are 
restricted in the use of the funds. For example, A. may lend B. 
money only on condition that B. put it in his business. A. would 
hâve no lien. Even if B. were to promise A. to pay him out of the 
funds in his business, A. would hâve no lien. Dillon v. Barnard, 21 
Wall. 430, 22 L. Ed. 673; Franklin v. Browning, 117 Fed. 226, 54 
C. C. A. 258; Barrington v. Evans, 3 Y. and C. 384. Justice Clifford 
says in Dillon v. Barnard, on page 439 of 21 Wall. (22 L. Ed. 673), 
that there must be — • 

"some act of appropriation on the part of the employer" (the promisor) "de- 
prlving himself of the eontrol of the funds, and conferring upon the cou- 
tractor" (the promisee) "the right to hâve them applled to his payment when 
tlie services are rendered or the materlals are furnlshed. There must be a 
relinquishment by the employer of his right of dominion over the funds, 
so that without his aid or consent the contractor can enforce their applica- 
tion to his payment when his contract is completed. Nothing in the prae- 
tice of the parties justifies any such inference as that indicated." 

[3] A lien means that the lienor is to hâve the right to take his 
debt out of some specified res, which may, it is true, be a changing 
fund, but nevertheless must be ascertainable since it is a property 
right. To take out one's debt from a res is a very much more strin- 
gent right than to restrict the borrower's rights in the money you lend 
him, or even to promise to pay him from a fund. It seems hardly 
necessary to elaborate so obvions a distinction. Walker v. Brown, 
165 U. S. 654, 17 Sup. Ct. 453, 41 L. Ed. 865. Again, the necessity 
of paying back the loan by 3 o'clock does not indicate that the bank 
meanwhile has any lien upon the funds, especially as the sources of 
payment are, naturally enough, indiffèrent to the bank itself. Nor is 
it significant that the bank should be interested in the kind of security 
in which the broker deals, because the loan represents so large a part 
of the broker's indebtedness that its proceeds will for the time being 
be the greater part of his assets. Further, the need of beginning to 
pay back the loan by 12 o'clock shows nothing, though the évidence 
really shows that the brokers hâve till 3 to begin to pay, because a 
creditor is under such circumstances naturally prone to suspicion if the 
debtor remains longer than necessary with so large a load of indebt- 
edness. Indeed, the belief of a lien upon the broker's assets would 
rather tend to less close scrutiny of the time of his repayments. 

While, therefore, the use of funds by the broker does not neces- 
sarily preclude the existence of a lien, there is nothing in the practice 
of business which at ail requires it to be interpreted in such terms. 
It is quite true that thèse "clearance" loans are merely to enable bro- 
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kers to shift about securities ; but, while they are shifting them, they 
may hold them free and clear, or they may hold them subject to liens 
for the price. No one can a priori say which is more likely, and in 
the absence of some express provision covering the case the only in- 
terprétation which can be safely made is from the practice. Further- 
more, the only occasion in practice which woiild throw any light would 
be when the question arose as to the bank's rights between the time 
when the checks were certified and the loan paid. Such an occasion 
never arises, and so the custom does not help. If there had been in- 
stances in which the bank excrcised a right as lienor during that peri- 
od, and the broker assented, they would be material, but there are 
none. Even the single case which Alexander remembers in which 
the broker gave security overnight proves nothing, because the neces- 
sity would hâve been the same, whether or not the "clearance" loan 
had been secured by a lien, because the "clearance" loan was due in 
any case, and the broker must pay it by taking out a call loan with 
collatéral somewhere, whether or not it had been secured itself there- 
tofore. 

Ali the évidence of custom, therefore, seems to me not to help the 
défendant in the least; on the other hand, some of it seems to injure 
its cause. For instance, if the brokers kept the "clearance" loan se- 
curities separate, or in any way distinguished the bank's supposed 
property from their own, there might be color for the claim of a lien ; 
but, unfortunately for the bank, they mix everything indiscriminately. 
Now it is still possible that the lien is to be regarded as existing, 
even when for motives of convenience it is not kept defined; but upon 
the balance of probabilities the absence of any distinction must weigh. 
It would also be some évidence of intent if the "clearance" fund-s were 
not mingled with other funds in one deposit confessedly with in the 
broker's power to use as he wishes; but they are so mingled. 

[4] Again, a strong évidence of the intention of the bank is that 
they so expressly, and with exubérant verbiage, reserve liens upon ail 
securities in their possession. "Expressio unius exclusio alterius." 
Contrast the note used by the Bank of Commerce, which reserved 
a lien upon ail the securities while in the hands of the brokers which 
were purchased out of the proceeds of loan. Of course, neither of 
thèse notes is conclusive, but each indicates that when the banks in- 
tended such an agreement they knew how to express it, and that in the 
case at bar the défendant expressed quite clearly a lien depending 
upon possession. The most reasonable understanding of the relation 
between the parties is that the bank relied upon the good faith of 
the broker to pay his loan and not to use bis funds improperly, but 
that it had occurred to no one to consider vvhat was the position 
of the bank, if the brokers should fail before the loan was paid. 
If that occurred, it seems to me incredible that, with no practice to 
go by, they should hâve left the matter without définition. The forms 
of the relation are ail those of debtor and creditor. The practice 
under it sheds no light, as I hâve said ; for obviously the banks could 
not exercise the rights of a lienor until there was some occasion to 
assert a préférence. It seems pretty clear to me that the présent as- 
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sertion is no more than a favorable interprétation, which has no 
foundation in usage or expression. The bank itself, wlien asserting 
the lien, made no attempt to get only such securities as its funds had 
released, but gathered up ail that came handy, among them stocks 
which had never been released by its funds, or by the substitution 
of securities released by such funds. It is impossible to see how, from 
any point of view, such securities were subject to a lien. The point 
is important only as showing that in practice the bank simply laid its 
hands on what it could get, like any other creditor seeking an illégal 
préférence, and that its supposed lien must bave been at the time 
ambulatory over the whole assets of the bankrupt estate. Such a 
practical construction of the bank's rights is of substantial impor- 
tance, when the question is of the interprétation of a practice or cus- 
tom. 

The testimony of Carse goes a little further than the actual practice 
of the brokers and the bank. He in one place characterizes the re- 
lations between the two, and states what they understood the légal 
status to be. Thus he says on bis direct examination : 

"It has (leveloped a form of trust, and the clear understaiidiin; Implied 
between the broker and the bank Is that whatever the broker obtains by the 
proceeds of the loan glven to hlm is held in trust for the account of the i)auk. 
* * * If a broker pays for stocks or bonds, it is tlie understandinj^ of the 
bank that they belong to them as collatéral to tlieir loan. and the broker 
simply retains possession of them long enougli to niake delivery and get pay- 
ment," etc. 

Now, if this witness' interprétation of the légal efïect of the custom 
is to stand for the court's, of course the master's décision as to the 
meaning of the custom is wrong; for then it is an out and out trust, 
disappearing into an équitable lien, upon payment of the certified 
checks to another bank and receipt of securities in exchange. But 
such an interprétation is not compétent évidence at ail, since it in ef- 
fect usurps the court's function which is to décide what vvas the "clear 
understanding." 

[5] Moreover, it is of no conséquence for another and deeper rea- 
son : A contract has, strictly speaking, nothing to do with the Per- 
sonal, or individual, intent of the parties. A contract is an obliga- 
tion attached by the mère force of law to certain acts of the par- 
ties, usually words, which ordinarily accompany and represent a 
known intent. If, however, it were proved by twenty bishops that either 
party, when he used the words, intended something else than the 
usual meaning which the law imposes upon them, he would still be 
held, unless there were some mutual mistake, or something else of 
the sort. Of course, if it appear by other words, or acts, of the par- 
ties, that they attribute a peculiar meaning to such words as they 
use in the contract, that meaning will prevail, but only by virtue of 
the other words, and not because of their unexpressed intent. 

[6] Now, in the case at bar, whatever was the understanding in 
fact of the banks, and of the brokers, too, for that niatter, of the 
légal efïect of this practice between them, it is of not the slightest 
conséquence, unless it took form in some acts or words, which, being 
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reasonably interpreted, would hâve such meaning to ordinary men. 
Of course, it will be likely that, if they both do understand their acts 
in the same way, usual men would liave donc so, toc. Yet the ques- 
tion always remains for the court to interpret the reasonable meaning 
to the acts of the parties, by word or deed, and no characterization 
of its effect by either party thereafter, however truthful, is material. 
The rights and obligations dépend upon the law alone. 

[7] When, therefore, Carse says what is the clear understanding 
of the légal efifect of the practice, it is of no conséquence, since that 
understanding was expressed only in acts, the natural meaning of 
which does not imply any trust relation, as he, and perhaps they, may 
hâve supposed. Had they said that they meant to create a trust, such 
a trust would arise; but when they merely adopted a course of con- 
duct, the supposed results of that conduct are immaterial. I hâve 
therefore wholly disregarded this portion of Carse's testimony. 

[8] The question of subrogation is easily disposed of. There is 
no subrogation, unless the money used to pay the claim kept alive by 
subrogation was money on which the party subrogated had in equity 
some claim, charge, or lien. I think there are no cases in which the 
payment of money in discharge of a claim allows of subrogation when 
the money was in ajl sensés that of the man who paid the obligation. 
In other words, if the bank had some kind of équitable lien on the 
checks in the hands of the broker, it would certainly be entitled to 
be subrogated, but not if those funds were the funds of the broker 
in every sensé. It is, of course, true that in Hurley v. Atchison, To- 
peka & Santa Fé Railroad, 213 U. S. 126, 29 Sup. Ct. 466, 53 L. 
Ed. 729, the court went a long way to sustain the equity of a claim- 
ant in bankruptcy, but I think it quite clear that the reason was this : 
The money which the road paid in advance for coal was the purchase 
price of an agreed quantity of coal, actually in existence. It was 
meant to give the road the right to demand from the seller a certain 
amount of coal actually in its possession, which, though not yet set 
apart from the bulk, was still definable in quantity. That was a spé- 
cifie interest in a res which survived bankruptcy. It hardly seems 
worth while to consider Sexton v. Kessler, 172 Fed. 535, 97 C. C. A. 
161, in which there was a spécifie agreement. 

[9] This case was heard in a somewhat anomalous way, as it was 
referred to take the testimony and report. The master has reported, 
and this is, therefore, in the nature of a final hearing on the testimony. 
The learned master allowed himself to be persuaded to incorporate 
certain refusais of requests to find — a practice which has, as far as 
I can learn, no place in equity practice, and the very beginnings of 
which I hope will always be resisted by the fédéral courts, which may 
otherwise find themselves in the unhappy predicament in that respect 
of the state courts under the New York Code. I hâve wholly dis- 
regarded thèse findings and refusais to find. I hâve treated the 
testimony as though submitted on final hearings. 

[10] This suit is in equity to recover the actual securities in specie. 
That is the prayer, and that was what was intended. It is quite likely 
that the trustée may hâve had the right to sue at law after rescinding 



EEN8T V. MECHANICS' A METALS NAT. BANK OF NEW YORK 295 

the transfer and making a demand, because the refusai would hâve 
been a conversion. However, he did nothing of the kind, but pro- 
ceeded in equity to reclaim the securities, and he cannot now blow 
hot and cold. The decree will be for the delivery of the securities, 
with any dividends received upon them. If the complainant wishes, 
he may take a référence on an accounting as to the responsibility for 
the dépréciation in value. I cannot décide such a matter upon af- 
fidavits, though from the letters it looks as though the parties had 
substantially agreed that the bank should exercise its good judgment 
as to the sale of the securities. If so, the bank would under no cir- 
cumstances be responsible for dépréciation. If the trustée did not so 
consent, the question would arise whether or not the bank was a 
trustée ex maleficio, and, if so, whether it wais responsible for any 
loss by dépréciation, regardless of whether it used due care. Those 
questions I will not consider until it appears whether the trustée did 
not assent to the bank's course. 

The trustée will, of course, recover costs. Should a référence be 
had, I should be glad to hâve Judge Brown again act as master, if 
he is willing. 



ERNST et al. v. MECHANICS' & METALS NAT. BANK OF NEW TORIC. 
(District Court, S. D. New York. December 30, 1911.) 

1. Bankeuptcy (§ 166*) — "Préférence" — Secueity for Cleaeance Loan — 

Stockbrokers. 

The bankrupts being largely Interested In a stock pool, in accordance 
with the custom of brokers dealing on the New York Stock Exchange, ob- 
tained a clearance loan of Î'IOO.OOO from défendant bank on .January 19, 
1910. The pool havlng collapsed, and the bank ascertaining that the 
brokers were in difflculties, the cashier denianded additiuual securities, 
which were thereupon deposited, which, wlth n dei)osit of ¥.14,048.08, 
was received Just prior to the brokers' suspension. The clearance loan 
was charged to the brokers' deiwsit accouut, which was credited with 
the amount of the deposit received, whereupon the account was closed, 
and a loan put through for the débit balance. Held that. thouKh the 
deposit mlght hâve reached the bank before the brokers were absolurely 
insolvent, yet the bank knew of the firm's possible insolvency, and that 
not only the deposit, but the transfer of the securities, constituted a 
"préférence," recoverable by the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § ICfi.» 

For other deflnitlons, see Words and Phrases, Toi. 6, pp. 5498, 5499; 
vol. 8, p. 77.59.1 

2. Bankeuptcy (§ 303*) — Evidence of Insolvency — Books of Account. 

In an action by a bankrupt's tru.'^tee to recover certain securities and 
a deposit delivered to a bank as a préférence, the bankrupts' books were 
admissible to show whether the bankrupts were insolvent at a partlcular 
tiuie. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. S 303.*] 
8. Bankruptct (§ 104*) — "Bank Account" — Indebtedness to Bank — "Pay- 

MENT."' 

Where a bank, to which the bankrupt was largely Indebted on the 
day the bankrupt became insolvent, closed its account and credited the 

*For other cases see same topic & i NxrMBSB in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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balance, includinf; a deposit just made, on tlie banknipt's îndebtedness 
to It, such deposit amounted to a payaient pro tanto of tlie loan, and 
not a deposit to tlie banknipt's account, since a liank account contem- 
plâtes tlie riglit of tbe depositor to draw against it. 

[Kd. Note. — For otber cases, see Bankru])tcy, Cent. Dig. § 267; Dec. 
Dlg. § 164.* 

For otber deflultious, see Words and l'iirases, vol. 1, p. 689 ; vol. 6, 
pp. 5247-5253 ; vol. 8, p. 7749.] 

In Bankruptcy. Action by Irving L- Ernst and otliers, as trustées 
in bankruptcy of Dudley T. Humphrey and others, individually and 
as copartners composing the firm of J. M. Fiske & Co., and the firm 
of J. M. Fiske & Co., against the Mechanics' & Metals National Bank 
of City of New York, to recover certain securities as an alleged préf- 
érence. On report of the spécial master advising a decree for com- 
plainants. Affirmed. 

J. M. Fiske & Co., stockbrokers on tbe New York Stock Excliause, tbe 
baukrupts, on ,Iaiiuai-y 19, 1910, and for a long time prior tbereto, liad beeii 
ciistoniers of and depositors in défendant bank, und dealt witb them as tbeir 
baukers. It is tlie gênerai custom prevailing on tbe Fxcbaiige tliat stocks 
and bonds sold are deliverable on tbe nexi; bnsiness day after tbe sale; 
paynient being niade on delivery. In order to obtain funds to pay for 
stocks and bonds so pnrcbased, and to pay loaiis made for stocks pnrcbased 
on marglus, it is tbe enstoni of banks lu tbe fiuaiicial district eacii day to 
make a loan to tlie broker, who was its cnstomer, wliicb is called a "clear- 
ance loan," and is made by the bank crediting tbe broker's deiJosit account 
witb tbe amouut requested. ïbese loaus are niaile witbout interest, and 
are payable at or before tbe close of business on the day tliey are made. 
On Jaiuiary 19, 1910, at about 10 a. m., Flsl;e & Co. reijuested of défendant 
a clearanee loan for that day of i?400,000, wbieli ainouut was credited by tbe 
bank to tbe broker's gênerai deposit account, wliicb tbeu bad to Its crédit 
sonie ■Î06.239.47. About 12 o'clock Fiske & Co. deposited io défendant bank 
$54,048.08, so that tbe total crédits to tbe account on tbat day amounted to 
$490,287.55. At tbe thiie the loan was niàde there e.xisted an agreemont 
between Fiske & Co. and tbe bank that any collatéral deposited by Fiske & 
Co. witb the bank for any indebtedness could lie beld by the baiik as col- 
latéral for any otber liability of tbe firm, and that the bank shonld bave 
a lien on any iiioney or property deposited witb it for any liability of the 
lirni, présent or future, tbat it shonld aiso bave the right to call for addi- 
tional secnrity for any liability, that on failnre to furnish such security tbe 
debt sbould immediately mature, and that the bank sliould bave the riglit 
to sell any collatéral and apply the balance to tbe i)ayment of the indebted- 
ness. Before 12 o'clock on January 19th tbe bank certified and subsequently 
paid cliecks drawn by Fiske & Co. aggregating ,"|;276,679.67, at wbich time 
the bank beld notes of the firm for $55,000, socured by collatéral. Between 
11 and 12 o'clock on tbat day, owing to tbe collapse of a pool in a certain 
stock, being operated on tbe Stock Exchange in wlilch Fislïe & Co. were 
beavily iiiterested, defendant's cashler was inforuied that it was runiored 
that Fiske & Co. were in trouble, wliereupon the cashier immediately ascer- 
talned the amount of iiioney the firm bad drawn from the bank on that day, 
and iustructed the payiiig teller and the certification clerk not to pay or 
certify any more checks for the flrm. He tbeu vveut to tbe firm's office, s;iw 
one of tbe niembers, informed hiin of the rumors, was given an evasive 
reply. and, on statiiig tbat the firm bad made no deposit that day, was in- 
formed that a deposit (tbe $54,048.08 in controversy) was tbeii on tbe way 
to tlie l)aiik. The cashier demaiided further securities. wliicb were aIso gi-s-en 
to him, wbeii lie returned to tbe bank. He teslitied that be was in the firm's 
ofiice not more tliaii tliree or four minutes, that lie made no iiupiii-y as to 
the flrin's fiiiaiicial condition, and made no examination of tbe securities 

•For other cases see same topic & § numbee In Dec. & Am. Digs, 1907 to date, & Rep'r Inde.«3 



EBNST V. MECHANICS' & METALS NAT. BANK OF NEW YOBK 297 

which he received, but took what he could get. Ou his return to the bank 
lie ascertalued tliat the deposit of $54,048.08 had been uiade in the meantime, 
and dlrected that the securitles be listed and their value ascei-taiued, and the 
deposit ac-eouut of the firni balauced and closed. A débit entry was made 
to the firnrs account of $400,000. the day's clearance loan, and, It belng 
ascertained that the tirm's Indebtedness to the bank theu stood at .i;242,201.57, 
he directed that a loan be put thron.ijh for that aniount and the account bal- 
auced. ïlie securitles received by the cashier \xere subsetiuently sold for 
$175,047.45, which, to,sether witli certain divldends received, made a gross to- 
tal of reeeipts by défendant of $175,697.45. At the time of the delivery of the 
securitles by the bankrupt it was iusolvent, anil each of the uicniliers of 
the tirin was also insolvent, and 40 minutes after the dellvery the flrm in- 
fornied the New York Stock Kxchange by letter that it was unable to meet 
its obligations. It was thereupon suspended, and at about 3:25 p. m. a péti- 
tion in involuntary bankruptey was filed, on which the flnn and its partners 
were ad.iudged bankrupts. 

Ralph Wolf, of New York City, for complainants. 
Lewis H. Freedman, of New York City, for défendant. 

H AND, District Judge (after stating the facts as above). [1] My 
opinion in Hotchkiss v. National City Bank, 200 Fed. 287, just handed 
down, controls as to the main issues, and leaves very little for dis- 
cussion hère, especially in view of the full report of the master. 
The proof of insolvency was much more than enough. The price of 
the Hocking Valley stock had already reached a price below the mark 
necessary to make the bankrupts insolvent when the transfer occurred, 
and it never regained that price, and bas since almost altogether dis- 
appeared. The values which it had had prior to January 19, 1910, I 
am satisfied, as a matter of fact, to hâve been the resuit of the ex- 
istence of the pool. That the stock had any such value, in such quan- 
tifies as the bankrupts held it, seems a contention unworthy of any 
serious argument. As soon as it was sold in such quantities, its value 
dropped, not because of a temporary flurry, but because upon an oj>en 
market, where it was not, in the slang of the brokers, "supported" 
constantly, it could not maintain a value even as high as its lowest 
figure of the 19th. 

[2] The exception to the admissibility of the books is not good. 
They were not put in évidence to prove the sale and delivery of any 
securities represented by any item contained in them, nor the loan of 
any money, but to show whether the bankrupts were solvent or in- 
solvent at a given time. If they were not admissible for that pur- 
pose, no one could be proved insolvent without proving separately 
every item of liability and every asset by common-law proof. The 
law requires nothing of the sort, but allows any one's books in évi- 
dence, even if not a privy, to show whether he is insolvent or solvent, 
upon proof that they are in fact his books, duly kept in his business, 
for the purpose of showing his financial condition. Adams v. Bower- 
man, 109 N. Y. 23, 15 N. E. 874. The authorities cited by the de- 
fendant are ail cases where the effort was to use the books to show 
that an item therein contained in fact represented some transaction 
which was the basis of the action. 

The last question is of the deposit of $54,048.08, received some time 
about 12 o'clock from the bankrupts. The exact time when this was 
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received cannot be fixed, except that it was after Roe left the bank. 
and before he got back. Moreover, it had left the bankrupts' place 
of business before Roe got there. As Roe left at between 10 minutes 
before noon and noon, and as he got to the bankrupts' office in about 
5 or 10 minutes, it is almost certain that the deposit reached the bank 
about S minutes before noon, and, therefore, at a time when the bank- 
rupts were solvent. The only remaining question which can arise is 
whether, when the bank received the money, they knew that the bank- 
rupts were insolvent, because it is not necessary to prove that the 
bankrupts themselves meant to give anv préférence when they made 
the deposits. Alexander v. Redmond, 180 Fed. 92, 103 C. C. A. 446. 
I agrée with the master that the bank never accepted the deposits as 
such at ail, but as a payment of the firm's indebtedness. Roe says 
that he had at least temporarily closed the account and stopped any 
further withdrawals. 

[3] Now, a bank account certainly means that the depositor may 
draw, and, if he has no right to draw, his deposit can be honestly 
received only as a payment of indebtedness already owing. Treat- 
ing it, therefore, as a payment of the "clearance" loan pro tante, was 
the bank's information at that time enough to make it a préférence? 
Roe learned nothing from^ Sherwood, except in so far as by an eva- 
sive answer he corroborated his existing information. I do not mean 
that this added nothing to Roe's information, for réticence under the 
circumstances was nearly équivalent to an admission of the fact; but 
it does not follow that the information was not enough without such 
an admission. Consider the situation as a whole in the light of ail the 
facts. The bank heard that there was a rumor that the bankrupts 
were in financial straits, which necessarily meant that they might be 
insolvent. Until confirmation of the rumor could be made, they had 
stopped the normal relations between themselves and the bankrupts, 
conduct which cannot possibly hâve meant anything else than that 
they feared the bankrupts' insolvency and meant to act as though it 
already existed till they should learn the facts. Finally they sent an 
officer directly to the bankrupts to learn what he could, and to bring 
back everything he could get, which would seciire the indebtedness. 
Really, it seems to me, in face of such circumstances to contend that 
the bank did not apprehend that the bankrupts might be then in- 
solvent is beyond serious considération. Of course, if an intent to 
receive a préférence can exist only when the créditer has full knowl- 
edge of insolvency, then there was not the necessary intent hère; 
but full knowledge is not necessary, and practically never exists. As 
in other cases of notice, as, for example, commercial paper, ail that 
is necessary is such knowledge as would put most men on inquiry. 
Coder v. McPherson, 152 Fed. 951, 82 C. C. A. 99; Stern, v. Paper 
(D. C.) 183 Fed. 228. Hère the knowledge did in fact stimulate in- 
quiry, and the inquiry showed the rumor to be true. There could be 
no better case of intent, unless a confession of insolvency be neces- 
sary. Therefore I agrée with the master that, even if the deposits 
reached the bank before Roe spoke to Sherwood, the delivery was a 
préférence under the act, and was invalid. 
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The proof of the custom in the case at bar is a little différent from 
that in the case of Hotchkiss v. National City Bank, in that Roe tes- 
tifies to one instance in which a bank went to a customer and re- 
quired him to put up collatéral for a loan. The circumstances are too 
vague, however, to enable me to attach any effect to this testimony. 

Let a decree pass as indicated by the master, with costs. 



HOTCHKISS V. NATIONAL CITY BANK OF NEW YORIC 
(District Court, S. D. New York. April 5, 1912.) 

1, Stipulations (§ 14*) — Construction — Dépréciation of Securities. 

Pending suit by a bankrupt's trustée to recover certain securities from 
a bank as a préférence, it was stipulated that the securities might be 
sold by the bank at tlie best price obtainable at such tinie as luight seem 
best to the bank's otlicers. The trustée, prier to the exécution of the 
stipulation, wrote the bank that its suggestion that it use its own judg- 
ment as to when the coUaterals should be llquidated was a good one, 
and that the trustée thought it would be well to get the beneflt of the 
most advantageous market, but that the agreement should be covered by 
a stipulation approved by the bank's attorneys. Held, that such stipula- 
tion conteniplated that the bank should be entitled to keep the securities 
until in its judgment the best priées could be obtained therefor, when 
it should be authorlzed to sell the same; and hence the trustée was not 
entitled to recover from the bank for any dépréciation in the securities 
subséquent to the date of his letter. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24-37; 
Dec. Dig. § 14.*] 

2. Stipulations (§ 14*) — Constbuciion — Remedy. 

Where, pending suit by a bankrupt's trustée to recover certain se- 
curities alleged to hâve been received by défendant bank as a préférence, 
it was stipulated that the bank should retain and sell the securities in its 
discrétion on the most advantageous market, the trustée, on the transfer 
being declared vold, was not entitled to claim that a sale of the se- 
curities by the bank constltuted a conversion of the securities. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24-37; 
Dec. Dig. § 14.*] 

In Bankruptcy. Action by Henry D. Hotchkiss, as trustée in bank- 
ruptcy of Henry S. Haskins, Henry L,everich, and Fannie G. Lath- 
rop, individually and as copartners trading under the name of Lath- 
rop, Haskins & Co., against the National City Bank of New York, 
to recover certain securities alleged to hâve been transferred to the 
bank as a préférence. On application for confirmation of a master's 
report. Confirmed, and final decree entered for plaintiff. 

See, also, 200 Fed. 287. 

Abram I. Elkus and Wm. S. McGuire, both of New York City, for 
plaintifï. 

Shearman & Stirling, of New York City, for défendant. 

HAND, District Judge. [1] The sole question is whether or not 
the trustée consented that the bank might hold or sell the securities 
in its good judgment for the account of whom it might concern. If 

*For otber cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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so, of course, the trustée cannot charge the bank, for its judgment 
he had accepted as his own. Therefore it is impossible to argue that 
the bank had never "acted" under the stipulation. There was to be 
no action unless the bank thought fit to sell, which it never did. If 
the holding, as well as the selling, was within the consent of the par- 
ties, the trustée may not now charge that holding as wrongful after 
the date of the stipulation, April 5, 1910. 

The stipulation provides, first, that the securities "may be sold by 
the National City Bank at the best price obtainable, at such time as 
may seem best to the officers of the said" bank. I do not see how 
it could be put more plainly that the bank should bave leave to keep 
the securities unsold until in its judgment the best priées could be 
obtained. It was natural for the trustée to prefer the bank's judg- 
ment to his own. If the stipulation did not mean that, then it ac- 
complished nothing but to limit the bank's liability to the amount real- 
ized on a sale, if it determined at any time to sell. To hold under 
such circumstances exposed it to the risk of loss, while to sell did 
not. Therefore to construe the stipulation in that way would be to 
produce the greatest incentive to an immédiate sale. The purpose 
of the stipulation was certainly not that, but to get the advantage of 
the bank's best judgment as to the time to sell. Therefore in no 
event can the trustée recover for any dépréciation after April 5th, 
when the trustée consented. 

The only other question is the dépréciation of $5,000 between Jan- 
uary 19, 1910, and April 5, 1910. On March 8, 1910, the trustée 
wrote : 

"I thlnk your suggestion to Mr. Baruaby tliat you be permltted to use 
j-our own good judgmeut as to when you shall liciuidate" the coUaterals 'Is 
a very good one, and I thank you for niakiug It." 

Regarding the securities hère in question: 

"I thlnk it might also be well to get the beneflt of the inost advantageous 
market: but this, perliaps, ought to be covered by a stipulation approved by 
.vour attorneys." 

After writing such a letter, the trustée may not charge the bank 
with loss for failure to sell pending the préparation of such a stip- 
ulation. Clearly he had put the matter then in train for settlement 
quoad the time of the sale. Between January 19, 1910, and March 
8, 1910, it does not appear how much, if at ail, the securities had 
^ fallen in value, and there is, then, no occasion to consider vvhether 
for loss in that period the bank's account might bave been surcharged. 
[2] This stipulation furthermore gives one more reason why the 
claim should not now be construed to sound in conversion. It shows 
that at that time the trustée was claiming that the transfer was void 
and that the title of the securities remained his; and, indeed, the 
whole purpose of the stipulation présupposes that he still has an in- 
terest in them, when they should be sold, and how much should be 
obtained for them. Such an assertion and such a solicitude were 
wholly inconsistent with a claim of conversion, which proceeds in 
récognition of the defendant's claim of dominion over the property 
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as finally depriving the plaintiff of his title and justifying his recov- 
ery of its full value. It is not to be supposed that the suit, when 
brought, was based upon a contrary and inconsistent theory to that 
originally conceived, at least in the absence of some évidence, even 
though the stipulation did not constitute a final élection between the 
remédies open to the plaintiff, as perhaps it did not. 

The master's report is confirmed, and final decree may pass for 
the amount as stated in the account. 



WILLIS et al. v. GI.E^'WOOD COÏTON MIT^LS. 
(District Court, D. Soutii Carolina. Noveuiber 2.^>, 1912.) 

1. Sales (§ 289*) — Selleb's Lien — "Stop'p.>vge in Traxsitu." 

The riglit of "stoppage in transitu" is an extension of tUe rlght to a 
lien for the i>rice anterior to actual delivery, which lien the seller eau 
enforce by seizing the goods in the possession of a carrier at auy time 
prior to actual delivery into the possession of the buyer. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 824, 826; Dec. 
Dig. § 289.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6669-6672.] 

2. Sales (§ .302*) — Purchase Price — Lien — What Law Govebns. 

Where contraets with référence to the sale of goods stored in niills in 
South Carolina were made between parties in X'ew York City, and the 
goods were never removed. the existence of a seller"s lien on the goods 
for the priée, whether created by the contraets of sale, or by statute, or 
gênerai rul*'s of law, must be determined by the law of South Carolina. 

[Ed. Note. — For other cases, aee Sales, Cent. Dig. § 858 ; Dec. Dig. § 
302.*f 

3. Sales (§ 300*) — "Seller's Lien" — Existence and Extent. 

A "seller's lien" on ehattels for the price exists at comnion law, with- 
out any express agreement, and is an implied part of every contraet for 
the sale of Personal property. being deflned as the right to retain i)os- 
sesslon of the ehattels until the price is paid, and continuing until dia- 
livery, unless divested by an agreement, express or implied, or is waiveil 
by a sale on crédit, except when the purchaser beeoiues insolvent before 
payment, when the lien revives, provided the rights of bona flde third 
purchasers ha^^ not intervened. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 856, 800; Dec. 
Dig. § 300.* 

For other définitions, see Words and Phrases, vol. 8, pp. 72S8-7290.] 

4. Sales (§ 312*) — Lien — Boka Fide Purchasers — Intebvbning Riguts. 

Défendant sold certain cotton cloths to W., B. & Co., held subject to 
their order. They, on May 8, 1911, sold a large quantity of the cioth to 
W. G. & Co. for delivery in equal installments in September, October, 
November, and December, 1911. On October 19, 1911. W. (}. & Co. were 
allowed to delay deliveries to -be inade in November and December for 
60 days, in considération of paying interest at 6 per cent., aud during 
the period of extensions uuder such agreement they sold 52 baies to II. 
on terms of 10 days. On the sauie day H. resold the cloth to plaintiffs 
for cash. Before the expiration of the 10 days H., haviiig beconie in- 
solvent, did not pay W. G. & Co., who also failed to pay W., B. & Co., 
whereupon plaintiff sued défendants, who held the goods as ballees for 
the latter under a seller's lien to recover the cloth.. HcUl that, the title 

•For other cases see same topic & | ntjmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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taving legally passed to plaintifC, a bona flde purchaser for value, tbe 
seller's lien was lost. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 871, 8T6, 877; 
Dec. Dlg. § 312.*] 

At L,aw. Action by Grinnell Willis and others, doing business un- 
der the name of Grinnell Willis & Co., against tlie Glenwood Cotton 
Mills. Judgment for plaintift's. 

McCullough, Martin & Blythe, of Greenville, S. C., for plaintiffs. 

Alfred Huger, of Charleston, S. C., H. J. Haynsworth, Cothran, 
Dean & Cothran, ail of Greenville, S. C, and J. P. Carey, of Pickens, 
S. C., for intervening petitioners and défendants. 

SMITH, District Judge. This cause came on for trial upon the 
pleadings and testimony. By stipulation in writing, duly signed and 
filed, ail the parties to the cause agreed that the case should be heard 
and determined by the court without a jury. The facts are as follows : 

The Glenwood Cotton Mills is a corporation engaged in the business 
of manufacturing cotton cloths, and is located and does business in 
the State of South Carolina. Prior to the date of the matters set up 
in the complaint herein the Glenwood Cotton Mills had sold to Wood- 
ward, Baldwin & Co., a copartnership carrying on business in the city 
and state of New York, the 52 baies of cotton cloths which hâve been 
seized under the process of the plaintiffs herein. Thèse baies of cot- 
ton cloths, which had been sold by the Glenwood Cotton Mills to 
Woodward, Baldwin & Co., were the property of Woodward, Baldwin 
& Co., but were in the possession and held by the Glenwood Cotton 
Mills at its mill in the state of South Carolina as bailee of Woodward, 
Baldwin & Co., and subject to the order of Woodward, Baldwin & Co. 
On May 8,^ 1911, Woodward, Baldwin & Co. sold to Warner-Godfrey 
Company 690,000 yards of cotton cloths at the price of 614 cents per 
yard. Deliveries were to be made from the Glenwood Mills in equal 
installments in September, October, November, and December, 1911, 
in equal weekly quantities. Bills were to be made in duplicate and 
sent with bill of lading to Warner-Godfrey Company at their New 
York ofïice.. Thèse deliveries were conditioned upon strikes, lockouts, 
etc., and were to be made "f. o. b. mills, N. Y. freight allowance." 
This was expressed in a written mémorandum, whereby W. H. Hinch- 
man & Co. "sold" for account of Woodward, Baldwin & Co. to War- 
ner-Godfrey Company the goods under the terms mentioned. Warner- 
Godfrey Company is a New York corporation carrying on business 
in the city of New York. 

On 19th October, 1911, at the request of Warner-Godfrey Company, 
Woodward, Baldwin & Co. agreed to delay the deliveries to be made 
in November and December for 60 days in considération of the sellers 
being paid interest at the rate of 6 per cent, per annum. The sellers 
agreed to hold the goods at the mill insured; the bills to be sent in 
the regular way. The whole arrangement for delay was also made 
conditional on the Warner-Godfrey Company giving a check on re-, 

•For other cases see sanie topic & S.NtTMBEK in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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ceipt of each invoice covering the différence between the market price 
and 61^ cents, "to-day's" price being 5V2 cents. After this agreement 
had been made Woodward, Baldwin & Co. on the 5th, 13th, and 20th 
November, 1911, delivered to Warner-Godfrey Company four invoices. 
Thèse invoices specified that the contract price for 12 baies was to be 
paid in 10 days from ISth November, 1911, for 15 baies in 10 days 
from 22d November, 1911, and for 25 baies in 10 days from Ist De- 
cember, 1911. Each invoice also contained a mémorandum under the 
head of "Terms" as follows: "Privilège of 60 + Int. @ 6% P. A.," 
which under the documentary and oral testimony meant that Warner- 
Godfrey Company was entitled to the privilège of an extension of 60 
days from the due date of each invoice, paying interest at the rate of 
6 per cent, per annum. 

Warner-Godfrey Company in pursuance of the agreement paid 
the différence between the contract price of 6^/4 cents and the market 
price on each invoice and secured an extension of time for payment 
of the amount specified in each invoice for 60 days from the due 
date of each invoice. As the maturity of the first invoice was 25th 
November, 1911, this extension carried the date of that payment to 
24th January, 1912, and the others were ail in like manner carried 
to a date subséquent to that. The goods remained in the actual phys- 
ical possession of the Glenwood Cotton Mills. During the period of 
this extension, viz., on 4th December, 1911, the Warner-Godfrey Com- 
pany sold thèse 52 baies (together with 10 others, making 62 baies) to 
W. H. Hinchman & Co. for 5^4 cents per yard, on terms of 10 days 
for payment and delivery "f. o. b. mill, N. Y. freight allowance." 
Thèse terms were embodied also in a written invoice made eut by 
Warner-Godfrey Company against W. H. Hinchman & Co. on 4th 
December, 1911, for thèse 62 baies, at a price aggregating $5,785.34, 
payable in "10 days net," and a mémorandum at the foot, "Held for 
shipping instructions." 

On the same day, 4th December, 1911, W. H. Hinchman & Co. 
resold thèse 62 baies to Grinnell Willis & Co., a copartnership carry- 
ing on business in the city of New York, for $5,717.94, which amount 
was on the same day paid in cash by Grinnell Willis & Co. to W. H. 
Hinchman & Co. W. H. Hinchman & Co., although paid in full for 
the goods by Grinnell Willis & Co., did not on the expiration of the 
10 days, viz., on December 14, 1911, pay to the Warner-Godfrey Com- 
pany the purchase price of the goods, but, on the contrary became in- 
solvent, failed, and practically went out of business without making 
any payment for the goods. Warner-Godfrey Company bave never 
paid Woodward, Baldwin & Co. for the goods, but the firm of Grin- 
nell Willis & Co., who had paid W. H. Hinchman & Co., demanded 
delivery of the goods, and, that being refused, instituted thèse pro- 
ceedings for the recovery of the possession of the goods from the 
Glenwood Cotton Mills. The Glenwood Cotton Mills hâve answered, 
setting up the sale by them of the goods to Woodward, Baldwin & 
Co., and stating that it is only the bailee of thèse goods, which it holds 
as the bailee either of Woodward, Baldwin & Co., or of Warner- 
Godfrey Company, and that, the purchase price of the goods never 
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having been paid to Woodward, IJaldvvin & Co., the defeii.'.'ant the 
Glenwood Cotton ilills, as the bailee and agent of Woodward, JJaid- 
win & Ce, in whose possession the goods are, is entitled to retain pos- 
session of tlie goods until the purchase priée thereof shall bave been 
paid. 

The practical condition of affairs is that Grinnell Willis & Co. bave 
actually paid $5,717.94, which they stand to lose unless tbey can re- 
cover the goods for which tbey paid that price. If Grinnell Willis 
& Co. recover the goods in controversy, then the Warner-Godfrey 
Company stands to lose the $5,785.34 for which it sold the goods to 
W. H. Hinchman & Co. ; this last firni being insolvent. In like man- 
ner, if Grinnell Willis & Co. recover tbe goods, then Woodward, 
Jialdwin & Co. lose the contract price for which they sold to tbe 
Warner-Godfrey Company, unless théy can recover the price from 
the Warner-Godfrey Company. There is no charge or évidence of 
fraud or collusion between W. H. Hinchman & Co. and Grinnell 
Willis & Co., and ail parties stand upon their strict rights. There 
is no charge or évidence that the Warner-Godfrey Company is not 
perfectly solvent and able to respond to its liabilities. The question 
in the case under thèse facts dépends mainly upon the rights of 
Woodward, Baldwin & Co. and the Warner-Godfrey Company as 
sellers of thèse goods, who bave not been paid the purchase price. 
Woodward, Baldwin & Co. sold the goods to Warner-Godfrey Com- 
pany upon terms payable 60 days after tbe 25tb November, 1911, 
and the later dates, respectively ; that is to say, the time within which 
Warner-Godfrey Company could make payment for thèse goods did 
not expire as to any part thereof untîl the 24th January, 1912. Dur- 
ing that interval the goods belonged to the Warner-Godfrey Com- 
pany, and it had a right to sell them or treat them as their own 
goods, making payment on or at any time anterior to the 24th Jan- 
uary, 1912. 

Warner-Godfrey Company thereupon sold the goods to Hinchman 
& Co. on a crédit of 10 days, which would expire on the 14th day 
of December, 1911, so that the goods then were sold to Hinchman & 
Co. and were the property of Hinchman & Co., to be paid for by 
them on or before the 14th day of December, 1911. Hinchman & Co. 
immediately sold the goods to tbe plaintiffs, Grinnell Willis & Co., who 
immediately paid Hinchman & Co. in full for them. There is no 
doubt that under the terms of the written contracts tbe Warner-God- 
frey Company could at any time anterior to the date of their ex- 
tended payment, viz.. 24th January, 1912, bave required the Glen- 
wood Cotton Mills to deliver to them or to their order thèse baies 
of cotton goods. Such being the case, there is no doubt but that Hinch- 
man & Co. had a right under the written contracts at any time on or 
subséquent to 4th December, 1911, and prior to the 14th December, 
1911, to order the Glenwood Cotton Mills to deliver thèse goods to 
them or their order. If Hinchman & Co. possessed this right, it 
would seem that their right passed to the plaintiffs, Grinnell Willis & 
Co. when they bought from Hinchman & Co. The défendant the 
Glenwood Cotton Mills, however, as the agent and bailee for Wood- 
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ward, Baldwin & Co., or say Warner-Godfrey Company, sets up the 
claim that in ail thèse contracts there entered into the contract as 
a part of it, so placed in it by the law, the provision of law that there 
is what is knovvn as the seller's lien for the payment of the purchase 
money, which exists even in the case of a sale on time, if the insol- 
vency of the purchaser intervenes anterior to the actual delivery of 
the goods ; that is to say, the contention is that it is a rule of law in 
the sales of personal chattels that although a positive sale of chattels 
be made for a price payable at a future date, yet if at any time an- 
terior to actual delivery the purchaser shall become insolvent a lien 
attaches by virtue of or conséquent upon such insolvency in favor of 
the seller as a seller's lien, by which he is not bound to deliver the 
goods unless the purchase price is paid. 

[1] The extension of this doctrine constitutes what is known as the 
right of stoppage in transitu, whereby the seller can enforce this lien 
by seizing the goods in the possession of the common carrier at any 
time anterior to the actual delivery into the possession of the pur- 
chaser. There is no doubt that Woodward, Baldwin & Co. hâve never 
been paid the purchase price of thèse goods. There is equally no doubt 
that under the terms of the written instruments they sold thèse goods 
absolutely to Warner-Godfrey Company, with the right or privilège 
to Warner-Godfrey Company to take possession of the goods, al- 
though the time of payment was deferred until the 24th January, 
1912. There is no évidence that W^arner-Godfrey Company are in- 
solvent. In like manner there is no doubt upon the written instru- 
ments that Warner-Godfrey Company sold thèse goods to Hinchman 
& Co. on the 4th December, 1911, with the right or privilège to Hinch- 
man & Co. to take possession of the goods, although the time of pay- 
ment was deferred until 14th December, 1911. Whatever rights 
Hinchman & Co. had, they parted with on the 4th December for full 
value to Grinnell Willis & Co., and the question is whether any seller's 
lien exists in this case in favor of Woodward, Baldwin & Co., or 
Warner-Godfrey Company, as against Grinnell Willis & Co., being 
purchasers in good faith for full value of chattels which appeared 
by the written contracts to belong to Hinchman & Co., although 
Hinchman & Co. had not paid the purchase money, not being bound 
to pay it until the 14th December, 1911. 

[2] The contracts in question were ail made in New York, and be- 
tween parties at the time in the city of New York; but the actual 
chattels, the physical property, were at the time of the making of 
the contracts and still are in the state of South Carolina, and it is 
therefore now held as a conclusion of law that the existence of a 
lien on the chattels, whether created by the terms of the contracts, 
or by statute, or by gênerai rules of law, must be determined by the 
lex rei situs; i. e., by the law of the state of South Carolina. 

[3] The seller's lien on a sale of chattels exists at common law 
without any express agreement, and is impliedly a part of every con- 
tract of sale of Personal property. It may be defined as the right 
on the part of the seller to retain possession of the chattels sold until 
the price is paid. This right continues until delivery of the goods to 
200 F.— 20 
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the purchaser, unless it is divested by any agreement express or im- 
plied. It is divested or waived where the sale, although absolute, is 
on crédit to be paid at a fixed future date. Even in this case, how- 
ever, if the goods hâve not been actually dehvered to the purchaser, 
and the purchaser becomes insolvent before payment, the lien or 
right is revived. It exists or revives, as between seller and purchaser, 
unless actual or constructive delivery has been made to the purchaser. 
Although the goods hâve been delivered to a carrier for transporta- 
tion, consigned to the purchaser, yet if the purchaser becomes insol- 
vent prior to the delivery to him by the carrier, the right or lien of 
the seller revives, and can be exercised under the rule of law knovvn 
as stoppage _ in transitu; the right of stoppage in transitu being an 
équitable extension of the principle of the seller's lien for unpaid pur- 
chase money. 

Upon a sale of chattels, the seller has the right to retain possession 
until the purchase price has been paid. If he has parted v^^ith the 
possession, so far as to deliver the chattels to a carrier, consigned to 
the purchaser, he has still the right to withhold or reacquire posses- 
sion upon the purchaser's insolvency prior to the carrier's delivery to 
him. This right is waived by an absolute sale, coupled with an exten- 
sion of the time of payment for a definite fixed period, but, . although 
waived, revives upon the purchaser's insolvency prior to delivery to. 
him, provided the right of innocent bona fide third purchasers may 
not bave intervened. 

[4] Under the written documentary contracts put in évidence in 
this case, the court holds that the contract between Woodward, Bald- 
win & Co. and Warner-Godfrey Company was an absolute sale of 
the goods in question, with the agreement that the purchase price 
should be paid at a deferred extended period, which did not expire 
as to any part of it until on or before the 24th January, 1912. Dur- 
ing that period, as between Woodward, Baldwin & Co. and Warner- 
Godfrey Company, Warner-Godfrey Company was the owner of the 
property, and had the right to order it shipped out upon sales of its 
own at any time made. In other words, under the contract Warner- 
Godfrey Company could hâve on the 16th day of November, 1911, 
directed the shipment to itself, or to any person designated by it, of 
ail thèse goods without payment of the purchase price, which it was 
not bound to pay until on or before the 24th of January, 1912. There 
was, however, by virtue of the rule of law before alluded to, incor- 
porated in this absolute contract the provision that, if Warner-God- 
frey Company should become insolvent at any time before it actually 
did direct the shipment of thèse goods and hâve shipment made, 
Woodward, Baldwin & Co. would hâve the right by virtue of the im- 
plied seller's lien or right of possession to retain possession until the 
purchase price was paid. 

The first question is, however: Would this right, which in that in- 
terval Woodward, Baldwin & Co. had as against Warner-Godfrey 
Company, exist as against an innocent purchaser for value from 
Warner-Godfrey Company? To state the question; Suppose Wairn- 
er-Godfrey Company had on the 30th November, 1911, exhibited to a 
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third party this contract of absolute sale, showing their right to im- 
médiate delivery of the goods, and then sold the goods to such third 
party, who in good faith and at once paid Warner-Godfrey Company 
in full for the goods ; then suppose that, before this third party suc- 
ceeded in getting possession of the goods, Warner-Godfrey Company 
had become insolvent: Was this principle of law referred to under 
the head of the seller's Hen so incorporated in the contract between 
Woodward, Baldwin & Co. and Warner-Godfrey Company that this 
third party, who was a purchaser for vakie, must be presumed to 
hâve purchased and paid the purchase money to Warner-Godfrey 
Company with notice that, unless the purchase money was actually 
paid to Woodward, Baldwin & Co., the purchaser would not hâve the 
right to take possession of the goods, should Warner-Godfrey Com- 
pany thereafter and before delivery of possession become insolvent? 
Or would such innocent third purchaser hâve the right to rely upon 
the express written contract of sale, showing that a sale absolute had 
been made to Warner-Godfrey Company, who thereby had title and 
was entitled to the possession of the goods, and who were not bound 
to pay for them until the lapse of some two months, and who were at 
the time of the sale to such third party still solvent? 

The first stated presumption would hâve required that any intend- 
ing purchaser from Warner-Godfrey Company would hâve been 
charged with the burden, when he purchased, of either seeing that 
the purchase money was actually paid to Woodward, Baldwin & Co., 
with whom he had no connection, and of whom he may hâve had no 
other knowledge, or of otherwise being put in the position of guar- 
anteeing the continued solvency of Warner-Godfrey Company. The 
fédéral courts, following the gênerai rule, hâve held that where the 
rights of third parties hâve attached, as in the case of bills of lading 
duly transferred, the seller's lien or right of stoppage in transitu does 
not exist. Schmidt v. The Pennsylvania (C. C.) 4 Fed. 548 ; St. Paul, 
etc., Co. v. Great Western Dispatch Co. (C. C.) 27 Fed. 434 ; Shep- 
pard V. Newhall, 54 Fed. 306, 4 C. C. A. 352. The reason of the 
gênerai commercial rule applicable in the case of the transfer of title 
by indorsement of bills of lading would appear to apply equally where 
the title is transferred to an innocent purchaser for value by virtue of 
the power and right derived from any other written document. Mc- 
Elwee V. Metropolitan Lumber Co., 69 Fed. 302, 16 C. C. A. 232. 

After a careful considération of the principles and rule under the 
authorities, the court has arrived at the conclusion that, although this 
seller's lien exists between seller and purchaser, it does not exist, or 
rather it is not revived, to the détriment of innocent third purchas- 
ers for value, who purchased while the original purchaser was still 
solvent; that is, that if Warner-Godfrey Company had sold thèse 
goods to a bona fide purchaser for value, being still solvent at the 
time of such sale, their subséquent insolvency would not deprive the 
third party of its right to acquire and take possession of the goods. 
If such be true as to Warner-Godfrey Company, it is equally true as 
to the subséquent sale from Warner-Godfrey Company to Hinchman 
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& Co. ; and if it be true as to the sale betweeii Warner-Godfrey Com- 
pany and Hinchman & Ce, it is equally true as to the subséquent sale 
from Hinchman & Co. to the plaintiffs, Grinnell Willis & Co. The 
purchase priée of the goods has been paid. The testimony is that 
Grinnell Willis & Co. did actually and in good faith pay the purchase 
price of the goods to Hinchman & Co. It has not reached the origi- 
nal owner, viz., Woodward, Baldwin & Co. ; but it has been paid, and 
from the testimony it does not appear that at the time Grinnell Willis 
& Co. made the payment thait Hinchman & Co. were insolvent. 

The original sellers, Woodward, Baldwin & Co., hâve the right to 
sue the immédiate purchaser from them, Warner-Godfrey Company, 
upon their contract for the contract price ; and, it not appearing that 
Warner-Godfrey Company is insolvent, the right to exercise and en- 
force the seller's lien would seem very questionable under the circum- 
stances, so far as Woodward, Baldwin & Co. are concerned. 

It further appears from a pétition for leave to intervene, filed in 
the cause by Warner-Godfrey Company, that it claims to hâve can- 
celed and terminated the original agreement of sale made on the 8th 
May, 1911, with Woodward, Baldwin & Co., and that Warner-God- 
frey Company, following such cancellation, hâve instituted an action 
in the Suprême Court of the state of New York for the county of 
New York against Woodward, Baldwin & Co. to recover back ail 
moneys paid by the Warner-Godfrey Company to Woodward, Bald- 
win & Co. on account of the purchase price of the Glenwood cotton 
sheetings purchased under the agreement of 8th May, 1911. So that 
it would appear that Warner-Godfrey Company hâve disclaimed to 
stand in the position of purchasers and owners of the cotton sheet- 
ings, and it would seem to foUow that they could not be subséquent 
sellers and claim a seller's lien. 

Without, however, resting the conclusion reached on thèse subordi- 
nate points, the court holds as matter of law that no ground appears 
that would justify the assertion of a seller's lien against Grinnell Willis 
& Co., standing as they do in the position of innocent third purchasers 
for value without notice of anything save that Hinchman & Co. were 
the owners of the goods, for which they were not bound to pay until 
14th December, 1911, 10 days subséquent to the purchase by Grin- 
nell Willis & Co. 

Under the circumstances of this case the court holds the plaintiffs, 
Grinnell Willis & Co., entitled to recover from the défendant Glen- 
wood Cotton Mills the 52 baies of cotton goods in dispute, and a 
formai judgment to that efïect will be entered. 
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In re SCHWARZ. 
(District Court, E. D. New Yorl^. Xovember IS, 1912.) 

1. BANKKUPTCY (§ .S40'*) — REFERENCE — PkOOF OF CLAIMS, 

Tlie présentation of a note, accompanied by a duly verified claim, eon 
stitutes a prima facie establislnnent of tlie claiui in biiulvruptcy, and 
puts the bnrden of furnlshing some évidence to rebut tbe same on an 
objecting créditer. 

[Ed. Note. — For otlier cases, see Banlîruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

2. Bankruptcy (§ 342%*) — Claims — Référence. 

A référée in banlaniptey lias .lurisdictiou to détermine a disputed claim 
on a note signed by a bankrupt, and the référée' s détermination of the 
question of fact as to the bona flde existence of the indebtedness is en- 
titled to the same weight on review as the verdict of a jury. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. | 530; Dec. 
Dig. § 3421,1-.*] 

3. Bankruptcy (§ 185*) — Claims — Notes of Bankrupt — Teansfeb — Dé- 

fenses — "Negotiable Instrument." 

A note payable to a corporation is a "negotiable instrument," capable, 
when indorsed in blanli, of being transferred from hand to hand, and 
against which the malier's trustée in banl^ruptcy can avait himself of 
ouly such défenses as were available to the niaker, not including col- 
latéral issues between the indorsers subseejuent to delivery. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 234, 235. 
273: Dec. Dig. § 185.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4767-4770; 
vol. a p. 7731.] 

4. Bankruptcy (§ 339*) — Claims — Notes. 

A bankrupt executed a note payable to the !.. I. Painting & Decorating 
Co., which was indorsed by the company, by B. J., purporting to be the 
manager of the corporation, and by N. J. It appeared that N. J. was the 
actual owner of the corporation, and had authority to transfer its prop- 
erty. In so far as the corporation's creditors might be concerned, and that 
he niade the indorsement for the corporation, transferring the note by 
signing his brother's name as manager and his ovi-n nauie below. HcUi, 
that ueither the bankrupt nor his trustée could attack the transfer ; it 
appearing that N. .T., so far as the bankrupt's creditors were concerned, 
was not only the last indorser, but the party to whom the note was given 
■by the maker, and who was entitled to receive the proceeds thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Ceut. Dig. §§ 525, 526 ; 
Dec. Dig. § 339.*] 

In Bankruptcy. In the matter o£ bankruptcy proceedings of Abra- 
ham Schwarz, to review the allowance of a daim on a note executed 
by the bankrupt to the Long Island Painting & Decorating Company. 
Allowance of claim sustained. 

Ira G. Darrin, of Long Island City, N. Y., for claimant. 
Reuben Dorfman, of New York City, for trustée. 

CHATFIELD, District Judge. The bankrupt has made an offer of 
composition, considération of which has been held pending the allow- 
ance of claims by the référée. Among thèse claims was one pre- 
sented by Nathan Jarashow, for $894.33, composed of principal and 

•For other cases see same topic & § ntimbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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interest on a promissory note for $875, datecl May 25, 1911, payable 
four months after date, to the Long Island Painting & Decorating 
Company, at 33 Vernon avenue, Long Island City, and signed by the 
bankrupt. This note bears the indorsements of the bankrupt, of the 
Long Island Painting & Decorating Company, Benjamin Jarashow, 
Manager, and of Nathan Jarashow, and was protested by the Queens 
County Trust Company on the 2Sth of September, 1911. 

The pétition in bankruptcy was filed upon the 27th day of Sep- 
tember, 1911, and certain witnesses hâve testified that Nathan Jara- 
show assisted in having the pétition in bankruptcy prepared, or urged 
the creditors to file the pétition. This testimony, also, is to the ef- 
fect that Jarashow stated at the time that the bankrupt owed him 
money for painting and decorating work, and said nothing about ei- 
ther the note or any loans of money. The trustée in bankruptcy filed 
objections to the allowance of the above claim by the référée, and, 
having excepted to the allowance, the matter was brought on for re- 
view by this court, upon certificate by the référée of the record before 
him. The trustée has taken exception to a finding by the référée that 
the présentation of the promissory note, with a properly verified 
proof of claim, established a prima facie claim against the bankrupt 
estate. 

[1] This finding by the référée was accompanied by a ruling that, 
after a prima facie claim had been presented, the burden was upon 
the objecting parties to establish by a fair prépondérance of évidence 
that the claim was invalid. The référée was certainly correct in hold- 
ing that the présentation of a promissory note, accompanied by a duly 
verified claim, threw upon the objecting créditer the burden of fur- 
nishing some évidence to rebut that furnished by possession of the 
note and by the verified allégations of the claim. 

[2] But if such testimony were presented, and if further évidence 
were offered in support of the note, the référée would hâve to déter- 
mine whether or not the creditor presenting the claim had sustained 
the burden of proof which necessarily rests upon him to establish his 
claim. In the présent case testimony was ofïered to support the claim, 
and also to oppose it, and the référée has determined that the évi- 
dence is sufficient to establish the claim. Whether or not he at any 
time confused the burden of proof with the burden of furnishing 
évidence is immaterial, for his conclusion upon the entire issue was 
within his jurisdiction and seems to hâve been made upon the merits 
after hearing the witnesses. 

[3] The trustée also attacks the claim presented upon the ground 
that a transfer of the note by the Long Island Painting & Decorating 
Company, a corporation, could not be proven by the mère présence 
of an indorsement by a manager, and that the note in question, under 
the law merchant, could not be transferred by a corporation by de- 
livery only, or, in other words, that possession was not prima facie 
évidence of ownership. But with this contention the court cannot 
agrée, for a note of this nature is a negotiable instrument capable, 
when indorsed in blank, of being transferred from hand to hand, and 
the trustée in bankruptcy can avail himself of défenses only which 
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would hâve been available to the maker of the note. He cannot raise 
collatéral issues between indorsers subséquent to delivery. 

Objection is also made that the lyong Island Painting & Decorating 
Company was merely a corporate name by which Nathan Jarashow 
and his brother, Benjamin Jarashow, were endeavoring to conceal 
their property from their own creditors. It appears from the testi- 
mony that Benjamin Jarashow, at the time of this transaction, was 
not even acting as manager of the Long Island Painting & Decorating 
Company, but that the indorsement of this note was made by Nathan 
Jarashow, who signed his brother's name as manager, and that at the 
time in question Nathan Jarashow was alone operating or conduct- 
ing his business as the Long Island Painting & Decorating Company. 

[4] It appears that he actually was the owner of that company and 
had the authority to transfer its property, excepting in so far as its 
creditors might make objection. And the bankrupt is not in a posi- 
tion to attack the method of transfer, for whatever may bave been 
the origin of this particular debt, or whatever may hâve been the 
reason for the making of the note by Schwartz, the testimony shows 
that Nathan Jarashow (so far as the creditors of Schwartz are con- 
cerned) is not only the last indorser, but also the party to whom the 
note was given by the maker, and who was intended to receive the 
proceeds therefrom. 

The varions items of testimony showing that Nathan Jarashow was 
concealing the property from his own creditors, that he kept this 
note until just before maturity, that he was dealing with Schwartz 
under the name of the Long Island Painting & Decorating Company, 
and that Mrs. Schvi'artz had previously become indebted to that com- 
pany for some painting which had been donc upon bouses owned by 
her, and which had been purchased for her by her husband long previ- 
ous to the bankruptcy, are not matters of défense to this note, but 
are to be taken in considération in determining whether or not the 
note and the entire transaction out of which it grew were fraudulent, 
and intended both by Jarashow and Schwartz to conceal Schwartz's 
property from his creditors. 

It appears that Jarashow is a relative of Mrs. Schwartz, and that 
he bas gone into a business with which he was unfamiliar, and in 
which Mrs. Schwartz is interested, of the same nature as that in 
which Schwartz was occupied prior to the time of bankruptcy. It ap- 
pears that Jarashow attempted to aid Schwartz at the time of bank- 
ruptcy, and did not tell the truth to the other creditors, nor on the 
first examination, and the trustée was plainly justified in objecting 
to the allowance of a claim by Jarashow against the Schwartz estate 
in bankruptcy, unless that claim be satisfactorily established. 

The question of the allowance of the claim, therefore, cornes down 
to a question of fact as to whether or not the loans alleged to hâve 
been made by Jarashow to Schwartz were made, and whether or not 
the note was given for the existing debt by the bankrupt, or whether 
the note was entirely or substantially fictitious, and was given for 
the purpose of secreting assets by the bankrupt for his future use. 
Upon this issue of fact, the référée bas found, after hearing the wit- 
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nesses, in favor of the bankrupt and of Jarashow. He finds that 
Jarashow actually loaned the money. He finds against the trustée 
in bankruptcy upon the issue of intentional concealment of assets, 
and the court cannot overrule the referee's détermination of such an 
issue of fact, even though the circumstances be such that the printed 
record présents a situation which would indicate that the parties were 
narrating a statement which was difficult of belief. 

The référée has found as a matter of fact that Mr. Jarashow's 
statement of the transaction is true, and a review of the referee's 
finding on an issue of fact (Hke an appeal from a verdict of a jury 
where a disputed question of fact has been submitted for détermina- 
tion) does not give the court the right to substitute its feeling about 
the matter for the deliberate détermination of the référée. 

The referee's allowance of the claim must be uoheld. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RT. CO. 
(District Court, S. D. New York. November 12, 1912.) 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company. On motion by coun- 
sel for the committee of contract creditors to instruct a receiver ta 
pay liquidated demands, with a view of expediting as far as possi- 
ble the final distribution of the fund in the receiver's hands. 

Morgan J. O'Brien, Charles E. Rushmore, and George N. Ham- 
lin, ail of New York City, for petitioner. 

James Byrne, of New York City, for complainant. 

Matthew C. Fleming, of New York City, for receiver of New York 
City Ry. 

Arthur H. Masten and William M. Chadbourne, both of New York 
City, for receiver of Metropolitan St. Ry. 

Richard Reid Rogers, of New York City, for New York Rail- 
ways Co. 

Brainard Toiles, of New York City, for Second Ave. R. R. inter- 
ests. 

Brainard Toiles, of New York City, for Guaranty Trust Co. 

Bronson Winthrop and Charles T. Payne, both of New York City, 
for Farmers' Loan & Trust Co. 

Benjamin S. Catchings, of New York City, for tort creditors' com- 
mittee. 

LACOMBE, Circuit Judge. This suit is a creditors' bill, in which 
the two important steps are the marshaling of the assets and their 
distribution among the creditors. The first of thèse opérations has 
progressed very far. The principal asset, the two choses in action, 
has been realized and is now represented by a large sum of money; 
other assets bave been sold and converted into cash. There are cer- 
tain matters of accounting yet undisposed of. The exact amount of 
money and property, belonging to tïie City Railway Company when 
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receivers were appointed, which was used in the opération of the 
road, and which, under the décisions of the Court of Appeals must 
be returned to its estate, has not yet been determined. The exact 
amount of payments made by the City Railway Company, in con- 
formity to the requirements of clause XV of the lease, is yet to be 
determined. But aside from thèse items, and possibly some others, it 
is known that there is in the estate of the company in receiver's hands 
available to pay creditors a sum se large that it is now in order to 
see if the same, or some part thereof, cannot now be disbursed. If 
some such disburserhent could be made, without waiting for the final 
steps in the accountings above referred to, and for the liquidation of 
ail claims as yet unliquidated, it would be désirable to do so, because 
it is now upward of five years since receivers were appointed, and 
no creditor has yet received anything. 

In order to see what action may now be taken toward such end, 
we must first ascertain what is the amount of cash assets. The City 
Railway's share of the money recovered in settlement of the two suits 
is in round numbers $2,490,000. From this is to be deducted its share 
of the expansés of those two litigations. The interest which has ac- 
cumulated on this fund since it came into receiver's hands will prob- 
ably so nearly pay ail the expenses of those litigations that we may 
disregard any déductions on that account. The expenses of this par- 
ticular receivership since August 1, 1908, and until final distribution, 
are also to be deducted. What those are to date the papers do not 
show. The future expenses, including ail allowances, cannot, of 
course, be exactly estimated ; but as payments on account hâve been 
made year by year to receiver and his counsel (which are included in 
the payments to date), it is évident that a very large part of this 
$2,490,000 will reniain available to pay creditors. Moreover, at the 
time the stock of the Bridge Operating Company was sold for $150,- 
000, the receivers of the Metropolitan were short of cash, and $100,- 
000 of those proceeds were loaned to them on call. This sum is avail- 
able as cash whenever called for, and will go towards meeting the 
expenses of receivership. 

The share of this fund acquired by prosecution of thèse two choses 
in action, and which is apportioned to the Metropolitan Company, is 
$3,010,000 out of the $5,500,000, and upwards of $1,000,000 collected 
on account of the judgment in the action at law before settlement of 
the two litigations. In round numbers, the receiver of the City Com- 
pany now holds $4,010,000, which belongs to the Metropolitan, but 
from which he is, as the Court of Appeals has held, entitled to make 
certain déductions, which déductions become, of course, items of cash 
added to the estate of the City Company in receiver's hands. The 
first of thèse items is $234,483.01, expressly named in the opinion of 
the Court of Appeals. The next item is the amount of money actu- 
ally paid by the City Company subséquent to May, 1907, and until 
the appointment of receivers, for purposes of the sort enumerated in 
article XV. Just how much this is can be shown only by proof 
before the master; but it should not take long to make such proof. 
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The total amount is so large that it would seem the various City 
Company interests would find it wiser to prove only the items which 
are practically undisputed, rather than waste time and money squab- 
bling ûver items which are on the border line. I hâve little doubt 
that, if the receivers and their counsel should take this matter up with 
the auditors, they could détermine what is the fair and reasonable 
amount of this item within a week or two. The court is informed by 
the receiver unofficially that such reports as he bas had from the 
auditor's department would seem to indicate that, throwing out every 
doubtful item, the total of this déduction will amount to a very con- 
sidérable sum, several hundred thousand dollars. The next déduction 
allowed by the Court of Appeals is for expenditure, after appoint- 
ment of receivers, for purposes within article XV, and which ex- 
penditures were made out of assets of the City Company. The next 
déduction is for other expenditures made by receivers for opération 
of the System out of assets of the City Company. An accounting is 
necessary to show the amounts of thèse two last-named déductions ; 
but since the cash and supplies of the City Company taken hold of 
by receivers on September 24, 1907, was concededly over $1,000,000, 
and it was practically ail used up by August 1, 1908, thèse two dé- 
ductions must make a very material addition to the cash assets of the 
City receiver. There is a further déduction to be made, under the 
opinion of the Court of Appeals, for "obligations incurred" by the 
City Company prior to receivership for the purposes of article XV. 
It should not take long to state this amount. "Obligations incurred," 
but not paid, are debts of the City Company, the basis of claims 
against that company which bave long since been liquidated. It will 
be for the master, in the first instance, to détermine which of thèse 
claims are for purposes of article XV. 

It is not practicable now to make any exact estimate as to thèse 
various déductions which the receiver is to make from the fund in 
his hands belonging to the estate of the Metropolitan, and is to trans- 
fer to the fund belonging to the estate of the City Company. Suf- 
fice it to say that there seems no doubt that he bas, available to pa}' 
creditors of the City Company, more than $4,000,000 cash. 

L,et us now see what are the claims of creditors of this company. 
The opinions of the Court of Appeals bave disposed of the receiver's 
certificates. If the estate of the City Company paid any of them, it 
would be reimbursed therefor by the estate of the Metropolitan, 
which for such purposes is abundantly solvent under the $10,000,000 
plus $2,000,000 clauses of the decrees of foreclosure and sale and 
the obligations assumed by the purchaser thereunder. The receiver's 
certificates are not to be counted among the obligations of the City 
Company. 

The so-called contract claims bave been liquidated at $1,336,172.55. 
Practically ail of this is for supplies and material, and for work, 
labor, and services in connection either with construction, mainte- 
nance, repair, or opération of the System. 

The so-called tort claims for damages for personal injuries hâve 
been liquidated at $2,047,263.18. Other tort claims, penalties for fail- 
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ure to give transfers, hâve been liquidated at $33,120. Ail the daims 
of the city of New York hâve been liquidated at $363,060.30. The 
claim of the stockholders of the Metropolitan, represented by the Wa- 
terbury committee, hâve been liquidated at $25,322.50. Stated in 
round numbers thèse items aggregate as follows: 

$1,3.36,000 

2,047,000 

36:S.000 

3.3,000 

25,000 

$3,804,000 

Other claims which hâve not yet been finally liquidated are as fol- 
lows: 

Fulton Street Company $25,000 

Central Crosstown Company 60,000 

Thèse sums are liquidations by the District Court. The amounts 
are subject to revision on appeal. 

Receiver and trustée. Second Ave. llaHroad $ 2,553,917 05 

Second Avenue bondliolders 500,000 00 

Metropolitan Express Company 130.000 00 

Central Park North & East Kailroad 2,800,000 00 

National Conduit & Cable Company 44,000 00 

Metropolitan recelvers 44,000,000 00 

Farmers' Loan & Trust Company 44,000,(;'J0 00 

The last two claims are practically duplications. It is stated that 
the two items of waste and failure to pay franchise taxes, which are 
included in them, will exceed $6,500,000. 

Mère inspection of thèse figures indicates most clearly that, if ail 
claimants — whether their claims be liquidated or unliquidated — are 
to be considered as gênerai creditors and are to be paid ratably out 
of the assets, there is not and will not be sufficient to pay them in 
full, and it would be a most hazardous undertaking to détermine the 
amount of any dividend to be paid in advance of complète liquidation. 
It does not, however, necessarily follow that ail further proceedings 
must stop until the last item is liquidated. From the beginning of the 
proceedings it has been insisted on behalf of certain claimants that 
they were entitled to a préférence in payment over other gênerai cred- 
itors. We need not now look into the nature of thèse contentions — 
whether they are based upon some analogy to the cases found in the 
books where persons furnishing supplies and labor of a certain type 
hâve been held entitled to displace the lien of a mortgage, or whether, 
upon some theory of a trust, a lien may be asserted by such claimants 
upon some particular fund marshaled by the receiver, or whether 
some other circumstance connected with the past history of thèse roads 
gives some type of claimant a superior equity is immaterial. The only 
question now is whether such a stage has been reached that any and 
ail claimants asscrtin^' such lien or ef|uity should be forthwith given 
an opportunity to Fatisfy the court tr;at their contentions are sound. 
In my oîMnion, r-UL'h an o'">portU!iit_v slioukl be given, since the receiver 
i;;is lictudl i::-.:li i.i li:i;:d siulicicnl to pay ali who are at ail likely to 
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undertake to establish a préférence in payment. If it be found by 
the master, by this court, and by the Court of Appeals that any claim- 
ant is entitled to be thus paid, payment of his claim can probably be 
made in full. 

The détermination of ail thèse questions as to priority of payment 
can be quickly made. Less than a half dozen claims will présent every 
possible type. The master can take what testimony may be necessary, 
and after argument may report thereon. This court can dispose of 
his report promptiy, and it seems entirely practical to submit the ques- 
tion.s to the Court of Appeals at its January session. 

If any one having a typical claim of this sort will apply to the court 
ex parte to hâve the same sent to the spécial master for détermination 
as to its status, an order to that effect will be made. Should it be 
determined that any typical claim is entitled to préférence in payment, 
a gênerai order will be made requiring ail persons wlio contend that 
their claims are of a similar character to présent such claims for préf- 
érence within a specified time. 



CHRISTMAS GOLD MIMNG CO. v. MTIXTKKN et al. 

(District Court, D. Colorado. Augiist 2(j, 1912.) 

No. 5,767. 

Bquity (§ lOS*) — Cross-Bill — Leave io File. 

A cross-bill by a party to the suit, teiideved coutemporaneously witb 
the answer, may be flled without leave of court. 

[E(X. Note. — For other cases, see Equity, Cent. Uig. §§ 400-402; Dec. 
Dis. § 198.*] 

In Equity. Suit by the Christmas Gold Mining Company against 
John T. Milliken ancl another. On motion to strike the cross-bill of 
défendant J. E- Bergeron. Denied. 

Edward J. Boughton, for plaintiff. 

M. H. Kennedy, of Denver, Colo., for défendants. 

POPE, District Judge. The motion is to strike the cross-bill of J. 
E. Bergeron upon the groimd that it was iîled without leave of court. 
The motion must be denied. The cross-bill is by a party to the suit, 
and was filed seasonably — indeed, contemporaneously with the answer. 
Eeave of court is not necessary under such circumstances. Neal v. 
Foster (C. C.) 34 Fed. 496; New York Co. v. Borough of North Ar- 
lington (N. J. Ch.) 75 Atl. 177; Beauchamp v. Putnam, 34 111. 379, 
381; 1 Bâtes, Fed. Proc. § 381. 

Certain expressions in Bronson v. Lacross Co., 2 \¥all. 283, 17 E. 
Ed. 725, and Indiana Co. v. Liverpool, London & Globe Co., 109 U. 
S. 168, 3 Sup. Ct. 108, 27 E- Ed. 895, are relied upon as establishing 
that leave is necessary. In the first case, however, the filing was ir- 

*For other cases see same topic & s ntjmbee in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe» 
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regular. As observée! by Judge Deady in Neal v. Foster (C. C.) 34 

Fed. 498: 

"There [in Bronson v. Raiiroad Co., 2 Wall. 283, 17 L. Ed. 725] a cross- 
blll flled without leave of tlie court was set aside as irregular. But it vvas 
flled by a person iiot a party to the suit, who petitloned tlie court for leave 
to answer for a défendant corporation, tlien in default, of wliitli he was a 
stockholder, and also to flle a cross-bill. Leave was given to flle the answer. 
but as to the cross-bill the order of the court was silent. ïbe i)arty flled 
the answer for the corporation, and also a cross-bill, which was subseçtuent- 
ly set side, because filed without leave by a stranger to the suit." 

Likewise in Indiana Southern Raiiroad Co. v. Liverpool, etc., Co., 
109 U. S. 168, 3 Sup. Ct. 108, 27 L. Ed. 895, it was sought to file the 
cross-bill out of season by a défendant against whom an qrder pro 
confesse had been taken and after référence. The court held that 
nnder such circumstances it was discretionary with the court to permit 
the filing of the cross-complaint. 

The procédure seems, it is true, to hâve been indulged in a number 
of districts to secure leave. Mercantile Tru.st Co. v. Missouri, etc., 
Ry. Co. (C. C.) 41 Fed. 8, 11 : Brush Co. v. Bru.sh-Swan Co. (C. C.) 
43 Fed. 701 ; International Tooth Co. v. Carmichael (C. C.) 44 Fed. 
350; Huff v. Bidwell, 151 Fed. 566, 81 C. C. A. 43; Underfeed Stoker 
Co. V. American Stoker Co. (C. C.) 169 Fed. 892. But, as observed in 
Simkins, pp. 470, 479, this seems to hâve resulted from local practice 
rather than from the ancient procédure in equity. In Morgan's Co. 
v. Texas Central Railway, 137 U. S. 171, 11 Sup. Ct. 61, 34 L. Ed. 
625, the court held, not that leave was necessary, but that the !eave 
there granted was not improvidently granted. Whatever may be the 
necessity, therefore, for leave where it is sought to file a cross-bill out 
of season, such rule can hâve no application where, as hère, the cross- 
bill is filed by a party to the suit and with his answer. The matter be- 
ing, however, within régulation by the court, the order hère entered, 
to save any question, will be one permitting the filing of the cross-bill 
as of the date of its original filing, without préjudice to the right of 
parties to test, by demurrer or otherwise, the propriety of the matters 
stated therein as constituting a cross-bill. 

The order will further overrule the motion to strike. 
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' DEOVERS' DBPOSIT NAT. BANK v. TICHBNOR. 
(District Court, E. D. Wisconsin. November 19, 1912.) 

1. Frauds, Statute or (§ 108*) — Debt of Anothek — Pbomise to Pat — 

Memokandum. 

A corporation of which défendant was président having presented to 
plalntifE a note for discount, défendant signed and delivered to plaintiff 
a mémorandum reciting tliat lie,' being interested in the suecess of tlie 
corporation and desiring to assist it in obtalning crédit witti and money 
from plaintiiï, requested plaintiflf to discount tlie note, and promised and 
agreed to pay tlie same at maturity according to the ténor thereof, 
waiving notice of tlie acceptance of ttie guaranty. Held, tliat such mém- 
orandum evidenced a promise to pay the debt of another, and was insuf- 
flcient for want of considération. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 214- 
221; Dec. Dig. § 108.*] 

2. GXJAKANTT (§ 16*) CONTBAGT — CONSIDEEATION. 

Défendant, as président of a corporation, in order to induce plaintifC 
to discount certain notes belouging to the corporation, executed a sep- 
arate agreement, reciting that by reason of tiis interest lie requested 
plaiiitiff to discount the notes, proniising to pay the same at maturity 
according to the ténor thereof, and waiving notice of the acceptance of 
the guaranty. Ueld, that defeudant's interest as a stockholder aud his 
office as président of the corporation was not pertinent to his liability 
on the guaranty, except to emphaslze the absence of an original under- 
taking on a sufficient considération, and that the guaranty as to him was 
unenforceable for want of a considération. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. §§ 14r-17; Dec. 
Dig. § 16.*] 

3. Frauds, Statute of (§ 148*) — Debt or Anotiieb — Agkeement to Pay — 

Considération — Pleading. 

In an action to enforce an obligation to pay the debt of another, the 
complaint must plead a considération to support the agreement, in order 
to take it ont of the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 353, 
354; Dec. Dig. § 148.*] 

At Law. Action by the Drovers' Deposit National Bank against M. 
H. Tichenor on a guaranty. On demurrer to complaint. Sustained. 

The plaintiff, a national bank located at Chicago, sues to recover from the 
défendant .f9,983.50, with interest from July 27, 1910, the équivalent of £2,050 
sterling, alleged to be due on the folio wing note: 

"£2,050. London, 29th July, 1908. 

"On the twenty-seventh day of July, nineteen hundred and ten, I promise 
to pay to Tichenor-Grand Company, or order, at Parr's Bank, London, two 
thousand and flfty pounds sterling, for value received. 

"Alfred J. Nicholson. 
"Due July 29, 1910. 
"21509." 

The Tichenor-Grand Company, payée, was a corporation doing business in 
Illinois, and on Septenlber 30, 1909, the défendant, a stockholder therein and 
président thereof, entered into an agreement, signed by him and two others, 
as follows: 

"Chicago, Illinois, Septeniber 30, 1909. 
"To the Drovers' Deposit National Bank of Chicago, Illinois: 

"The undersigned, being interested in the business and suecess of the 
Tichenor-Grand Company, », corporation, and desiring to assist it in obtain- 



•For other cases see same topjo fj § numbee in Dec, & Am. Digs. 1907 to date, & Eep'r Indexe» 
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Ing crédit with you and money from you, hereby request you to discount for 
the said Tichenor-Grand Company flve (5) promlssory notes eacti made and 
executed by Alfred J. Nicholson, dated at London, July 27th, 1908, and pay- 
able July 27th, 1910, aggregating in ail the sum of £10,256 sterling. We do 
hereby promise and agrée to pay said notes at maturity according to the 
ténor thereof, and we do hereby waive notice of the accepta nce of the guar- 
anty. M. H. Tichenor, 

"W. D. Grand, 
"Louis M. Xewgass." 

It Ig alleged that the plaintifF, the flve notes beina: endorsed and dclivered 
to it, paid to said Tichenor-Grand Company S9.983.50 on each of said notes, 
ail "in performance of said agreement and relying upon the same." The note 
In suit is one of the flve, the other four having been paid. ïhese facts ap- 
pear from the complaint, to whleh défendant has demurred. 

N. W. Evans, of Oconomowoc, Wis., for plaintiff. 
O'Bryan & Marshall, of Chicago, 111., and McGee & Jeger, of Mil- 
waukee, Wis., for défendant. 

GEIGER, District Judge (after stating the facts as above). [1] To 
sustain the demurrer, the défendant contends that the written under- 
taking signed by him — if upon it alone liability is predicated — neither 
expresses nor has the support of a considération, and hence is avoided 
by the statute of f rauds of Wisconsin and of Illinois ; and that the 
complaint allèges no facts disclosing liability upon any transaction not 
within such statute. 

Upon its face the agreement dated September 30, 1909, certainly 
purports to be a spécial collatéral undertaking to pay at maturity the 
notes of A. J. Nicholson, dated and delivered July 27, 1908. Does it 
express any considération? Aside from the formai "request" for dis- 
count and the "promise to pay," it contains the statement that the 
signers are "interested in the business and success of the Tichenor- 
Grand Company * * * and désire to assist it in obtaining crédit 
with you and money from you (plaintiff)." This may suffice as a dis- 
closure of reasons or motives which induced the signers to approach 
the plaintiff, but it is in no sensé expressive of a considération in 
a contract. And if, standing alone, it does not express a considération, 
its combination with the formai statement of a "request" and "prom- 
ise to pay," neither of which embodies an expression of considéra- 
tion, cannot enlarge the whole to satisfy the statute. 

The substance of the mémorandum is that, if the plaintiff will dis- 
count the notes referred to, the défendant and his associâtes will pay 
them at maturity — analogous to cases without number where the un- 
dertaking, without expressing a considération, purported to "guar- 
antee" a specified principal agreement. Taylor v. Pratt, 3 Wis. 674; 
Parry v. Spikes, 49 Wis. 384, 5 N. W. 794, 35 Am. Rep. 782 ; Com- 
mercial National Bank v. Smith, 107 Wis. 574, 83 N. W. 766. It 
seems entirely clear that the agreement does not express a considéra- 
tion. 

[2] It remains to consider whether, in the light of its other alléga- 
tions, the complaint discloses a new and independent undertaking, 
upon a sufficient considération, not a promise to answer for the debt 
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of another. In McCord v. Edward Hines Lumber Co., 124 Wis. 509, 
102 N. W. 334, the cases upon the gênerai subject of avoiding the 
statute are thus tersely revievved : 

"Tins provision (Subdivision 2, § 2.'!07, Stats. of Wis.) conies to us from tlie 
orii^innl statute of frauds, '2^,) Car. II, of whlcli it lias beeu sald by an eutlm- 
siast that every Une was worth a sul'.sidy, and by a cynic that every liiie lias 
cost a subiSldy to iiiterpret. l'he latter .statcnieut bas been gaiiiiin; f(n'eo as 
tlie insennity of greed bas tlirovigh centuries, been straiued to esercpc; tbis 
apparently plaiu provision, until its application is uow surronuded liy sucU 
a cloud of décisions as to defy exbausti\e exainiiiation. In tbeui, as lulsbt 
be expected, wlll be fouud reasoning and dicta well calculated to confuse 
exact liiies of démarcation. Nevertbeless sucli Unes can be traced vvitb rea- 
sonal>Ie certaiiity and distiiictness. Tlie promise voided by the statute is one 
to anfsircr for the debt or del'ault of anolher. llence the statute bas no ai)- 
plication uiiless there be a prima ry obligation of some one else, and the prom- 
ise be to answer for that as snch. In other \yords, the promise must be col- 
latéral to and dépendent upon the breach of a recognized obligation prliuarily 
owed by another. If such It be, however, it is void nnless in writing. There 
are many dicta and some décisions Indicating that tbis resuit niay be escaped 
if there is n new considération for the guarauty, or if such considération cou- 
sist of beuelit to the guarantor. The statute, however, recoguizes no such 
exception. There niust, ou général princi]>le.s, be uew considération for the 
promise of indetnnity in aiiy event to render it valid, written or unwritten ; 
iience to say that the existence of such considération alone takes the promise 
ont of the statute is to deny the statute any force whatever. 1 Brandt, Sure- 
tyship (2d Ed.) | 00. Again, tliere are statements in the cases to s\ipport 
évasion of the statute if the leading object of the promisor is to benefit him- 
self, or If the creditor innncipally relies on the guarantor. AU such state- 
ments are misleading. None of such considérations will of themselves pre- 
vent the application of the statute if the promise Is really to answer for the 
debt of another. p]ach of tlieiii iiiay, however. serve as évidence in spécial 
cases to show that the promise is really to pay an <n-iginal obligation of the 
promisor, to which the statute offers no obstacle, however much such oliliga- 
tion may coexlst with or be measured by the debt of another. The existence 
of such original obligation will be found ou carefu! nnalysis to be the true 
basis of inost of the décisions where a uew considération has been given 
prominence."' 

In the same case it is also stated (124 Wis. 514, 102 N. W. 336): 

"A further test, which is often a|iplled, is whetber the thing promised by 
the défendant is identical with the obligation owed by the thlrd person. If 
not — if it be to do something ditferent. tliough it may inchide some part or 
the whole of the latter s obligation — it wlil ordinarily be deemed, not a 
mère promise to answer for the debt of another, but an original undortaking 
not affected -by the statute." 

The complaint before us allèges no transaction other than that em- 
liodied in the agreement executed, nor ftirther facts relative thereto, 
excepting that the défendant was président and a stockholder inter- 
ested in the business and success of the corporation, and as such de- 
sired to assist it in obtaining crédit with the plaintiff, and that the 
latter discounted the notes upon defendant's request and paid the 
money to the corporation named, in performance of and reliance upon 
the agreement. Thèse facts fall far short of bringing the case witliin 
the recognized principles respecting new and independent agreements 
not within the statute. The defendant's interest as a stockliolder was 
not subserved by the transaction in the sensé that he derived any 
benefit. His incumbency of the office of président is not pertinent, 
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except that it may emphasize the absence of an original undertaking, 
upon a considération, with hini personally. His request tliat plain- 
tiff discount the notes, likewise, his interest in the success of the cor- 
poration's business, both asserted in the agreement, were such as he 
not only could but was bound to make and to hâve in his représenta- 
tive capacity as président ; and the plaintiff cannot, to escape the 
rigor of the statute, sustain the agreement as one arising out of a 
situation affecting the défendant personally, vvithout shovving clearly 
éléments of an original obligation on his part "to do something dif- 
férent" than was recjuired by the existing notes signed by Nicholson. 

Has the défendant promised anything, except to answer for the 
debt or default of another? It is urged that he agreed to pay plain- 
tiflf a certain sum upon its advancing the money to the Tichenor- 
Grand Company, and, in lieu of writihg out the conditions of the pay- 
ment, agreed to pay according to the ténor of the notes in question; 
that suit is brought, not upon the notes, but upon the agreement. But 
the agreement is to pay the notes; and the defendant's failure to pay 
the note in question is the only breach upon vvhich plaintifï's right of 
action is predicated. As stated in Bank v. Smith, supra, even though 
defendant's agreement "constituted the ground of crédit," it was 
avoided by the statute. To concède, as is contended, that "defend- 
ant's promise was the considération upon which the money was paid," 
frustrâtes the statute by introducing a self -contradiction, and thus 
make it in efïect déclare that an agreement to answer for the debt of 
another shall be void, if not in writing and expressing the considéra- 
tion, unless, because of an implied considération, it shall be deemed 
valid. 

[3] Counsel for the plaintifï calls attention to the fact that defend- 
ant's agreement was executed and delivered in Illinois, where the 
statute of frauds provides that the considération need not be ex- 
pressed, but may be proved or disproved. That, in an action to en- 
force the obligation, the complaint must allège such considération can- 
not be doubted. The complaint hère discloses the entire transaction 
with the défendant, and, to the extent that a considération is neces- 
sary to support an agreement within or without the statute of frauds, 
the adjudications in that state, as in Wisconsin, déclare it insuffi- 
cient. Taylor v. Pratt, supra; Parry v. Spikes, supra; McCord v. 
Edward Hines Lumber Co., supra; Clapp v. Webb, 52 Wis. 638, 9 
N. W. 796; Weisel v. Spence, 59 Wis. 301, 18 N. W. 165; Ruehle 
V. Montelius, 149 111. App. 416 ; Chicago Heights Lumber Co. v. 
Miller, 219 111. 82, 76 N. E. 52, 109 Am. St. Rep. 314. 

An order may be entered sustaining the demurrer. 
200 F.— 21 
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KETTERER v. ARMOUR & CO. 

(District Court, S. D. New York. September 24, 1912.) 

Food Q 25*) — Infection — Durr to Inspect — Liabilitt to Consumer. 

A paeker, kllllng and selling pork to a retaller, to be by bim sold to a 
consumer, owes a direct duty to the latter to Inspeet tbe pork, to ascer- 
taln whether it is infected wlth trichinae, or is otlierwise unflt for food, 
and is liable to the consumer for Injuries sustalned by f allure to perform 
such duty. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 18 ; Dec. Dig. § 25.»] 

At Law. Action by Sophie Ketterer against Armour & Co. On 
demurrer to cornplaint. Overruled. 

Charles Dushkind, of New York City (Léonard F. Fish, of New 
York City, on the brief), for plaintiff. 

Breed, Abbot & Morg-an, of New York City, and A. F. Reichmann, 
of Chicago, 111., for défendant. 

NOYES, Circuit Judge. The plaintiff seeks to recover damages for 
injuries sustained through eating a pork product prepared by the de- 
fendant and infected with trichinae. The plaintiff avers in her corn- 
plaint that pork so infected is diseased and poisonous ; that by proper 
inspection the présence of the infection can be ascertained; that it 
was the duty of the défendant to make such inspection, and that it 
wholly failed in the performance of such duty. The défendant by 
demurring admits the truth of the allégations and raises the question 
of the obligation owed by a manufacturer of méat products and to 
whom it is owed. 

The contention of the défendant is that a manufacturer who deals 
with the middleman and not directly with the consumer owes the 
latter no duty whatever except the duty owing to ail men to refrain 
from knowingly and willfully inflicting injury. And as willful in- 
jury is hardly conceivable, the claim cornes down to this, that a pro- 
ducer of méats can take no steps to detect poisonous parasites in his 
products although the danger of their présence is well known and can 
be guarded against, and yet may sell such products with impunity so 
far as the demands of poisoned consumers are concerned. 

This contention is based upon the theory that so long as the manu- 
facturer sells only to the dealer or middleman he is a stranger to the 
consumer; there is no contractual relationship to base a duty upon. 
It is said that the dealer may sue the manufacturer and that the con- 
sumer may sue the dealer, but that the consumer cannot sue the manu- 
facturer. In other words if the claim be well founded the middleman 
has an effective remedy, but he is not injured. The consumer is in- 
jured, but he cannot look to the wrongdoer and must sue the local 
dealer, who is likely to be irresponsible and is certainly free from 
fault. 

'Por otlier cases see same topic & § itomber la Dec. & Am. Dlgs. 1907 to date, & Rep'r Jadexe» 
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And this contention has support in àuthority. It is unquestionably 
the rule in the case of many manufacturée! articles where the con- 
séquences of négligent manufacture cannot be followed down to their 
final results. Thus, as is pointed out in one of the cases, a careless 
manufacturer of iron could not be held responsible for the destruction 
of a steamer from the bursting of a boiler into the construction of 
which his imperfect material, after passing through many hands, had 
gone. In such cases, and in others less clear, it is said that public 
policy requires that the remedy for négligence should not be pressed 
to an impracticable extrême. But I am wholly unable to apply this 
rule in the présent case ; much more to apply it in the name of pub- 
lic policy. Public policy regards the public good and I am yet to 
be convinced that the public welfare will be promoted by holding that 
producers and manufacturers owe no duty to consumers to guard 
against diseased and poisonous méats and provisions, except in those 
isolated cases where they happen to sell dîrectly to them. 

The remédies of injured consumers ought not to be made to dépend 
upon the intricacies of the law of sales. The obligation of the manu- 
facturer should not be based alone upon privity of contract. It should 
rest, as was once said, upon "the demands of social justice." The pro- 
ducer should be held responsible for the results of négligent acts which 
he can readily foresee. There is no analogy between the case where 
defective material after passing through many hands produces not- 
to-be-looked-for ill effects. The iron manufacturer who fails to in- 
spect a pièce of iron cannot foresee that it will be used in a boiler 
and cause a ship to sink. But the méat packer who fails to inspect 
his products for poisonous parasites or ingrédients, knows that poison 
will poison and that the persons to be poisoned through his neglect 
will be those who eat his products and no one else. The natural, prob- 
able and almost inévitable resuit of his négligence will be injury to 
the consumer and, in my opinion, every considération of law and pub- 
lic polic}' requires that the consumer should hâve a remedy. If there 
are no authorities which grant one it is high time for such an àuthor- 
ity. 

The demurrer to the complaint is overruled with costs, but the de- 
fendant within 20 days, upon the payment of costs, may answer over. 
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fSTAMFORD FOUNDRY CO. v. THATCHER FURNACE CO.^ 
(District Court, S. D. New York. October 24, 1912.) 

TbADE-MaBKS and TeaDE-NAMES (§ 59*) iNFItlKOEMENI "ShIPMATE." 

Oomplainant, having for many years manufactured a ship galley stove 
vmder the name "Shipmate," wliich had been sold tbrough défendant, 
termlnated defeudant's agency, after which défendant manufactured a 
substantially slmilar stove, sold for the same purpose, under the name 
"Messmate." Held, that the âefendaut's word constituted an infringe- 
ment of complainant's trade-mark, agalnst which complainant was en- 
titled to an injunction pendante lite. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 68-72; Dec. Dig. § 59.*] 

In Equity. Suit by the Stamford Foundry Company against the 
Thatcher Furnace Company. On apphcation for a preliminary in- 
junction. Granted. 

Wilham T. Andrews, of Stamford, Conn., and Augustus T. Gur- 
litz, of New York City, for complainant. 

Wilham R. Davis, of New York City, for défendant. 

HAND, District Judge. In 1910 the complainant terminated the ex- 
clusive selling agency of the défendant, as it might properly do. 
Thereafter for 18 months the défendant continued selling the stoves 
on the same terms as other local agents. Thereupon dissatisfied with 
thèse arrangements, the défendant began to make a ship stove of the 
same size, of the same appearance, and for the same spécial use as 
the complainant's, merely changing the old and perfectly well estab- 
lished trade-mark, "Shipmate" to "Messmate." Of course, the imita- 
tion is not exact; it never is in such cases. The détails of the stove 
hâve been varied in trifiing regards, and the maker's name has been 
put on the hearth. Ail that is almost a convention, when you appro- 
priate another man's mark ; for there must be some color of good 
îaith, some défense to put forward. Minor différences are supposed 
to help over hard places. Hère the words are quite the same in sug- 
gestion, when applied to the galley stove of a ship. Each means that 
the stove is the crew's companion. It is fatuous to distinguish be- 
tween the mess and the ship in this connection. In sound, too, though 
I should not think that essential, the two are quite near enough to 
confuse. It is impossible to mistake the defendant's purpose, the very 
ancient désire to trade on another man's name and réputation. The 
unctuous disclaimers in the affidavits are an added indication to 
those familiar of how true the case is to type. 

A writ pendente lite will go against any use of "Messmate." The 
complainant will not care, I assume, to press the point of unfair 
trade, which is not so clear. 

*For other cases see same topic & % ncmber In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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In re BEKGER. 

(District Court, E. V>. New York. Novemlior 10. 1012.) 

1. BaNKRUPTCY (§ 408*) — ASSETS — CONCEAmiEXT — OWKERSUIP OF PEOP'ERTY. 

AVhere a baiikmi)t did business throuf,'li a corporation, wliieh was mere- 
ly a forui of l)usiness activity owued and controUed by hini, and con- 
cealed property which l)el(in>;ed to binisell', such concealment was sufln- 
cient to justify tlie déniai of a discliarge in bankruptcy, tliougli such 
property was applicable llrst to tbe creditors of the corporation, and 
tlien to the debts of hls Personal creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-73(1, 
759, 762, 763 ; Dec. Dig. § 408.*] 

2. Bank:kupicy (§ 409*) — Disciiakge — Failitee to Keep Books. 

WTiere a bankrupt dld business by means of a corporation, which he 
absolutely owned and controUed, and knowingly failed to hâve uecessary 
books kept 'hy such corporation, trom which hls creditors could gain 
information as to hls affalrs, to which they were entltled, the fact that 
the corporation might be held for failure to comply with the Bankruptcy 
Act did uot absolve the bankrupt frora llabillty for failure to make his 
own activitles plain by the books of the corporation, or by an Indepeud- 
ent set of books showing what the corporation was dolng, and hence 
such failure to keei) books constituted a valid objection to his discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757 ; Dec. Dig. § 409.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Emil 
Berger. On objections to the bankrupt's discharge. Sustained. 

Sullivan & Cromwell, of New York City, for objecting creditors. 
Frederick Hemley, of New York City, for bankrupt. 

CHATFIELD, District Judge. A spécial commissioner has re- 
ported that the bankrupt should be deaied his discharge, sustaining 
four of the spécifications urged by creditors against that application. 
Three of the spécifications which the spécial commissioner has sus- 
tained charge in différent ways that the bankrupt, in his schedules 
and in giving certain testimony under examination, denied the own- 
ership and possession of some $9,000, which the spécifications allège 
was actually at ail of thèse times the property of the bankrupt, and 
which he had been keeping in concealment prior to the bankruptcy, 
to defraud his creditors. 

[1] The testimony shows that the bankrupt had been doing busi- 
ness under the guise of a corporation known as the North American 
Tobacco Company; that he had been paid some $10,000 for a ficti- 
tious name or brand for cigars; that the proceeds from this $10,000 
had been invested in certain bonds, standing in the name of one Mrs. 
Howard; that they had later been given to the 10 year old son of 
the bankrupt, by the bankrupt, but were ultimately sold (or the value 
thereof obtained by the bankrupt), and this money paid over to the 
trustée in bankruptcy of the North American Tobacco Company, by 
direction of the United States Court in the Southern District, just 

•For otàer cases eee sanie topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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prior to the conviction and sentence o£ Berger, the bankrupt in this 
proceeding, for perjury and concealment of assets of the North Amer- 
ican Tobacco Company. He subsequently was imprisoned and served 
the sentence imposed. It also appears that the perjury and the con- 
cealment of assets had to do with the same transaction which has just 
been stated. In other words, it was decided in the bankruptcy case 
of the North American Tobacco Company that the $9,000 in question 
was the property of that company and should be available for its 
creditors, and that Berger had committed perjury in denying that this 
sum belonged to the creditors of the North American Tobacco Com- 
pany. This being true, the bankrupt urges that the spécial commis- 
sioner was wrong in bis finding in this proceeding; for the bankrupt 
says that he could not include in his schedules and testimony as prop- 
erty of his own that which was an asset of and concealed from the 
creditors of the North American Tobacco Company, if it did not be- 
long to the person in whose name the bonds were standing, or to his 
infant son, if the gift to the son were valid. 

If the North American Tobacco Company was a separate entity, 
and if Berger's property and liability were distinct from that corpora- 
tion, his position is correct. He should not include in his individual 
schedules, nor should he state that he was the owner of, property 
which belonged to the corporation, and not to himself; or, on the 
other hand, if the property did not belong to that corporation, and 
belonged to his son, then he was justified in denying that it was his 
own. But we hâve an additional finding by the spécial commissioner, 
which is borne out by the testimony, that the North American To- 
bacco Company was not a separate entity, but that Berger was doing 
business under the name of the North American Tobacco Company, 
and that he was in reality the corporation itself. To state the matter 
conversely, the corporation did not exist, except as merely a form of 
business activity by Berger himself. The creditors of Berger person- 
ally might be affected by the rights of innocent creditors of the North 
American Tobacco Company, and the creditors of Berger personally 
might hâve to seek his assets through the corporation which he was 
using as an agent. But it would seem to be plain that the spécial com- 
missioner is correct, and that Berger not only was concealing property 
which was his, and should hâve been used for the benefit of his Per- 
sonal creditors, unless it had to be first applied to the benefit of cred- 
itors of the corporation which he was operating as a part of his own 
business activities. If he swore that he did not hâve such property, 
or that such property was not in existence, whether that property be 
entirely available for his personal creditors, or whether it be subject 
to the rights of creditors of the corporation, nevertheless he would be 
testifying falsely as to his assets, and would be concealing assets from 
his trustée, and the spécifications should be sustained. 

[2] The spécial commissioner has also found that the spécification 
charging that Berger did not keep proper books should be sustained. 
In this, again, the difiîculty arises that the business opérations as to 
which books should hâve been kept were nominally the business opér- 
ations of the North American Tobacco Company. Objection is made 



STRAUS V. ABEAST REALTY CO. 827 

by the bankrupt that he was not required to keep books to show what 
business the corporation was conducting. But, again, the finding of 
the spécial commissioner is correct, in the sensé that if Berger did 
conduct business, or pursued business activities, by the means of a 
corporation (instead of using individuals as agents), and if the cor- 
poration did not comply with the statute, so that he knowingly failed 
to hâve kept by the corporation the necessary books from which his 
creditors could gain the information to which they were entitled, then 
the fact that the agent — that is, the corporation — might be held to 
hâve failed to comply with the bankruptcy statute, would not absolve 
Berger from responsibility for his failure to make his own business 
activities plain by the books of the agent who actually performed the 
transaction, or by an independent set of books showing what that 
agent was doing. 

The report of the spécial commissioner will be confirmed, and the 
discharge will be denied the bankrupt. 



STRAUS V. ABRAST REALTY CO. et al. 
(District Court, B. D. New York. July 22, 1312.) 

COKPORATIONS (§ 189*) — CORPORATION TAX rAYMENT INJUSCTION — AdE- 

QUAIT, KeMEDY AT LaW. 

Under Rev. St. §§ 3224, 3226 (U. S. Comp. St. 1901, p. 2088), conferring 
on a party wlio bas paid a tax to the United States niider protest the 
right to sue for its recovery, and forblddins the maintenance of any 
suit to restrain the assessment or collection ot taxes by the United States, 
a corporation had an adc(iuate reuiedy at law to reeover internai revenue 
taxes assessed agaiust its iticome uuder Act Cong. Aug. 5, 1009, c. 6, 36 
Stat. 11 (U. S. Comp. St. Supp. 1911, p. 741), and hence a stockholder 
c-ould not maintain a suit to restrain the corporation from paying the 
tax on the ground that the corporation was not subject to assessment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 706-722; 
Dec. Dig. § 189.*] 

In Equity. Suit by Nathan Straus against the Abrast Realty Com- 
pany and another. On application for preliminary injunction. De- 
nied. 

Edward M. Grout, of New York City, for complainant. 
William J. Youngs, U. S. Atty., of Brooklyn, N. Y., for Collector 
of Internai Revenue. 

VEEDER, District Judge. This is an application for a preliminary 
injunction in an action brought by a director of the Abrast Realty 
Company to restrain that company and its treasurer from paying to 
the Collector of Internai Revenue for this district a tax assessed 
against it under the act of Congress of August 5, 1909, entitled "An 
act to provide revenue, equalize duties and encourage the industries 
of the United States, and for other purposes," being a tax on the in- 
come of the défendant corporation for the year 1911. The judge, 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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who signed the order to show cause vvhy a preliminary injunction 
should not issue, required the Collector of Internai Revenue, also, to 
show cause. 

The Abrast Realty Company is the owner of certain real estate in 
the borough of Brooklyn, which it has leased to Abraham Abraham, 
Isidor Straus, Nathan Straus, and Simon F. Rothschild, copartners 
under the firm name of Abraham & Straus. The sole object for which 
the corporation was formed, as stated in its amended charter, is : 

"To hold title to eertiilu real property situated in the borough of Brooklyn, 
City of New York, connty of Kings, and state of New York, being the resU 
property fornierly owned by stockholder.s of this corporation, which real prop- 
erty was then and still is oecnpied and used by tenants of said stockholders, 
and which real property will continue to be reuted to the tenants of this 
corporation under and by virtue of two certain lease.s thereof, each for a terni 
e.xpiring on February 1, IDIS, and each containing oiitions for renewals untii 
Feliruary 1, 1078, and for the convenience of its stockholders to reçoive and 
distribute aniong them froni tinie to tlnie the reniais that accrue lu said 
leases and the proceeds of any disposition of said land." 

The complainant allèges that the corporation has not engaged in 
business of any kind, and contends that, under the décision of the 
Suprême Court in the case of Zonne v. Minneapolis Syndicale, 220 
U. S. 187, 31 Sup. et. 361, 55 L. Ed. 428, it is not subject to assess- 
ment. 

The gênerai grounds of objection to the relief sought by the com- 
plainant in this application are plainly stated bv the Suprême Court 
in Corbus v. Alaska Ti-eadwell Gold Mining Co., 187 U. S. 455, 23 
Sup. Ct. 157, 47 h. Ed. 256. It is a conclusive answer to ail the 
grounds upon which the claim to équitable relief, is based that the 
act of Congress under which the assessment in question was made 
affords a plain and adéquate remedy at law. The statutes of the 
United States, in express ternis, give a party who has paid a tax 
under protest the right to sue for its recovery, and forbid the main- 
tenance of an)' suit for the purpose of restraining the assessment or 
collection of taxes. Rev. St. §§ 3224, 3226 (U. S. Comp. St. 1901, 
p. 2088). Repeated décisions of the Suprême Court hâve accordingly 
established the rule that the proper course in case of illégal taxation 
is to pay the tax under protest and bring an action against the ofh- 
cer who collected it. 

The complainant seeks to do the very thing that the law prohibits. 
At the outset of bis dissenting opinion in the Income Tax Cases, 157 
U. S. 429, 15 Sup. Ct. 673, 39 L. Ed. 759, Mr. Justice White charac- 
terized in forcible terms the claim to relief in the form in which it is 
sought hère. If a stockholder cannot bave the collection of the tax 
enjoined, it seems obvions that lie cannot bave the corporation en- 
joined from paying it, and thus do by indirection what he cannot do di- 
rectly. The assertion that this is only a suit to prevent the voluntary 
payment of the tax suggests that the court may, by an order operating 
directly upon the défendant corporation and its ofhcers, accomplish 
a resuit which the statute manifestly intended should not be accom- 
plished by suit in any court. But to restrain a corporation or its 
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officers from paying a tax, the collection of which cannot be re- 
strained in any court, would be a palpable évasion of the statute. 
Suppose, notwithstanding the granting of such an injunction, the 
Collector proceeds to collect from the défendant corporation. If the 
court's judgment is sufficient in law to justify résistance to such col- 
lection, then we hâve beyond doubt a case in which a suit has been 
maintained to restrain the collection of taxes. If such judgment does 
not conclude the Collector, who was not a party to the suit in which 
it was rendered, then it is of no avail to the plaintifï. In other words, 
no form of expression can conceal the fact that the real object of 
this action is to prevent the collection of taxes imposed by Congress, 
notwithstanding the express statutory requirement that : 

"No suit for the purpose of restrainlng the assessiuent or collection of any 
tax shall he maintained in any court." 

The circumstances under which the Income Tax Cases nevertheless 
proceeded to judgment upon the merits is disclosed at the outset of 
the opinion of Chief Justice Fuller, speaking for the majority of 
the court: 

"ïhe olj.leetion of adeiiuate reniedy at law was not l'aised below, nor is it 
now raised by appellees, If it could be entertained at ail at this stage of the 
proceedings ; and, so far as it was within the power of the governnaent to 
do so, the question of jurisdiction, for tlie purposes of the case, was explic- 
itly waived on the argument. The relief sought was in respect of volun- 
tary action by the défendant conipany, and not in respect of the assessment 
and collection themselves. Under thèse circumstances we should not be jus- 
tified in declining to proceed upon the merits." 

It is apparent, therefore, as Mr. Justice Brewer said in Corbus v. 
Alaska Treadwell Gold Mining Co., supra, that the décision in the 
Income Tax Cases "does not détermine to what extent a court of 
equity will permit a stockholder to maintain a suit nominally against 
the corporation, but really for its benefit." Nor does the décision in 
the Corporation Tax Cases, 220 U. S. 107, 31 Sup. Ct. 342, 55 L. 
Ed. 389 (mcluding Zonne v. Minneapolis Syndicate, 220 U. S. 187, 
31 Sup. Ct. 361, 55 L. Ed. 428), which were presented to the Su- 
prême Court upon a similar record. In this case, however, the Col- 
lecter is a party to the order to show cause, and the United States At- 
torney has appeared specially for him in opposition. 

The application for a preliminary injunction is denied. 
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In re STACK. 

(District Court, W. D. Missouri, W. D. October 2, 1912.) 

No. 443. 

1. Alien« (§ 68*) — Natubalization — Déclaration or Intention. 

Rev. St. § 2165 (U. S. Comp. St. 1901, p. 1327), provides that an allen, 
deslring to beconie a citizen, shall déclare on onth, at least two years 
before bis admission, that It is his bona flde intention to becorne a citi- 
zen of the United States, and to renounce forever ail allegiance and 
fldelity to any foreign prince, potentate, state, or soverelguty, and par- 
ticularly, by name, to tbe prince, potentate, state, or soverelguty of 
which the allen may be at the time a citizen or subject. Held, that a 
déclaration containing a gênerai renunciation, but failing to renounce 
allegiance particularly, by name, to the prince, etc., to whom the alleu 
owed allegiance, was fatally détective. 

[IM. Note.— For other cases, see Allens, Cent. Dig. §§ 138-14G ; Dec. 
Dig. § C8.*] 

2. Altens (§ 68*)— Natubalization — Declabation of Intention — Amend- 

MENT. 

The flling of the reguired déclaration not being a judicial procecdiiig, 
the defect eould not be cured by amendment nunc pro tune. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 138-146; Dec. 
Dig. § 68.*] 

Pétition by Thomas Stack to be admitted as a citizen of the United 
States of America. Denied. 

Hugh C. Smith, Asst. U. S. Atty., of Kansas City, Mo. 

VAN VALKENBURGH, District Judge. On March 12, 1912, 
one Thomas Stack filed pétition for naturalization in the United 
States District Court, at Kansas City, Mo. In support of said péti- 
tion he ofïered as a comphance with the terms of the fotirth para- 
graph of the second subdivision of section 4 of the act of June 29, 
1906 (34 Stat. 596, c. 3592 [U. S. Comp. St. Supp. 1911, p. 532]), 
a déclaration of intention of July 25, 1896, filed by him in the court 
of common pleas for Elk county, Pa. This déclaration of intention 
of July 25, 1896, was executed under section 2165 of the United 
States Revised Statutes (U. S. Comp. St. 1901, p. 1327), which pro- 
vided that: 

"An allen may be admitted to become a citizen of the United States lu the 
followiiig manner, and not otherwise: 

"First. Ile shall déclare on oatb, liefore a Circuit or District Court of the 
United States, or a district or Suprême Court of tUe territories, or a court 
of record of any of the states liaving comuion-law jurisdictlon, and a seal, 
and clerk, two years, at least, prior to bis admission, that it is bona fide 
his intention to become a citizen of the United States, and to reuouuce for- 
ever ail allegiance and fidellty to an.y foreign priuce, potentate, state, or 
soverelguty, and, particularly, by name, to tbe priuce, potentate, state, or 
soverelguty of which the alien may be at the time a citizen or subject." 

Stack's déclaration of intention does not comply in terms with 
the statute above quoted, in that it fails to renounce forever ail al- 

•For other cases see same toplc & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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legîance and fidelity, particularly by name, to the prince, etc., to 
whom he owed allegiance. The explanation is that this occurred 
through the carelessness of the clerk; and it is contended, first, that 
the déclaration is sufficient, because it contains a gênerai renuncia- 
tion, which should be held to include the particular renunciation; 
and, second, that, even though insufïicient, the déclaration may be 
amended nunc pro tune to conform to the facts. 

[1] The varions phases of the case hère presented were care- 
fully considered by the District Court for the Southern District of 
New York in Re Lewkowicz, 169 Fed. 927, and by Judge Trieber 
in the District Court for the Eastern District of Missouri, in Ex 
parte Herbert Charles Lange, 197 Fed. 769. I fully concur in the 
views therein ekpressed. Judge Trieber said: 

"The jurisdlctlon of tlie courts to naturalize allens Is conferred by spécial 
Rtatute, and is to be exercised in a spécial and summary manner, and not ae- 
cording to the rules governing courts In plenary proceedlngs. Usually thèse 
proceedings are ex parte, and the déclaration of intention almost invariably 
ex parte. ïhe law is well settled that in such cases a judgment can only 
be supported by a record which shows that ail the facts necessary to con- 
fer jurisdiction existed, as no presumption as to jurisdlction will be In- 
dulged. * * * The Congress, In enacting this statute, for reasons which 
courts cannot Inquire into, did not consider it suflHclent to require of the 
alien merely a renunciation of allegiance to his eovereign and state in gên- 
erai terms, but, in addition to thèse gênerai terms, prescribed the additional 
renunciation 'by name, to the prince, potentate, state or sovereignty of which 
the alien may be at the time a citizen or subject.' In the déclaration of in- 
tention now presented the petitioner whoUy omitted this latter requirement. 
To hold that this omission is immaterial would, in effect, be an amendment 
of the act of Congress, by disregardlng a material part of the statute, be- 
cause, in the opinion of the court, it was unnecessarily or inadvertently In- 
serted. No one, of course, will contend that the court possesses such power. 
* * ♦ WWle the court is of the opinion that the naturalization laws 
should be liberally construed, In order to enable those aliens who, under the 
law, are entitled to American citlzenship, to aequlre it, the prerequisites pre- 
scribed by Congress in plain and unambiguous language, canuot be dispenses 
with by the courts, even if a hardship may resuit thereby to an indivldual." 

This disposes of the contention that the gênerai renunciation is 
sufficient in itself. Now, as to the power of the court to order an 
amendment nunc pro tune. The objections to this are numerous 
and fatal. 

[2] In the first place, the filing of a déclaration of intention is 
not a judicial proceeding, nor is a déclaration of intention a judicial 
instrument. Its amendment by any court is, therefore, impossible. 
In the second place, this déclaration was made in a state court of 
Pennsylvania, while this pétition was filed in a fédéral court in Mis- 
souri. This court is without power to amend an instrument of rec- 
ord in the Pennsylvania state court, or to order that court to cause 
such an amendment to be made. And, finally, the efïect of this would 
be now to manufacture an entirely new paper — a jurisdictional paper, 
which bas never existed in prescribed form, and which must hâve 
been in existence for the requisite period of at least two years be- 
fore a pétition for naturalization can legally be founded thereon. 
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In the Lewkowicz Case, supra, Judge Hough arrived at thèse conclu- 
sions. It follows that the déclaration is iusuffîcient, and that neither 
of the applicant's contentions in its support can be sustained. 

Inasmuch, however, as it appears that the applicant possesses the 
necessary qualifications otherwise, and gives promise of good citizen- 
ship, the application is denied without préjudice to a future appli- 
cation, founded upon the prescribed légal requirements. 



UNITED STAÏES v. McCASKILL et al. 
(District Court, N. D. Florida. November 27, 1912.) 

1. Public Lands (§ 13*)— Cutting Timbeb — Action— Numbee of Logs— 

Pkoof. 

In an action by the United States to recover for the taklng of logs 
from a public domain, the jury is conflned to the évidence for the ascer- 
tainment of the nuniher of logs eut and removed from the land; but, 
having found from the évidence that défendants or tlieir agents eut and 
removed logs from the land, the jury were entitled to Indulge every 
fair and reasonable inference supported by the évidence as to the extent 
of the cutting and taking in favor of the United States and against 
the défendants, and find such number of logs as they were reasonably 
satisfled, from ail the évidence and reasonable Inferences, were taken. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 16-18; 
Dec. Dig. § 13.*] 

2. Public Lands (§ 13*) — Cutting Timber — Wil-lful Trespass. 

Where défendants directed their agents and servants to eut timber In 
certain territory, without référence or warniug as to lauds of the Unit- 
ed States in that locality, and such agents and servants proceeded to eut 
indlscriminately, without référence to land' lines or ownership, with 
défendants' knowledge, défendants' removal of timber from the lands 
of the United States constituted a willful trespass, and the government 
was entitled to recover the highest market value of the logs at the 
place and tlme of suit, without allowitig any crédit for expenses of 
deadening, cutting, or running out the tinilier. 

[l'-d. Note. — For other cases, see Public Lands, Cent. Dig. §§ 16-18; 
Dec. Dig. § 13.*] 

3. Public Land.s (§ 13*) — Cutting Timber — Innocent Trespass. 

Where défendants cautioned their agents and servants against entering 
or cutting and renioviiig logs from land of the United States in the 
vicinit.v of other land from wliich they were cutting timber, but, not- 
withstanding such warniug, timber was eut from iiublic lands, défend- 
ants were innocent tresiiassers, and liable to the government only for 
the value of the logs on tlie land where felled. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 16-18 ; 
Dec. Dig. § 13.*] 

4. Trespass (§ 07*) — Willful ou Négligent Tkespass — Innocent Mistake^ 

Question for Jury. 

It is the duty of adjoining landowners or lessees to use ordinary care 
and diligence to ascertain the boundaries of tlie lands, and not to en- 
croach on the lands of others in the sanie vicinit.v ; and hence, in an ac- 

•For other cases see same topic & § numbee in Dec. & Ain. Digs, 1907 to date, & Rep'r ludei^ea 
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tion for trespass, wbether the tresiiass was willful. or négligent, or 
through Innocent mlstake, is a question of tact for tlie jury under ail 
the circumstances. 

[Ed. Note. — For other cases, see ïrespass. Cent. Dig. § 150; Dec. Dlg. 
I 67.*] 

5. Evidence (§ 598*) — "Prefoxoerance of Evidence." 

"Prépondérance of évidence" uieans that évidence whlch is most con- 
sistent witU the trutli as measm-ed by the expérience and .iudgment of 
the .iury ; that whlch accords best with reason and probability. The 
best test of the prépondérance is wliere the jury belleve, from ail the 
évidence and the circumstances in the case, tlie truth lies. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2450-2452; 
Dec. Dig. § 598.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5516-5518.] 

At Law. Action by the United States against the J. J. McCaskill 
Company for alleged timber trespass. Charge to jury. 

Fred C. Cubberly, U. S. Atty., of Gainesville, Fia., for the United 
States. 

Reeves & Watson & Pasco, of Pensacola, Fia., for défendants. 

SHEPPARD, District Judge. Gentlemen of the Jury : This is an 
action of trover, instituted by the government against J. J. McCaskill 
and R. E. E. McCaskill for the conversion to their own use of 746 
cypress logs, which the United States allèges were taken from the 
S. 1/2 of lot 9, in section 25, and the N. E- ^4 and the S. 1/2 of lot 1 
and lots 4, 5, and 6, in section 36, township 3 N., range 17 W. The 
plaintifF is suing the défendants for the value of said logs, which 
it claims were eut and removed from the lands described during the 
years 1898, 1899, and 1900. 

The défendants, the McCaskills, hâve interposed the plea of not 
guilty, which in effect is a flat déniai that they eut or removed any 
logs from the alleged descriptions, lands of the United States, or 
authorized or consented for any one else to do so for them ; and 
this raises the issue which you are to détermine from the évidence 
in the case. 

The court instructs you that the title to the land described in the 
déclaration was in the United States, and the timber was government 
property, during the years 1898, 1899, and 1900; so that leaves the 
only question for you to détermine, is whether the défendants, dur- 
ing the years named, eut or caused to be eut and removed from 
the lands of the government the logs alleged to hâve been taken there- 
from, or any portion or number of them. 

The burden of proof is on the government to show by a prépondér- 
ance of the évidence that the défendants eut or caused to be eut, or 
were responsible for the cutting and removing of, the alleged logs, 
or any of them. So your first inquiry will be directed to the ques- 
tion of whether the McCaskills eut or caused to be eut and removed 
any logs from the lands of the United States described in the dec- 

•For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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laration; and if you find from a prépondérance of the évidence 
that the McCaskills eut or caused to be eut and removed, by their 
agents or by persons in contract with them, any logs from the lands 
described, you will then ascertain from the évidence the number of 
logs which you are reasonably satisfied came from the land of the 
United States. 

[1] You are confined to the évidence for ascertaining the number 
of logs eut and removed from the land. You cannot resort to the 
realm of conjecture as a basis for a verdict; yet if you believe the 
défendants or their agents eut and removed logs from the lands in 
question, and there is uncertainty as to the number taken, you may 
indulge every fair and reasonable inference supported by the évi- 
dence as to the extent of the cutting and taking in favor of the 
United States and against the défendants, and find such number of 
logs as you may be reasonably satisfied from ail the évidence and 
reasonable inferenees were taken. And having ascertained that from 
the testimony, if you find that any logs were taken, then you will di- 
rect your inquiry to the question of whether the défendants or their 
agents eut the logs by mistake or inadvertence, or whether it was 
willful trespass, or so negligently donc as to make it willful. 

[2] If you find from the évidence that there were logs eut and 
taken from the land by the agents of the défendants, and such agents 
of the défendants were directed to eut in the territory without réf- 
érence or warning as to any land of the United States in that locality, 
and such agents or employés proceeded to eut indiscriminately, with- 
out référence to land lines or ownership, and you find that such 
conduct was with the knowledge of the défendants, then the jury 
under such circumstances might find that such conduct was so nég- 
ligent as to be a willful cutting or willful trespass, and the gov- 
ernment would be entitled to recover the highest market value of 
said logs at the place and time of the bringing of this action— that 
is, at Pensacola in the year 1911 — without any crédit or déduction 
for expenses of deadening, cutting, or running out of said timber. 
The law thus penalizes a wrongful trespass, and the trespass, if in- 
tentional, the trespasser is not entitled to any crédit for expenses 
of producing the article to market; that is, for willfully taking logs 
that did not belong to them, they shall not be allowed anything for 
deadening, cutting, sawing, or driving said logs. 

[3] If, on the other hand, you believe from the évidence that the 
défendants first cautioned their agents or those under contract with 
them against entering upon the lands of the United States, or if the 
évidence shows they were ignorant of any lands pf the United States 
in that locality, or if their agents or those in contract with them en- 
tered upon said lands and eut and removed logs therefrom without 
the knowledge or consent of the défendants given to such persons 
to eut from said land, then the défendants eome under that class as 
designated by the law innocent trespassers, and would only be lia- 
ble to the government for the value of the logs at the time and 
place of conversion ; that is, their value on the land, before they 
were entirely removed from the government lands. 
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So, if you believe from the évidence that the défendants were 
not aware of the lands of the United States in that locality, or that 
they did not consent or acquiesce or negligently permit their agents 
or those in contract with them to eut and remove logs from said 
lands, then they would be Hable only for the market value of said 
logs at Carlysle Lake at the time of conversion. 

[4] It is the duty of the owners or lessees of land Connecting or 
adjoining tracts of land belonging to others to use ordinary care and 
diligence to ascertain the boundaries of said lands, and not to en- 
croach upon the lands of others in the same vicinity, and where the 
trespass is committed by one upon the land of another it is a ques- 
tion of fact for the jury to détermine from ail the facts and circum- 
stances whether such trespass was willful or négligent or through 
innocent mistake. If the jury from ail the évidence believe that 
there was such a disregard of the rights of others as to make it a 
willful trespass, then the person responsible for the cutting or tres- 
pass is held to a higher measure of damages. Therefore, if you find 
from the évidence that the défendants knowingly caused or permitted 
Vaughn, the Russians, or Ward to eut any logs from any of the 
lands of the United States under contract or for wages, or that such 
cutting was under circumstànces from which you might reasonably 
infer that such cutting was with the knowledge or consent of the 
défendants, then your verdict should be for the United States, and 
for the value of said logs taken at the time and place of the bring- 
ing of this action; and to that verdict you may in your discrétion 
allow interest from the time of the wrongful cutting. 

If you find from the évidence that the défendants' agents eut and 
removed from the lands of the United States any of the cypress 
logs claimed, but that the défendants did not know that the logs 
were eut from the lands of the United States, and had not author- 
ized or acquiesced in such cutting by Vaughn, the Russians, or Ward, 
then your verdict should be for the United States for such number 
of logs as the évidence shows were taken from the land, and such 
value as the évidence shows was their value at the place of the con- 
version ; and to this valuation you may add interest, if you see fît, 
from the time of the cutting and removing. 

If you find from the évidence that the défendants did not cause 
to be eut and removed from the government lands any logs as al- 
leged, then your verdict should be for the défendants. 

The jury is the sole and exclusive judge of the credibility of the 
witnesses and the weight to be attached to their testimony. You 
hâve seen the witnesses as they appeared on the stand, and bave heard 
them testify, and it is your province, in looking into the faces of 
the witnesses testifying, to détermine, from what they hâve said, what 
interest, if any, they may bave in the suit, or bias or animus they 
may hâve shown in giving testimony before you, and crédit as you 
may deem it to be worthy of crédit. 

You should weigh the évidence carefully, snd consider it ail to- 
gether. You should not pick out any particular fact in évidence, or 
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any particular statement of any witness, and give it undue weiglit. 
You should give such weight to iiiferences from the facts proven as 
in fairness you think they are entitled to. 

[5] What is meant by a prépondérance of the évidence, the rule by 
which the plaintiff must maintain its case, is that évidence wdiich 
is most consistent with the truth as measured by your expérience 
and judgment — that which accords best with reason and probability. 
Perhaps the best test of the prépondérance is just where you be- 
lieve from ail the évidence and the circumstances in the case the 
truth to be. 

(Orally:) However, if you find from the évidence that the de- 
fendants were innocent trespassers under the instructions I hâve 
given you, then you will find the measure of damages to which the 
United States is entitled to be the value of the logs on the ground 
as they were eut and severed from the soil ; no déduction being al- 
lowed for the expense of deadening, cutting, or removing of said 
logs or sawing them. 
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PENNSYLVANIA E. CO. v. CASH. 
(Circuit Court of Appeals, Thircl Circuit. Deceniber 2, 1912.) 

No. 1,678. 

1. Raileoads (§ 350*) — Crossing Accident — IIorse-Drawn Vbiiiole— Duty 

TO 8top. 

In New Jersey, a traveler in a horse-drawn veliicle is not obliged to 
stop before erosslng tlie traclc of a steani rallroad at grade, ou pain of 
beiiig cliarged with contributory négligence as a matter of law. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. § 350.*] 

2. Raileoads (§ 350*) — Crossing Accident — Contributory Négligence — 

Question fob .Jury. 

In an action for death of a traveler wliile traversing a railroad eross- 
lng at grade ni an ice wagon, whether lie was gullty of contributory nég- 
ligence in failing to stop before driving on the track heid for tlie jury. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1152-1192 : 
Dec. Dig. § 350.*] 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Action by Phebe A. Cash, as administratrix, against the Pennsyl- 
vania Railroad Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Alan H. Strong, of New Brunswick, N. J., for plaintiff in error. 
Edmund Wilson, of Red Bank, N. J., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The plaintiff in this case re- 
covered damages for the death of her husband, who was killed in June, 
1910, by a passenger train of the défendant at Villa Park, a small 
and scattered settlement about half a mile south of Spring Lake sta- 
tion. The principal contest at the trial was upon the questions: (1) 
Whether the deceased stopped before reaching the tracks; and (2) 
if he failed to stop, whether under the circumstances the court should 
déclare such failure to be négligence as a matter of law. Both ques- 
tions were submitted to the jury in a charge of which no complaint 
is made, and in substance the only error assigned is the refusai of the 
trial judge to direct a verdict for the défendant. 

The facts are as follows, nearly ail being now undisputed : At the 
place of collision the defendant's tracks run north and south, crossing 
Océan avenue at a right angle. The deceased, who was well acquainted 
with the locality, was driving from west to east in an ice wagon of the 
usual type, drawn by two horses, equipped with scales, several tongs, 
and an ax, and carrying 600 or 700 pounds of ice. The train that 
struck him came from the north at a speed of 25 miles an hour, and 
his view in that direction was wholly obstructed for nearly 100 feet. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'' Indexes 
200 F.— 22 
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The obstruction was a bank topped witli shrubs and trees that began 
to rise on his left hand 100 feet west of the crossing, and did net 
drop away so as to afford a clear view north until a point 15 feet froni 
the south-bound traclc had been reached. The avenue was a smooth 
gravel road 50 feet wide, and the horses walked continuously from 
a house about 200 feet west of the crossing. Two witnesses testified 
that he did not stop, although he was leaning forward from the north 
side of the wagon, apparently making an effort to listen or look for 
the approach of a train. The crossing had neither gâtes nor flagman, 
and it was disputed whether any signal was given either by bell or 
whistle. (This dispute is settled by the verdict.) Several months 
after the accident a similar wagon, similarly equipped and loaded, 
was driven at a walk along tlie same approach, in order to test the 
degree of noise that the wagon might hâve made. 

[1] In New Jersey, a traveler in a horse-drawn vehicle is not 
obliged always to stop the vehicle before crossing the track of a steam 
railroad at grade. Wise v. Railroad, 81 N. J. Law, 397, 80 Atl. 461. 
Failure to stop is only one of the facts to be considered in determining 
the question of contributory négligence, and ail the circumstances of 
a particular case must be taken into account before deciding whether 
such failure amounts to négligence that should be so declared by the 
court, or whether it must go to the jury to be considered by them 
with ail the other relevant facts. Sometimes the court has held it 
sufficient to turn the scale against the plaintiff; sometimes the cir- 
cumstances hâve required its submission to the jury. A brief exam- 
ination of the New Jersey cases relied upon by the défendant may 
be useful. 

In Merkle v. Railroad, 49 N. J. Law, 473, 9 Atl. 680, a judgment 
of nonsuit was affirmed ; the facts being stated as follows : 

"The driver of the wagon stopped to deliver goods at a store distant about 
56 feet from the railroad traclc. After flnishing tiiat business, he drove on 
(the horses upon a slow walk) towards and upon the railroad track, and he 
did not stop until the collision took place. After leaving the store he could 
not see the approaching train until he came within 6 or 8 feet of the rail- 
road track. The wagon was a closed one, with a high tallboard, which could 
be opened and shut, and it had curtains, with an opening on the side where 
the driver sat. The curtain at that place was up at the time of the acci- 
dent. In the wagon were 74 or 75 boxes, In which were about 1,800 loose 
béer bottles. The boxes were in layers ; one layer being upon the floor of 
the wagon, and the others piled upon it. As the wagon went along the bot- 
tles rattled with its motion. The noise which they made probably prevented 
the driver from hearing the sound of the approaching train. Inasmuch as he 
could not protect hiœself, If there was danger, by the use of his eyes, it was 
incumbent upon him, in the exercise of ordinary prudence, to make use of 
his sensé of hearing. He must hâve known that the rattling of the bottles 
behind hlm in the wagon might and probably would prevent him from hear- 
ing the noise of an approaching train. He could hâve stopped that noise by 
stopping the wagon, but he did not do so. Inasmuch as he could not see 
an approaching train at any considérable distance from the track, ordinary 
prudence required hlm to stop when he was near euough to the railroad to 
ascertain, at least by llstening, whether there was danger or not. But he 
appears to bave used no précaution whatever, not even stopping the noise of 
the wagon, which was completely under his control. The judgment should 
be affirmed." 
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It will be observed that the décision is controUed by the ascertained 
fact — how ascertained, the report does not inform us — that the noise 
made by the rattling bottles might, and probably did, prevent the 
driver from hearing the sound of the approaching train. 

In Railroad Co. v. Smalley, 61 N. J. Law, 277, 39 Atl. 695, the 
plaintiff was driving a sleigh northwardly along an avenue toward a 
crossing that was not guarded either by gâtes or by a flagman. The 
pertinent facts are thèse: 

"On the west side of the avenue there was a building and a bank of earth 
with a fenee and bushes upon it, which eut off the plalntifC's view of trains 
in that direction. A coal train in plain sisht was moving west along the 
north track toward the crossing. As the plaintiff reached the crossing and 
drove upon the south track, which he did without stoppiug, the eaboose of 
the coal train was just clearing the highway, and was distant from him ouly 
a few feet. As the horse came upon the south track the englue of an east- 
bound passenger train struek and killed hlra, crushed the sleigh, and seri- 
ously in.iured the plaintiff. Several witnesses testified negatively on behalf 
of the plaintiff that they did not hear any signal by bell or whistle from the 
engine of the east-bound train. The plaintiff himself testified that by rea- 
son of permanent obstructions he could not see the east-bound train until 
the horse was on the track. The évidence of [other witnesses] was to the 
same efCect. The plaintiff further testified that he did not hear the east- 
bound train, and that he heard no bell rung or whistle blown." 

That the passing coal train made the usual noise is taken notice of 
by the court: 

"There was no express évidence to show how much noise the coal train 
made, or, indeed, that it made any noise; nor, under the circumstances, was 
such évidence necessary. The thing spoke for itself. The court will not 
ignore eommon expérience. There is no reason to thiuk that the physical 
conditions were exceptional, or that the phenomenon of an inaudible coal 
train was a feature of the situation. The conclusion is inévitable that this 
moving body was accompanied by the usual roar and rumble, which must 
bave greatly hindered a person in its Immédiate vicinity from distinguishing 
other sounds." 

Under such circumstances the court said: 

"The duty of a person who is about to cross a railroad track Is to be 
prudent — to look and to listen, and to do the things that will make looking 
and listening reasonably effective. If the vision or hearing of such a per- 
son is limited by permanent obstructions or disturbances, he should for that 
reason be cautions; if his vision or hearing is limited by transient obstruc- 
tions or disturbances, under circumstances which oblige him to rely on the 
sensé thus limited, he should wait until it bas again become efficient to warn 
him of péril. One sensé, if well used, may give warning enough. To go on 
a railroad crossing in the way of a train which can be neither seen nor 
heard, but which would be either visible or audible except for some tempo- 
rary hindrance to sight or hearing, is to be négligent. Thèse are rules of 
good sensé, and therefore of law." 

It was therefore concluded that: 

"The plaintiff went forward into a danger whieh permanent obstructions 
nuide it impossible to see, and which a passing noise made it ditiicult to hear. 
The permanence of the obstructions to sight made hearing his best relianee. 
A 'few moments' delay would bave given him the full beneflt of it. In ad- 
vancing at once, while circumstances interfered with its efiBeient exercise, he 
acted with less prudence than the law exacts" 

— and the judgment in his favor was set aside. 
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Hère also appears the definite and controlling fact that the noise 
of the coal train greatly hindered the plaintiff from distinguishing 
other sounds. 

ConkHng v. Railroad, 63 N. J. Law, 338, 43 Atl. 666, is mainly 
concerned with the plaintiff's failure to look and Hsten at the point 
where an effective observation could be made; but his duty to look 
and listen with care vvas said to be accentuated by the following f acts : 

"He was drivlng an ice wagon, with seales, Ice toiigs, and other utensils 
witliin, along a macadannKed roadway, with his horses on a jog trot, caus- 
Ing considérable noise, whieh might interfère with liis hearing the visnal sig- 
nais. His wagon was a eovered one, witli CMirtains down, and a slanting hood 
over the front, with a glass iu tlie ctu'tains on either side. Under sncb cir- 
cumstanees the duty of the traveler on tlie highway does not stop with look- 
ing and listening ; liut lie mnst exercise care to seleet a position from whicli 
an effective observation can be niade, and he must also exercise care to make 
the act of looklng and listening reasonably effective. * * * 

"It must be observed, too, that the plaintiff did not hait his horses at a1!, 
so as to increase his opportunit.y for hearing such noises or signais as uiight 
indlcate the approaehlng of a train." 

It will be noticed that the existence of "considérable noise" is stated 
by the court to be one of the important facts in the case. 

In Keyley v. Railroad, 64 N. J. Law, 35,S, 45 Atl. 811, the fol- 
lowing extracts from the opinion show the facts upon which the court 
relied to affirm a judgment of nonsuit : 

"The plaintiff in error was properly nonsuited in tlie court below for his 
eontrlbutory négligence. That négligence consisted in his attempting to cross 
the railroad tracks witli undue speed and without stojiping at a dangerous 
surface crossing on First street, in the city of Elizabeth. near the works of 
the Singer Sewing Machine Company. That crossing was made especially 
dangerous by the large iiumber of railroad tracks (the évidence says between 
15 and 20) at that point, and by the fact that coal and box cars were stand- 
ing on tlie second track. so as to prevent the plaintiff from seeing a coal car 
slowly nioving on tlie tliird track he was about to cross." 

After speaking of the plaintiff's "folly * * * jn blindly driv- 
ing his horse over two railroad tracks and into a place of danger, 
where he could not see nor hear the moving car until, to use his own 
words, it was 'right on top' of him," the court goes on: 

"The plaintiff seeins to hâve approached this dangerous crossing under 
the idea that, the less he was able to see and hear of the moving cars on his 
front, the more he shoukl hurry over the railroad tracks, utterly ignoring the 
fact that the noise of his horse's hoofs and rattle of his iron-bound wagon 
wheels in their contact with the planks and irou traclis he was crossing must 
necessarily interfère witli his ability to hear an apiiroaehing car which he 
could not see. Perhaps the fact that he liad safely driven over thèse tracks 
every day for the previous flve mouths led the plaintiff into this imprudence. 
However that niay be, it Is apparent that he courted the disaster that hap- 
Iiened to him, and that for the law to bave awarded hini damages, under the 
circumstances, would hâve beeii to offer a reward for reckless driving over 
the railroad crossiugs of the state." 

In this case, also, it is évident that the court is acting upon the 
ascertained fact that so much noise existed as to interfère necessarily 
with the plaintiff's ability to hear an approaching train. 

[2] The situation now before us differs in the important particular 
that the existence of sufficient noise to interfère with the ability of the 
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deceased to hear the approaching train was a matter of dispute that was 
necessarily carried to the jury by the évidence on that subject. Tvvo 
witnesses testified concerning the aniount of noise made by the test 
wagon, and from their testimony tlie jury might conclude eitlier that 
a good deal of noise was made or only very little. His ability to hear 
other sounds may, or may not, hâve been sensibly afifected. The con- 
troversy so nearly resembles Danskin v. Railroad (N. J.) 83 Atl. 1006 
(in which ail the foregoing décisions are considered), that we feel 
bound to give that case much weight. For présent purposes, we may 
say hère, as was said there, that the évidence shows satisfactorily that 
the deceased did not stop his wagon to listen before going on the 
track; and (upon that assumption) we may also proceed to say that, 
while the question is close, "it was still for the jury to say whether 
he failed to hear the train, and whether such failure was due to the 
fact that he did not stop, or, in other words, that if he had stopped 
he would hâve heard it." As already stated, there was évidence that 
no bell was rung or whistle blown, and, although this was denied, the 
subject was for the jury. If no signal was given, its absence would 
properly hâve some efïect on the question, whether or not the deceased 
was négligent in failing to stop. Moreover, there was some évidence 
that the obstructions to sight might obstruct the hearing also ; and we 
do not think that the court could hâve said, as a matter of law, either 
that signais were given and that the deceased would bave heard them 
if he had stopped, or (in the absence of signais) that if he had stopped 
he would hâve heard the noise of the approaching train. In other 
words, it was for the jury to décide — even on the assumption that no 
stop was made — whether a stop would bave enabled the deceased 
to hear. And, of course, if the assumption be unwarranted, and if 
the évidence bearing upon his failure to stop was for the jury, and 
not for the court, it is perfectly clear that the rulings complained 
of were correct. We hâve considered the case in the aspect most 
favorable to the défendant. 

To avoid misapprehension it may be well to add that the décisions 
of this court in Radroad v. Maidment, 168 Fed. 21, 93 C. C. A. 413, 21 
L. R. A. (N. S.) 794. and Brommer v. Railroad, 179 Fed. 577, 103 
C. C. A. 135, 29 L. R. A. (N. S.) 924, and Railroad v. Henderson, 
Id., are dealing with the comparatively new subject of motor vehicles, 
and (as we think is évident) were not intended to affect the subject 
of vehicles drawn by horses. Neither has it been necessary to con- 
sider, or to give any weight to, the Railroad Crossing Act of New Jer- 
sey, approved April 12, 1910. 

The judgment is affirmed, with costs. 
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GEORGE MELIES CO. y. MOTIOX PICTURE PATENTS CO. et al. 

(Circuit Court of Appeals, Third Circuit. October 30, 1912.) 

No. 1,616. 

1. Specific Perfobmance (§ 8S*) — Right to Relief — Good Faitji of Com- 

PLAINANT. 

A party Is net entitled In equlty to specific performance of a contract, 
Where tie bas not only failed to perform terms and conditions whlcb 
were essential parts of tlie considération, and on whieh its continuance 
was expressly made to dépend, but did not intend to do so when tlie con- 
tract was made, but procured its exécution by fraudulently mlsrepresent- 
Ing liis intention. 

[Ed. Note. — For ottier cases, see Specific Performance, Cent Dlg. § 226; 
Dec. Dlg. § 88.*] 

2. Specific Performance (§ 17*) — Peesons Entitled to Enfoece — Contbaci 

Made by Anotheb. 

A corporation, whieli owned certain patents and liad granted lieenses 
tliereunder, afterward joined witli anotlier corporation, in settlemeut of 
litisiation. In conveying ail their patents to défendant, which was or- 
g.'iu'ized for the puniose, and vvbicli it was verbally agreed slioiild issue 
new lieenses to ail licensees of the former owners in good standing. 
Hcld. Ihnt such a.yreement was not made for tlie beneflt of a liceusee, 
and tliat such licensee could not maiutain a suit to enforce its spécifie 
performance agahist the claim of the original licensor tiiat it had for- 
feited its license and was not in good standing. 

[Ed. Note.^For other cases, see Specific Performance, Cent Dlg. f§ 
88-46; Dec. Dig. § 17.» 

Person.s entitled to enforce speciflc performance, see note to Lawyer 
V. Post, 47 C. C. A. 493.] 

Appeal from the District Court of the United States for the District 
of New Jersey; Edward G. Bradford, Judge. 

Suit by the George Melies Company against the Motion Picture 
Patents Company and the Edison Manufacturing Company. George 
Melies and Gaston Mehes intervened. Decree for défendants (190 
Fed. 859), and complainant appeals. Afiirmed. 

George Demming, of Philadelphia, Pa. (Robert W. Dunn, of Chi- 
cago, 111., and Joseph W. Goodwin, of New York City, of counsel), 
for appellant. 

White, White & Taulane, of Philadelphia, Pa. (Anson Beard, of 
New York City, of counsel), for appellees Melies. 

Caldwell, Masslich & Reed, of New York City (J. H. Caldwell and 
Herbert K. Stockton, both of New York City, of counsel), for appel- 
lees Motion Picture Patents Co. and others. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The George Melies Company, appellant and 
plaintiff below, is a corporation existing under the laws of the state 
of Illinois, and the Motion Picture Patents Company and the Edison 
Manufacturing Company, appellees and défendants below, are corpora- 

•For other cases see same f. pic & i numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indejces 
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lions organized and existing under the laws of the state of New Jer- 
sey. The material facts, as set forth in the bill of complaint and 
answer, and appearing from the évidence, are summarized as foUows: 

Prior to the 31st day of January, 1908, the défendant Edison Com- 
pany was the owner of the entire right, title and interest in and to 
reissued letters patent of the United States, No. 12,037, dated Sep- 
tember 30, 1902, and No. 12,192, dated January 12, 1904, appertain- 
ing to the motion picture art. Under thèse patents, the Edison Com- 
pany had the exclusive right to manufacture, use and sell motion pic- 
tures covered by said patents. As owner of thèse two letters pat- 
ent, the Edison Company entered into an agreement with Gaston 
Melies, of New York City, acting for himself and as attorney for 
George Melies, of Paris, France, under date of January 31, 1908, in 
which a license was granted to said Gaston and George Melies, sub- 
ject to the covenants, conditions and stipulations contained in said 
agreement, to manufacture and use such number of caméras or ap- 
paratus embodying the invention of the reissued letters patent as 
might be necessary for thé proper conduct of the licensees' business, 
and to manufacture, print, produce and sell positive motion pictures 
embodying said invention, and also to import and sell motion pictures 
manufactured by George Melies in Paris. A copy of this license 
agreement is annexed as an exhibit to the bill. 

The license agreement provided, among other things, that the li- 
censor might grant other licenses under said patents, not exceeding 
six in number, unless a greater number of such licenses was author- 
ized by a plurality vote of the licensor and the licensees, on the basis 
of one vote for each 1,000 running feet of new subjects placed on 
sale by the licensee during the year preceding the taking of such vote. 
It also provided that the license thereby granted was personal to the 
said licensees, Gaston and George Melies. Prior to the date of the 
said license agreement with the said Melies Bros., similar agreements, 
containing the same conditions and stipulations, had been issued to six 
other licensees. The licensor, the Edison Company, was also itself a 
manufacturer and seller of the articles covered by the patent, and 
as appears by the évidence, the gênerai business of manufacturing and 
selling the articles used in the moving picture art and covered by the 
Edison Company patents, was managed in the mutual interests of the 
said licensor and licensees at meetings periodically held by them for 
that purpose. As testified by the vice président of the Edison Com- 
pany, the licensor and licensees constituted "one happy family." It 
is in évidence that this gênerai business was so conducted under an 
understanding that neither the Edison Company nor the licensees 
should make trade agreements with any particular exchange or in- 
dividual dealer, by which such exchange or dealer should bave an ad- 
vantage over others in the same business. The reasons for such an 
understanding are obvions. Dealers, other than those with whom 
agreements of the kind mentioned were made, would justly complain 
that they were being discriminated against, and the dissatisfaction thus 
created would tend to injure the gênerai business of the licensor and 
licensees. 
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On June 19, 1908, a written agreement was entered iiito betvveeii 
Gaston Melies, acting for himself and on behalf of his brother George, 
of the city of Paris, party of the first part, and J. J. Lodge, of the 
city of Albany, New York, of the second part. This agreement sets 
forth that the Melies Bros, were in possession of certain licenses 
granted to them by the Edison Manufacturing Company of New Jer- 
sey, by which they were permitted to import certain articles pertain- 
ing to the moving pictures art, from Paris, and to manufacture and 
sell and rent, under certain conditions and limitations, other articles 
covered by the patents belonging to the said Edison Company. It was 
then agreed between the said Melies and the said Lodge that the lat- 
ter might organize and promote a corporation, to be known as the 
George Melies Company, for the purpose of carrying on, improving 
and extending the business as now conducted by the said Mehes Bros, 
in the United States, with ample and sufllcient capital stock as shall 
enable said corporation to so carry on, improve and extend the said 
business, the said corporation to be formed under the laws of the 
State of Illinois. Said Melies agreed to permit the said Edison licenses 
to become the corporate property of the said George Melies Company, 
and to permit said company to carry on the business under ail the 
benefits and conditions as set forth in said licenses during the life 
of the same, the said Melies to be known and appointed as président 
of the said company by the duly appointed board of directors of said 
company, when formed. That said Melies should bave exclusive con- 
trol of the mechanical production of ail négative and positive films 
manufactured by said company, agreeing to apply to the best of his 
ability his expérience and expert knowledge in the production of the 
same. It was further agreed that the names of the Melies Bros., as 
licensees in the Edison licenses thereinbefore referred to, should be 
canceled by the Edison Manufacturing Company, and the name of the 
George Melies Company substituted instead thereof as soon as pos- 
sible after the signing of the final contract by ail concerned and the 
légal formation of the proposed Melies Company ; and the said Lodge 
agreed to form an incorporated company with the necessary capital 
as therein set forth. Afterwards, in July, 1908, the option under this 
agreement was extended so as to include Lincoln J. Carter, of Chicago, 
as a party with Mr. Lodge in the agreements. 

On August 3, 1908, the formai and final agreement contemplated by 
the foregoing, between Mr. Carter and Mr. Lodge of the one part, 
and Gaston Melies and George Melies (the interveners in this case) 
of the other part, was entered into, in which Lodge and Carter ob- 
ligated themselves to the formation of a corporation under the laws 
of Illinois, capitalized at $75,000, to be known as the George Melies 
Company, to carry on ail the business theretofore carried on by George 
and Gaston Melies, as licensees of the Edison Company, and which 
provided for the procurement by the Melies Bros, of a substitution 
of the Illinois corporation, to be formed by the said Lodge and Car- 
ter, as licensee in the Edison licenses theretofore issued to the Melies 
Bros, and in other respects conforming to the option agreement of 
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June 19th. It was also agreed that Lodge and Carter should furnish 
at least "$25,000 as cash capital to operate and carry on the business 
of the said company." On August Ist, the Melies Company was in- 
corporated and on August 14th, formai application in writing was 
made, on behalf of Gaston Melies and his brother, to the Edison Com- 
pany, asking its consent to the transfer of the two licenses held by the 
Melies Bros, to the said corporation. Mr. Gaston Melies was subse- 
quently advised by Frank L. Dyer, gênerai counsel and vice président 
of the Edison Company, that a majority of the licensees had consented 
to substitute the George Melies Company as licensee in the licenses, 
instead of the Melies Bros., and that a new license agreement would 
be issued as soon as informed of the incorporation of the George 
Melies Company. 

On September 18, 1908, an instrument in writing, signed by the Edi- 
son Company, Gaston Melies and George Melies, and the Melies Com- 
pany, was executed, formally transferring or re-issuing to the Melies 
Company the licenses theretofore granted to Gaston Melies and George 
Melies. Simultaneously with such transfer, an instrument in the form 
of a letter, addressed to J. J. Lodge, vice président of the George 
Melies Company, embodying certain additional restrictions upon the 
Melies Comipany, was drawn up in the office of the Edison Company, 
by the direction of Mr. Dyer, as vice président, and was accepted in 
writing by Mr. Lodge, as vice président of the Melies Company. This 
agreement, made coincidentally with the instruments of transfer of 
the licenses, is as f oUows : 

Légal Departiueiit. 
Thomas A. Kdison. Téléphone 907 Orange. 

Cable Adflress. "Edlegal, Orange." 
Katlonal Phonograph Co. Frank Ij. Dyer, 

General Counsel. 
Edison Business Phonograph Co. 
Kdison Manufacturing Co. 
Bâtes Manufacturing Co. 
Kdison Storage Battevy Co. 
Kdison Portland Cernent Co. 
J. J. Lodge, E«q., Chicago, Illinois. Orange, N. .T., Sept. 18. 1908. 

I>ear Sir: The Edison Jlanul'actiu'ing Company agrées to and does trans- 
fer to the (jeorge ilelies Company, a corporation of Illinois, the license dated 
January :U, 1908, granted to George Melies of Paris, France, and Gaston 
Melies of New York City, under reissned letters patent No. 12,0.'}7 and No. 
12,192, only under the condition (accepted by the directors of the George 
Melies Company) that the said license as to the George Melies Company, 
shall terminale, if, at any tlme during its life, the control of said company 
shall pass from Lincoln J, Carter, of Chicago, and yourself or either of you, 
or such successors as may be accepted In writing by said Gaston Melies or 
George Melies, or (in the event of the death or incapaclty of both of theui) 
l'aul Melies, or it Gaston Melies, for any reason, should oease to be the prés- 
ident and a director of the George Melies Company, and not be succeeded in 
such offices by his son, Paul Melies, as provided in paragraphs 1 and 5 of a 
certain agreement entered Into by and between George and (Jaston Melies, 
J. J. Ijodge aud L. ,1. Carter, on the 3d day of August, 1908. 

Yours very truly, Frank L. Dyer, 

GDS/M,TL. ^^^^^ Président Edison Manufacturing Company. 

The above nanied license is accepted by the George Melies Company under 
the conditions expressed above. .1. .T. Lodge, 

Vice Président George Melies Company 
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It is admitted on both sides that, though the instrument transfer- 
ring the licenses to the Melies Company was dated November 2, 1908, 
the true date thereof was September 18, 1908, as shown by the date 
of the.above coincident letter of that date. It is not denied that this 
letter must be read into the agreement of transfer and license, as part 
thereof, and that the license to the Melies Company was issued and 
taken under the conditions and limitations therein contained. 

In the agreement of August 3, 1908, between the Melies Bros, and 
Lodge and Carter, above referred to, providing for the transfer of 
the Edison licenses to the corporation thereafter to be formed, para- 
graph 8 is as follows: 

"8. It Is further agreed by both parties that at no time shall any person, 
or persons, flrms or corporations, engaged in the manufacture or sale of films 
for moviug pictures be allowed or permltted to lioUl stock In said corpora- 
tion in so far as it lies in the power of the parties hereto to prevent the 
same." 

The inference cannot be avoided from this and other évidence, that 
by this provision Lodge and Carter, for themselves and for the nevv 
corporation which they were to control, agreed that the understanding 
subsisting between the licensor and the licensees, heretofore referred 
to, that neither the Edison Company nor the licensees should make 
trade agreements with any particular exchange or individual dealer, 
by which such exchange or dealer should hâve an advantage over 
others in marketing the product of any manufacturer, was meant to 
be protected and its obligation imposed upon the parties to the agixe- 
ment. And there can be no doubt from the testimony of Dyer, vice 
président ©f the Edison Company, and that of George Melies, as well 
as of Lodge himself, that it was perfectiy understood that the licenses 
taken over by the George Melies Company, which Lodge was promot- 
ing, were taken over with ail the restrictions, limitations, conditions 
and understandings that obtained between the Edison Company and 
its original licensees. In this respect, the Melies Bros, were acting as 
required by good faith on their part to the Edison Company; and it 
is apparent from the concluding sentence of the letter of September 
18th, above quoted, that Dyer, in giving the consent of the Edison 
Company to the transfer of the license to the George Melies Com- 
pany, was familiar with the agreement between Melies and Lodge, 
of August 3, 1908, above referred to, including paragraph 8, which we 
hâve quoted. 

It appears from the évidence that about September 10, 1908, and 
pending the préparation of the papers necessary to transfer the li- 
censes, Mr. Dyer received a telegram from William N. Selig, prési- 
dent of the Selig Polyscope Company, and George K. Spoor, prési- 
dent of the Essanay Film Company, of Chicago (each of which com- 
panies was an Edison licensee under agreements similar to that be- 
tween the Edison Company and the Melies Bros.), protesting against 
the sale of the stock of the George Melies Company to persons en- 
gaged in the exchange or film renting business. (Thèse protesting 
licensees had not joined in the assent given by the majority of the 
licensees to the transfer of the Melies license to the new George Melies. 
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G)mpany.) Mr. Dyer at once called the attention of Mr. Melies to 
this telegram, and the latter stated that he knew nothing whatever 
about it. At Mr. Dyer's suggestion, Melies wired for either Carter 
or Lodge to corne on from Chicago, Lodge being the vice président 
and Carter the secretary of the George Melies Company, which they 
together had promoted and organized. Mr. Lodge came at once in 
response to the telegram, with Mr. Gaston Melies, and called on Mr. 
Dyer, who exhibited to Lodge a circular purporting to be sent out 
by the George Melies Company to persons engaged in the exchange 
or rental business, soliciting subscriptions to the capital stock of the 
George Melies Company. Against this, Mr. Dyer protested and told 
Mr. Lodge that the Edison licensees objected to rental exchanges be- 
coming interested in the manufacturing business, and that they ail 
considered it inadvisable for a manufacturer to be interested in a 
rental exchange. Mr. Lodge stated that the circulars were sent out 
by him without knowledge that they would be objected to, and tha* 
he would do ail that he could to recall them, stating that only a few 
subscriptions to the stock of the Melies Company had been received, 
the amount thereof being $700, and that they should, if possible, be can- 
celed. He admitted that the circulars had been sent to varions film 
rental exchanges, and promised Mr. Dyer that he would not accept any 
further subscriptions to the stock, and would endeavor to cancel those 
few that had already been accepted. As to this interview between 
Lodge and Dyer, not only Mr. Dyer testified but also George Melies, 
who of course understood how objectionable such transfers of stock 
were, both to the Edison Company and the board of licensees, and had 
inserted a prohibition of the same in his contract of August 3; 1908, 
with Lodge and Carter. 

It is perfectly fair to assume, after reading this évidence, that on 
the faith of thèse promises by Lodge, the transfer agreement of Sep- 
tember 18, 1908, with the supplemental conditions contained in the 
letter of even date, was executed by Dyer for the Edison Company. 

For some time prior to September 18, 1908, the Edison Company 
had been engaged in litigation with the American Mutoscope & Bio- 
graph Company. To settle this extensive litigation, the Edison Com- 
pany and the American Mutoscope & Biograph Company decided to 
form and promote a company, to be called the Motion Picture Pat- 
ents Company, to which the patents belonging to each of the two 
companies should be transferred, and while there was no spécial agree- 
ment, there seems to hâve been an understanding, that new licenses 
should be issued by the Patents Company to such of the licensees 
of the Edison Company as were in good standing, and not in default 
to the said company, and to certain licensees of the American Muto- 
scope & Biograph Company. Pursuant to this plan, the Patents Com- 
pany was organized in November, 1908, and the patents of the Edison 
Company and of the American Mutoscope & Biograph Company were 
transferred to the Patents Company. 

In conséquence of thèse transfers to the Patents Company, on De- 
cember 18, 1908, a meeting was called in New York, of the manufac- 
turing licensees with the représentatives of the Patents Company and 
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of the Edison Company, in order that the Edison licensees might apply 
for licenses from the Patents Company. The complainant was repre- 
sented by Lodge, the Film Company by Spoor, and the Selig Com- 
pany by Selig, the other Edison Company Hcensees having also repré- 
sentatives at the meeting. Soon after the meeting convened, Spoor 
and Selig told Mr. Dyer that they were informed that Eodge and Car- 
ter had sold the stock control of complainant company to Max Lewis, 
who conducted an independent exchange for buying, selling and rent- 
ing moving pictures, and who also dealt in unlicensed films; that 
they had pooled the stock of the company under a trust agreement 
for a term of six years, and that' they (Spoor and Selig) objected to 
the sale to Lewis, and objected to Lewis personally, on the ground 
that he was unfit to be a licensee, which he would practically be if he 
controlled complainant company and if a Patents Company license 
was issued to it. Dyer then called Lodge and Selig and Spoor into 
another room and informed Lodge what Selig and Spoor had said. 
The testimony as to thèse interviews between Lodge and Dyer on this 
and other occasions, is voluminous, but its perusal is thoroughly con- 
vincing that Lodge did not attempt, or at least not successfully, to 
deny the charge made by Selig and Spoor that he had sold a large 
block of stock to Max Lewis, the président of a film exchange and 
a dealer in rentals. It also appears that at this first interview, Dyer 
said to Mr. Lodge that complainant had imposed on the Edison Com- 
pany, and had not complied with the conditions under which the Edi- 
son Company license was assigned to complainant, had violated its 
promise that none of the complainant's stock would be sold to any 
one interested in the exchange business, that the pool or voting trust 
of the stock was a breach of trust or faith on complainant's part, and 
was a breach of the license assignment agreement of September 18, 
1908; that the Patents Company would not grant a license to com- 
plainant, and would only grant a license to such of the Edison Com- 
pany licensees as were in good standing. 

After the return of Dyer, Selig, Spoor and Lodge to the meeting, 
the provisions of the proposed Patents Company license were then 
discussed. Mr. Dyer proposed the meeting be adjourned to the next 
day, but some one suggested that the licenses be signed that evening 
and submitted to the directors of the Patents Company for ratification 
(it appearing that it was requisite that ail the licensees should signify 
their assent by signing the new licenses to be issued by the Patents 
Company). Mr. Dyer stated that he had no objection to the proposed 
licenses being signed, on the understanding that they would not be 
binding until the directors of the Patents Company had ratified them. 
The meeting was finally adjourned until the next day, at the office of 
the Patents Company, at Orange, N. J. Ail the Edison Company 
licensees attended the adjourned meeting, except complainant. The 
directors of the Patents Company resolved that the Patents Com- 
pany would not grant the application of complainant for a license, but 
approved the applications of the other Edison Company licensees, and 
Patents Company licenses were issued to them about January 1, 1909. 

'J'he secretary of the Paterits Company took the licenses which had 
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been signed on December 18th, to the office of the Patents Company, 
at Orange, and on Deeember 19th, signed, as secretary, ail the pro- 
posed licenses, including that to complainant, and placed the com- 
pany's seal on them. Dyer téléphonée! the secretary not to sign and 
seal the proposed license to complainant, but he had already done so. 
The Patents Company did not deliver the proposed license to com- 
plainant. On the contrary, the complainant was eliminated from the 
list of licensed manufacturers, and the licensed exchanges were noti- 
fied of this fact. 

It afterwards transpired, as shown by the évidence, and especially 
by the testimony of Mr. Lodge himself, that at the very time, Sep- 
tember 18, 1908, when it was agreed to transfer the Edison licenses 
to the new Melies Company, organized by said Lodge, in reliance upon 
Ivodge's statement in regard to the transfer of stock that had been 
reported to Mr. Dyer, and of his promise that no more should be 
transferred, and what was already transferred, if possible, recalled, 
he, Lodge, had been and was then in a deal with Max Lewis for the 
sale to him of 350 shares out of 750 authorized by the Melies Com- 
pany, and a few days after September IBth and the signing of the 
papers on that day, he, Lodge, consummated this deal and afterwards 
obtained from him, in December, $35,000 in payment thereof. 

It will be remembered that, in Lodge's proposai to Gaston Melies, 
to organize and promote a cOmpany to take over from the Melies Bros, 
the Edison licenses, it was suggested and afterwards agreed that there 
should be a capitalization of the company of $75,000, and that he, 
Lodge, would furnish immediately $25,000 cash capital to start the 
opérations of the company. It is évident from ail the testimony that in 
this the Melies Bros, were imposed upon, and that Lodge was acting 
as a spéculative promoter, without means, and that he did not expect 
to advance any money of his own, but to raise it by such sales of the 
stock as he negotiated with Max Lewis, the président of a film ex- 
change controlling a string of such exchanges across the country, in 
direct violation, not only of his understanding with Mr. Dyer on Sep- 
tember 18th, but of paragraph 8 of his written and final contract with 
the Melies Company, of August 3, 1908, above referred to. It also 
appears by the évidence that Lodge and Carter, early in November, 
1908, caused complainant's entire capital stock of $75,000 to be issued 
to themselves, in exchange for the assignment of the Edison license 
to the complainant company, so that the stock they sold to Max Lewis, 
or others, they got for nothing, without paying a dollar of their own 
into the treasury of the company. This transaction with Lewis, as 
we hâve shovi'n, vv'as known neither to Dyer or other représentative of 
the Edison Company, nor to the Melies Bros., until the meeting on 
December 18th, called for the purpose of arranging for the issue of 
new licenses by the Patents Company to the Edison licensees, to which 
we hâve already referred. 

It also appears from the évidence that after the transfer of thèse 
350 shares to Max Lewis, and before the meeting on December 18th, 
an arrangement had been made by Lodge, Carter and Lewis, by which 
the stock transferred to Mr. Lewis and that remaining in the hands 
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of Carter and Lodge, was held by trustées in Chicago. Tliis trust ap- 
pears to hâve been a voting trust, to continue for six years, and as 
such manifestly tooic from Lodge and Carter the control of the Melies 
Company during that period. Ail of thèse transactions in regard 
to the sale of the stock to Lewis, and the formation of the voting 
trust, were unknown to the Edison Company until the meeting of De- 
cember 18, 1908, above referred to, and their disclosure at that meet- 
ing was the occasion of the déclaration by Mr. Dyer, representing the 
Edison Company, that this violation of the agreement of September 
ISth, by Lodge and the Melies Company, terminated ipso facto the 
license agreement of that date. Though executed and sealed with 
other licenses to the former Edison licensees, the delivery thereof was 
refused by the Patents Company, on the ground that the complainant 
was not a licensee in good standing with the Edison Company, and 
that the Patents Company was under no obligation, contractual or 
otherwise, to the complainant, to issue its license to it under the cir- 
cumstances above recited. 

Thereafter, on May 21, 1909, the complainant, the George Melies 
Company, fded its bill of complaint in the court below, alleging that 
the conduct of the défendants in the premises was contrary to equity 
and good conscience, and prayed for équitable relief, as follows : That 
the défendant, Motion Picture Patents Company, be ordered and de- 
creed to produce in court a license agreement by its vice président, 
J. J. Lodge, and delivered by said Lodge to said Motion Picture Pat- 
ents Company; that if said license agreement had not already been 
signed and sealed on behalf of said Motion Picture Patents Com- 
pany, the said Company be ordered and decreed to sign and seal the 
same, and be further ordered and decreed to deliver the said license 
agreement, so signed and sealed, to complainant; that in default 
thereof, said license agreement be declared in full force and efïect, 
and that complainant be declared to be subject to ail the obligations 
and entitled to ail the rights and privilèges of said license agreement, 
according to the terms and ténor thereof ; that défendant, Motion Pic- 
ture Patents Company, its officers, agents, etc., be enjoined and re- 
strained from directly or indirectly prohibiting or preventing its other 
licensees and license exchanges from purchasing motion pictures or 
other products or materials from the complainant, and from directly 
or indirectly depriving complainant of a market for its motion pic- 
tures, materials and products; that complainant may bave such other 
or further relief in the premises against the défendant. Motion Picture 
Patents Company, or the défendant Edison Manufacturing Company, 
or both, as may seem just and équitable. 

By their intervening pétition, ifîled October 23, 1909, George Melies 
and Gaston Melies were admitted as interveners, and in their pétition 
made answer to the allégations of the bill of complaint, and to said 
intervening pétition the complainant afterwards made answer. After 
replication and issue and the taking of testimony, the case came on 
for hearing in the court below, and after argument by counsel for 
the respective parties and considération by the court, the bill of com- 
plaint and plea of intervention were dismissed. 
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[1] After careful considération of the pleadings in the case and the 
évidence as disclosed by the voluminous record, we hâve no difficulty 
in sustaining the action of the learned judge, who, as chancellor, re- 
fused the équitable relief sought for by the complainant. Referring 
to the supplementary agreement contained in the letter of September 
18th, from Dyer to Lodge, which we hâve heretofore quoted at length, 
it appears that the license agreement between the Edison Company 
and the Melies Company was absolutely to terminate, if, at any time 
during its life the control of said company passed from Carter and 
Lodge, or if George Melies for any reason ceased to be a président 
or director of the company. The évidence clearly establishes the 
fact that, without the knowledge or consent of the Edison Company, 
control of the Melies corporation passed from Lodge and Carter, first 
to one Max Lewis and afterwards to a voting trust. This is not a suit 
for forfeiture or rescission of a contract, for condition broken, but an 
attempt to invoke the équitable powers of a chancellor to compel the 
récognition and performance of a contract by défendants, who assert 
that it has been terminated and is non-existent. Unquestionably, such 
a défense was available to thèse défendants without first resorting to 
judicial procédure for the forfeiture or rescission of the license con- 
tract. 

Not only so, but the équitable relief sought by the complainant was 
properly refused by the chancellor, on the ground of the false and 
fraudulent représentations made by Lodge on behalf of the complain- 
ant to the Edison Company, immediately before the exécution of the 
collatéral agreement of September ISth, above referred to, and upon 
the faith of which we may présume that said agreement was executed 
by the said Edison Company. Thèse représentations were not merely 
promises as to future conduct, possibly made in good faith and after- 
wards broken, but as the évidence shows, were promises which must 
hâve been made with the intention of not keeping them, or with full 
knowledge that they would not or could not be kept. It will be recol- 
lected that at the very time Lodge promised, on September 18th, that 
no stock would thereafter be issued or sold to exchanges or those di- 
rectly or indirectly interested therein, he was negotiating with Max 
Lewis for the sale and delivery to him of 350 shares of said stock, 
which sale was thereafter consummated. This évidence convicts 
Lodge of makïng promises on behalf of the complainant, with the 
then présent intention of violating them, so that conduct induced by 
thèse promises was induced by a false représentation as to an existing 
fact; i. e., his intention in regard to the issue and sale of stock. 

Whatever might hâve been the effect of this conduct in a suit for 
rescission of the license contract, there can be no doubt that it might 
properly influence the judicial discrétion of the chancellor in denying 
the équitable relief of spécifie performance, on the ground that the 
complainant had not corne into court with clean hands. Nor does it 
matter that the défendant has not pleaded this as a spécifie défense, 
if the facts stated by the défendant in his answer and appearing in 
the évidence justify such a finding. 
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[2] It is also to be noted that the défendant, against whom a de- 
cree for a spécifie performance is prayed, is the Patents Company, 
which was under no contractual relation with the complainant, having 
had a merely verbal understanding with the other défendant, the Edi- 
son Manufacturing Company, that it, the Patents Company, vvould is- 
sue licenses to such of the licensees of the Edison Manufacturing Com- 
pany as were in good standing and were not in default in any of the 
terms and conditions of the license agreement theretofore made with 
the Edison Company, or whose licenses were in full force and effect. 
We do not think that this was such a contract as was made for the 
benefit of the complainant, and therefore entitling it to the decree 
prayed for. The Patents Company had no contract with the licensees 
of the Edison Company, but had merely consented to issue its license 
to such of them as the Edison Company should point out as in good 
standing and not in default in their agreements with that company. 
We think the court below was clearly right in the exercise of its ju- 
dicial discrétion, when it refused the relief sought by the complain- 
ant. 

The decree below is therefore affirmed. 



PREMO SriCCIALTY JIFG. CO. v. JERSEY-CREME CO. 

(Circuit Court of Ai)iieals, Niutli Circuit. October V, 1912.) 

No. 2,083. 

CouPORATioNS (§ 668*) — Actions Againsï FoEEiG]sr ConpoBATio.xs — Sebvicb 
OF Pkocess. 

Under Code CAv. Proe. Cal. | 411, which iuithorizes suit asainst a tor- 
eign corporation dolug buslues.s and haviiijj a niaiiaiçlng or business 
agent, cashier, or seeretary within the Kt;ite. and service of process there- 
in on such agent, cashier, or secretar.v, valid service uiay be made on tho 
seeretary of a foreii.'ii corporutiou. in an action for breaeh of a coutract 
made and to be ])erfonne(l In California. where sucli seeretary is in tlie 
State expressly to represent his corporation as to such contract. regard- 
less of whether the corporation nialntains a regularly esi:al)lished place 
of business in the state. 

[Ed. Note. — For other cases, s'^e Corporations, Cent. Dig. §§ 260.3, 
2027; Dec. Dig. § «68.* 

Service of proccss on foreigu corporation, see notes to 'Bldred v. Amer- 
ican l'alace-Car Co. of New .Jersey, 45 C. C. A. 3 ; Cella Commission Co. 
V. Bohlinger, 78 C. C. A. 47:î.J 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California ; Olin Wellborn, 
Judge. 

Action at law by the Prenio Specialty Manufacturing Company 
against the Jersey-Creme Company. Judgment for défendant, and 
plaintifï brings error. Reversed. 

This \\as an action l)ronght by plaintiiï in error. a California corporation, 
in the snperior court of J..os Angeles county, Ca!., to rccover for goods, ware.s, 
and nicrchaudise consisling of aseptic straw dispeusers, alleged to hâve been 

*For other cases sce saine topic & § nu.mbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sold iind delivered f. o. b. at Los Angeles, Cal., to the défendant in error, a 
Texas corporation, and l'or certain aseptlc straw dispeusers manufactured 
at the reciuest of the défendant in error to be delivered by tbe plaiutiff in er- 
ror f. o. b. at Los Angeles, Cal., and tbereafter offered to be dells-ered, but 
by tbe défendant in error declined to be received. Service of summons was 
niade npon T. K. Blanchard. In the return of service it was recited that said 
T. E. Blanchard was the treasiu'er of the défendant corporation and its busi- 
ness agent within tlie state of California. It was further recited that the 
défendant corporation was then doing business within said state. The suit 
was renioved, upon the pétition and spécial appearance of the défendant in er- 
roi' to the ("ircuit Court of the United States for the Southern District of Cal- 
ifornia because of diverse citizenship. Thereupon the défendant, appearlng 
specially for that purpose, moved to set aside and quash the service of sum- 
nions and return upon the ground that the court had no jurisdiction of the 
action, because at the date of the service of summons the défendant was a 
foreisîn corporation organized under the laws of the state of Texas, and was 
not at the time doing business within the state of California ; that T. E. 
Blanchard, upon whoni summons was served in said action, was not at said 
tinie the managing or business agent of the défendant in the state of Califor- 
nia, and was not at said time a cashier or secretary of the défendant cor- 
]]oration within said state ; that défendant had never designated the said 
Blanchard as a person upon whom summons might be served within the 
state of California ; that said Blanchard on said date was a résident and 
citizen of the state of Texas, and was only casually within the state of Cali- 
fornia at said date. 

It appears that the défendant ha s its place of business in the city of Pt. 
Worth, Tex., where it is engaged in the manufacture and sale of an article 
designated as "Jersey-Creme" syrup. It bas also a branch factory in the 
city of Chicago, in the state of Illinois. Ftom the affldavits of W. G. New- 
by, the président, and T. E. Blanchard, the secretary, of the défendant cor- 
poration, introduced by the défendant in support of the motion to quash, it 
appears that within a period of two years next prior to Oetober 18, 1910, 
the défendant had not had any agent ©f any description In the state of 
California, nor did it during said period pay a salary to any person in the 
state of California for the purpose of carrying on the business of tlie défend- 
ant in said state ; that prior to the 1.3tii day of September, 1910, the date of 
the service of summons in this action upon T. E. Blanchard in Los Angeles, 
Cal., the défendant had received orders by mail from California for small 
quantifies of .Tersey-Creme syrup, and had accepted such orders, and had 
sold and delivered small quantifies of such syrup frora its place of business 
in Ft. Worth, Tex., and from its liranch factory in Chicago ; that between tlie 
Ist of .Tuly and the l-^th of September, 1910, défendant made four sales and 
shipments of Jersey-Creme to the state of California, and no more, the sarae 
being on mail orders, and to four différent persons, and amountiug in the 
aggregate in value to .S2,53.13 ; that between the 13th day of September, 
1010, and Oetober 18, 1910, défendant had sold and shipped from its place 
of business from Ft. Worth to California, on a mail order, one 16-gallon of 
.Tersey-Creme, and no more, and the value of this shipnient was .f20. 

It appears, further, from thèse affldavits, that on the 13th of September, 
1910, and for a long finie prior thereto, T. E. Blanchard, upon whom sum- 
mons was served in this case on said date in the city of Los Angeles, was a 
résident and citizen of the city of Vt. Worth, of the state of Texas, and was 
at that time the secretary and treasurer of the défendant coinpany ; that a 
few days prier to the 13th of Septeml)er said Blanchard visited the city of 
Los Angeles for the purpose of asoertaiuing whether the t>laintiff intended 
to carry ont an agreeinent existiug between the parties witli respect to shii)- 
ment and dolivery l)y the ]»laintiff to the défendant at Ft. Worth, Tex., of cer- 
tain aseptic straw dispensers, an appliance for distrilmting straws for 
di'inks at soda fountains : that said Blanchard had no autUority of any char- 
actor from the défendant for any negotiations with the plaiutiff, other than 
to ascertain and deteruiliie whether or not the plaintiff was to be relied on 
for further shipments of straw dispensers ; that the whole time of the stay of 

200 F.— 23 
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sald Blanchard in the state of California did not exceed five days; that 
Blanchard was engaged during his visit of said five days solely and alone in 
ascertaining the facts wlth respect to the shlpmeuts desired by the défend- 
ant of straw dispensers as before stated; that the plaintiff was at that time 
manufacturing the said straw dispensers, and the défendant was using the 
same on purchases made by défendant from plaintiff, and on doliveries niade 
from Los Angeles from the plaintiff to défendant at Ft. Worth, Tex. ; that 
sald Blanchard was not authorized or empowered by the défendant to trans- 
act any other business, of any character whatsoever than that ahove deslg- 
nated, for the défendant within the state of Califomla, at said time; that 
the défendant on the sald 13th day of September, 1910, had nelther property 
nor place of business of any description within the state of California. 

In the affidavit of T. E. Blanchard he charges: "That the plaintiff Com- 
pany, under the guise of negotiations and continued conférences with the 
said Blanchard with respect to the said matter of future shipinents of straw 
dispensers, detained him in the said city of lios Angeles and procured tO' be 
served upon him tlie summons in this cause while so detained, and that the 
stay of the sald Blanchard in the said city of Los Angeles was designedly 
prolonged by said plaintiff company, without the purpose of glving him def- 
inite answer to his demands in the behalf aforesaid, in order that the sum- 
mons might be served upon him." 

The plaintiff in error introduced in évidence, in opposition to the motion to 
quash, the affidavit of one G. B. Sturgis, dated November 17, 1910, who stated 
that ever sinee the month of March, 1910, he had had an office in Koom 
No. 807, at 660 Market street, San Francisco ; that since the month of Feb- 
ruary, 1909, he had been the sales agent at San Francisco of and for the 
défendant, and was the dislributor at San Francisco for the product manu- 
factured by the défendant ; that for the purpose of advertising said product, 
and alBo for the purpose of indicating to the public, the affiant was and had 
been the agent of the défendant at San Francisco for the sale of said prod- 
uct, and affiant, about March, 1910, had caused to be painted and lettercd 
upon the eutrance door to afflant's sald office, and underneath affiant's name, 
the words "Jersey-Crenie," and affiant had the same words and letters 
painted upon the window of affiant's office looking out upon Market street, 
the principal street and thoroughfare in th,e city of San Francisco ; that 
since he had become the agent of the défendant he had sold for the défendant 
its products in a number of cities in the state of California, mentioned in 
the affidavit. The plaintiff also introduced the affidavits of two dealers, one 
in San Diego and the other in Los Angeles, wlth respect to their sales of the 
defendant's product during the years 1908, 1009, and 1910. 

ïhere was also introduced in évidence by the plaintiff the affidavit of Al- 
fred J. Bayer, who on the lOth day of Novemb(»r, 1909, was the président, and 
from the Ist day of July, 1910, to November 21 st, 1910, thç secretary, of the 
plaintiff corporation. To this affidavit was attached a written contract, en- 
tered into by the plaintiff and détendant on the 19th day of November, 1909, 
in the city of Los Angeles, Cal. The contract provides the terms and condi- 
tions for the manufacture and sale by the plaintiff and the purchase by the 
défendant of certain aseptic straw dispensers, described as small portable 
machines, 9 inches long, 6 inehes high, and 4 inches wide, designed to con- 
tain and protect from dust and other impurities, the straws furnished to 
patrons at soda water fountains and similar places. The contract provlded 
for the manufacture by the plaintiff for the défendant of 5,000 of thèse 
aseptic straw dispensers, to be shipped on the order of tlie défendant and 
delivered f. o. b. the cars at Los Angeles at a price mentioned, within a pe- 
riod of 12 months of the date of the exécution of the contract. The 'Contract 
was signed by 0. J. Howell as secretary of the défendant corporation, who, 
It is aileged in the affidavit, came to Los Angeles from the state of Texas a 
short time prier to the date of the contract for the express purpose of enter- 
ing into said contract with the plaintiff for and on behalf of the défendant 
corporation. It is aileged that the aseptic straw dispensers mentioned in 
the contract were manufactured by the plaintiff in the city of Ixjs Angeles, 
state of California ; that the causes of action set forth in the complaint in 
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this case are causes of action arising out of this contract between the plain- 
tiff and défendant. The afflant dénies that the stay of Blanchard in the city 
of Los Angeles was designedly or at ail prolonged by the plalntifiC company 
in order that summons might be served upon him, and recites the circum- 
stances connected with the conférence between Blanchard and the ofiicers of 
the plaintifï company while he was in the city of Los Angeles. 

In rebuttal défendant introduced in évidence the affidavits of T. E. Blan- 
chard, the secretary and treasurer, and C. J. Howell, the vice président, of the 
défendant/ both residing at Ft. Worth, Tex. ïo this affidavit Is attached the 
agreement with Sturgis, dated January 19, 1909, under which he had charge 
of the sales of the défendant on the Pacifie Coast, including Oalifornia ; also 
the correspondence between the défendant and Sturgis upon the subject; 
also the affidavit of Sturgis, dated December 5, 1910, in which he states that 
his previous affidavit, made by I. B. Bockweiler, attorney for the plaintiff, 
was misleading, unless ail the facts relating to the business between défend- 
ant and affiant were stated, states that he bas read the affidavits of T. E. 
Blanchard and 0. J. Howell, and ail the exhlbits attached to said affidavits, 
the same being correspondence between the défendant and afflant, and that 
ail the facts and statements contained in the affidavits and exhibits attached 
thereto were ail true and correct, states, further, that the Jersey -C?reme Com- 
pany had nothing whatever to do with said business, or paying the rent 
therefor, in San Francisco, that during said time afflant represented several 
Eastern firms or corporations, for which flrms he sold on a commission basis 
the following articles: Bottle washers, conveyors, fllling machines, labeling 
machines, pasteurizers, and other articles ; that the Jersey-Creme Company 
never had an office in the state of Calif ornia that affiant knew of ; that dur- 
ing the time from January 19, 1909, to September 7, 1910, he was only pald 
commission by the défendant, Jersey-Creme Company, for what small amount 
of Jersey-Creme which was sold on orders as stated in the affidavits of 
Blanchard and Howell ; that ail the orders for Jersey-Creme were bllled 
from Ft. Worth, and the pay for the same was remitted in full to Ft. Worth, 
Tex. 

Upon the affidavits and exhibits submitted by the plaintiff and défendant 
the court granted the motion and quashod the summons, on the ground that 
the évidence did not satisfy the court that at the time of the service of sum- 
mons the défendant was either doing business or had a managing or business 
agent, cashier, or secretary within the state. The plaintiff: brings the case 
hère on writ of error. 

Isidore B. Dockweiler, of Los Angeles, Cal., for plaintiff in error. 
Drew Pruitt, of Los Angeles, Cal., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). Sec- 
tion 411 of the Code of Civil Procédure of Calif ornia, provides as 
follows : 

"The summons must be served by delivering a copy thereof as follows: 
* • * If the suit is against a foreign corporation, or a nonresident joint- 
stock company or association, doing business and having a managing or husl- 
ness agent, cashier, or secretary within this state, to such agent, cashier 
or secretary." 

There may be a question upon the facts stated in the affidavits 
whether the défendant company was doing business within the state 
of California with respect to the sale of the article designated as 
Jersey-Creme at the time service of summons was made upon T. E. 
Blanchard, the treasurer and secretary of the défendant company at 
Los Angeles, Cal.; but there can be no question about the business 
of the défendant in California in its dealings with the plaintiff in 
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the purchase of aseptic straw dispensers. The contract for thc 
manufacture by the plaintifî and the delivery to the défendant of 
thèse articles was entered into by an officer of the défendant at 
Los Angeles, Cal., and the articles were delivered to the défendant 
under the contract f. o. b. the cars at that place, and the présent ac- 
tion arises under the terms of that contract. It is elementary that 
in the delivery of goods to a comnion carrier under such a contract 
the carrier becomes the agent of the purchaser, and the delivery to 
the carrier is in légal efïect a delivery to the purchaser. United 
States V. Andrews, 207 U. S. 229, 240, 28 Sup. Ct. 100, 52 L. Ed. 
185. The deliveries of the articles mentioned in the contract were, 
therefore, made to the défendant in Los Angeles, Cal. 

It is admitted in the afifidavits introduced by the défendant that 
when T. E. Blanchard, the treasurer and secretary of the défendant 
Company, was served with the summons in this case at Los Angeles, 
he had gone there froni Texas as an officer of the défendant Com- 
pany for the purpose of conferring with the officers and directors 
of the plaintiff company concerning matters relating to this contract 
and for the adjustment of différences arising under its terms. With 
respect to this contract, made in California, the défendant was man- 
ifestly engaged in the transaction of business in California, and 
Blanchard, its agent, was authorized by the défendant to transact 
the business growing out of that contract in California. In St. 
Clair V. Cox, 106 U. S. 350, 354, 365, 1 Sup. Ct._ 354, 357, 358 (27 
L. Ed. 222), Mr. Justice Field, in discussing the jurisdiction of the 
court acquired by service of process on the agent of a foreign cor- 
poration, said : 

"Formerly it wa.s belil that a foreign corporation eould not lie sued in an 
action for the recovery of a Personal demand outside of the state by which 
it was chartered. * * * This doctrine of the exemption of a corporation 
from suit in a state otlier than that of its ci-eation was tlie cause of niuc-li 
incouvenience, and often of nianifest Iniustice. The great increase in thc 
number of corporations of late years, and the inuneuse extent of their busi- 
ness, only made this inconvenlence and injustice more fréquent aud niarlied. 
Corporations now enter into ail the industries of the cotmtry. ïhe business 
of banl^ing, miniug, manufacturing, transportation, and Insurance is ahnost 
entirely carried on by theni, and a large portion of the wealth of the country 
is in their tiands. Incorjiorated under the laws of one state, they carry on 
the most extensive opérations in other states. To meet and obviate this 
inconvenlence and injustice, the Législatures of several states interposed, 
and provlded for service of process on ofticers and agents of foreign corpora- 
tions doing business thereiu. Whilst the tlieoretlcal and légal view, that the 
domicile of a corporation is only in the state where it is created, was ad- 
mitted, it was perceived that when a foreign corporation sent its offleers and 
agents into other states and opeued offices, aud carried on its business there, 
it was, in effect, as nnich represented by theni there as in the state of its 
création. As it was protected by the laws of those states, allowed to carry 
on its business within their borders, and to sue in their courts, it seemed 
only right tliat it sUould be held responsible in those courts to obligations and 
liabilities there incun-ed. Ail that there is in the légal résidence of a cor- 
Itoration in tlie state oi' its création conslsts in the fact that by its laws the 
coriiorators are associated together and allowed to exercise as a body certahi 
fuuc-fions. with a rigbt of succession in its memibers. Its officers and agents 
eoiis(i!;i(C ail tbat is visible of its existeiice ; and they niay be authorÎKcd 
to art for it witbiiut as well as within the state. There would seem, tliere- 
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fore, to be no sound reason why, to the extent of tlieir aseiicy, tUey should 
iiot be equally deemed to repreweiit it in the states for vvhtch they are re- 
spectively api'ointed wlien it is called to légal responsibility l'or their trans- 
actions. Tlie case is unlike that of suits against individuals. They can act 
by themseh'es, and upon theui procès.-; can be directly served ; but a corpora- 
tion can only act and be reached throiigh agents. Serving process on its 
agents in other sfates, for niatters witUin the sphère of their agency, is. in 
effeet, servi]ig process on it as niuch as if such agents resided in the state 
where it was created." 

The question in the case was whether a Michigan court had ob- 
tained jurisdiction over an Illinois corporation by service of process 
upon a person who, the return of the officer recited, was agent of the 
Illinois corporation in the place where served. Judge Field refers to 
the law of Michigan relating to service of process and the décision 
of the Suprême Court of that state in Newell v. Great Western Rail- 
way Co., 19 Mich. 336, holding that the service upon the agent t)f a 
railroad corporation was not a service upon the corporation unless 
at the time of such service he then in a manner impersonated the 
Company. Referring to this character of agency, the opinion of Mr. 
Justice Field continues : 

"Aceordlng to the vIew thus expressed by the Suprême Court of Michigan, 
service upon an agent of a foreigu corporation will not be deemed sutiicient, 
unless he represents the corporation in the state. This représentation ini- 
plies that the corporation does business, or bas business, in the state for the 
transaction of whlch it sends or appoints an agent there." 

While the Suprême Court did not hâve before it the précise ques- 
tion now under considération, the court does in effeet détermine 
that the service of process upon the agent of a foreign corporation 
who represents the corporation in the matter which is the subject 
of controversy in the suit in which service is made would be sus- 
tained. In the présent case the service of process upon Blanchard 
was with respect to a matter witliin the sphère of his agency, and 
was therefore as much a service on the défendant as if the service 
had been upon Blanchard in the state where he resided. 

In Estes v. Belford (C. C.) 22 Fed. 275, service of process had been 
made upon an agent of an Illinois corporation in New York state. 
The offices of the corporation were located in Illinois, and the 
officers resided there. The person served was the agent of the de- 
fendant corporation in the transaction out of which the suit arose. 
The corporation was doing other business in the state of New York 
by another agent, and the court was of the opinion that service up- 
on that agent might well hâve been objected to; but with respect 
to the agent upon whom service was made the court said : 

"The agent" (upon whom service was made) "is the agent in the very 
transaction out of which the suit arises. The corporation is found hère 
doing business by this agent. If it was doing also some other business by 
another agent, and service had been made upon that agent, it might well 
be objected to. The statute. probalily, does not mean any agent in any busi- 
ness, but the agent in the business in controversy in the suit." 

With respect to the service upon such an agent the court said: 
"This is not any hardship, or, if any, not an undue hardship, upon this 
défendant, as between it and the orators. It is eompelled to answer away 
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from its domicile, but not any further away than it has gone voluntarily by 
its agents to do that which has given occasion for the process and its serv- 
ice." 

In Cone v. Tuscaloosa Mfg. Co. (C. C.) 76 Fed. 891, the président 
of a foreign corporation was casually in the state of New York, 
when he was served with process in the case. The court (Judge 
Lacombe) said with respect to the sufficiency of this service: 

"The circumstances that the président of the défendant corporation is hère 
casually to discharge hls duties as a public officer, aud not on any business 
for the corporation, Is immaterial, if the paiwjrs show that the corporation 
does business hère. The cause is a removed one. Service on the président 
is undoubtedly sufflcient, under the state law; and if the défendant corpora- 
tion has come into the state to do business, it wlU be assumed to bave as- 
sented to be bound by the state law." 

In Houston v. Filer & Stowell Co. (C. C.) 85 Fed. 757, the plain- 
tiffs were résidents of IlHnois, and the défendant was a Wisconsin 
corporation. Différences arose between the parties with respect to 
the fulfillment of a contract. The gênerai manager of the défendant 
went to Chicago to confer with the plaintiffs concerning their différ- 
ences, and service of summons was made upon him there in the suit 
arising out of such différences. The court said with respect to the 
sufficiency of the service on the gênerai manager in that case: 

"A corporation is not necessarily found in the county or district merely 
because one of its gênerai officers may be there, though the officer be its gên- 
erai manager. But when he is in the county or district, under charge of 
the coriKiration, to do something with respect to the business upon whleh the 
suit is brought, and when his being there is not the resuit of fraudulent en- 
ticernent, I can see no reason why service on him is not service upon the cor- 
poration, or why the corporation is not, in his person, and during the time 
covered by hls présence for such purpose, itself présent in the county or dis- 
trict. Had the matter been the manager's indlvidually, and the suit been 
agalnst him indlvidually, there can be no doubt the service, under the cir- 
cumstances stated, ought to be malntained ; but the gênerai manager was, 
for the time being, in the matter In which he was sent, the corporation, and 
brought to this county and district the présence of the corporation as ef- 
fectually as that could be donc. The corporation sending him to transact 
the corporate business was, wlthin the llmits of that business, itself présent." 

In Brush Creek Coal & Mining Co. v. Morgan-Gardner Electric Co., 
136 Fed. 505, the défendant was an Illinois corporation. The suit 
was brought in the Western district of Missouri, where the défendant 
corporation never had an officer or an agency. The suit related to an 
alleged breach of contract on the part of the défendant with respect 
to the manufacture and delivery of certain machinery and appliances 
to Kansas City, Mo. Différences arose between the parties as to 
whether the appliances should be accepted by the plaintiff and upon 
what terms. An assistant to the defendant's gênerai manager, having 
business in Wyoming for the corporation, stopped over at Kansas 
City on his return for the purpose of conferring with the plaintiff, 
and, if possible, adjusting their différences. While there he was 
served with a summons in the action relating to the dift'erences in 
controversy. Judge Amidon, sitting in the United States Circuit 
Court, sustained the service, saying: 
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"It appears from the évidence taken upon the plea that the offieer upon 
whom process was served in tliis case was a gênerai offieer of the défendant 
corporation, that he was in the state at the tlnie of the service, engaged in 
the business of the corporation, having conie into the state for that purpose 
alone, and that the niatter in whlch lie was then engaged on behalf of the 
défendant constitntes the very cause of action upon which the plalntiff bases 
its rlght to recover." 

The court said further: 

"Any individual niay be served in any state where he Is found without 
regard to the pince of hls résidence. A corporation is cntltled to no greater 
exemption. It ought to 'be held to be présent In any state to whlch it sends 
its gênerai offieer for the transaction of Its corporate business." 

To the same effect is Norton v. Berlin Iron Bridge Ce, 51 N. J. 
Law, 442, 17 Atl. 1079, Fond du Lac Butter & Cheese Co. v. Hen- 
ningsen Produce Co., 141 Wis. 70, 123 N. W. 640, and Moulin v. 
Trenton Mutual Ins. Co., 24 N. J. Law, 233. We are in accord with 
the doctrine of thèse cases. 

The service of process upon an agent of a foreign corporation, who 
cornes into the jurisdiction of the court upon the business of the cor- 
poration which is the subject of the suit in which service is made, 
appears to be above ail other class of agents the one upon whom 
service should be made, in order that notice may be promptly given 
to the corporation, and that it may be fully aidvised in the premises, 
and we see no reason why the foreign corporation doing business with- 
in the jurisdiction under such circumstances should not be bound by 
such a service. 

With respect to the présence of Blanchard in Los Angeles at the 
time he was served with summons, the évidence is clear that he went 
there on behalf of the défendant company voluntarily, and without 
any improper inducement or fraudulent enticement upon the part of 
the officers of the plaintifï company. The charge that he was detained 
in Los Angeles by them for the purpose of securing the service of 
summons upon him we do not think has been sustained. We are ac- 
cordingly of the opinion that the service of summons in this case was 
in accordance with the requirements of the statute of the state, and 
should be sustained. 

The judgment of the lower court is reversed, with instructions to 
set aside the order quashing the service of summons and dismissing 
the action. 



CENTRAL R. CO. OF NEW JERSEY v. YOTJNG. 

(Circuit Court of Appeals, Third Circuit, Noveuiber 11, 1032.) 

No. 1,032. 

1. Mastee and Sehvant {§ 145*) — Deatii of Sebvant — Ratlroads — Rules 
— Construction. 

A railroad ruie i)rovided that wlthln yard limlts yard engines mlght 
occupy main traclcs, jjroteetlng theuiselves agalnst scheduled trains, and 
that extra trains must run through the yards under control, looking out 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for yai'd engines and other extras. Eeld, that such rule Imposecl tbe 
dut}' on tlie eugiueer of an extra frelght train to run through the yarda 
with hls train under control, and relieved tUe crews of yard engines 
from the duty of protecting themselves against extra freight trains run- 
ning throngli yards, and this, though tbe condition of ttie weather made 
It impos^iible for tlie engineer of an extra freight train to see but a short 
distance ahead of him. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. { 
288; Dec. Dig. § 145.*] 

2. Masteb ahd Seuvant (§ 142*) — Raileoads — Kules — Reasosablenkss. 

A railroad rule providing that yard engines in yard limits might oo- 
cupy main traclcs, protecting themselves against scheduled trains, and 
that extra trains must run through yards under control, looklng out for 
yard engines and other extras, having been adopted by the American 
Rallway Association, and by first-class rallroads generally, was reason- 
able. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 285 ; 
Dec. Dig. § 142.*] 

3. Master and Servant (| 286*) — Rules — Reasonableness — Question foh 

Court. 

Where a railroad bas adopted a System of rules, whlch hâve been 
made familiar to its employas, and the road has been operatcd under 
theui with suceess, the question of their reasonableness and sufflclency 
Is a question of law for tlie court. In tbe absence of any conflict of ex- 
pert testlniony on such question. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
1001, 1006. 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dig. § 286.*] 

4. Master and Servant (§ 145*) — Railroads — Opération — Rules — "Undeb 

COKÏUOL." 

Wliere a railroad rule required extra freight trains to run through 
yards under control, looking out for yard engines and other extras, the 
words "under control" required tbe engineer to run at such a speod as 
would enable him to bring his train to a stop withln vision, and this 
witliout référence to vi'hether the weather was clear or foggy. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 
2S8; Dec. Dig. i 145.* 

For other définitions, see Words and Phrases, vol. S, p. 7158.] 

6. Master and Servant (§ 276*) — Injuries to Servant — Railroad Rules — 
CusTOMART Violation — Evidence. 

Evidence of a discharged bralveman that he bad run through railroad 
yards on extra freight trains on defendant's road in violation of a rule 
requiring extra fi'eights to pass through railroad yards under control, 
and that In his expérience trains frequently ran through yards witbout 
regard to the condition of the weather at 18 to 20 miles an hour, was 
insufficient to show an establlshed usage of departing from tbe rule, so 
as to justify an iuference that such departure had been acquiesced in 
by defendant's superior offlcers, and that the rule vpas abrogated, or Its 
opération waived. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 950- 
952, 054, 959, 970, 976; Dec. Dig. § 276.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James S. Young, Judge. 

Action by Martha Young, as administratrix of the estate of Peter B. 
Young, deceased, against the Central Railroad Company of New Jer- 
sey. Judgment for plaintifï, and défendant brings error. Reversed, 
and judgment ordered entered for défendant. 

•For other cases eee same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Arthur G. Dickson, of Philadelphia, Pa. (Dickson, Beitler & Mc- 
Couch, of Philadelphia, Pa., of counsel), for plaintifif in error. 

Ulysses S. Koons and Charles F. Gerhard, both of Philadelphia, 
Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The plaintifif below was Martha Young, 
administratrix of the estate of Peter B. Young, deceased, and the 
défendant below was the Central Railroad Company of New Jersey. 
The proceeding was a suit in trespass, to recover for the damages 
sustained by reason of the death of plaintifif's décèdent, alleged to 
hâve been caused by the négligence of the défendant. 

Peter B. Young, plaintifif's décèdent, was an engineer in the employ 
of the défendant company, and at the time of the occurrences in ques- 
tion, was in charge of an engine hauling extra freight train No. 184 
of that company, bound eastward from Haucks, Pa., to Jersey City, 
N. J. The morning was foggy, so that it was not possible to see in 
any direction further than three or four car lengths, — that is, from 
90 to 120 feet. As Young's train entered the défendant company's 
yard at Siegfried, Pa., it was running, with steam shut oflf, at a speed 
of from 18 to 20 miles an hour, at which speed it could not hâve been 
stopped within view of any obstacle on the track. As this extra 
freight train came within the yard limits, the automatic block signal 
No. 962 showed clear, which indicated to the engineer that the track 
in front or to the east of him was at that time unoccupied. Shortly 
after the train passed this block signal, engine No. 514, then on duty 
as a yard engine, crossed over from the west bound main track to 
the east bound main track, on which Young's train was running, the 
cross over switch being 3,062 feet east of block signal No. 962. Yard 
engine No. 514 had barely reached the east bound track and was back- 
ing eastward, at six to eight miles an hour, when it was overtaken 
and run into by Young's engine hauling the extra freight No. 184, 
and was driven backwards down the east bound track 1,985 feet, 
when the engine of extra No. 184 became derailed. Thereupon, the 
engineer, plaintifif's décèdent, jumped and was killed by the cars be- 
hind him piling up on him. The engine remained upright, and the 
fireman who stuck to his post was uninjured. 

[1] When the crew of yard engine No. 514 set the switches for the 
cross over movement, they saw and heard nothing of the approach of 
Young's train, which had not whistled at the whistling post 745 feet 
west of the cross over, and they started to make the cross over move- 
ment in reliance upon rule No. 107, promulgated by the défendant 
company, among other rules, for the government of trains, regular and 
extra, passing through railroad yards. This rule provides : 

"Yard limits will l)e indit-ated liy yard limit l)oards. Witiiin tliese Umlts, 
yard engiues uiay occiipy main track.s. protectiiif; theiiiselves asainst sched- 
uled trains. Extra tralus must run throiigii yai-Us uuder control, lookiug out 
for yard eugiries and otlier extras." 
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It is admitted that the crew of yard engine No. 514, after making 
the cross over, gave no signal or other warning of its présence on the 
east bound track. The setting of the cross over switches would hâve 
brought the block signal to the danger position, if it had not already 
been brought to that position by the passage of Young's train. The 
block signais were tested after the accident, and found in good work- 
ing order, and the évidence conclusively established that they were 
properly placed and in accordance with standard railroad practice. 

Witnesses from the New York Central, the Interborough Rapid 
Transit of New York, the New York, New Haven & Hartford Rail- 
road, and the Baltimore & Ohio Railroad Companies testified to rules 
and practice on their roads, in référence to yard limits, similar to that 
of the défendant company. The rules of the Philadelphia & Reading 
Company were shown to be identical with those of the défendant com- 
pany, and it was further established that rule No. 107 is a standard 
rule of the American Railway Association and in force on the prin- 
cipal railroads of the country. At the conclusion of the testimony, on 
the ground that under rule No. 107 the crew of yard engine 514 were 
not négligent in failing to put out flags, torpedoes or other signais for 
the extra freight train. No. 184, and also on the ground that the prés- 
ence of the yard engine on the main track was one of the risks of 
employment of plaintiiï's décèdent which he must be held to hâve 
assumed, defendant's counsel requested binding instructions for a ver- 
dict in favor of the défendant. The court below refused this request, 
and submitted to the jury the construction of the rules, and whether 
the crew of yard engine No. 514 were négligent. The jury brought 
in a verdict for the plaintiff, and the défendant thereupon made a 
motion for judgment, non obstante veredicto, as well as a motion for 
a new trial. Both motions were refused, the court holding that — 

"while it was certainly the duty of Young to run tlirough the yard with his 
engine under control, looklng out for yard engines and other extras, the 
crew of the yard engine was bouiid to exercise ordinary care to avoid colli- 
sion, with trains entering the yard, and to take proper précautions tlierefor, 
the character of thèse précautions to be determlned by the clrcumstances of 
the day, the heavy fog, and the dlfliculty in seeing and hearlng signais." 

Counsel for the plaintiflf, in the brief submitted to us, quotes from 
the opinion of the court in Little Rock & M. R. Co. v. Barrv, 84 Fed. 
944, 28 C. C. A. 644, 43 t. R. A. 349, cited by plaintifï' in error, 
the following language of the court ; 

"ïhe skilled and experienced railroad operators who seein to hâve developed 
thèse rules, are undoubtedly more compétent than jurors or judges to sélect 
and prépare rules conducive to the safe, economical and prosperous opéra- 
tion of railroads." 

He then says : 

"As a gênerai proposition of law, this is not for a moment questioned, and 
though plalntifï's original stateuient of claim averred that the défendant 
Company did not hâve proper rules, plaintlff's amended stateuient of claim 
speciflcally striick out the averment as to failure of proper rules and in- 
serted in lieu thereof the allégation, that the ci-ew of No. 514 were négligent 
in not givlng warning of their présence on the east bound main track to 
Young and his crew." 
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Nevertheless, the position of tlie court below, as well as the whole 
trend of plaintiff's argument is that, though rule 107 properly imposed 
the duty upon the engineer of the extra train to run through the yard 
under control, properly interpreted, it either was not meant to relieve 
the crews of yard engines from the duty of protecting themselves 
against extra freight trains running within yard Hmits, or, if it were 
so meant, the rule was unreasonable. 

The questions, then, are, first, what interprétation is to be given to 
the rule; and second, if it is to be interpreted as being applicable to 
and as having governed the conduct of the crew of the yard engine 
on the occasion of this accident, was the promulgation of the rule 
a sufficient and proper exercise of care and prudence on the part of 
the défendant in the premises? 

There is no difficulty in gathering the meaning of rule 107 as ap- 
plicable both to extra trains passing through yard limits and to yard 
engines. It was evidently meant to relieve the crews of yard engines 
in their constant and necessary movements to and fro, within yard 
limits, from the necessity of protecting themselves from extra trains 
passing through such limits, by imposing the absolute duty upon those 
in charge of said trains, of so running them after entering a yard as 
to be at ail times within control. This rule, thus interpreted, was 
shown by uncontradicted testimony to hâve been in force on the 
principal railroads of the country, and to bave been established as a 
standard rule of the American, 'Railway Association. The practical 
benefit resulting from opération under it, is obvious. The movements 
of thèse driiling or yard engines is so constant, and the attention of 
their crews to the work in hand so exigent, that a measurable relief 
from the necessity of protecting themselves while moving on main 
tracks, would tend to lessen or minimize the distractions of their con- 
stantly changing work, and thus make in the direction of safety. 
Therefore, they are told by this rule that they must protect themselves 
against scheduled trains, but that they are not required to do so with 
respect to extra trains passing through yard limits, it being made the 
duty of the crews, and especially of the engineers of such trains, to 
run the same under control, which means, as said by one of the ex- 
pert railroad witnesses, that the engineman must at any time be able 
to bring the train to a stop within .vision of what he can see ahead of 
him on the track. By this rule, the engineman and conductor of ex- 
tra trains are told that the responsibility of avoiding collision with 
what may be ahead of him on the track, within the yard limits, is 
solely upon themselves. 

[2] As was said by the Circuit Court of Appeals for the Second 
Circuit, in Rosney v. Erie R. R. Ce, 135 Fed. 311, 68 C. C. A. 155, 
in regard to such a rule : 

"The extra freight train bas no right to expect a flagman to give warning 
of the présence of the switching train on the main track." 

The absence of a flagman, torpédo or other warning does not indi- 
cate a clear track through the yard, and the engineer of the extra 
train is required to take notice that there may be another engine on 
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the track ahead of him. It is easy to see hovv, if the rule were other- 
wise, and there was, as was said by the court below, a duty upon 
the yard engine to take "proper précautions" to avoid coHision with 
extra trains entering the yard, the safety of opérations within the 
yard would be diminished rather than enhanced. The engineer of the 
oncoming extra train could hardly fail to rely in some degree (proba- 
bly in a large degree) upon such précautions, to give him notice of a 
train or engine on the track ahead of him, and would or might in- 
sensibly relax his own vigilance; and such is the opinion of the rail- 
road experts on the effect of the rule in question. 

In Little Rock & M. R. Co. v. Barry, supra, Judge Sanborn, in de- 
livering the opinion of the Circuit Court of Appeals for the Eighth 
Circuit, says, with référence to the facts in that case: 

"It does not seem unreasonable to suppose that men who are warned that 
other trains will paiss over the ralU'oad on which they are operatlng, wlth- 
out notice to them, and that they must watch for and protect themselves 
against them at ail Unies, would operate their trahis with more eare and 
fewer accidents than they would if an attempt were made to notify them of 
the whereabouts and movements of ail trains, in view of the fact that the 
expectation of such notice might relax their vifrilance, and that they would 
often be in locations where it would he impossible to give them the notices. 
If expérience has proved this supposition to be in accordance with the fact, 
and has led to the adoption of rules which do not require, but discouute- 
uance such notices, because the habit of giving them has been found to in- 
crease the number and danger of accidents, as the adoption of thèse stand- 
ard rules by so many rallroad companies». and the testimony of the experi- 
enced witnesses who are operating railro,ads under them, tend to show, it 
cannot be said that it was the duty of the défendant to give thèse notices, 
nor that its failure to give them was négligence." 

[3] When a railroad has adopted a System of rules which hâve been 
made familiar to its employés, and its railroad is operated under them 
with success, in the absence of any conflict of expert testimony on the 
question of their reasonableness and sufficiency, that question is not to 
be submitted to the varying détermination of juries, as a question of 
fact, but must be determined as a cjuestion of law. This is the posi- 
tion of the Court of Appeals in the case just cited, and is supported 
by many well considered cases in the state and fédéral courts. 

In the comparativelv récent case of Chicago, R. I. & P. Ry. Co. 
V. Ship, 174 Fed. 353, "98 C. C. A. 257, the Circuit Court of Appeals 
for the Eighth Circuit, in discussing a rule of the défendant company 
almost identical in language and identical in meaning with the rule 
107, with which we are hère concerned, says : 

"As lu the case of Great Northern Ity. Co. v. Ilooker, supra [170 Fed. lî)4, 
95 C. C. A. 4101, decided by this court, so in this case, the court (below» 
seem to leave the iiiterpretation of tlie rules above mentloned to the jury 
as a niatter of fact. In référence to tUis practtce, the language used by 
Judge Vau Devauter (uow Mr. Justice Van Devauter) lu the case last cited. is 
pertinent: 'The trial court treated the Interprétation of the rules i)rescrib- 
iug the plaiutiffs duty in the premises as a question of fact to be deterniiu(>(l 
by the jury. But we are of opinioti that it was a question of law to be de- 
termined by the court. Not only were the rules lu the nature of a written 
iustruiueut, but they contaiu no tenus, the uieauiug of which was not in:nli' 
plain by them; and this being so, effect should bave been given to tlie gen 
eral rule that the interprétation of a written instrument rests with the cour„ 
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sind not with the jury. Bell v. Bruen, 1 IIow. IGO, 183. 11 L. Ed. S9; God- 
darrt v. Foster. 17 Wall. 123. 143, 21 L. Ed. 589; Hljïftlns v. McCrea, 116 U. 
>S. 6T1. 682. 6 Sup. Ct. 557, 29 E. Ed. 704; Scanlau v. Hodses, 52 Fed. 354, 
3 G. G. A. 113 ; Bowes v. Sliand, L. K. 2 Ap]). Gas. 455 ; 1 Eabatt, Master 
aud Servant, § 215. Moreover It i.s lield by this court that the reasonable- 
uess of siich rules îs to be deteruilned by the court as a question of law, 
and not bv the .l'iiiT as a (luestion of tact. Kansas. etc.. Go. v. Dye, 70 Fed. 
24, 16 C. C. A. 604; Little Rock, etc., v. Barry, 84 Fed. 944, 28 C. G. A. 
t)44, 43 L. R. A. 349. See also Scott v. Easteru Ry. Go., 90 Minn. 135, 95 
X. W. 802 ; Bailey's Personal Injuries, § 3325. And it would seem tbat by 
analogy a like holding should be niade when the question is one of inter- 
prétation.' " 

We think the court below, therefore, construed rule 107 too nar- 
rowly, confining its meaning to the injonction laid upon the engineer 
of the extra train. It has, as we hâve seen, a wider scope, and was 
intended to facihtate the opérations of yard engines and to protect 
them more surely, and extra trains as well, by not only command- 
ing the engineer of an extra train to run the same under control, 
but, by quickening and stimulating his caution in that respect, by 
giving him no right to expect warnings of any kind from yard en- 
gines ahead of him. 

[4] It is urged, however, that while this might be the case under 
ordinary conditions, in which objects could be seen at considérable 
distance, the fog prevaihng on the morning of the accident was an 
unusual condition, owing to which the range of vision was not more 
than from 90 to 120 feet, and that therefore, the crew of yard en- 
gine 514 should hâve taken précautions with référence thereto. This 
condition of fog, however, imposed upon plaintiff's décèdent still 
more emphatically the duty of keeping his train under control. In 
the testimony of one of the expert railroad witnesses, signal engi- 
neer of the New York Central & Hudson River Railroad, we find the 
f ollowing : 

'■Q. What do you understand running under control to be? A. To enable 
the engineman to bring the train to a stop within vision. Q. Within vision'.' 
A. Yes. Q. Within vision of what? A. Of what he can see ahead of him 
ou the track. Q. And if his vision is limited to three or four car lengths by 
conditions of the weather, does that hâve any eCfect upon the rate of speed 
at which he may run? A. It does. He must run no f aster than he can stop 
within the space ahead in which he can see. Q. Is that tlie practice and 
construction of the rules of your railroad? A. Yes." 

Of course, the extent of the range of vision must necessarily be 
reckoned with in controlhng the speed of the train subject to the rule. 
An extra freight must, in yard limits, be kept within the control of 
the engineer, whether the range of vision be large or small, and the 
rule which exempted the yard engine from the necessity of pro- 
tecting itself by warnings, was not afïected by the range of vision due 
to the conditions of the weather. It is as easy to run "under con- 
trol" in conditions of fog, as in clear weather. 

It is not hard to see what confusion and uncertainty might resuit 
from committiug to the crews of yard engines the discrétion as to 
when weather conditions did or did not require that they should pro- 
tect themselves from extra freight trains, by flag, whistles, torpedoes, 
or other warnings, with the resulting necessity of submitting to the 
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variant jùdgment of juries the détermination whether, in any given 
case, the absence of such warnings was évidence of négligence on 
the part of those in control of such engines. 

In Rosney v. Erie R. R. Ce, supra, dealing with the effect and 
opération of such a rule as we are hère concerned with, the Circuit 
Court of Appeals for the Second Circuit thus expresses itself : 

"A flrst elass train seeing no flag could run througli at régulation speed, 
but ail other trains were required to slow doWn and proceed under perfect 
control. Some of ttie additions and amendments suggested by counsel are 
plainly impracticable and bave been criticized and rejected by the courts. 
If the défendant àad attempted to niake a rule to eover ail possible contin- 
gencies — such a condition, for instance, as exlsted on the mornlng in ques- 
tion, with falling snow and slippery tracks — it would bave resulted, as such 
attempts generally do, in lamentable failure. Ao elaborate System of sig- 
nais by ringing bells, sounding whistles, swinging lantems and waving flags, 
designed to cover the erratic movements of switching engines and extra 
freight trains, would quite likely bave tended to complicate and confuse the 
situation. In Aerkfeta v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 835, 36 L. 
Ed. 758, the Suprême Court suys: 'The ringing of bells and the sounding of 
whistles on trains golng and coming, and switch engines moving forwards 
and backwards, would bave simply tended to confusion. * * * jj cannot 
be that, under thèse circunistances, the défendants were compelled to send 
some man in front of the cars for the mère sake of giving notice to employés 
who had ail the time knowledge of what was to be expected. We see in the 
facts as disclosed no négligence on the part of the défendant' ïo the same 
effect are Maher v. Eailway, 106 Fed. 309, 45 C. 0. A. 301; Southern Rail- 
way V. Oraig, 113 Fed. 76, 51 C. C. A. 63; Morgan v. Hudson River Ore & 
Iron Co., 133 N. Y. 666, 31 N. E. 234 ; Berrigan v. N. Y., L. E. & W. R. Ce, 
131 N. Y. 582, 30 N. B. 57; Little Rock v. Barry, 84 Fed. 944, 28 G. 0. A. 
644, 43 L. R. A. 349. Counsel for plaiutifC bas shown great industry in col- 
leoting autborities beariug upon the duties of the master to bis employés, 
but we think that noue of them would bave Justlfled the trial court in hold- 
ing that the yard rule was inadéquate or improper, or in submitting the 
question of its inadequacy to the jury. There was nothing to show that the 
rule had been ineft'ectual in the past." 

The action in this case was brought under the Employer's Liability 
Act of Congress of April 22, 1908 (35 Stat. 65, c. 149 [U. S. Comp. 
St. Supp. 1911, p. 1322]), which imposes upon conimon carriers by 
raiiroad "liabiUty for the injury or death of any employé resulting 
in whole or in part from the négligence of any of the officers, agents, 
or employés of such carrier." It is conceded on ail hands, that the 
object of this législation was to abrogate the doctrine of fellow servant 
in the case of injuries to employés. But the négligence "of the offi- 
cers, agents, or employés" is in ail cases the négligence of the de- 
fendant common carrier. It is not necessary, therefore, to consider 
separately the point made by the counsel for plaintiff in error, that 
under the rules and the évidence in the case, the finding of the yard 
icngine on the main tracks, in yard limits, was one of the risks of 
employment of plaintiff's décèdent, which he must be held to hâve as- 
sumed. If the présence of the yard engine on the track under the 
circunistances testified to was not to be imputed as négligence to 
the défendant, plaintiff's décèdent of course assunied the risk thereof. 
If, however, its présence there, without warniiig, was négligence on 
the part of tkc défendant, there could be no such assumption of risk, 
as a servant never a^snivics the rir.k of his master's ne;di')-ence. 
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[5] It remains only to consider the contention of plaintiff's coun- 
sel, that whatever view might be taken of the sufficiency and rea- 
sonableness of this rule, there was évidence to show that it was not 
adhered to in practice. This contention rests upon the testimony of a 
single witness, a discharged brakeman, who testified that he had run 
through this or other yards on extra freights and had for a short 
time been one of the crew on a yard engine; that in his expérience, 
trains frequently ran through the yard, without regard to the condi- 
tions of the weather, at the speed attributed to the extra freight on 
the morning of the accident ; also, that yard engines were frequently 
protected at cross overs by flag or light in the rear of the engine or 
by a flagman. There was no other testimony upon this point, nor 
was there any évidence bringing home thèse departures from or in- 
fractions of rule 107 to the knowledge of officers in control of yard 
opérations. It is well settled, upon both reason and authority, that, 
where there is no évidence showing an established usage of departing 
from a rule on the part of those whose conduct is regulated thereby, 
acquiesced in by their superior officers, such rule is not abrogated 
nor its opération waived. Mère disobedience, at times, of such a rule, 
by those whom it is intended to govern, without knowledge or acqui- 
escence of superior officers, is not sufficient to take this case to the 
jury. Among the cases cited in support of this position by the coun- 
sel for the défendant, we cite the following: Memphis & Charles- 
ton R. R. Co. V. Graham, 94 Ala. 545, 10 South. 283; Francis v. 
Railway Co., 110 Mo. 396, 19 S. W. 935; Railroad Co. v. Mothershed, 
110 Ala. 143, 20 South. 67; Ivoranger v. Railwav Co., 104 Mich. 
80, 62 N. W. 137; Sloan v. Railway Co., 86 Ga. 15, 12 S. E. 179; 
Erie R. R. Co. v. Kane, 118 Fed. 223, 55 C. C. A. 129. 

In the view hère taken, of the intent and meaning of rule 107, 
as sanctioned by the practice of well conducted railroads, we are 
prepared to say that no négligence has been shown on the part of 
the crew of yard engine 514, in not protecting itself against the on- 
coming extra freight train 184, by flag, torpédo, or other warning. 
It was within the intent and reason of the rule that the plaintiff's 
décèdent should not expect such a warning in his passage through the 
yard limits. As no négligence on the part of the crew of yard en- 
gine 514, with référence to the accident, was shown by the évidence, 
no question in that regard should hâve been submitted to the jury. 

The judgment non obstante veredicto, moved by défendant, should 
hâve been granted. The judgment below is therefore reversed, and 
judgment in favor of défendant is hereby directed to be entered. 
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ELT V. MURRAY & TREGURTHA CO. 

(Circuit Court of Appeals, First Circuit. November 13, 1912.) No. 9S6. 

1. Maritime Liens (§ C5*) — Evidence. 

ïlie provision of Act Juue 25, 1910, c. 373, § 1, 30 Stat. 604 (U. S. Comp. 
St. Supp. 1911, p. 1192), tliat "it sliall net be neces.çary to allège or prove 
that crédit was given to the vessel," does not bar proof that whatever 
was furnlshed was furnisbed on the inere crédit of the owner, but it 
meets the presumption that there is no lien for materials furnlshed on 
the order of the owner, as there is a presumption in favor of a lien vvhen 
the articles are ordered by the master under appropriate eircunistances. 

[I3d. Note. — For other cases, see Maritime Liens, Cent. Dig. § 103 ; Dec. 
Dig. § Cd.*] 

2. Makitime Liens (i 27*) — Ebpairs-— Evidence. 

Act .lune 23, 1910, c. 373, § 1, 36 .Stat 604 (U. S. Comp. St. 1911, p. 
1192), has renioved al! the diiliculties about burden of proof witli référ- 
ence to supplies furnlshed seagoing vessels on the order of the owner per- 
sonally, also with référence to crédit being specifically given to the ves- 
sels which were considered in The Iris, 100 Fed. 104, 40 C. C. A. 301, 
and other cases of that class. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. |§ 41-45; 
Dec. Dig. § 27.*] 

3. ADMIRALTT (§ 1*) JURTSDICTION. 

The libelee claimed to recoup on account of an alleged brench of war- 
ranty with référence to the engine ; but the aniount really involved was 
found to be too unsubstantial to occupy the attention of a court in ad- 
miralty, within the practice stated in Munson v. Steamship Co., 102 Fed. 
020. 928, 43 C. C. A. 57, and Saxlehner v. Siegel Gooper Co., 179 U. S. 42, 
21 Sup. et. 16, 45 L. Ed. 77. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 1-17; Dec. 
Dig. § 1.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Frédéric Dodge, Judge. 

Suit in admiralty, in rem, by the Murray & Tregurtha Company 
against an open gasoline launch; James R. Ely, claimant. Decrec 
for libelant, and claimant appeals. Affirmed. 

Following is the opinion of the District Court by Dodge, District 
Judge : 

The libelant is a Massachusetts corporation, and its business, carrled on 
in Boston, consists in the manufacture or construction of gasoline engines 
and of small craft of various kinds wherein such engines are nsed. 

By its libel, flled August 3, 1911, it asserts a lien upon a 28-foot open gas- 
oline launch in the amount of $1,734.85, claimed to be due it for furnisliing 
and installing a gasoline engine therein under a contract with the owmer of 
the launch. 

James R. EJy, of New York, having claimed the launch as her sole owner, 
admits in bis answer that the libelant sold him on or about April 4, 1911, a 
gasoline engine to be installed in the launch, whicli was at the time in New 
York. He dénies that anything is due the libelant, avers that the libelant 
agreed to build and deliver the engine on or before Mny 16, 1911, that it 
failed to comply with this agreement, dld not deliver the englue until July 
7, 1911, and that the engine, vvhen delivered, was not such as to fuIfiU the 
agreemeut. He allèges damages, caused by the libelant's failure to comply 
with the contract, to an amount greater thau the damages claimed in the libel. 

On January 27, 1912. durlcg the hearing on the libel and answer, Ely flled 
a motion to dismiss the libel for want of jurisdiction in the court. The 
ground for dismissal alleged is that "on the pleadings and évidence the sub- 

•For other cases see same topic & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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.lect-matter of said libel is not wlthln the jurisdiction of this court." But 
the sale to Bly by the libelant of the englue referred to, to be installed In 
this launch, and his ownership of the launch at the time, stands admltted 
by his answer, as does also the allégation that he has never paid anything 
for the englue. The coutract of sale thus admltted is a maritime contract. 
Nor do I find anything in the évidence whlch has been heard sufflclent to 
require the finding that It related to construction, and was therefore non- 
maritime in Its nature. So far as the parties or the subject-matter are con- 
cerned, there is no reason to doubt the court's jurisdictlon. The only argu- 
ment advahced in support of the motion to dlsmiss is that a maritime lien 
for the unpald priée is not establlshed by the évidence. But the court has 
jurisdlGtion, in any event, to hear and détermine this question. 

The libel nowhere expressly allèges that the libelant has a lien upon the 
launch, nor does the answer anyvirhere expressly deny it ; but the déniais In 
the answer cover those allégations in the libel necessary to be proved in 
order to establish the lien, and are sufflclent to raise the question. The lien 
is claimed to exist under the act of Congress approved Jime 23, 1910 (36 Stat. 
604. c. 373 [U. S. Comp. St. Supp. 1911, p. 1192]). Section 1 provides that "any 
persou furnishing repairs, supplies, or other necessarles * • * to a vessel 

♦ * * upon the order of the owner * * • or of a person by hlm 

• * * autborized," has a lien upon the vessel which may be enforced by 
a proceeding in rem. Section 5 provides that the act shall supersede the pro- 
visions of ail state statutes conferring similar liens to be so enforced. 

An allégation that the launch was in New York when the engine was sold 
to be installed in her is also admltted by the answer. The third article of 
the libel allèges that after the sale the libelant "did Install the engine upon 
the boat at New York," besides furnishing materials and labor In connection 
therewith. Thèse allégations the answer dénies. The facts as I find them 
were that the libelant, under instructions from the respondent, shipped the en- 
gine by public conveyance to New York, and that the respondent there recelved 
it, paid the freight on It, had it sent over to the yard in Brooklyn where the 
launch was, and had it there Installed in the launch. I find, also, that cer- 
tain pipe and fittings, engine cil, and gasoline, not included in the sale of the 
engine were afterward furnished to the launch in a similar manner. After 
shipplng the engine as above, the libelant had nothlng further to do with it 
until after it had been installed and the launch put into the water with it on 
board. 1 find, further, that the engine was accepted by the respondent as- 
eatisfactory after it had been so installed, and has since remained on board 
the launch. 

If the libelant had in fact installed the engine at New York in this launch, 
as its libel allèges, its lien for the unpald prlce could not hâve been dis- 
puted. Can it be said, on the facts above found, that it has furnished the 
engine to the launch withln the meaning of the statute, so as to be entitled to 
the lien thereby glven? Unless it has a lien, I see no way in which the libel- 
ant can recover in this suit, even if the défendant Is personally llable for the 
agreed priée of the engine. While in some cases the court might, though 
finding that the libelant was not entitled to a lien, permit him to ameud and 
recover in personam, it can only do this when the admiralty rules permit the 
joinder of proceedings in rem and in personam for the cause of action. Rule 
12 (29 Sup. Ot. xl) does not permit such a jolnder when the suit is by a ma- 
terialman for supplies, repairs, or other necessarles. See The Monte A 
(D. C.) 12 Fed. 331; The Lowlands (D. C.) 147 Fed. 986; The Nora (D, C.) 
181 Fed. 845. 

In the VigUancia (D. C.) 58 Fed. 698, and in The Cambrla (D. C.) 156 Fed. 
378, 382, the lien claimant had to show, under the law as it stood prior to 
the act of 1910, not only that he had furnished the materials or supplies to 
the vessel, but that he had furnished them to her at a port outside the state 
to which she belonged. Under that act, the port at which the materials or 
supplies are furnished becomes immaterial. Whatever might be the décision 
If the rights of parties other than the owner were to be afCected by it, I am 
of opinion that an owner who has ordered materials or supplies for his ves- 
sel, has ordered them delivered to a carrier In order that they may reacli 

200 F.— 24 
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her, has actually put them on board the vessel for which they were ordered 
after receiving them from the carrier, and has them on board her when the 
libel is flled, cannot be heard to say they hâve not been furnished to her in 
order to defeat a lien for them under the statute. The Gracie Kent (I>. C.) 
169 Fed. 893. I hoM, therefore, that the libelant has a lien for the prlce of 
the engine and materials. 

Ely has not only answered the libel, but has set up in his answer a coun- 
terclaim for damages alleged to hâve been caused by^the libelant's f allure 
to furnish an englue such as contracted for vv'ithin the agreed time. He 
asks a decree against the libelant to an amount exceednig what is clalmed in 
the libel. Of course, he can hâve no recovery against the libelant vyithout ii 
cross-libel. If a claim for unliquidated damages lil<;e thèse can be set off in 
such a suit as this, it can at most extinguish the libelant's demand. On the 
évidence, however, I am unable to consider any claim for damages estab- 
lislied. I think the owner is shown to hâve waived tlie failure to furuisli the 
engine at the time originally agreed. That it worked well on board the ves- 
sel so long as it was properly operated I think also clear. If it broke down 
afterward, the respondent fails to show that it broke dovi^n by reason of any- 
thing for which the libelant is responsible. It was at the time being oper- 
ated by an employé of the respondent, wliose conipetency to run it is open 
to serions question. 

The libelant is entitled to recover §1,551, the agreed price of the engine, 
and $60.35, the value of the other articles furnished in connection therewith. 
$83.50 more is claimed for the services of a man sent to New York by the 
libelant, upon the respondent's request, to see that the engine was in i)roper 
working order on board, bring her with the englue on board to Boston, and 
instruct the respondent's employés as to its opération. On the whole, I think 
thiâ claim also is within the statute. The libelant may, therefore, hâve a de- 
cree for $1,694.85, with interest and costs. 

Louis C. Doyle, of Boston, Mass. (Walter I. Badger, of Boston, 
Mass., on the brief), for appellant. 

Linus C. Coggan, of Boston, Mass. (George L. Dillaway and Cog- 
gan & Coggan, ail of Boston, Mass., on the brief), for the appellee. 

Before COLT and PUTNAM, Circuit, Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. [1,2] This is a libel in admiralty, filed 
in view of the first section of the Act of June 23, 1910, c. 373, 36 
Stat. 604 (U. S. Comp. St. Supp. 1911, p. 1192), as follows: 

"Any person furnishing repairs, supplies, or other necessaries, includlng 
the use of dry dock or marine rallway, to a vessel, whether foreign or domes- 
tic, upon the order of the owner or owners of such vessel, or of a person by 
him or them authorized, sliall hâve a maritime lien on the vessel, which may 
be enforced by a proceeding in rem, and it shall not be necessary to allège 
or prove that crédit was given to the vessel." 

The libel was filed in rem for the agreed price of a gasoline en- 
gine installed in a launch owned by Ely, the appellant, on a contract 
with him. The decree was in favor of the libelant. Ely admits in 
his answer that the libelant sold him, on or about April 4, 1911, the 
engine in question, and that it was to be installed in the launch then 
at New York. After some delay the engine was so installed. It can- 
not be satisfactorily questioned on the proofs in the record that the 
engine was sold to the owner of the launch for the purpose of being 
installed in the launch, and that it was in fact so installed, and was 
put in use, and remained in her continuously so far as the record 
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shows her history. The engine was installée! in the home port of 
the owner; but, under the statute cited, this is no longer a matter 
of importance. Beyond that, ail the statute requires is that what- 
ever was furnished should hâve been furnished on the order "of 
the owner"; and it also provides that, in order that a lien there- 
for may be enforced in rem, "it shall not be necessary to allège or 
prove that crédit was given to the vessel." Of course, this does not 
bar proof that whatever vi'as furnished was furnished on the mère 
crédit of the owner, and in no sensé on the crédit of the vessel ; 
but it meets the présomption that there is no lien for materials fur- 
nished on the order of the owner, as there is a presumption in favor 
of a lien when the articles are ordered by the master under appro- 
priate circumstances. The purpose of the statute in thèse respects 
will be illustrated by an exaniination of The Iris, 100 Fed. 104, 40 
C. C. A. 301, Cuddy v. Clément, 113 Fed. 454, 51 C. C. A. 288, 
and the same case in 115 Fed. 301, 53 C. C. A. 94, and Berwind- 
White Coal Mining Co. v. Metropolitan S. S. Co. (C. C.) 166 Fed. 
782, and the same case in the Circuit Court of Appeals in 173 Fed. 
471, 97 C. C. A. 477, with a further référence thereto on the dé- 
niai of a pétition for certiorari in 215 U. S. 600, 30 Sup. Ct. 400, 54 
L. Ed. 343. Ail the difficulties appearing in those cases with regard 
to the burden of proof, or to the presumptions as to supplies ordered 
by the owner, and with référence to the question whether crédit was 
given to the vessel, are met so far as this case is concerned by this 
statute, and need not be explained by us in détail, except by citing 
the opinion of the learned judge of the District Court now appealed 
from. 

So far as the maintenance of libel is concerned, the only substan- 
tial issue brought to our attention is whether what was furnished 
was in the way of construction or in the way of repairs. If the 
record was in a more spécifie form as to this question, we probably 
would be able to solve it by referring to the facts and the resuit 
reached in The Iris, which was a case largely of reconstruction, amd 
of fitting a vessel for a new trade; but it is enough for us to say 
that this record does not show the facts definitely enough to enable 
us to détermine whether the engine was furnished in the line of 
construction or in line of repairs or improvements. This leaves the 
case on this point, therefore, where the District Court left it. 

What remains are questions of recoupment — one for alleged de- 
lay in delivering the engine, and the other for some defect which 
developed contrary to the warranty given by the libelant. The first 
claim was disposed of by the learned judge of the District Court 
as a pure question of fact, as to which we cannot differ. 

[3] The proposition as to the warranty arises out of the usual 
provision of a contract for the construction of an engine, that ail 
materials and workmanship should be first-class. As to this the 
learned judge of the District Court says that Ely failed to show that 
the engine broke down by reason of anything for which the libelant 
was responsible. It is claimed that the breakage was on the first 
trip, with Ely aboard, because of the failure of the automatic oiler 
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to work. The accident occurred as the launch was leaving Port- 
land harbor. The man who had charge of the boat had her towed 
back into Portland, and vvrote for assistance. It is a matter of 
public knovvledge that at Portland marine repairs can be made very 
promptly, and there is nothing in the record to show that thèse re- 
pairs were not of a character which could be properly made at that 
port at very small expense. Therefore, so far as we can discover, 
any claim on this account, if there is one, was a matter for a suit 
at law, and not for a proceeding in admiralty, which ordinarily, ex- 
cept with regard to the protection of mariners, deals only with sub- 
stantial matters. This is the rule both in equity and admiralty. Mun- 
son V. Steamship Co., 102 Fed. 926, 928, 43 C. C. A. 57; Saxlehner 
V. Siegel Cooper Co., 179 U. S. 42, 21 Sup. Ct. 16, 45 L. Ed. 77. 

The decree of the District Court is affîrmed, with interest, and the 
appellee recovers its costs of appeal. 



MURPIIEY V. Sl^RTXGS & CO. 

(Circuit Court of Appeals, Flftli Circuit. Noveniber 12, 1912.) 

No. 2,321. 

Account Stated (§ 8*) — Acrios — I)efen.se of Iixeo.\uty of Transaction. 

Tlie faet tluit n\\ account had lieen stated, and tliat défendant promised 

to pay it, does not deprlve liira of tlie riglit, in an action at law tliereoii 

ùi a fédéral court, to défend ou tlie ground that the account was baseil 

on an illégal or waseriug transaction. 

[Ed. Note. — For other cases, see Account Stated, Cent. Dig. §§ 50-50; 
Dec. Dig. § 8;* Account, Cent. Dig. §§ i;i7-142.] 

In Error to the Circuit Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Action at law by Springs & Co. against George S. Murphey. Judg- 
ment for plaintiffs, and défendant brings error. Reversed. 

Springs & Go., cotton brokers of New York, sned George S. Murphey, of 
Augusta, Ga. ; the déclaration containiiig three counts. The first eouiit 
claimed $375 for alleged losses by the plaintiff, incurred in selling by Mur- 
piiey's direction 50,000 pounds of ".Tanuary ribs" in tlie Chicago Board of 
ïrade ; and the second count claimed $14,050, losses alleged to bave beeu sus- 
tained In buying and selling cotton or cottou futures ou the New York Cotton 
Exchange. The third count — the one on which the trial court rendered judg- 
ment for the plaintiffs below — was on stated account between the parties. 
It alleged, in substance, that on the 20th day of Jauuary, 1910, an account 
was stated between the plaintiffs and the défendant of the said sales and 
purchases executed by plaintiffs for the défendant upon the Chicago Board 
of Trade and upon the New York Cotton Exchauge, subject to the rules and 
régulations of the said Board of Trade and of the said Cotton Exchange, a 
copy of which is annexcd to the pétition ; that upon such statement a bal- 
ance of $14,055 was found to be due to 1;he plaintiffs froin the défendant ; 
that the défendant agreed to said statement, and promised to pay the same, 
but no part thereof lias beeu paid. although paynient bas beeu duly demand- 
ed ; and there is now due and owiug froiu the itefendant to the plaintiffs the 
sum of $14,055. 

The àeieudant set up in défense to each count, among otlier défenses not 
material to state, that the transactions described were not real purchases and 

«For other cases see same topic fi § nU-vibbr in Dec. & Am. Diga. 1907. to date, & Rep'r Indexes 
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Baies of cotton or ribs, but that in fact no cotton or rlbs were to be bought 
or sold or deJivered; that the contracta were mère spéculations or wagering 
agreeuients as to tlie varying priées of ttie eommoclities. But the ease hère 
dépends on the ruling ot the court in référence to issues tendered on the 
third count, and attention must be specially glven to the answer to that count. 

The answer to the third count, describing the dealings between the parties 
on which the alleged stated account is based, allèges that it was agreed that 
there would be no contract made calling for the sale or delivery of the actual 
cotton, and that he (Murphey) would never be asked to take a baie of cotton, 
and that if he (Murphey) allowed hlm (Gardner) to conduct the opérations, 
Murphey simply furnishing such money as he desired and naming the amount 
of cotton, ail would be well ; that he would make money and be treated fair ; 
that he (Gardner) represented Springs & Co., plaintifCs, and Murphey could 
safely rely upon thèse assurances, to wit, that the transaction was purely 
spéculation on margin, to be adjusted by the différences in the market be- 
tween him (Murphey) on one side, and Gardner and Springs & Co. on the 
other ; that the agreement between the plaintiffs and the défendant to trans- 
act a cotton future business, as stated, was made in Georgia, and was to be 
settled in Georgia, according to the différences In value of cotton futures 
as reported by telegraph from New York; that plaintifCs bought no actual 
cotton nor contracts calling therefor In the name of this défendant, and nonc 
were tendered to him. but the transactions authorized to be entered into for 
the account of the défendant were spéculations in cotton futures upon mar 
gins, to be settled according to the différences In the market, and what wa.'; 
done was a cotton future spéculation. 

The défendant having tendered the issue, in brief, that the account stated 
described In the third count was based on an illégal or gambling or wagerins 
considération, the following proceedings occurred: 

The Court: "I am very clear In my own mlnd that the défense which i;^ 
sought to be set up in this case cannot be interposed to a common-law action, 
to which the défendant has answered and admitted that he promlsed to pay 
the amount sued for If he was given time. If he had relied originally upon 
the ground that It was a spéculative and wagering contract, and that there- 
fore the amount was neither just nor due, why I think we could hâve gone 
on at common law, and heard ail of the facts, and determined whether or 
not It was such a wagering contract as would Justlfy hlm In making this dé- 
fense. Nobody else has the rlght to make this défense but himself. It Is 
true a wagering contract Is agalnst public pollcy ; but a man who deals In 
cotton futures can pay the balance ascertained to be true upon a comparison 
of accounts between himself and a member of the Cotton Exchange with 
whom he dealt. There was such a comparison of accounts. There Is no 
question about that. He admitted It to be correct, and stated In his answer 
that he promlsed to pay if he was glven time. Well, he was given 40 days, 
and did not pay It, and the suit was brought. Now, the contention that thèse 
îîew York people beguiled him, that the man he thought was acting for him 
was acting for them, that they were gullty of ail kinds of covin and de- 
ceit in bringing about this disastrous resuit to his venture, are matters, In 
my judgment, of équitable défense, which cannot be heard in reply to an 
action at law In a court of the United States. It may be possible that the 
court Is in error on this; but it is better for the court to express its convic- 
tions and décide the case, and, if error is committed, allow it to be corrected 
in one way or another as soon as that posslbly can be done. I am very clear 
in my own mind about this. * • * So I shall hâve to disallow his plea 
of set-ofC, and, taking the whole case together, I am obliged, under the agree- 
ment of submission, to grant a judgment for the plaintiffs for the amount 
sued for." 

Mr. Miller: "Do I understand your honor strikes the plea of gambling 
considération, and will not hear any évidence on that point?" 

The Court: "Yes." 

Mr. Miller: "I understand, therefore, that your honor strikes and refuses 

the pleii of set-off as now of file?" 
The Court: "Yes." 
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Mr. Miller: "And also strikes our défense of a gainbllng contraet?" 

The Court: "I hold that your défense as you liave set It up is illégal, or 
an équitable défense to an action at law." 

Exceptions were duly taken to tliese rulings of the court, and they are hère 
assigned as error. 

The court, having struck the part of the answer referred to, entered judg- 
ment for the plaintiiïs below on the third count for $14,055. 

William K. Miller, of Augusta, Ga. (Herbert D. Mason, on the 
brief), for plaintitï in error. 

William H. Barrett, of Augusta, Ga., for défendants in error. 

Before PARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

SHELBY, Circuit Judge (after statingthe facts as above). In Eng- 
land it was held that contracts, although wagers, were not void at 
common law ; but in this country it bas been generally held that ail 
wagering contracts are illégal and void as against public policy. Irwin 
V. Williar, 110 U. S. 499, 4 Sup. Ct. 160, 28 L. Ed. 225. The rule that 
such contracts are void is reinforced and affirmed by the Georgia 
statutes. Georgia Civil Code 1895, § 3668; Acts of Georgia (1906) 
p. 95. A contraet for the sale of goods to be delivered at a future 
day, in the absence of a statute to the contrary, is valid, although the 
seller bas not the goods ; but such contraet is only valid when the par- 
ties really intend and agrée that the goods are to be delivered by the 
seller and the priée paid by the buyer. If, under the guise of such 
a contraet, the real intent be merely to speculate on the rise and fall 
of priées, and the goods are not to be delivered, but one party is to 
pay the other the diiïerence between the contraet price and the market 
price at the date fixed for executing the contraet, then the whole con- 
traet is a wager, and is null and void. Embrey v. Jemison, 131 U. S. 
336, 9 Sup. Ct. 776, 2>Z E. Ed. 172. When an action is brought at 
law to enforce such illégal contraet, unquestionably the défendant may 
set up the illegality in a plea or answer. 

The trial court, it seems, recognized the fact that wagering con- 
tracts and contracts commonly known as dealing in futures are illégal 
and void by the laws of Georgia, for it was announced that a défense 
based on the illegality of such contracts would bave been sustained, 
if it had been promptly presented. The court was of the opinion, how- 
ever, that if an account was stated on such transactions, although the 
transactions were, in themselves, illégal, and the défendant had prom- 
ised to pay the account, he could not then défend at law on the ground 
of such illegality, but that it would be necessary to présent the défense 
in equity. 

It is true that, under the fédéral practice, an équitable défense is 
not permitted at law ; for example, a défense that required to sustain 
it the rescission of a contraet, the parties to which were not before the 
court (Eantry v. Wallace, 182 U. S. 536, 21 Sup. Ct. 878, 45 L. Ed. 
1218), or a défense alleging fraud, seeking to vacate a sale, and pray- 
ing for an accounting (Northern Pacific Railroad v. Paine, 119 U. S. 
561, 7 Sup. Ct. 323, 30 L. Ed. 513), or a défense that involved the 
settlement of partnership accounts, ail the partners not being parties 
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to the suit at law (Burnes v. Scott, 117 U. S. 582, 586, 6 Sup. Ct. 
865, 29 L. Ed. 991) ; and in similar cases. 

We think, however, there is nothing in the f act that an account was 
stated, nor in the fact that the défendant promised to pay it, that 
could deprive him of the right to make the défense of illegality or 
wagering contract at law. The new promise could not wipe out the 
original taint of illegaHty. Dunbar v. Johnson, 108 Mass. 519. Such 
a plea is not an équitable défense, but présents a légal bar to the ac- 
tion. In James v. Haven & Clément, 185 Fed. 692, 107 C. C. A. 640, 
which was an action at law, it was held that a promise to pay a de- 
mand arising out of a wagering contract, which is illégal, is not bind- 
ing. An answer or a replication in a case at law ordinarily may set 
up fraud or other illegality. Wagner v. National Life Insurance Co., 
90 Fed. 395, 33 C. C. A. 121. In an action on a promissory note, 
fraud in obtaining the note may be pleaded at law. Marshall v. Hub- 
bard, 117 U. S. 415, 418, 6 Sup. Ct. 806, 29 L. Ed. 919; Hume v. 
United States, 132 U. S. 406, 10 Sup. Ct. 134, 33 L. Ed. 393. In an 
action for goods sold, a défense may be made at law, based on the 
fraudulent représentations of the seller as to the quality of the goods. 
Dushane v. Benedict, 120 U. S. 630, 7 Sup. Ct. 696, 30 L. Ed. 810. 

We are of the opinion that there is nothing in the fact that an ac- 
count has been stated, and that the défendant has promised to pay it, 
that would deprive him of the right in an action at law to défend on 
the ground that the account was based on an illégal or wagering trans- 
action. 

The trial court errad in striking the answer from the files and in 
refusing to receive évidence to sustain it. 

Reversed. 



CHICAGO GEEAT WESTERN R. CO. v. MeCORMIOK. 
(Circuit Court of Apiieals, Eighth Circuit. October 28, 1912.) 

Ko. 3,729. 

1. ExECUTORS AND Administratoks (§ 448*) — Pétition — Amendment. 

It was not error to permit plaiiitlff admlul.stratrlx, after tlie jury had 
been luipaneled, to amend by averring that lier appointment was by a 
local court of a différent county from that flrst alleged. 

FEd. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 1846, 1847; Dec. Dig. | 448.*] 

2. Masteb and Servant (§ 2.'Î6*) — Death of Sekvant — Railroads — Opéra- 

tion or Trains — Contributoky Négligence. 

Décèdent, a railroad engineer, was killed by the derailment of his en- 
glue at a point where section men engaged in repalring the track had 
reuioved a rail. As he approached he saw a hand car on the track and 
a crowd of section men near by, but be did not check speed until it was 
too late to avold derailment. He was not ilagged, nor were there any 
torpedoes used to warn him of the danger. Held, that the hand car and 
men only became a warnlng which the engineer was obliged to heed 
when it became reasonably apparent that the track would not be cleared 
for the passage of the train, and that he was not négligent in failing to 
slacken speed or stop until he had reasonable ground to belleve that the 

•For other cases see same topic & § number in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexe» 
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trackmen did not inteud to remove the car aiid tools in time to preveut 
a collision. 

[Ed. Note. — For other esises, see Master and Servant, C'eut. Dig. §§ 6S1, 
723-742; Dec. Dig. § 2.:;0.*J 

3. ÏKiAL (§ 260*) — Instructions — Eequest to CTfAROK. 

It is not error to refuse a request to charge, tlie subject of wliicli lias 
been covered bj^ Instructions given. 

[Ed. Note. — For otlier cases, see Trial, Cent. Dig. g§ C51-659; Dec. 
Dig. § 260.*] 

4. Master and Servant (§ 296*) — Deatii of Servant — Opération of Rail- 

ROADS — Négligence. 

Décèdent, a railroad engineer, was killed by the derailment of his en- 
glue at a point wliere trackmen had renioved a rail. Défendant requested 
the court to charge that the engineer was guilty of contributory négli- 
gence If he knew there was a haud car or cars standing on the traek and 
nieu working ou the traek at the place where the derailnient occurred, 
as his engine approached from the west, in suflicieut time to bave en- 
aliled hiin to hâve gotten his train under control and to hâve stojjped the 
sanie before reaching the place where the rail was removed. lield, tliut 
such request was équivalent to a request for a déclaration that décèdent 
was négligent as a matter of law, and was properly refused, as ambign- 
ously or incorrectly stating the tinie when the nien and haud car on the 
traek became a waruing, requiring affirmative action by the engineer. 

|Kd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
ll.SO-1104; Dec. Dig. § 296.*] 

5. Master and Servant (§ 228*) — Deatii of Servant— Railroads— Contrib- 

utory Négligence. 

Tu an action for deatii of a railroad engineer, engaged on a train beiug 
operated in Interstate commerce, brought under Euiployer's Liability Act 
April 22, 1908, c. 149, .'Î5 Stat. 65 (TJ. S. Comp. St. Su]ip. 1911, p. 1322), 
a recpiest to charge that a lindlng of contributory négligence would re- 
siilt in a verdict for défendant was properly refused. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
670. 671; Dec. Dig. § 228.*] 

6. Api'eal and Error (§ 274*) — Instructions — Exceptions — Scope. 

An exception to an instraction cannot be enlarged on appeal, so as to 
présent an objection not presented to the trial court. 

|Ert. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1631- 
1645; Dec. Dig. § 274.*] 

7. Evidence (§ 5*) — Judicial Notice — Facts or Coih'.on Knowledge. 

'['he court will take .ludicial notice of the fact that it is dangerous for 
a train in motion to strike a hand car on the traek. 

[ICd. Note. — For other cases, see Evidence, Cent. Dig. § 4; Dec. Dig. 
§ 5.*] 

In Error to the Di.strict Court of the United States for the Northern 
'District of lowa ; Henry T. Reed, Jiidge. 

Action by Margaret McCormick, as administratrix of John McCor- 
mick, deceased, against the Chicago Great Western Railroad Com- 
pany. Judgment for plaintiiï, and défendant brings error. Affirmed. 

Fred P. Carr, of Des Moines, lowa (George H. Carr, of Des Moines, 
lowa, on the brief), for plaintiff in error. 

Robert Healy, of Ft. Dodge, lowa (Healy & Healy, of Ft. Dodge. 
lowa, and M. F. Healy, of Storm Lake, lowa, on the brief), for de- 
fendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HOOK, Circuit Judge. John McCormick, an engineer in the ser- 
vice of the Chicago Great Western Railroad Company, was kiUed by 
the derailment of his engine at a point in lowa where section men en- 
gaged in repairing the track had removed a rail. His wife, as ad- 
ministratrix, claiming that no warning of the broken track was given 
him, sued the company and obtained judgment. 

[1] Complaint is made by the company that after the jury had been 
impaneled the trial court allowed the plaintiff to amend her pétition 
by averring that her appointment as administratrix was by a local court 
of a différent county f rom that first stated, thereby in effect, as claimed, 
permitting the substitution of a new plaintiff. There was no error in 
this. The giving of leave to amend was well within the discrétion of 
the trial court. There are a multitude of cases upholding the action 
of trial courts, where the changes in the character and positions of the 
parties as stated in their pleadings were as radical as that questioned 
hère. 

[2] There was évidence that McCormick's train was flagged by one 
of the section crew sent back for the purpose ; also évidence to the con- 
trary. But as the verdict was for the plaintiff we must assume no warn- 
ing was given either by fîag or by torpedoes on the rails, and that the 
company was négligent in that respect. We therefore turn to the défense 
of contributory négligence. It was admitted in plaintiff's pétition that 
when three-fourths of a mile away McCormick saw a hand car upon the 
track and the crowd of section men near by. He then had ample time 
to stop the train, but he continued at high speed until too late to stop 
and avoid derailment. The effect, as a warning, of the présence of 
the hand car and the section men upon and about the track, was sub- 
mitted to the jury, with instructions respecting the duty of the en- 
gineer. The trial court charged the jury that the engineer had a right 
to assume the track was in a reasonably safe condition for the passage 
of his train, that it was customary for men to work on and along a 
track kept open for trafïic, and that an engineer on an approaching 
train is not required to slacken speed or stop until he knows or bas 
reasonable grounds for believing they are not going to remove their 
hand cars, tools, and implements and get off the track — that "after such 
knowledge, or after reasonable grounds to so believe, then if he fails 
to exercise care to stop it, he may be chargeable with négligence." We 
think this is a correct statement of the law applicable to the case. If 
the man sent back by the section foreman failed to use the flag or 
torpedoes, the engineer might very properly hâve assumed the track 
was safe, though he saw the hand car and the men in the distance. 
Common expérience in railroading would not bave led him to suspect 
a broken track from their présence. Warnings of unsafety are given 
in other ways. It is not the custom to take the mère présence of men 
and implements as notice of danger. The efficient opération of rail- 
roads forbids it. The hand car and the men on and about the track 
only became a warning upon which the engineer was obliged to act when 
it became reasonably apparent the track would not be cleared for the 
passage of the train. Varions phases of the principle upon which this 
proceeds are recognized in Illinois Central R. Co. v. Àckerman, 144 



378 200 FEDERAL RBPORTEK 

Fed. 959, 76 C. C. A. 13; Railroad v. Summers, 173 Fed. 358, 97 C. 
C. A. 328; Evans v. Railroad, 178 Mo. 508, 77 S. W. 515; Copp v. 
Railroad, 100 Me. 568, 62 Atl. 735; Nelling v. Railroad, 98 lowa, 
554, 63 N. W. 568, 67 N. W. 404; Fisk v. Railroad, 111 lowa, 392, 
82 N. W. 931. It may be said in this connection that the head brake- 
man, who was riding in the cab on the fireman's box, testified that it 
appeared to him that the men were making an effort to remove the 
hand car. The other witnesses denied that was the case ; but, if it also 
appeared that way to the engineer, it would account for his not sooner 
checking the speed of the train. 

[3-5] It is claimed that the court erred in refusing to give four in- 
structions asked by the company. The subject of them was covered 
by the charge of the court above noted. Besides this, they either am- 
biguously or incorrectly stated the time when the men and car on 
the track became a warning to affirmative action by the engineer. For 
example, one was that the engineer was guilty of contributory négli- 
gence if he "knew * * * that there was a hand car or hand cars 
standing upon the traçk and men working upon the track at the place 
where the derailment occurred, as his train approached from the west, 
in suiîicient time to hâve enabled him to hâve got his train under con- 
trol * * * afj(| tQ hâve stopped the same" before reaching the 
place where the rail had been removed. Under the conceded facts this 
was équivalent to a request for a déclaration of contributory négligence 
as matter of law. It would hâve declared the duty to stop the train, 
though the engineer reasonably believed at the time the track would be 
cleared. By another of thèse instructions a finding of contributory 
négligence was to be followed by a verdict for the company, though 
the train was engaged in interstate commerce and the action was 
brought under the act of Congress (Act April 22, 1908, c. 149, 35 Stat. 
65 [U. S. Comp. St. Supp. 1911, p. 1322]) which provides that contrib- 
utory négligence shall not bar a recovery, but that the jury shall 
diminish the damages proportionately. 

[6] Complaint is also made of parts of the charge to the jury. The 
only one of which spécial mention need be made is that where the 
court, in referring to the men and hand cars at the place of derailment, 
said: 

"That fact of itself — the fact that he [the eugineer] could see them, or 
the fact that he did see them — is not of itself évidence of his contributory 
négligence." 

The court evidently meant that the fact referred to did not by itself 
establish contributory négligence, and not that it was not evidential. 
Moreover, this view of the instruction was expressed in the exception 
taken by counsel at the time. The exception did not direct the atten- 
tion of the court to the particular point of objection, and on appeal it 
is too late to enlarge or change it. 

[7] The court sustained an objection to a question asked a witness 
for the company whether there is danger of a train being derailed by 
striking a hand car on the track. The train in question was derailed 
by the break in the track, not by the hand car. It is a matter of com- 
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mon knowledge, and needs no évidence to prove, that it îs dangerous 
for a train in motion to strike a hand car upon the track, and that 
was ail there was of importance in that matter bearing upon the nég- 
ligence of the engineer. 
The judgment is affirmed. 



In re NATHAN. 

Appeal of HAGAR. 

(Circuit Court of Appeals, Second Circuit November 11, 1912.) 

No. 4T. 

1. Banketjptct (§ 339*) — Findings of Refbkee — Sales — Delivert. 

A fincling that the goods delivered under a eontract of sale constltuted 
"a good delivery" was a sutlicient flnding on an issue that the seller 
had walved Its rlght to a prompt return of unmerchantable goods. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 525, 526; 
Dec. Dlg. § 339.*] 

2. Bankruptcy (§ 340*) — Claims fob Goods Sold — Mebchantable Quality 

— Evidence — Findings. 

Evidence Jield to sustaln a referee's flnding that goods delivered under 
a eontract of sale were merchantable and of the character purchased. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 527; Dec. 
Dlg. § 340.*] 

8 Sales (§ 73*)— "Sale bt Sample." 

A "sale by sample" Is not accompUshed whenever a spedmen of the 
thlng under considération Is exhibited to the buyer or diseussed during 
the progress of negotiations ; but there must be a definite intention on 
the part of both buyer and seller that a deflnite article shall be the 
standard to whlch every delivery must conform. 

[Ed. Note. — For other cases, see Sales, Cent Dig. § 188; Dec. Dlg. § 
73.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6307, 6308.] 

4. Sales (§ 288*) — Merchantable Quality — Inspection. 

Where a bankrupt contracted to purchase cheap underwear from a 
claimant accordlng to particular description, and with notice that the 
goods must necessarlly be made from cheaper material than had been 
used In slmilar goods previously sold to him, beeause of a rise in the 
price of cotton, the bankrupt's recelpt and rétention of deliveries under 
the eontract without any Inspection or examlnation for weeks, and in 
some instances months, after their recelpt, operated as a waiver of his 
rlght to return the goods for unmerchantableness. 

[Ed. Note.— Fo« other cases, see Sales, Cent Dlg. §§ 817-823; Dec. 
Dlg. § 288.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Charles M. Hough, Judge. 

In the matter of bankruptcy proceedings of Alexander Nathan. 
From an order denying a pétition to re-examine and expunge a proof 
of claim filed by the Canasawacta Knitting Company, the trustée ap- 
peals. Affirmed. 

•For other caees see eame topio & 5 numeek lu Dec. & Am. Ulgs. 1907 to date, & Rep'r Indexe» 
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Rosenberg & Levis, of New York City (Robert P. Levïs and James 
N. Rosenberg, both of New York City, of counsel), for appellant. 

Lyon & Smith, of New York City (Edward P. Lyon, of New York 
City, of counsel), for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. A voluntary pétition was filed by Na- 
than in September, 1908. In the spring or early sumnier of 1907 he 
made a contract with the Canasawacta Knitting Company for the de- 
livery of a number of cases of cheap cotton underwear (to retail at 
25 cents a garment), to be manufactured by the company and shipped 
to him during the coming season. He subsecjuently increased bis or- 
der, and received in ail 1,047 cases. He paid in fuU on October 5, 
1907, for 831 cases, and the claim filed by the company is for a bal- 
ance due on the remaining cases, $7,553.95. The trustée in bank- 
ruptcy filed a pétition for re-examination of the claim on the ground 
that there was a covmterclaim against the company because the goods 
were net in accord with samples delivered to Nathan at the time of 
making the contract, were unmerchantable and defective, and that the 
bankrupt had suiïered damages because of a breach of warranty in ex- 
cess of $20,000. Testimony was taken before a référée, who found 
that the sale was not by sample, but in effect a sale by description, and 
that the goods were, on the whole, a proper delivery. He allowed the 
claim. 

[ 1 ] Upon a review in the District Court the référée was sustained 
in his finding that the sale was not by sample, but the judge held that 
he had improperly excluded some testimony, to the effect that the 
vendor had waived its right to a prompt return of the goods. There 
was some testimony as to the unmerchantability of some of the goods, 
and the District Judge was of the opinion that the référée had made 
no finding on that branch of the case. This was a mistake, since the 
référée had found that there was "a good delivery" under the con- 
tract. Nathan had sold ail of the cases, except 42, and the District 
Court sent the cause back to the référée, with "directions to allow as 
an offset to the claim of the Knitting Company the contract value of 
ail unmerchantable goods not disposed of by Nathan." When the 
matter came before the référée on the rehearing, the trustée adduced 
no évidence as to the unmerchaintability of any of the goods contaitied 
in the 42 cases. Thereupon the référée found that there was no off- 
set to be made to the claim, and allowed it in full. Upon review the 
District Court, without further opinion, sustained the référée, and 
from its order to that effect this appeal is taken. 

[2] We bave examined the voluminous record, with its greatly con- 
tlicting testimony. It is unnecessary to discuss it at any length, but 
we may briefly indicate the circumstances which lead us to the con- 
clusion we hâve reached. The company made similar goods for Na- 
than the year before, which he found satisfactory. By the time when 
the contract for 1907 was made, the price of cotton yarn had greatly 
advanced. In order to make goods which could be sold at retail at 
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25 cents, it was necessary to use yarn of a lower grade, to make goods 
of a lighter weight and to cheapen the finishing, at least of the drawers. 
The testimony as to the interviews preceding the making of the con- 
tract leaves no doubt in our minds that Nathan was informed that this 
inferior yarn would hâve to be used in the goods. 

[3] Referring to the bankrupt's assertion that the sale was by sam- 
ple, Judge Hough said : 

"A tec-hnical sale by sample Is not afcomplisliefl whenever a specimeu of 
the thlng uuder considération Is exliibited or discnssed dnring the progress 
of negotlatlon. There must be a defliiite Intention on the part of hoth ven- 
dor and vendee that a defiuite article shall be the standard to whlcU every 
delivery sliall coiiform, and It is certalnly not asklng too much of any one 
who allèges sucli an unusual and strict warranty to produce the standard 
for inspection. ïhe very fact that the standard sample cannot be produeed 
is gronnd of suspicion; for, when a nian's riglits dépend upon a particular 
pièce of eloth (for instance), the fact that he dld not keep that pièce of cloth 
^Yith sedulous care is ground for belief that it was not so important when 
the eontract was niade as the contracting party would wish the court to be- 
lieve." 

We hâve no doubt that Nathan was told that an inf,erior material 
would be used in making both garments (the shirts and the drawers), 
that they would weigh less, that the standard for shirts would be this 
inferior material made up generally as the last year's output was, that, 
for drawers, this inferior material (which they could not show him, 
because they had not yet decided just what it would be) would also 
be used, and that they would be finished like some drawers they 
showed him, without inside band, or suspender tape, with two buttons 
only, and single, instead of double, seated. We do not believe they 
gave him any samples, except subsequently, when they began to make 
the goods, and then sent many samples (like the goods) for him to 
use with his customers. 

There was évidence adduced upon the first hearing before the réf- 
érée tending to show that many of the garments were defective ; but 
we do not find this persuasive to a conclusion that they were unmer- 
chantable. They were of the cheapest class of underwear in the mar- 
ket, and were not intended or expected to hâve the perfection of high- 
er grade goods. Nathan was told that his goods would be lighter in 
weight than other goods made by the same mill to be sold by it to job- 
bers. He disposed of ail the goods except 42 cases, and although he 
testifîed that many of the goods he sold were thrown back by his cus- 
tomers, it must be remembered that this was during the panic of 1907, 
when any excuse, however trivial, was availed of to avoid acceptance 
of goods, which embarrassed traders had agreed to buy. Moreover, 
we do not knovv on what représentations Nathan sold to his own cus- 
tomers. He may bave said the goods would be substantially like those 
of the year before, although he had himself been distinctly told they 
would not be, on account of the rise in the price of cotton yarn. More- 
over, the trustée had fuU opportunity on the rehearing to supplément 
any weakness in the prior testimony by more persuasive proof. The 
42 cases which remained unsold were, as Nathan himself testifîed, not 
selected by him as poor goods, but were "just the ordinary run." If 
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thèse had ail been examined, and it had been demonstrated that so 
large a proportion of the contents was defective as to make them un- 
merchantable, the trustée might reasonably contend that the whole 
1,047 cases were in the same condition when received, and might hère 
argue that the District Court erred in confîning the counterclaim for 
imperfections to the 42 cases. This he failed to do, and we see no 
error in the referee's finding that there was a good delivery under the 
contract. 

[4] It appeared that Nathan received thèse goods, and held them 
without any inspection or examination, for weeks, and in some in- 
stances months, after their receipt.' The District Court held that this 
was not such an acceptance as would destroy a counterclaim for breach 
of warranty, express or implied, because "none of thèse defects could 
hâve been discovered without an unpacking of the goods and inspec- 
tion, garment by garment." We do not find the excuse sufficient. 
Nathan could tell whether the weight was less than he insists that it 
should hâve been, and apparently ail of the goods were Hghter than 
such weight, without disturbing a single garment. Two or three boxes 
taken at random out of each case could be thoroughly examined for 
the other alleged defects. If thèse goods were what the bankrupt as- 
serts they were, such an examination, conducted when each lot was 
delivered, would hâve disclosed that fact. The représentative of the 
Company urged Nathan, when the very first shipment was received, to 
make an examination to see if everything was ail right; but he re- 
fused to do so, and sent the shipment into warehouse, where it re- 
mained for weeks, while other shipments were coming in and being 
similarly disposed of without examination. 

We are of the opinion that the manufacturer's implied warranty of 
merchantability did not survive the acceptance of the goods. But we 
do not place affirmance upon that ground, because there is some évi- 
dence as to conversations with a représentative of the knitting com- 
pany, which the District Judge held amounted to a waiver of the right 
to insist on a return of goods, alleged to be unmerchantable, promptly 
after delivery and opportunity to examine. Instead of discussing that 
testimony, and the questions of law arising as to the power of the 
particular représentative (Frey) to bind the company to such a waiver, 
it seems better to décide, as we do, that the proof does not show that 
there was a breach of the implied warranty that the goods would be 
merchantable — a conclusion which was reached by the référée and 
expressed in his finding that "there was a good delivery of the goods 
contracted for." 

The order is affirmed. 
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FRANCIS V. CRAMP & CO. 
(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 52. 

1. Master and Servant (§ 278») — Injuries to Servant — Defective Appli- 

ANCES. 

That a pail, by which plalntifE was struck and injured, fell whlle being 
lovvered from a roof, half full of cément, due to the pulling out of the 
lugs that held the bail, showed that the pail was improperly constructed, 
or improperly inspected. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
954-972, 977; Dec. Dig. § 278.*] 

2. Master and Servant (§ 287*) — Injuries to Servant — Fellov? Servant 

— Négligence. 

Plaiutitf, while at work on a building In process of construction, was 
Injured by the fall of a pail half full of cément, as it was being lowered 
from the roof by a fellow workman, due to a defective fastening of the 
bail. The pail was provided by défendant, and was selected by plaintiff's 
fellow servant, who was lowering It, from several about a water tank 
on the roof. There were larger and stronger pails In the building, but 
it was not shown that they were on the roof, or accessible, unless the 
servant who selected the pail in question made an extraordinary effort 
to find them. Held, that such servant was not négligent in selecting 
the defective pail as a matter of lavs^. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1051-1067; Dec. Dig. § 287.*] 

8. Masteb and Servant (§ 235*) — Injuries t-o Servant — Fellow Servant — 
Inspection. 

Where several "army" pails had been placed about a water tank on 
the roof of a building in process of construction, to be used in the work, 
a servant was entitled to assume that auy one of the pails so furnished 
was sufliciently slrong to do the ordinary work for which it was in- 
tended, and he was under no obligation to make a Personal inspection of 
each pail and reject those which, in bis Judgment, were unfîtted for use. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
710-722; Dec. Dig. § 235.*] 

4. Master and Servant (§ 286*) — Injuries to Servant — Defective Appli- 

ances — Négligence — Question for Jury. 

Where plaintiff, a bricklayer, engaged in the construction of a build- 
ing for défendant, was injured by the fall of a pail half fiUed with ce- 
rnent, being lowered from the roof, by reason of the pulling out of the 
lugs holding the bail, whether the servant lowering the pail was at fault 
In selecting the particular pail used, whether such pail was properly 
constructed, whether défendant was négligent In providing such a pail 
for use, and whether suflicient diligence was shown by défendant in 
ascertaining its condition and kecping it in repair, were for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. § 
286.*] 

5. Master and Servant (| 103*) — Injuries to Servant — ^Appliances — Dutt 

OF Masteb. 

A master Is bound to exercise reasonable care to furnish for his serv- 
ant's use suitable, fit, and sutticient appliauces, and maintain them in a 
proper state of repair; and, while he may delegate the performance of 

•For other cases see same toplc & S numeek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indesea 
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the duty, his i'espoiib<il-,i]it.v still exb.ts, and he is liable for the fault of 
the persoii wlio acts by liis autliority in performing tlie sanie. 

[Ed. Note. — For otlier ca.ses, soe Jlaster and Servant, Cent. Dlg. § 175; 
Dec. Dis. § 103.* 

Concurrent negliseuce of niaster and fellow .servant, see note to Jlau- 
pin V. Texas & 1*. Hy. Co., 40 C. C. A. 2;'>(j.J 

Laconil)e, Circuit Judse, tlissentiug. 

In Error to the District Cotirt of the United States for the East- 
ern District of New York ; Van Vechten \''eeder, Judge. 

Action by John E. Francis against Cramp & Co. to recover for 
injuries to plaintilï vvhile in defendant's service, by defendant's alleged 
négligence.. Erom an order disniissing the complaint, piaintifï brings 
error. Reversed. 

M. P. O'Connor, of New York City (George F. Hickey, of New 
York City, of counsel, and M. P. O'Connor, of New York City, on tlie 
brief), for plaintilï in error. 

Eidlitz & Hulse, of New York City (Frederick Hulse and Martin 
A. Schenck, both of New York City, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. On November 7, 1910, the plaintiff was em- 
ployed by the défendant as a bricklayer upon a building at 149th street 
and Amsterdam a.venue, in the city of New York. While working 
upon a scaffold furnished by the défendant he was struck and seri- 
ously injured by a pail, half full of cément, falling upon him. The 
pail was lowered from the roof by a fellow workman, and while de- 
scending the nails which held the lugs to the pail pulled out and the 
loaded pail struck the plaintirf on the back while he was stooping 
over at his work. 

The pail was made of wood and is known as an "army pail." It 
had a round iron bail with no w-ooden hand pièce in the center. Tins 
bail was about the dianieter of a lead pencil and was held in place 
by means of lugs nailed to the outside of the pail. Each lug had four 
holes throLigh which nails were driven into the wood. No rivets were 
used. One of the lugs came ofï soon after the pail was lowered from 
the roof and when the pail tipped over the weight pulled off the other 
lug. Both lugs remained on the bail at the end of the rope. This 
pail was provided by the défendant, it was selected by Smith, the 
man who subsequently lowered it, from four or five other pails which 
were found around the water barrel on the roof. The pails furnished 
by the défendant were substantially of the same type — wooden pails 
with iron handles attached by lugs nailed to the outside. That the 
appliances were ail furnished by the défendant and that the method 
of doing the work was directed by the defendant's superintendent, is 
not disputed. 

The statement of the trial judge that the plaintiff was free from 
négligence is undoubtedly correct and was not disputed upon the ar- 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gument. The only question to bë considered is vvhether sufficient tes- 
timony was presented to warrant a finding by the jury that the défend- 
ant was guilty of négligence in providing for the use of its servants 
insufficient machinery, means and appHances to carry on the work 
safely. 

[1] That the défendant provided the pail which caused the injury 
is not denied. That the pail was improperly constructed or improp- 
erly inspected and was incapable of bearing the strain to which it 
was subjected is demonstrated by the fact that the handle gave way 
when it was only half fiUed witli cernent. 

[2] It is argued that Smith, who was a fellow servant, was guilty 
of négligence in selecting this particular pail. This proposition might 
properly hâve been argued to the jury, but cannot be maintained as 
matter of law. The pail was one of several about the water tank 
on the roof, provided by the défendant for carrying on the work. 
There were a few larger and stronger pails in the building, but it is 
not shown that they were on the roof or accessible to Smith, unless 
lie made an extraordinary effort to find them. He was not called 
upon to institute such a search. 

[3] Smith was justified in assuming that any one of the pails fur- 
nished by the défendant was sufïiciently strong to do the ordinary 
work for which they were intended. He was under no obligation to 
make a personal inspection of each pail and to reject those which in 
his judgment were unfitted for the work. This is not the duty of an 
ordinary workman and had he attempted to dictate the kind of appH- 
ances which the défendant should provide, he would, in ail probability, 
not hâve remained long in its employ. It was enough that the pail 
in question was provided for his use and that there was nothing to 
indicate to him that it was improperly constructed or out of repair. 

[4] Whether Smith was in fauit and the plaintifï's injuries were 
due solely to the négligence of Smith, whether the pail was properly 
constructed for the work in hand, whether the défendant used proper 
care in providing such an appliance for the use of its servants, whether 
sufficient diligence was shown by the défendant in ascertaining its con- 
dition and keeping it in repair; were ail questions of fact, which, in 
our judgment, should bave been submitted to the jury. It can hardly 
be contended that a verdict for the plaintiff upon thèse propositions 
could be set aside as against the weight of évidence. 

[5] The obligation which the law places upon the master in such 
cases is settled beyond dispute. It is his duty to take reasonable care 
and make reasonable effort to furnish for the use of his servants 
proper, suitable, fit and sufficient machinery, means and appliances, to 
maintain them properly and keep them in repair. He cannot avoid 
responsibility by shifting the duty upon others. He may delegate the 
duty, but the responsibility is still the master's and he is responsible 
for the fault of the person who acts by his authority and in his place 
and stead. If then, an injury occurs to a servant by reason of a de- 
fect in the ways, works, machinery or plant used in the business of 
the master, of which defect he knew or might hâve known by the ex- 
200 F.— 25 
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ercise of ordinary care and diligence, the servant, if ht be free from 
fault, as in the présent case, may recover the full amount of his dam- 
ages. 

Thèse propositions are so well settled that it is unnecessary to cite 
numerous authorities to sustain them. The rule is well stated in 
Hough V. Railway, 100 U. S. 213, at page 217 (25 L. Ed. 612), Mr. 
Justice Harlan says : 

"But it Is equally Implied In the same contraot that the master shall sup- 
ply the physieal means and agencies for the condnct of his business. It is 
also Implied, and public policy requlres, that In selecting suoh means he shall 
not be wanting in proper care. His négligence in that regard is not a haz- 
ard usually or necessarily attendant upon the business. Nor is it one which 
the servant, In légal contemplation, Is presumed to risk, for the obvious rea- 
SOB that the servant who is to use the instrumentais ties provided by the mas- 
ter bas, ordinarily, no connection with their purohase in the first instance, 
or with their préservation or maintenance in suitable condition after they 
hâve been supplied by the master." 

See also : B. & O. Railroad v. Baugh, 149 U. S. 368, 13 Sup. Ct. 
914, 37 L. Ed. 772; T. & P. Railway v. Archibald, 170 U. S. 665, 668, 
669, 18 Sup. Ct. 777, 42 L. Ed. 1188; Northern Pacific Railway v. 
Herbert, 116 U. S. 642, 647, 6 Sup. Ct. 590, 29 L. Ed. 755. 

We thinlc that the question of the defendant's négligence should 
hâve been presented to the jury. It was for them to say whether the 
pail in question was a safe and suitable instrumentality for the work 
in hand. If it were defective and unsuitable did the défendant know 
or should it hâve known of the def ects ? 

The judgment is reversed. 

LACOMBE, Circuit Judge (dissenting). I am unable to concur 
with the majority of the court in the disposition of this case. There 
is nothing to indicate that pails of this type were insufficient for the 
use to which this one was put. The wire handle did not break, nor 
did it pull out of the lug. The four nails which fastened each lug to 
pail were clinched over on the inside of the pail. There is nothing to 
show that such a method of fastening was not as secure as rivets 
would be. After the accident, as the witness says : 

"The lugs were attached to the handle; the nails were not attached to 
the lugs; I didn't see any nails." 

Apparently what gave way were the nails; either the heads came 
ofï, or the lugs slipped over them. Whether this happened because of 
some defect in the pail which reasonable inspection would hâve dis- 
closed or from some other cause there is nothing to show. It may be 
that the nail heads on this pail were originally too small, or that some 
part of the nails below the head where they were imbedded in the 
wood had been acted upon by rust during long use and so gave way, 
or that some hard usage on the very day in question had knocked ofï 
the heads on one side. The weakness might hâve been apparent upon 
inspection, or it might not. It would be guesswork on the part of a 
jury to find that this particular pail when put to use to lower the mortar 
was in such a visible condition that an ordinarily prudent man would 
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Have hesitated to use it. So, too, it would be mère guesswork to say 
that pails of this type, with nails driven through lugs and pail and 
clenched on the inside are not of a fit sort to lower 30 or 40 pounds 
weight. 

The master is not an insurer; there must be something proved to 
show some sort of négligence on his part. In my opinion the case at 
bar is on ail fours with two prior décisions of this court, The France, 
59 Fed. 479, 8 C. C. A. 185, and Reilly v. Campbell, 59 Fed. 990, 8 
C. C. Aj 438, which lay down the law as I understand it to be. The 
décisions cited in the majority opinion from the Suprême Court are 
not in conflict with our opinion in thèse two cases. In Hough v. Rail- 
way there was a defect in the cowcatcher known to exist before the 
accident. Plaintifï had called attention to it and had been assured it 
would be repaired. In Baltimore & Ohio R. R. v. Baugh there was 
no defect of tools or machinery. A "helper engine" ran without fol- 
lowing a scheduled train properly flagged. In T. & P. R. R. v. Archi- 
baJd there was a visible defect in the coupling observed before the 
accident and which proper inspection would have disclosed. In North- 
ern Pacific R. R. V. Herbert the brake was so badly broken and eut 
of order that it could not be made to work, a defect perfectly visible 
upon inspection. 

For those reasons I dissent. 
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{Circuit Court of Appeals, Eighth Circuit October 2S, 1012.) , 

No. 3,603. 

MuîficiPAi, O0RPORAT10N8 (I 253*) — Ijighting Contract — Construction — 
Bbeach — Déclaration by Board of Public Impbovements — Auihokitt. 
Plaintifï clty executed a contract with a llghtlng company to do the 
public ligliting for 10 years; défendant surety company executing a 
bond to secure faittiful performance of the contract. Section D of the 
contract provided that the board of public improvements should décide 
ail questions which might arise relative to the exécution of the contract, 
and that its décisions should be final. Section F declared that the com- 
pany, lu good faith and within 30 days after approval of the contract, 
should commence and thereafter regularly carry on preparatory work 
for carrying out the contract, with such force and In such manner as 
would secure the llghtlng on and after September 1, 1900 ; that the rate 
of progress of the work was an essentlal condition, and that if the 
board dld not deem the progress sufiicient it should proceed as provided 
In section M, which stipulated that, after probable cause for supposlng 
that any condition, covenaut, or agreemeiit of the contract was not being 
carried out In good faith, the board of public Improvements should set 
a day, give notice, and conduct a hearing, and If it was then of the opin- 
ion that the llghtlng company was not proceeding in good faith it mlght, 
after notice and continued default for 10 days, déclare a breach of con- 
tract and relet, etc. Eeld, that the question of the existence of probable 
cause for supposlng that the contractor was not carrying out the con- 
tract in good faith as provided In section M was not for the conclusive 
détermination of the board, but whether it was or not was an essential 

*For otber cases see ssme topic & § nvmbkb in Dec. & Am. Oigs. 1907 to date, & Hep'r Indexes 
t Rehearlng denied February 17, 1913. 
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condition of faet précèdent to action by the board, whlch was opeu to 
gênerai Inqulry in a court of justice. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
695; Dec. Dig. § 253.*] 

In Error to the Circuit Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Action by the City of St. Louis against the National Surety Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed 
and remanded. 

W. C. Marshall, of St. Louis, Mo. (Henderson, Marshall & Becker, 
of St. Louis, Mo., on the brief), for plaintiff in error. 

Lambert E. Walther and William E. Baird, both of St. Louis, Mo., 
for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges, 

HOOK, Circuit Judge. On this writ of error the National Surety 
Company complains of a judgment which the city of St. Louis, Mo., 
recovered against it as surety for the faithful performance by the 
Kern Incandescent Gas Light Company of a contract for public light- 
ing. The contract was dated February 2L 1900, and approved March 
16th by the city council. The period of lighting was for 10 years be- 
ginning September 1, 1900. The obligation of the Surety Company 
was in the pénal sum of $200,000. The declared breach of the con- 
tract was in the failure of the Kern Company to proceed in good faith 
with the preliminary work of installation essential to the commence- 
ment of lighting on the date fîxed. Section D of the contract contains 
a gênerai provision that the board of public improvements, a depart- 
ment of the municipal government, should détermine the amount of 
lighting to be paid for and décide ail questions which might arise 
relative to the exécution of the contract by the Kern Company, and 
that its estimâtes and décisions should be final and conclusive. It 
was specially provided in section F that the Kern Company should in 
good faith, within 30 days after the approval of the contract, com- 
mence and thereafter regularly carry on the preparatory work with 
such force and in such manner as would secure the lighting on and 
after September Ist, that the rate of progress of the work was an 
essential condition, that monthly reports thereof should be submitted 
to the board, and that if it did not deem the progress sufficient it 
should proceed "as provided in section M." By section M it was 
agreed "that, if there be probable cause for supposing that any con- 
dition, covenant, or agreement of this .contract * * * is not be- 
ing carried out in good faith, the board of public improvements shall 
set a day," give notice, and conduct a hearing, and if then it should 
be of opinion that the Kern Company was not proceeding in good 
faith it might, after notice thereof and continued default for 10 days, 
déclare a breach of the contract, subject to the approval of the mayor, 
take possession of the equipment of the Kern Company as forfeited, 

*For otlier cases sec eame topic & § i^vi^beb in Dec. & Am. Qies. 1907 to date, & Rep'r Indexe» 
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relet the lighting contract to another, and charge the Kern Company 
and its surety with any excess of cost. 

On May 26, 1900, the board adopted a resolution that there was 
probable cause for supposing that the Kern Company was not carry- 
ing out the contract in good faith, and that the progress of the work 
was not deemed sufficient to secure the beginning of the lighting on 
September Ist. After notice and hearing the board resolved on June 
5, 1900, that in its opinion the Kern Company was in default in the 
particulars noted, and on June 19th it declared a breach of the con- 
tract. The mayor approved the action. On July 10, 1900, upon com- 
pétitive proposais, the city awarded the lighting contract to another 
company at an increased cost to it of more than $200,000, the penalty 
of the bond. Thereafter it brought action and recovered judgment for 
the above amount. 

The question for décision is whether the existence of probable cause 
for supposing that the Kern Company was not carrying out the 
contract in good faith, as provided in section M, was for the conclu- 
sive détermination of the board, or, on the other hand, was an es- 
sential condition of fact précèdent to its action open to gênerai inquiry 
in a court of justice. The latter theory was fairly presented by a 
spécial défense of the Surety Company and the évidence at the trial, 
but the trial court directed a verdict for the city. We think that the 
existence of probable cause was intended as a justiciable prerequisite 
to the action of the board, and that its finding thereon did not ex- 
clude judicial inquiry. The language of M is that the board may pro- 
ceed "if there be probable cause" ; not if there be such cause in its 
opinion or judgment, or if it believes there is cause, or words of sim- 
ilar import, which would naturally be expected if it were intended 
that the décision of the board of its right to proceed should be final. 
The phrase "if there be probable cause," standing alone, as it does 
in M, indicates that the cause must actually exist, independently of 
the board's own view or opinion. 

The city invokes the rule that a contract should be taken in its en- 
tirety to ascertain its meaning, and it points to the gênerai provisions 
of section D. There is force in this; but we think that, where the 
right or power claimed is a hard one, as undoubtedly it is hère, plain 
and express terms should be employed. United States v. O'Brien, 220 
U. S. 321, 31 Sup. Ct. 406, 55 L. Ed. 481. Section D, with its gên- 
erai provisions for conclusive estimâtes ajid décisions by the board, 
separate and removed from those with which we are directly con- 
cerned, might well hâve been thought to apply to matters arising after 
the lighting began. It mentions as its first object "the amount of 
lighting which is to be paid for," and as its second "ail questions which 
may arise relative to the exécution of this contract." On the other 
hand, section F, which specifically treats of good faith in the prose- 
cution of the preparatory work, makes no référence to D, but does 
refer to M, with its phrase "if there be probable cause." Outside of 
D there is nothing in the contract which makes final and conclusive 
the board's décision of the matter in hand. We think the construc- 
tion claimed is too doubtful for such a case. 
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Other spécial défenses were held insufficient on demurrer, and we 
think rightly. It is sufficient to say of them briefly that the validity 
o£ the contract with the Kern Company was attacked for failure to 
observe provisions of the city charter which we think are not applica- 
ble to a long-term contract for municipal lighting, and also because 
the Kern Company, a foreign corporation, had not qualified itself to 
do business in the state. 

The judgment against the Surety Company is reversed, and the 
cause is remanded for a new trial. 



WILHIÏE y. HOUSTON et al. 

(Circuit Court of Appeals, Eiglith Circuit. October 28, 1912.) 

No. 3,719. 

L Brokers (§ 6*) — Relation to Client^Acts. 

Where défendant employed plalntifEs to purcliase and sell grain for 
him on commission at varions e.\:changes, plaiutifCs tiaving no interest 
in the purcliases and sales otber tlian as defendant's brokers, tbeir rela- 
tion was not affected by the fact that in executing defendant's orders 
plaintiffs assumed the position of principals toward those with whom 
they dealt. 

[Ed. Note.— -For other cases,, see Brokers, Cent. Dig. § 4; Dec. Dig. § C.*] 

2. Brokers (§ 21*) — EMPLorMENT— Fubchase and Sale of Grain — Ex- 

CirANGES. 

An order from a customer to a broker, to be executed on a board of 
trade, contemplâtes conforinity to the rules and customs that prevaii 
there. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 17 ; Dec. Dig. 
§ 21.*] 

3. GaMING (§ 2*) — PUECIIASK AKD SaLE OF GRAIN EXCHANGKS WhaT liAW 

Govekns. 

Where orders for purchases and sales on exchanges were niade through 
brokers, the legality of the transactions was governed by the law of the 
state where the exchange was located. 

[Ed. Note.— For other cases, see Gamiiig, Cent. Dig. § 2; Dec. Dig. § 2.*] 

4. Gaming (§ 12*) — Purchases and Sales of Commodities for FurrHi: De- 

LIVEBY. 

In Illinois a contract of purchase or sale of a commodity for future 
delivery is void only when both parties intended it as a wager on the 
market movements, to be settled by payment of différences, while In 
Missouri the contract is void by statute if either party so iutended. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. § 22 ; Dec. Dig. 
§ 12.* 

Sales and purchases under agreements for settlenient of différences 
between contract price and market price, as wagering contracts, see note 
to Ware v. Pearsons, 98 C. C. A. 368.] 

5. Gaming (§ 49*) — Purchase and Sale of Grain — Future Delivery. 

The mère fact that no grain was actually dclivered or recelved pur- 
suant to purchases and sales thereof, bat that the sales and purchases 
were set off against others according to the cnstom of exchanges, did not 
show that the transactions were illégal. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. §§ 100-102; Dec. 
Dig. § 49.*] 

*For other cases see saine topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Gaming (§ 40*) — Gambling Transactioîst— Purchase and Sale op Gbaiiî 

iLLEGAlaTY — BUBDEN OF PROOF. 

Where eontracts for the purchase and sale of grain on exchanges were 
fair on their face and presumptively lawful, regardless of the undis- 
closed intention of the défendant, the burden was on défendant to prove 
that the transactions were raere wagers on the fluctuations of the market. 

[Ed. Note.— For other cases, see Gamlug, Cent. Dig. §§ 100-102; Dec. 
Dlg. § 49.*] 

7. Appeal and Eiîror (§ 1050*) — Admission of Evidence — Pkbjudicb. 

The admission of incompétent évidence is not prejudicial, where it 
added nothing of moment to the évidence already introdueed on the same 
subject, 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4153- 
4160, 4166; Dec. Dig. § 1050.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Action by William R. Houston and another against Ola Wilhite. 
Judgment for plaintiffs, and défendant brings error. Affirmed. 

J. P. O'Meara, of Bartlesville, 0kl., and W. H. Kornegay, of Vin- 
ita, 0kl., for plaintiff in error. 

Lathrop, Morrow, Fox & Moore and Thomas H. Reynolds, ail of 
Kansas City, Mo., and B. B. Poster, of Bartlesville, Okl., for défend- 
ants in error. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

HOOK, Circuit Judge. Wilhite complains of a judgment which 
Houston and Fible obtained against him on an account for disburse- 
ments and commissions on sales and purchases of grain. His défense, 
or rather the only one material hère, was that the transactions out of 
which the account arose were gambling transactions ; that is to say, 
that it was not intended the grain dealt in should be delivered or re- 
ceived, but that the ventures were mère wagers on the fluctuations of 
the market, to be settled according to the diifïerences between contract 
and market priées. Most of the defendant's assignments of error re- 
late to the refusai of the trial court to direct a verdict in his favor, the 
refusai of instructions asked, and the charge given by the cotirt to the 
jury. It is not necessary to recite them in détail. They can be dis- 
posed of by referring to facts which were either uncontroverted or 
settled by the verdict in favor of the plaintiflîs and to certain princi- 
ples of law which we think are well established. 

[1,2] The plaintiffs, who are brokers at Kansas City, Mo., acted 
almost entirely upon telegrams and letters from the défendant and 
his agent. According to the instructions given them the orders for 
sales and purchases of the grain were executed on the boards of trade 
at Kansas City and Chicago. The character of such exchanges, their 
legitimate relation to the business world, and their opérations are de- 
scribed in Board of Trade v. Christie Grain & Stock Co., 198 U. S. 
236, 25 Sup. Ct. 637, 49 L. Ed. 1031, where some of the aspects of 
the case at bar which counsel deem sinister find adéquate explanation. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to late, & Rep'r Tn<Ie.\ea 
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The plaintiffs had no interest in the sales and purchases they were 
directed to make, other than as defendant's brokers ; and this relation, 
as between them, was not aiïected by the fact that in executing de- 
fendant's orders the plaintiffs assumed the position of principals to- 
ward those they dealt vvith. Clews v. Jamieson, 182 U. S. 461, 481, 
21 Sup. Ct. 845, 45 L,. Ed. 1183. An order from a custonier to a 
broker, to be executed upon a board of trade, contemplâtes conformity 
to the rules and customs which prevail there. Bibb v. Allen, 149 U. 
S. 481, 489, 13 Sup. Ct. 950, 37 L. Ed. 819. The rules of the boards 
of trade at Kansas City and Chicago prohibited ganibling transactions. 

[3-5] As regards their legality the sales and purchases of grain iu 
the Chicago market were governed by the law of Illinois; those in 
the Kansas City market, by the law of Missouri. Berry v. Chase, 77 
C. C. A. 161, 146 Eed. 625; Edwards Brokerage Co. v. Stevenson, 
160 Mo. 516, 61 S. W. 617. In Illinois a contract of sale or purchase 
of a commodity for future delivery is void if both parties intended 
it as a wager upon the market movements to be settled by différences, 
but not if only one of them bas that intention. That is the gênerai 
rule in the absence of statute. In Missouri the contract is declared 
void by statute if either party so intends, though the other does not. 
Cleage v. Laidley, 79 C. C. A. 284, 149 Fed. 346. Nothing appeared 
in the correspondence of the parties or their conférences before the 
controversy arose to indicate that the transactions vi'ere not intended 
to be legitimate. The mère fact that no grain was actually delivered 
or received, but that the sales and purchases were set off against others 
according to the custom of exchanges, did not show they were illégal. 
Cleage v. Laidley, supra. 

[6| The contracts were therefore fair on their face and presump- 
tively lawful, whatever may hâve been the undisclosed intention of de- 
fendant. In this situation the law is that, when défendant asserted 
they were wagers upon the fluctuations of the market, the burden was 
on him to prove it. Clews v. Jamieson, supra, 182 U. S. 491, 21 Sup. 
Ct. 845, 45 L. Ed. 1183. The foregoing are the principles which con- 
trol the case, and the trial court explaiued them to the jury fully and 
in détail. So far as the instructions requested by défendant stated 
the law correctly, they were either given or embodied in the gênerai 
charge. We hâve examined the exceptions to the charge, and do not 
think any of them well taken. Whether both parties or either of them 
intended to wager or gamble was fairly submitted to the jury, the 
jury found against the défendant on the issue, and there was substan- 
tial évidence to support the tînding. 

[7] But one other question requires notice. The day before the 
dealings shown on the account were finally closed the défendant went 
to Kansas City and conferred with one of the plaintiffs and their man- 
ager, who had been advised of his coming by a telegram from the 
agent who had acted for him in giving orders. After the conversation 
plaintiffs wrote the agent saying: 

"With référence to Mr. "Wilhite, we beg to stiite tliat he called [ou] us late 
this aftenioon and made arrangements for tlie protection of liis accouut." 
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This letter was offered in évidence as part of the plaintiffs' case in 
chief , but was then excluded. Af terwards the court reversed its rul- 
ing, when plaintiffs' évidence in rebuttal was being received, and ad- 
mitted the letter over defendant's objection. Ordinarily letters form- 
ing a part of a course of correspondence between parties about their 
business transactions are admissible in an action involving the transac- 
tions. Clark V. Carrington, 7 Cranch, 308, 321, 3 L. Ed. 354. But 
even if the one hère was not admissible, it was unimportant. It added 
nothing of moment to the évidence which had already been received 
on the subject. Testimony had been given on behalf of both parties 
at the proper and regular stages of the trial as to the conférence at 
Kansas City, what was said and agreed to, and what was not said and 
agreed to. Each party had given his version in détail, and the clause 
of the letter quoted was no more than an indefinite réitération of the 
position of the plaintiffs, which the défendant had expressly denied. 

We hâve exercised our discrétion to pass over serious objections to 
defendant's assignments of error, and hâve given considération to 
those which we think merit it. 

The judgment is afïîrmed. 



SKEELE COAL CO. v. ARNOLD. 
(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 75. 

1. Sales (§ 384*) — Conteact to Puechase — Beeach — Action foe Damages — 

Accru AL. 

Défendant agreed to purchase from the M. Coal Co. a quantity of coal 
in equal montWy installments between Aprll 1, 1909, and April 1, 1910, 
at 05 cents a ton f. o. b. mines. Early in April, 1909, défendant repudlat- 
ed the contract, and in May foUowing the coal company ceased to ask 
for shipping directions and to mine or tender the coal. Held, that the 
coal Company could hâve then sued and recovered its entlre damages. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §| 1098-1107; Dec. 
Dig. i 384.»] 

2. Sales (§ 384*) — Conteact to Ptjkchasb — Beeach — Measuee of Damages. 

Where a buyer of coal to be delivered between April 1, 1909, and April 
1, 1910, repudiated the contract, the seller should hâve disposed of its 
coal to others at the market priée, if that exceeded the cost of produc- 
tion; the measure of damages for the breach being the différence be- 
tween the contract price and the market price for coal to be delivered 
in the future, under a contract as similar to the repudiated contract 
as it could obtain. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. § 384.*] 

3. Sales (§ 384*) — Contbact to Puechase — Bbeach — Measuee of Damages. 

Défendant agreed to purchase 100,000 tons of coal from the M. Coal 
Co. between April 1, 1909, and April 1, 1910, at 65 cents a ton at the 
mine, in equal monthly installments; the coal company being required 
to pay a brokerage commission of 5 per cent. Défendant early in April, 
1909, repudiated the contract, after which the coal company mined 
1,500 tons In Aprll, 1909, and then closed the mines to October follow- 
Ing, when It agaln began to mine and sell coal. During the flrst sis 

•For other cases see same topic & § numekk iù Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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months the M. Co. dld not mine the coal required, but during the secoud 
six months It dld mine and sell to others about 33,000 tons. There waa 
évidence that during tlie first period the market priée was less than the 
cost of production. Held that, under such circumstances, the coal Com- 
pany was not bound to mine, the measure of damages belng the différence 
between the contract price and the cost of production, with brokerage 
added; but, havlng sold ail the coal It produced during the second six 
months at more than the contract prlce, it was not entltled to recover 
anythlng for the coal whlch défendant failed to take during that period. 
[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1098-1107; Dec. 
Dig. § 384.*] 

4. Appkal and Ekeob (§ 248*) — Rxjlings — Necessitt or Exceptions. 

A ruling to which no exception was taken cannot be reviewed on a 
writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1432, 
1435-1468; Dec. Dig. § 248.»] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York; E. Henry Lacombe, Judge. 

Action by Cohen C. Arnold, as trustée of the Meriden Coal Com- 
pany, against the Skeele Coal Company. Judgment for plaintiff, and 
défendant brings error. Affirnied. 

James C. Foley and Nicholas W. Hacker, both of New York City, 
for plaintiff in error. 

C. Andrade, Jr., of New York City, for défendant in error. 

Before EACOMBE, COXE, and WARD, Circuit Judges.. 

WARD, Circuit Judge. In March, 1909, the Skeele Company agreed 
to take 100,000 tons of coal from the Meriden Coal Company, in equal 
monthly proportions between April 1, 1909, and April 1, 1910, at 65 
cents a ton f . o. b. mines. Early in April, 1909, the Skeele Company 
repudiated the contract. The Meriden Company, after some negotia- 
tions, must be taken to hâve acquiesced in this répudiation in May, 
1909, because after that it ceased to ask the Skeele Company for ship- 
ping directions and ceased to mine or to tender coal. 

The Meriden Company mined some 1,500 tons of coal in April, and 
then closed the mines down to October 1, 1909, when it began again 
to mine and sell. The year is therefore divided into two periods, of 
six months each, during the first of which the Skeele Company should 
hâve taken 50,000 tons which it did not take, and during which the 
Meriden Company ceased to mine, and during the second of which 
the Skeele Company should hâve taken 50,000 tons, which it did not 
take, and the Meriden Company did mine and sell to others about 
33,000 tons. 

[1, 2] The question to be determined is the proper measure o£ the 
Meriden Company's damages. As the purpose of the law is compen- 
sation, the Meriden Company should be put as far as possible in the 
same position it would hâve been in if the contract had been carried 
out. It could hâve brought suit to recover its entire damages in May, 
1909, when it acquiesced in the Skeele Company's répudiation of the 
contract. Dingley v. Oler, 117 U. S. 490, 6 Sup. Ct. 850, 29 L. Ed. 

•For other cases see same topic & § numbbik in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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984. It ought then to havc disposed of its coal to other parties, it be- 
ing a staple article, at the market price, if that exceeded the cost of 
production. The measure of damages would then hâve been the dif- 
férence between the contract price and the market price for coal to 
be delivered in the future under a contract as similar to the repudiated 
contract as it cotild obtain. However, it elected, as it had a right to 
do, to bring suit after the term of the contract had expired. At that 
time it was possible to show the market price of coal for each month 
of the term of the contract. 

[3] There was a conflict of testimony as to the market price of coal 
between April 1 and October 1, 1909. Witnesses for the Skeele Com- 
pany testified that it was higher than the contract price, while witnesses 
for the Meriden Company testified that it was less than the cost of 
production. There was no obligation upon the Meriden Company to 
mine in the latter case. The verdict of the jury shows that they be- 
lieved the Meriden Company's account. Therefore the measure of 
damages for the Skeele' Company's failure to take 50,000- tons between 
April 1 and October 1,1909, was the différence between the contract 
price and the cost of production. The cost of production would hâve 
been, including the royalty, 50 cents a ton. If the brokerage commis- 
sion of 5 per cent., which the Meriden Company owes to the broker 
who negotiated the contracta be added as a part of the cost of produc- 
tion, then the différence is 10 cents a ton, or $5,000. As, however, 
the Meriden Company did not save this commission, being still liable 
for it to the broker, it should be added, and the proper measure would 
be $7,500. If the commission be not treated as a part of the cost of 
production, then the différence between the cost of production and the 
contract price would be 15 cents a ton, resulting in the same sum of 
$7,500. 

[4] For the period October 1, 1909, to April 1, 1910, the plaintiff 
did mine and sell its coal at more than the contract price, but not to 
the amount of 50,000 tons. As it says that the capacity of the mine 
was 100,000 tons a year, which was the amount it agreed to deliver, 
there is nothing to show that it could not hâve produced 50,000 tons 
in that period. Therefore it lost nothing. The verdict being for $10,- 
000, it seems quitè clear that the jury must hâve allowed the plaintiff the 
commission of 5 cents a ton on the whole 100,000 tons. That question 
was raised by counsel after the charge, and the judge ruled that the 
whole commission of $5,000 should be allowed, without any exception 
being taken by the défendant. 

The judgment is afiirmed. 



396 200 FEDERAL REPOKTKi; 

SCHIRMER y. GOSS. 
(Circuit Court of Appeals. Second Circuit. November 11, 1912.) 

No. 38. 

1. Masteb and Servajtt (§ 144*) — Injuries to Servant — Kules — Promul- 

gation — DlSUSE. 

Wliere defeudaut, operating a litliographing plant, had promulgated a 
neeessary rule proliibiting cleaning of presses until afternoon on Satur- 
days, when tlie power was slmt off, and plalntlff, an employé, was in- 
jured wlnle cleaning a press in violation of the rule, under ordevs of 
his pressnaan, by the latter causing the press to move when plaintifC was 
In a dangerous situation, and there was évidence that there had been 
such a continuai infractiou of the rule as to indicate nonenforcemeut, 
the promulgation of the rule was no défense to an action for the master's 
négligence. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. § 287 ; 
Dec. Dig. § 144.*] 

2. Master and Servant (§ 144*) — Injuries to Servant — Concureing Nég- 

ligence. 

Concurring négligence of a pressman, who was plaintiff's fellow serv- 
ant, in starting a press while plaintiff was in a dangerous position, 
cleaning the same, at a time. when such work was prohibited by rule. 
was no défense to the master's liability for the injuries sustained, where 
It appeared that his own négligence in permitting the rule to be con- 
tinually violated concurred to cause the injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 287 ; 
Dec. Dig. § 144.* 

Concurrent négligence of master and fellow servant, see note to Mau- 
pin V. Texas & P. Ry. Co., 40 C. C. A. 2,^6.] 

In Error to the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Action by Thomas Goss, as administrator, etc., against G. Schirmer. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

Eidlitz & Hulse, of New York City (Frederick Hulse and Martin 
A. Schenck, both of New York City, of counsel), for plaintiff in error. 

Thomas J. O'Neill, of New York City (L. F. Fish, of New York 
City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The action is for négligence of an em- 
ployer ; plaintiff's intestate having been employed in the lithographing 
plant of défendant. Deceased, a boy of 18 years, was cleaning one 
of the presses about 11 a. m. on a Saturday, when the press was 
started and he was crushed and killed. The pressman, one Seitz, in 
whose gang deceased was working, had instructed him to clean the 
machine, and himself started the machine while Goss was obeying his 
instructions. The action was brought under the New York Liability 
Act of 1902 (Laws 1902, c. 600), and it was contended at the trial, 
as one ground for recovery, that Seitz and Goss were not fellow serv- 
ants, but that the former was acting as superintendent in starting the 
press. It is not neeessary to discuss this branch of the case, because 

*For other cases see same topic &. § numbbh in Dec. & Am. Digs. 1Û07 to date, & Rop'r Inde.xea 
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no contention is made in this court by plaintiff that the two were not 
fellow servants. 

[1] The trial judge sent the case to the jury solely on the question 
whether or not the master had been négligent in not formulating and 
promulgating a rule as to cleaning the presses, which would hâve 
safeguarded his employés from accidents. There had been a rule 
adopted, and there was testimony showing that it was repeatedly dis- 
obeyed. We fully discussed the questions of rules, of their enforce- 
ment, and of the effect of toleration of repeated violations of them 
in Canadian Pacific Railway v. Elliot, 137 Fed. 904, 70 C. C. A. 242. 
It is unnecessary to repeat anything there said. The court in the 
case at bar charged the jury that : 

"If there had been such a continuai Infraction as to indlcate nonenforce- 
ment, so that a man who was about hls business reasonably would bave as- 
certained it, a mère promulgation of the rule would not hâve proteeted hira." 

This was excepted to, but under the authority above cited it was a 
proper charge. 

The only other exception (except as to some minor questions of 
évidence which need not be discussed) was to a refusai to dismiss the 
complaint at the close of the whole case. The court left it to the 
jury to say whether the making of some rule about cleaning presses 
in this establishment of 150 employés was necessary in the exercise 
of reasonable prudence. The case at bar diflfers from others which 
are reported, because there can be no suggestion that the jury was 
allowed, after the event, to guess at some unformulated rule which 
might seem to it to be a désirable one to adopt. The défendant had 
in fact himself formulated a rule that the presses should be cleaned 
only after 12 o'clock noon on Saturdays, and the gênerai superin- 
tendent of the factory testified that he regarded this rule "as of im- 
portance, highly important." Why it was important was disclosed by 
the same witness when, in answer to a subséquent question, he 
stated that at noon on Saturdays "the povi'er was shut down and you 
cuuld not run any presses after 12 o'clock." This rule was not printed 
and posted up ; but défendant insisted that it was promulgated, so that 
it was generally understood. 

Assuming that it had been sufficiently promulgated, and that ail in 
the shop understood that such a rule had been made, the jury found 
on abundant évidence that there had been continued infractions of it, 
tolerated by the master ; and where there bas been such continued in- 
fractions, thus tolerated, the mère adoption and promulgation of the 
rule will not protect the master. Upon the testimony the jury could 
hardly hâve reached any other conclusion than the one they did, viz., 
that the master was négligent for tolerating disobedience of a rule 
as important as this one manifestly was. Of course, if the jury found 
(as their verdict shows they must hâve found) that the rule was a 
dead letter, deceased cannot be held guilty of contributory neghgence 
in obeying an order to clean the press before 12 o'clock on Saturday. 
[2] Undoubtedly there would bave been no accident if Seitz had 
not negligently started the press without undertaking to ascertain 
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whether the boy he had ordered to clean it was or was not in a posi- 
tion of safety. But that will not excuse the master because, without 
the latter'c négligence co-operating with Seitz's, nothing would hâve 
happened. If the rule had been properly promulgated and enforced, 
no one would hâve been cleaning the machine until after 12 noon on 
this Saturday. Then, if Seitz moved the lever or other part by which 
the press vvas ordinarily set in motion, the machine would not start, 
because, the power having been shut down, there was nothing to niake 
it move. 
The judgment is affirmed. 



TRANKFORT BROOM CO. v. WESTERN WAREHOTJSE CO, 

(Circuit Court of Appeals, Eighth Circuit October 28, 1912.) 

No. 3,655. 

1. CONTRACTS (§ 1C9*) — CONSTBUCTION — ^ATTENDANT CiRCUHSTANCES. 

ïlie court. In eonstruing a contract, may consider it In the light of the 
attendant cireumstances. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. § 752; Dec. 
Dlg. § 169.*] 

2. Sales {'§ 7*) — Conteacts — What Constitutes. 

rialntiff, a manufacturer of lirooms and dealer In broom materials 
and supplies, olïered Its contract to défendant, a corporation engaged 
chiefiy in the business of gênerai broomcorn comnalssion and storage, 
though dealing to some extent in broomcorn on its own account, for 50 
cars of broomcorn "at not over CSG per ton, and commission of $5 per 
ton, f. o. b. cars from place of origin." Défendant accepted the otïer, 
completed by stating the car minimum. At defendant's invitation, plain- 
tiff's manager went to defendant's headquarters to buy broomcorn. Dur- 
Ing the negotiations a form of contract for tlie outright purchase from 
défendant of 50 car loads at marlîet cost, but not exceeding $80 per ton, 
plus ?5 per ton commission, was rejected, and thereafter the otfer was 
prepared and accepted. Held, that the offer and aeeeptance was not a 
contract of sale and purchase, but obligated défendant to go into the 
mariset and, if possible, buy for plaintlff, at not exceeding $80 per ton, 50 
cars of broomcorn at a commission of $5 per ton. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 16, 17 ; Dec. Dig. 
§ 7.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by the Frankfort Broom Company against the Western 
Warehouse Company. There was a judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

S. B. Amidon, of Wichita, Kan., Robert L. Greene, of Frankfort, 
Ky., A. C. Van Winkle, of Louisville, Ky., and Jean Madalene, of 
Wichita, Kan., for plaintiff. in error. 

J. N. Haymaker and H. C. SIuss, both of Wichita, Kan., for de- 
fendant in error. 

Before SANBORN and HOOK, Circuit Judges, and McPHER- 
SON, District Judge. 

•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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HOOK, Circuit Judge. This is an action by the Frankfort Broom 
Company against the Western Warehouse Company for breach of 
contract. The question upon which the case turns is whether the con- 
tract is one of absolute sale and purchase, as the plaintiff claims, or, 
as claimed by défendant, a mère employment of it to purchase in the 
market on commission. The trial court turned on the light of the 
attendant circumstances, as it might do (Merriam v. United States, 107 
U. S. 437, 2 Sup. Ct. 536, 27 L,. Ed. 531), and held with défendant. 
The contract, in the form of a written proposition by plaintiff and an 
acceptance by défendant, is as follows: 

"Wichlta, Kansas, August 31, 1909. 

"Western Warehouse Co., Wicbita, Kan. — Gentlemen: We herewith ofïer 
you our contract for flfty (50) cars of Oklahoma, sound, good green color 
broomeorn, self-working, or nearly so, at net over eighty (SO) dollars per 
ton, and commission of five dollars per ton, f. o. b. cars from place of origin. 
To be In good, dry condition, not damaged or stained, and to be shipped be- 
tween now and October 15, 1909. 

"Very truly yours, Frankfort Broom Co., 

"By M. Dorn, Mgr. 

"Car minimum, 18,000 Ibs. 

"Accepted Aug. 31, 1909. 

"Western Warehouse Co. 

"Per I. L. Rasmussen Sec'y." 

By the latest time for delivery under the contract the market value 
of the broomeorn had nearly doubled, making an increase for the 
quantity specified of about $31,000. 

Taking the case most strongly for the plaintiff, against whom the 
trial court decided, the circumstances were as follows: The principal 
business of défendant, and for which it was incorporated, was that of 
"gênerai broomeorn commission and storage," though to some extent it 
dealt in broomeorn on its own account. Its headquarters were at Wi- 
chita, Kan. Plaintiff was engaged at Frankfort, Ky., in manufacturing 
brooms and dealing in broom materials and supplies. At defendant's 
invitation the manager of plaintiff went to Wichita to buy broom- 
eorn. During his negotiations with defendant's secretary, he tendered 
him a form of contract for the outright purchase from défendant of 
50 car loads at market cost, but not exceeding $80 per ton, plus $5 
per ton commission. It was rejected because, as defendant's secretary 
said, if the cost was less than $80 per ton, the plaintiff would gain; 
if it was more, tha défendant would lose. Plaintiff's manager ac- 
quiesced in that view, the secretary then prepared the writing above 
copied, and it was signed; the manager having added the minimum 
car contents. 

We think the contract is not one of sale and purchase between the 
parties, but that it means that défendant should go into the market 
and, if possible, buy for plaintiff at not exceeding $80 per ton, and 
as compensation it should be paid a commission of $5 per ton ; that, 
on the other hand, the plaintiff was to accept as much as 50 car loads, 
of at least 18,000 pounds each, on the basis specified. The contract 
is not in the customary terms of an absolute purchase and sale. Plain- 
tiff's offer was not the ordinary one to buy a commodity, but was an 
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offer of a "contract." Défendant did not agrée in plain language to 
sell the commodity; on the contrary, it accepted the offer of a con- 
tract which expressly provided for a commission, and a commission 
usually signifies agency. Again, the contract offered was to take tlie 
broomcorn "at not over $80 per ton and commission." Why tlie ex- 
pression "not over $80 per ton," if plaintiff was to buy at a fixed 
figure? It signifies a varying price with a maximum limit, and not a 
fixed one, as ordinarily in an outright purchase. Tlie varying price 
had relation to the cost to défendant, something of much concern to 
it, but of none to plaintiff in a sale and purchase at $80 per ton. So 
at the trial plaintifï's manager did not hold to the $80 per ton and 
commission as the single, unvarying contract price, but testified that 
when the contract was made he did not know what it would be; for 
if défendant succeeded in obtaining the broomcorn at $50 per ton, the 
contract price, including commission, would be $55 ; if at $70, then 
$75 and so on. This, however, was the import of the proposition 
which défendant had already rejected, bccause it insured plaintiff 
against the uncertainties of the market for a mère commission, and 
plaintiff's manager had acknowledged the fairness of the objection. 
Obviously the minds of the parties did not meet upon such a contract 
as is now urged by plaintiff. It may reasonably and consistently with 
its terms be construed as one of agency on commission. 
The judgment is affirmed. 



UNITED SÏATES v. COOMBES. 
(Circuit Court of Appeals, Second Circuit. Noveml>er 11, 1012.) 

No. 57. 
Alieks (■§ 57*) — Immigration — Offenses — Failure to Provide Pkoper Max- 

IFEST — LlABILITY OF VKSSEL MASTEE. 

At't Cong. Peb. 20, 1907, c. ll.'il, § 12, 34 Stat. 901 (U. S. Comp. St. 
Supp. 1911, p. 500), déclares tliat, ou the arriv;il of auy alien by water 
to auy iiort of tlie United States, the coniniauding otlicer of the vessel 
shall deliver to the immigration otfieer at the port of arrivai lists or 
nianifests, made at the tiuje and place of enibarkation, which shall an- 
swer certain questions as to the sex of the alien, whetber he is married 
or single, whether he bas ever beeu in the United States before, or in a 
prison or ahnshouse, whether he is a polyganiist, or an anarchist, or 
whether he is comiug by reason of an agreement to labor, etc. Section 15 
sul)jects masters bringiug in aliens who fail to deliver nianifest to a pen- 
alty of iflO for eacli alien concerning whom the above information is not 
conta ined in a list as required, while masters taking out aliens are onl.y 
subjpcted to a penalty of $10 for failing "without good cause"' to deliver 
the list for each alien not included thereln. llcld, that the statute was 
niandatory. in so far as it required that the nianifest be filleit up at the 
port of eniliarkatJon, and that a master failing to coniply therewitli was 
liable, notwithstanding tlie blanks were hlled after arrivai at the iwrt 
of destination. 

[Ed. Note. — For other cases, sec Aliens, Cent. Dig. § 114; Dec. Dig. 
§ 57.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York; Van V'echten Veeder, Judge. 

•For other cases see ssme topjc & g .NM.'ft'EK'i in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Information by the United States against Philip Coombes. Judg- 
ment for the United States, and défendant appeals. Affirmed. 

Niebrugge & Maxfield, of New York City (William P. Niebrugge 
and Berton L- Maxfield, both of New York City, on the brief), for ap- 
pellant. 

William J. Youngs, U. S. Atty., and L. R. Bick, Asst. U. S. Atty., 
both of Brooklyn, N. Y. (William Porter Allen, Asst. U. S. Atty., of 
New York City, of counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The United States Attorney filed an informa- 
tion against Philip Coombes, master of the steamer Romney, for fail- 
ure to fin up at Santos, Brazil, the list or manifest of aliéna there taken 
on board, as required by section 12 of the Act of February 20, 1907 
(34 Stat. 901, c. 1134 [U. S. Comp. St. Supp. 1911, p. 506]). The an- 
swer of the défendant was to the efïect that the list or manifest had 
been completely or substantially filled up before it was verified by the 
master and delivered to the immigration officer at the port of New 
York. Trial by jury being waived, the District Judge entered judg- 
ment against the défendant for $270, being $10 for each of 27 aliens 
as to whom the list or manifest was not filled up at Santos with ail the 
required information. 

Section 12 of the Act provides: 

"That upon the arrivai of any allen by water at any port of the Unlteâ 
States It shall be the duty of the master or commandlng officer of the steam- 
er, salling or other vessel havlng sald allen on board to deliver to the im- 
migration officer at the port of arrivai llsts or manifests made at the time 
and place of embarkation of sald allen on board sald steamer or vessel whlcb 
shall in answer to questions at the top of said list state. * * * " 

Then foUow some 22 subjects upon which information is required, 
principally concerning the alien's eligibility to admission into the Unit- 
ed States. The section then goes on to provide that, in case of masters 
of vessels taking alien passengers eut of the United States, lists of 
such alien passengers shall be filed with the collector before departure 
containing very brief information. 

Section 15, which régulâtes the penalties, subjects masters of ves- 
sels bringing aliens into the United States who fail to deliver mani- 
fests of ail aliens aboard to a penalty of $10 "for each alien concerning 
whom the above information is not contained in any list as aforesaid," 
whereas masters of vessels taking alien passengers out of the United 
States are subjected to a penalty of $10 only if they "without good 
cause" fail to deliver the list "for each alien not included in said list; 
but in no case shall the aggregate fine exceed one hundred dollars." 

It appears that the chief steward filled up at Santos a form of mani- 
fest f urnished by the Department of Commerce and Uabor ; but, there 
being some things which he said he did not understand, he left certain 
blank spaces to be filled up after arrivai at this port. Upon arrivai he 
consulted the immigration officiai, who obtained the required informa- 
tion from the aliens, and filled up the manifest, which the master then 
verified and delivered to the immigration officiai. The spaces left blank 
200 F.— 26 
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were intencled for answers to questions which it is difficult to. see how 
the chief steward could not understand: (4) What sex? (5) Married 
or single? (17) Ever been in the United States before? (19) Ever 
been in prison or almshouse? (20) Whether a polygamist? (21) 
Whether an anarchist? (22) Whether coming- by reason of agreement 
to labor, etc. 

The question raised is whether the requirement of the act that the 
manifest shall be filled up at the port of embarkation is mandatory or 
directory. The words, being précise and unambiguous, should be en- 
forced according to their plain meaning. Considération of sections 12 
and 15 shows that Congress had a definite scheme in mind, which it 
used appropriate words to express. It distinguished very clearly be- 
tween the requirements imposed upon masters of vessels bringing aliens 
into the United States and those imposed upon masters of vessels tak- 
ing alien passengers out of the United States. It distinguished clearly 
between the penalties to be imposed in the two cases. Lists of ail aliens 
coming into the country were to be furnished, containing information 
especially concerning their right to admission. On the other hand, 
lists of alien passengers only going out of the country with very little 
information were required. Masters of vessels bringing in aliens, who 
failed to comply with the act, were subjected to a penalty for each 
alien "concerning whom the above information is not contained in 
any list as aforesaid." But masters of vessels taking alien passengers 
out of the United States were subjected only if they failed "without 
good cause" to deliver the list, to a penalty of $10 "for each alien not 
included in said list," the fine in no case to exceed $100. Ail this shows 
the plain intention to be more strjngent in the case of aliens coming 
into, than of alien passengers going out of , the United States. 

If we hâve a right to look into the reasonableness of the requirement 
under considération, it seems to us entirely so. Alien immigrants are 
more likely to answer the questions accurately. when they embark than 
they are at the end of a voyage, which gives them an opportunity to 
advise each other of the various causes which will prevent their ad- 
mission into the United States. Besides, it is fairer to advise them of 
their disabilities, if any, at the port of embarkation, so that they may 
be saved a useless voyage, if they are inéligible. Hard cases may be 
imagined as the resuit of this construction of the act. But the master 
is not a guarantor of the correctness of the answers which he fills into 
the blanks. He performs his whole duty if he fills them in accordance 
with what he can see himself and with the information given him by 
the alien. 

The judgment is affirmed. 
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KNAUTH, NACHOD & KUHNE v. LOVELL et al. 
(Circuit Court of Appeals, Fiftli Circuit. December 3, 1912.) 

No. 2,246. 

Bankeuptct (§ 302*) — BiLt— INTEBVE^^TION— Ckoss-Bill. 

A bankrupt'.s trustée, having sued to recover certain cotton chargea 
to hâve been transferred to L. & Co. by the banlirupts, se as to create 
an unlawful préférence, amended the bill, stating that others clalmed a 
right in the cotton, and asking that ail sueh persons be niade défendants 
and be cited by publication. Thereafter iuterveners appeared, liled an 
aiiswer to the bill, and obtalned leave to file a cross-bill, in which tliey 
alleged that the hankrupts had obtalned frcm them $98,000 by nieans of 
forged bllls of lading, and that tlie money of whlch they had been de- 
frauded had been invested in the cotton in question. Hekl that, the 
cross-bill having been flled by leave of court, it was error to summarily 
strike It from the files. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dig. § 302.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Alabama ; Harry T. Toulmin, Judge. 

Action by William S. Lovell, as trustée in bankruptcy of Knight, 
Yancey & Co., and others, açainst Lathan & Co. From an order strik- 
ing the answer and cross-bill of Knauth, Nachod & Kuhne, they ap- 
peal. Reversed and remanded. 

Thomas M. Stevens, of Mobile, Ala., and George T. Hog^ and 
Antonio Knauth, both of New York City (Stevens & Lyon, of Mobile, 
Ala., and Briesen & Knauth, of New York City, on the brief), for 
appellants. 

Walker Percy and Borden Burr, both of Birmingham, Ala., W. B. 
Spencer and Chas. P. Fenner, both of New Orléans, La., Augustus 
Benners, of Birmingham, Ala., and Jos. C. Rich and J. G. Hamilton, 
both of Mobile, Ala., for appellees. 

Before FARDEE and SHELBY, Circuit Judges. 

PER CURIAM. The foUowing is the decree from which the ap- 
peal is taken: 

"This cause having been argued and snbmitted on the motions of com- 
plainant, William S. Lovell, trustée, to strike out and from the file the an- 
swer of Knauth, Nachod & Kuhne to the original and amended bill of com- 
plaint, and the cross-bill and amended cross-bill flled by ICnauth, Nachod & 
Kuhne, and the same being duly considered by the court, it is ordered and 
deereed by the court that said answer and said cross-bill and amended cross- 
bill be and the same are hereby stricken out and from the file herein, at the 
cost of said Knauth, Nachod & Kuhne." 

The litigation was begun in the Circuit Court by the receiver and 
a créditer of Knight, Yancey & Co., bankrupts, to recover 7,800 baies 
of cotton, which, it was charged, had been transferred to Latham 
& Co. by the bankrupts within four months prior to the bankruptcy, 
under circumstances making the transfer an unlawful préférence. 
The court caused to be seized 4,200 baies of cotton, being part of the 

•For other cases see eame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cotton alleged to hâve been so transferred. Latham & Co. were 
allowed to substitute a bond for the cotton, and the cotton was de- 
livered to them on May 14, 1910.' On May 5, 1910, the complainants 
amended their bill by adding the following paragraph : 

"Your orators are Informed and belleve, and on sucli information and be- 
lief charge, tliat tbere are persons otber than said Latham & Oo. who claim 
some right, title, or interest in said seventy-eight hundred (7,800) baies of 
cotton, or portions thereof, and tliat tbe names of such other persons, flrms. 
or corporations are unlcnown to thèse complainants, and that the natnre of 
any such right, title, or interest claimed in and to said seventy-eight hun- 
dred (7,800) baies of cotton is unknown to thèse complainants." 

And by adding the following prayer: 

"That ail persons, flrms, or corporations who claim any right, title, or in- 
terest in and to said seventy-eight hundred (7,800) baies of cotton be made 
parties défendants to this bill and be cited by publication to answer this 
bill." 

On July 1, 1910, the appellants appeared and filed an answer to the 
hill, and obtained leave of court to file a cross-bill. Later they obtained 
leave to file an amended cross-bill. The amended cross-biil sets up 
that Knight, Yancey & Co. obtained from the appellants $98,005.58 
by means of forged bills of lading, and that the money of which they 
were def rauded was invested in the assets involved in the suit. 

We do not deem it necessary to consider the question as to whether 
the so-called cross-bill is, in f act, a cross-bill or an intervening péti- 
tion. The appellants appeared in the case in response to the invita- 
tion extended by the amendment to the bill, and, having appeared, 
they answered. The cross-bill or intervening pétition was filed by leave 
of the court. Whether it contains equity as an effort to trace funds 
obtained by fraud, or whether it présents a case requiring or per- 
mitting substituted service, we do not now décide. Without more 
elaborate statement, which at this time would serve no useful pur- 
pose, we are of the opinion that, under the circumstances which 
called the appellants into the case, and in view of the rights which 
they hâve asserted by leave of the court, their answer and cross-bill, 
or intervening pétition, should not be summarily stricken from the files. 

The decree appealed from is reversed, and the cause remanded. 



In re WEBER CO. 

Pétition of WEBER. 

(Circuit Court of Appeals, Second Circuit. Xovember 11, 1912.) 

No. 24. 

BaNKRUPTCY (§ l.'5G*) — C0NCB.\L5fEKT OF AsSETS — ORDEB TO PaY — CONTEMPT. 

A pétition having been filed requiring a director of tlie bankrupt cor- 
poration to show cause vvhy he should not turn over to the trustée up- 
wards of iF.'?,5,000, alleged to luive been coneealed, hearings were had be- 
fore the référée, who tound that the director had coneealed, and was 
still concealiug, $10,000, and ordered him to pay over that sum to the 

♦For other cases see samo t.opLc & i numbub in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EE WEBEE CO. 405 

trustée withln five days. No atteinpt was niade to hâve the order re- 
vlewed. iior was any extension of time granted; aiid, having falled to 
pay, coiuempt proceediiigs were Instltuted, lu wliich the dlrector fUed 
au afïidavlt only averring that at no time at or slnce the tiliug lu baiils- 
ruptcy did he hâve any goods ov money of tlie banivriipts viiider liiti con- 
trol, and that he had never seereted or disposed of any of the l)aiiki'upt's 
nssets, and had absolntely no money or property with wliich to comply 
with the referee's order. Ueld tliat, in the aliseuce of any showing as 
to how or why tlie particular sum found to hâve beeu coucealed had dis- 
appeared, the banlvrupt's mère statement that he never liad it did not 
Ijurge liis contempt, nor constitute ground for refusai to punish him for 
failure to obey the order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235 ; 
Dec. Dig. § 136.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York; Learned Hand, Judge. 

In the matter of bankruptcy proceedings of the Weber Company. 
On pétition by Max Weber to revise an order adjudging him in con- 
tempt for failure to comply with an order directing him to pay $7,000 
to the trustée. Pétition denied. 

Abraham B. Keve, of New York City (Lewis F. Glaser, of New 
York City, of counsel), for petitioner. 

H. H. Oppenheimer, of New York City, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Max Weber was a director of the 
bankrupt corporation, and with two other members of his family, also 
directors, had the entire control of its afifairs. On January 29, 1910, 
the trustée filed a pétition, averring that a large amount of assets, 
which had been in the control of thèse directors, had disappeared, 
and was not accounted for by them. This pétition prayed for an order 
directing the three Webers to deliver over to the trustée a "sum 
of upwards of $35,000 which may be found by this court to be held 
by the said directors and belonging to this estate in bankruptcy." 
Hearings were had upon this pétition before the référée, which Max 
Weber attended, and testimony was taken. The resuit was the making 
of an order by the référée on August 28. 1911. It recited the hear- 
ings and the filing of the pétition, of affidavits, and of the testimony 
taken. Thereupon it found that Max Weber had concealed and was 
still concealing from the trustée the sum of $10,000, and ordered him 
to pay over that sum to the trustée within five days after service of 
the order upon him. This order was served on Max Weber on Oc- 
tober 20, 1911. No attempt to review such order by application to 
the District Judge was ever made, nor was any extension of time to 
do so ever granted. 

Application was therefore made to the court, upon a certificate of 
the référée that Weber had failed to obey the order of August 28, 
1911, for an order adjudging him in contempt, and for such other 
and further relief as might to the court seem proper in the premises. 
The motion came duly on for hearing, was heard, decided adversely 

•For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to Weber, and was subsequently by the court's permission reheard ; 
Weber being represented by counsel and filing an affidavit. On Jan- 
uary 9, 1912, the order was entered, which petitioner now seeks to 
review. It named an amount ($7,000), less than the $10,000 stated 
in the prior order, through a clérical error in drafting or copying the 
proposed order. The défense presented in the petitioner's affidavit 
was merely that at no time at or since the filing of the pétition in bank- 
ruptcy did he bave any goods or money of the bankrupt under bis 
control, that he had never secreted or disposed of any assets of the 
bankrupt, and that he had absolutely no money, property, or means 
to enable him to comply with the order of the référée. The District 
Judge held that this was insufficient, because Weber failed to give 
any reasonable explanation for the disappearance of the $10,000 which 
it had already been adjudged that he at one time had in his possession. 

We think the conclusion of the District Judge was correct. It was 
in strict conformity w.ith the opinion of this court in the Matter 
of S.tavrahn, 174 Fed. 330, 98 C. C. A. 202, 20 Ann. Cas. 888. The 
petitioner had full opportunity before the référée to put in any proofs 
he might wish to as to whether or not he was then concealing the 
$10,000. Testimony was taken, and upon it the référée found that on 
August 28, 1911, he was concealing that sum. He made no opposition 
to this finding, did not seek to review it in any way, nor has he asked 
for a reopening on the strength of new évidence or for any other 
reason. Surely there was nothing for the District Judge to do, ex- 
cept to assume that such finding was correct. It established prima 
f acie that Weber had at one time $10,000, which he was secreting from 
the estate; and his bare déniai, without corroborative proof, was in- 
sufficient to overcome such prima f acie case. 

Upon the application to punish for contempt he made no explana- 
tion as to how or why it was that this particular sum had disap- 
peared, merely denying that he ever had it. His statement that he 
had no money when the proceeding for contempt was instituted, with- 
out some such explanation, was insufficient, and the judge quite prop- 
erly held him on contempt for not paying it over. To excuse dis- 
obedience of the order by such gênerai déniai would make it easy to 
évade the requirements of the bankrupt act. 

If he has been misadvised, and finds himself for that reason in the 
position of being punished for not doing what it was impossible to 
do, presumably, upon an application to purge himself of the contempt, 
he would be allowed to submit évidence to show facts exonerating 
him, which he has heretofore failed to do. 



EEIE K. CO. V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Noveiiiber 11, 1912.) 

No. 30. 

Carbiers (§ 211*)— Transportation op Live Stock — 28-Houb Law — Con- 
struction— Room IN Cabs. 

Wliere cars provided for the transportation of cattle were suflieieiitl.v 
large to enable ail the cattle to lie down at différent tinies, but not snt- 

•For other cases see sanie toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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flcient to permit ail of them to lie down at the same time, they were 
not sufflcient to exempt the carrier from the duty to unload for rest, 
under the 28-hour law (Act March 3, 1873, e. 252, 17 Stat. 584; Act 
June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp, 1909, p. 1178]). 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 926-928; Dec. 
Dig. § 211.* 

Llabi.lity of carrier for failure to feed, water, and rest live stock, and 
for violation of 28-hour law, see note to St. Joseph Stoekyard Co. v. 
United States, 110 O. C. A. 435.] 

In Error to the District Court of the United States for the Western 
District of New York; John R. Hazel, Judge. 

Action by the United States against the Erie Railroad Company to 
recover a penalty for violation of the 28-hour law, on account of 
the alleged confinement of a shipment of four car loads of cattle for 
a period in excess of 36 hours in cars which did not provide space or 
opportunity for the animais to rest. Judgment for plaintiff (191 Fed. 
941), and défendant brings error. Affirmed. 

Moot, Sprague, Brownell & Marcy, of Bufïalo, N. Y. (John W. 
Ryan, of Bufïalo, N. Y., of counsel), for plaintifï in error. 
John Lord O'Brian, U. S. Atty., of Buffalo, N. Y. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The action is brought under the so- 
called 28-hour law of 1873 (Act March 3, 1873, c. 252, 17 Stat. 584; 
Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 1909, 
p. 1178]), entitled "An act to prevent cruelty to animais while in 
transit by railroad, etc.," which provides that cattle, sheep, etc., shall 
not be confined in railroad cars for a longer period than 28 consécutive 
hours (or upon written request o£ the owner 36 consécutive hours) 
without unloading the same in a humane manner into properly 
equipped pens for rest, water, and feeding for a period of at least 
S consécutive hours. The cattle in this case were confined for 65 
consécutive hours, and the only question in the case arises upon the 
construction of the third section of the statute. This relieves the rail- 
road from the obligation of complying with the provisions as to un- 
loading — "when animais are carried in cars in which they can and do 
hâve proper food, water, space and opportunity to rest." 

Thèse animais were transported in cars specially arranged so as 
to secure to them, concededly, proper food and water. The number 
and weights of the cattle in each car are shown in the record. There 
is some dispute as to the space that a single animal would occupy when 
lying down; but that is immaterial, because it is admitted in the brief 
of plaintifï in error that in three out of four cars there was not space 
sufticient to allow ail the animais to lie down at the same time. In 
one of the cars two animais would be left without sufficient space to 
lie down ; in each of two other cars one animal would be in like con- 
dition ; in the other car ail could lie down at once ; but the ship- 
ment is to be considered as a whole, and if the law were violated in 

•For other casefi see same topic & § ndmeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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any single car of this shipment the penalty imposed by the statute 
would be incurred. 

The only question in the case is whether the circumstance that ail 
the cattle in a car cannot obtain rest by lying down at the same time 
will prevent a railroad from availing itself of the provisions of the 
third section, when the car is so large that, if the movements of the 
cattle were regulated in some way, ail of them might secure proper 
opportunity to rest at one time or another. 

It seems to us that it is the object of the statute to secure to every 
animal in the shipment proper space and opportunity to rest. Not 
only is cruelty to a single one "cruelty to animais," but the landing 
of a single one in a condition bad for slaughtering exposes the persons 
who may eat the méat from that one carcass to a risk which might 
not exist if this statute were strictly conformed to. Every animal in 
this shipment might hâve proper opportunity to rest if they ail agreed 
to take turns in occupying space. But such agreement could not be 
brought about, and, for aught that any one can tell, two or three or 
four cattle of this shipment may hâve been deprived of the oppor- 
tunity to rest, even for the 8 hours out of every 24, which is the low- 
est period of rest contended for by the défendant. Our own impres- 
sion from the testimony is that, if sufficient space were afforded, the 
cattle would, oii such a journey as this lie down for a much longer 
part of the 24 hours, and that considerably more than 8 hours a day 
rest should be secured to every one of them. 

The judgment is afiirmed. 



In re WARTII. 

Pétition of GUÏTFREUND. 
(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 83. 
Bankruptct <$ 421*) — Discharqeablk Debt — Beeach of Promise — ^Jtroa- 

MENI. 

Bankr. Aet July 1, 1898, c. 541, § 17a (2), SO Stat. 550, 551 (U. S. Oomp. 
St. 1001. p. 3428), as amended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 
798, excepts from a bankrupt's discbarge a judgment for damages for 
maliclous injury to or séduction of an unmarried female. Held that, 
where petitioner, an unmarried female, recovered a judgment against 
tlie bankrupt for breach of marriage promise, accompanied by séduction, 
the real wrong would be regarded as the séduction, and the whole judg- 
ment, therefore, a nondischargeable debt, in the absence of any show- 
Ing as to the part that was awarded for breach of the marriage promise. 

[Ed. Note. — For other cases, see Banlu-uptcy, Cent. Dig. §§ 772-774, 
716, 777, 779-781, 783-786, 798-790; Dec. Dig. § 421.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of New York; Van Vechten 
Veeder, Judge. 

In the matter of bankruptcy proceedings of Charles F. Warth. Pé- 
tition by Eisa Guttfreund to revise an order of the District Court 

'FoT other cases uee Bame topic & i ndmbeb ïb Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of tlie Eastern District of New York (196 Fed. 571), denying her ap- 
plication to vacate an order restraining a judgment obtained against 
the bankrupt in an action for breach of marriage promise, accompanied 
by séduction. Reversed, and pétition granted. 

Samuel B. Pollak, of New York City (Morris Cukor, of New York 
City, of counsel), for petitioner. 

F. H. Curry, of New York City, for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. Tlie District Court properly restrained 
the petitioner from enforcing her judgment in case, but only in case, 
it was dischargeable. And whether it were dischargeable dépends 
upon the real nature of the action in which the judgment was obtained. 
Its form was immaterial. 

The action was in form for breach of promise to marry. The sé- 
duction was in form but an aggravation of the damage. The strict 
rule of the common law that a woman who consents cannot complain 
directly of the greatest possible wrong, had to be adhered to. But the 
action while in form upon contract was in substance for the gross 
fraud which the man perpetrated in taking advantage of the confiden- 
tial relation established by the marriage engagement to accomplish the 
woman's dishonor. The substantial damages which the petitioner ob- 
tained were not for the deprivation of the matrimonial alliance, but 
for the loss of character and the ever-continuing shame and sorrow. 

It bas been the policy of the Bankruptcy Act to discharge honest 
debtors but not to aflford a shield to willful wrongdoers and to avoid 
the possibility that seducers might take advantage of it, Congress in 
1903 passed an amendment providing that liability for "the séduction 
of an unmarried f emale" should not be discharged. The provision is 
broad and we hâve no doubt applies and was intended to apply to 
every case where there is liability for séduction whether the action 
to enforce such liability be based, as is pefmitted in some states, 
directly upon the essential wrong, or by reason of the limitations of 
the common law, be founded upon the incident — the refusai to marry. 
To say that Congress intended to distinguish between thèse cases is 
to say that it intended to further favor seducers in those jurisdictions 
where they are already favored by adhérence to an artificial form of 
action which often opérâtes to prevent the enforcement of a morally 
just demand. 

The contention is made that as the action is in form for breach of 
contract some portion of the damages awarded must hâve been for 
the loss of the matrimonial alliance and that as the judgment cannot 
be split up ail must be discharged. As already pointed ont, however, 
the real wrong for which the plaintifï recovered was for the séduc- 
tion, and in the absence of any showing to the contrai/ it will be pre- 
sumed that the substantial damages were awarded for that. 

The order of the District Court is reversed with costs. 
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CITIZENS' TRUST CO., OF PATERSON, N. J., et al. v. TILT, 
(Circuit Court of Appeals, Third Circuit Deccmber 2, 1912.) 

No. 1,670. 

BANKEUPTCY (§ 177*)— PREFERENCES— ItECOVEnY. 

A transfer of securitiesï by a bankï-.upt to a créditer wifliin four niontbs 
prier to bankruptcy, and with notice of facts tJiat vvould incite a inau 
of ordinary prudence to inquire as to tlie insoheucy of tbe debtor, was 
none the less a préférence because it was ma de pursuaut to a piior 
agreenient existing for a period autedating tbe four moutbs prier to bank- 
ruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 261-203 ; 
Dec. Dig. § 177.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Joseph Cross, Judge. 

Suit by Edgar M. Tilt, trustée in i)ankruptcy of the Smith Lumber 
Company, against the Citizens' Trust Company, of. Paterson, N. J., 
and another. Decree for plaintiff (191 Fed. 441), and défendants ap- 
peal. Affirmed. 

F. W. Van Blarcom and Clifford L. Newman, both of Paterson, N. 
J., for appellants. 

Esselstyn & Haughwout, of New York City, for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This is an appeal by the efendants, the 
Citizens' Trust Company et al., from a decree entered in the United 
States District Court for the District of New Jersey, on Deccmber 
7, 1911, in favor of the compîainant, Edgar M. Tilt, trustée in bank- 
ruptcy of the Smith Lumber Company. The bill alleged that the 
Smith Lumber Company, while insolvent, made preferential payments 
and transfers of securities and other property to the défendants, and 
that the défendants had reasonable cause to believe that, at the time 
the payments and transfers were made, the Smith Lumber Company 
was insolvent, and that préférences, within the meaning of the bank- 
rupt law, were intended to be given. The case turned principally on 
a question of fact, whether the défendant, the Citizens' Trust Com- 
pany, of Paterson, as a créditer of the bankrupt, took security within 
four months prior to the bankruptcy, with notice of facts that would 
incite a man of ordinary prudence to inquire as to the insolvency of 
the debtor. This question was decided in favor of the plaintiff, trustée 
in bankruptcy. It was also decided that the fact that this transfer 
of securities was made pursuant to a prior agreement made more than 
four months before the bankruptcy, was not sufficient to deprive the 
taking of the security within the four moilths before the bankruptcy, 
of its character as a voidable préférence. 

A careful considération of the oral argument, as well as of that 
contained in the elaborate briefs on both sides, convinces us that the 

•For other cases see Bame topic & § niimbek la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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case was properly dealt with in the court below, and that we can add 
nothing to the discussion of the facts and the law contained in the 
clear and well-considered opinion of that court. Upon that opinion, 
as found in 191 Fed. 441, we affirm the decree of the court below. 



MOTION PICTURE PATENTS OO. y. INDEPBNDENT MOVINQ 
PICTURES CO. OF AMERICA. 

(Circuit Court of Appeals, Second Circuit August 10, 1912.) 

No. 228. 

Patents (§ 328*) — ^Infringement — Projecting Kinetoscope. 

The tratham patent No. 707,9.34 for a projecting kinetoscope cannot be 
construed as to any of its daims as includlng a caméra, but must be lim- 
Ited to a projecting apparatus, especially in vlew of tlie proceedlngs in 
the Patent Office preceding the introduction of such clalms by way of 
amendment. As so construed, held not Infringed. 

Coxe, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Learned Hand, Judge. 

Suit in equity by the Motion Picture Patents Company against the 
Independent Moving Pictures Company of America. Decree for de- 
fendant, and complainant appeals. Affirmed. 

The patent in question, No. 707,934, was granted to Woodville Lath- 
am August 26, 1902, for new and useful improvements in projecting 
kinetoscopes. 

The spécification says: 

"The présent invention has référence to apparatus for projecting succes- 
sively and at fréquent intervais on a screen, or other plane surface, an ex- 
tended séries of photographs of moving objects, whereby the movemeut of 
the objects may be accurately exhibited. 

"ïhe purpose of the invention is to provide an apparatus capable of con- 
tlnuously projecting or exhlblting upon a sultable surface a great number 
of pictures takeu from moving objects and arranged upon a strlp of film of 
great length, whereby each picture in the strip Is brought to rest at the 
moment of projection, so that there is given to the eye an impression of ob- 
jects in motion in a manner now vyell understood. 

"In an apparatus organized so that the picture-bearlng strip is caused to 
move contlnuously and uninterruptedly across the optical axis a light of 
very hlgh intensity is necessary to give satisfactory results ; but a llght of 
such power is not required for satisfactory projection by means of an ap- 
paratus embodying the principle of the présent invention. The stoppage of 
each picture during its exposure permlts the requlslte quantity of llght to 
pass through the condenser, the picture, and the objective to the screen or 
plane surface upon which the image is projected when the light employed 
is only of a moderately hlgh power. 

"The invention therefore consists in an apparatus for projecting sucees- 
sively a large number of pictures of moving objects, embodying, among other 
things, means for brlnglng each picture to rest at the moment of projection, 
means for reduclng the straln the picture-film would otherwise sufCer from 
the rapid interruption and renewal of its movement, and means for main- 
tainlng uniformity of movement of the film as it uuwinds from the delivering 

•For other caaea see same topic & § ndmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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réel, and as It winds iipon tlie reeelvlug réel, ail as set foi-tli in the claims- 
at the end of this spécification." 

The claims involved are the first, third, fifth, and eighth. They 
relate to the film-feeding mechanism, and are as follows : 

"(1) The combiuatiou wlth devlces for supporting the bulk of a flexible 
film before and after ex))osnre, of feeding mechanisms loeated betweeu the 
devices for supporting tlie film and separate aud distinct therefrom, one of 
said feeding mechanisms being constnicted to uniformly feed the film and 
produce a predetermined supply of slack, and the other adapted to intor- 
mittently feed the slack aeross the exposure window." 

"(3) The combination with devices which support the bulk of the film and 
supply it for exposure and receive it after exposure, of positively driven de- 
vices separate and distinct froni the fllm-supporting devices, loeated between 
them and at opposite sides of the exposure. window, and which respectively 
engage with and accurately and uniformly feed the film, and which respec- 
tively produee aud take up slack in it, and an intermittently acting device 
loeated between said last-named devices which intermittently moves the 
slackened part of the film aeross the exposure-window." 

"(5) The combination with devices which support the bulk of a flexible film 
and supply it for exposure and receive it after exposure, of positively driven 
devices separate aud distinct froni the fllm-supporting devices and loeated 
between them at opposite sides of the exposure-window, and which engage 
the film and accurately insure its feeding, which last-named devices respec- 
tively produce and take up slack in the film, and an intermittently acting 
device provided with teeth which engage in holes in the film whereby it 
feeds the film aeross the exposure-opening." 

"(8) The combination with' two réels which support the bulk of a flexible 
film, one of which supplies it for exposure and the other reçoives it after ex- 
posure, of a positively driven device separate and distinct from the said réels 
and loeated between the supply-reel and the exposure-window and which 
produees a loop of slaelv film, and an intermittently acting device likewise 
positively driven which moves the film picture by picture into tlie optical 
axis at the exposure-window and causes eaeh picture to remain niomentarily 
at rest in the optical axis." 

The District Court was of the opinion that the claims were limited 
to the use of the apparatus in projecting machines ; and, as the de- 
fendant uses its machine as a caméra for taking pictures, and not for 
projecting them on a screen, it does not infringe. 

The following is the opinion of the District Court, by Hand, District 
Judge : 

"In spite of the many questions which this case raises, there is only one 
that I shall consider, because it seems to me quite fatal to this suit, al- 
though It does not, direetly at any rate, affect the validity of the patent it- 
self. I mean the point that the patent does not cover a caméra, which is 
the only infringing device in évidence. I confess that when this point was 
raised upon the hearing I was at first blush strongly disposed agaiust it, be- 
cause it seemed then to be an effort to take advantnge of what was at best 
a doubtful vagueuess in the claims, coupled with the mère title of the inven- 
tion, which, perhaps, had been thrnst upon the patentée by the classiflcation 
of the l'atent Office, llowever, even with this prédisposition agaiust the dé- 
fense, a more thorough examination of the way the patent came to be 
granted bas satisfied me that to construe it as coveriug caméras will be to 
niake successful, or at any rate to take one step towards making successful, 
the évasion of the whole effect of the long and carefully considered litiga- 
tion in the l'atent Office. It is quite true that the point turns only upon 
the fact that at the outset the patentée clalmed one invention only, when he 
might, perhaps, iuive clainied two, and there is a color of injustice in holding 
him only to what he clalmed; but that injustice is certainly auswered by 
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the faet that in the bargainbetween hîmself and the sovereign he detlicates 
to the latter ail that he âoes not claini ; and It is a hardship to those who 
may hâve acted upon the strength of his disclaimer to lose in turii the fruits 
of their own industry and invention, because he, who thought it first with- 
ont vaine, now flnds that he was mistaken. This case présents au especially 
clear instance of this very thing. Ilowever, it is of no conséquence what the 
reasons may be. or, indeed, whether they are in the least reasonable; the 
courts hâve always forbidden such a fundamental change in the claims as 
amounts to a new invention. 

"Corning from thèse gênerai considérations down to the especial facts of 
this case, I shall consider the application and claims as originally filed by 
the patentée on June 1, 1896, more than a year after he or Lauste had 
concededly perfected a caméra, but (e,\:cept for the experiments prior to May, 
1895. which were held insufïicient in the Patent Office) less than five months 
before he had perfected bis projector. 

"The pétition is for 'improvements in apparatus for pro.1ecting on a screen 
pictures of moving ob,1ects.' The spécification recites the same phrase, and 
in the preamble states: 'The présent invention has référence to apparatus 
pro.lecting continuously on a screen, or other plane surface, niany thousands 
of photographs of moving ob.iects, whereby the movement of objects is ac- 
curatply eshibited.' The patentée then proceeds to state that tbe purpose 
of the invention was to avoid the necessity of the light of the bighest in- 
tensity on account of the stoppage of each picture during Its exposure. This 
being the purpose of the invention, the inventer speaks as follovvs of the in- 
vention itself: 'My présent invention accordingly consists of an apparatus 
for projecting continuously a great number of pictures of moving objects, 
embodying means for bringing each picture to rest at the moment of pro- 
.lection, means for reducing the strain the picture-fllm would otherwise sutEer 
from the rapid interruption of its movement. and means for maintaining the 
uniformity of tension of the film as it unwinds from the delivery wheel, 
and as it winds upon the receiving wheel, ail set forth in the claims.' Then 
follows a description of the figures and mode of opération, which throughout 
show in many instances that the invention is a projector only. Throughout 
the strip is spolîen of as a 'picture-fllm' or 'pictnre-bearing strip.' It will 
serve no useful purpose to sélect ail the instances of the use of thèse terms ; 
for I do not understand that the eoniplainant contends that the disclosure 
was not strictly limited to a projecting machine ; his position being, cor- 
rectly enough, that, whatever the disclosure, the patentée is entitled to its 
uses. 

"Coming then to the claims as originally flled, one flnds that claims 1, 2, 
3. and 4 are limited to an 'apparatus for projecting on a screen, or other 
plane surface, pictures of moving objects.' So far the inventer was strictly 
consistent with tbe description of what his invention consisted of. Claims 
5, 6, and 8 begin as follows: 'Combination with a perforated pieture-bearing 
strip and feeding appliances tlierefor,' which likewlse clearly limits the claim 
to the définition In tbe spécification ; that is, to a 'machine for projecting 
pictures.' There reniain 7, 9, and 10. Claim 10 likewlse gives as a part of 
the combination a "pieture-bearing strip.' Claim 7 in gênerai terms describes 
the mechanism by which one sbaft shall transmit a continuous movement to 
two drums and an intermittent movement to a third. Claim 9 describes on 
a diagram the détails of the mechanism by which the intermittent motion is 
acquired. Claims 7 and 9 are equally applicable to a caméra as to a project- 
ing machine. 

"Nothing further was done of any consecpience in the oflîce until, on ,Ian- 
uary 23, 1897, an interférence was declared upon a conimon claim for a pro- 
jecting machine. While it is true that this interférence concerned ehiefly 
the relation between the period of illumination to that of motion, it is to 
be noted that the issue as framed included not only that, but also 'the mech- 
anism for feeding the film so as to provide slack thereiii between the same 
and said tension device whereby tlie film may be intermittently moved with 
great rapidity without unnecessary strain and wear on film.' Nothing was 
doue for more than three years, during which the interférence was pending. 
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The dates of the décisions are, however, quite significant. The examiner for 
the interférence filed his décision on June 14, 1899, wbich granted priorîty 
to Latham. That décision was based npon the theory that Latham's experi- 
ments in the spring of 1S95, whettier with or without the shutter, constituted 
an adéquate réduction to opération of the machine as a projector. The ex- 
aminers in chief reversed this décision on November 16, 1899, proceeding 
speciflcally upon the theory that the invention of the caméra was not an 
invention of a projecting machine ; that a projecting machine was not a use 
for a caméra ; that therefore there must be some proof that Latham had 
used with substantial success his machine as a projector prior to November, 
1895, the date of Armat's invention; and that there was no such proof in 
the case. The second appeal, whlch was to the Oommissloner, was decided 
by him on February 5, 1900, and proceeded upon substantlally the saçae 
grounds as the décision of the examiner in chief. The final appeal was 
taken to the Court of Appeals of the District of Columbla, whlch filed its 
décision on January 8, 1901, atllrming the décisions below, upon the espe- 
clal ground that Latham had not perfected his machine as a projecting ma- 
chine in the spring of 1895. After that décision it was therefore conclusive- 
ly settled that Latham could never get a patent for a projecting machine, 
whlch covered the substance of the issue whlch had been framed. While It 
was open to him, therefore, upon bis prior application to get a patent for 
anything not covered by the interférence, nothlng else was open to him. On 
March 23, 1901, he filed 7 new claims, whlch, so far as the matter in ques- 
tion is concerned, are essentially the same as those eventually allowed. Elach 
one of those claims reads quite as well upon the caméra as upon the pro- 
jector, except clalm 12. Thus of the 14 claims then présent before the Pat- 
ent Office the flrst 11, when read alone, had become ambiguous. 

"Two questions arise: First. As a mère matter of interprétation, should 
the claims be held to Include a caméra? Second. If that be a fair Interpré- 
tation, bas the patentée, by amendment, put in a 'new invention' ? Railway 
Co. V. Sayles, 97 U. S. 554, 24 L. Ed. 1053 ; Hobbs v. Beach, 180 U. S. 397, 
21 Sup. et. 409, 45 L. Ed. 586; Gilmer v. Geisel (0. C.) 187 Fed. 606; Id., 
187 Fed. 941, 109 0. 0. A. 620; HestonvUle, etc., Ry. Co. v. McDufEee, 185 
Fed. 798, 109 C. 0. A. 606. This is certainly not permissible where, as hère, 
the amendments whlch create the 'new invention' bave never been sworn to 
by the inventor. Eagleton Mfg. Co. v. West Mfg. Co., 111 U. S. 490, 4 Sup. 
et. 593, 28 L. Ed. 493; American Lava Co. v. Steward, 155 Fed. 731, 84 C. 
C. A. 157. 

"First as to the question of interprétation. In prlnciple certainly there 
can be no doubt that the so-called doctrine of 'ecjuivalents' bas no applica- 
tion, when the claims are not ambiguous. The words in the claims must, of 
course, be read intelllgently, and without illiterate literalism. Where there 
is any ground for ambigiilty, the nsual canons of interprétation fit a patent 
as well as any other document. The doctrine of équivalent is especially ap- 
plicable m answer to the argument that the clalm reads only on the dlsclo- 
sures. Indeed, a leading case, Winans v. Denmead, 15 IIow. 330, 14 L. Ed. 
717, arose when the clalm did read on the disclosure llterally. It was quite 
clear there that the inventor did not mean by his clalm only the exact dis- 
closure, even if he used words whlch literally meant so. But when, as is 
now so imiversal, the éléments of the claims are described in terms of gên- 
erai applicabillty, while the inventor should be allowed whatever latitude 
arises from the use of words, at best but ambiguous instruments, still if it 
be clear that whatever latitude be given, the words be bas chosen do not 
cover the infringement without an obvlous abuse of them, then he nmst fail. 
I am aware that there bave been décisions (e. g., McSherry Mfg. Co. v. Dow- 
aglac Mfg. Co., 101 Fed. 716, 41 C. C. A. 627 ; Kings County Raisin & Fruit 
Co. V. U. S. Consolidated Raisin Co., 182 Fed. 59, 104 C. C. A. 499), which 
proceed upon the theory that it may be apparent that the invention does not 
réside In the clalm, and that there may be infringement, where coucededly 
oue élément of the claim is lacking. With the greatest déférence, sinoe thèse 
décisions are not authoritative upon me, I must regard them as not in ac- 
cord with the very great weight of authorlty, whlch flnds the invention in 
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the elaim alone. If this be tnie, I must confess that, as a mère matter dia- 
lectio, I cannot understand how the court may substitute a new élément in 
the claim for one chosen by the inventor, even where the former opérâtes in 
the same way to efCect the same resuit. Hard cases should not make bad 
law ; and a patentée who has had the whole fleld to choose from cannot 
justly complain if he be held to his cholee. Out of ail of the discussion 
which thls subject has ealled forth, I can see nothing that flnally remains, 
exeept that a court should, on the one hand, try sympathetically and intel- 
ligently to understand what the inventor meant by the words he used, and, 
on the other, should hold him to that ineaning, or eandidly avow that his 
patent Is not the measure of his rights. 

"Now when the patentée says that his invention consists of an apparatus 
for projectlng pictures, he is speal^ing not of a single dlsclosure, used for 
purposes of illustration, but of what the 'invention' is, and the 'invention' is 
to be found in his claims. It is precisely équivalent to saying, 'What is to 
he found in niy claims Is an apparatus,' etc. Any ordinarily intelligent man 
reading that preamble and theu reading the claims would surely think that 
the claims were only for a projector. This is especially évident when one 
looks at Latham's patent for a caméra and a projector, flled six months 
later, which shows that he distingulshed between projector and caméra, and 
that when he thought a machine capable of both be said so clearly. In view 
of this application flled after the application for the patent in suit, but be- 
fore thèse amendments were made, and with it, as it were, staring the pat- 
entée in the face, can there really be any ground for insisting that the pat- 
ent should now be allowed to eover caméras? Consider, further, that in the 
amendments on January 17, 1902, after ail the litigation, and whlle he had 
ail the facts before him, Latham's attomey repeats the substance of the old 
spécifications, so that they took the eventual form of the preamble and ap- 
pear as on page 1, Unes 8 to 51. It was then by a deliberate reaffirmation 
of the invention as consisting of a projector that the claims were inserted. 
It must be apparent that if the intention had been really to include cam- 
éras the applicant would not hâve left in the application those original state- 
ments which directly contradieted what he is supposed to hâve Intended by 
the change. Why did he do this? Obviously either because he meant nothing 
of the sort, or because he was afraid to avow his intention and to take his 
chance of passing it upon the examiner. Either admission is fatal to his 
now contending that his language effected the change he now claims. 

"Again, the whole theory of the changes also precludes the view that it 
meant to extend the claims to caméras. Latham had been beaten in the 
interférence proceedings because he falled to antedate his feature of 'pause 
and illumination' -j^vunse being the kernel of his invention up to that time. 
His flrst amended claims really repeated the substance of the old ones ; for 
they ail had as a feature that the period of rest should exceed that of mo- 
tion. His attorney, in his argument, said quite frankly that the whole inter- 
férence issue had been a mistake, and that in any case the décision de- 
peuded strictly upon the distinction between 'illumination' and 'rest.' He 
neglected to say that the original claims made no such distinction, but con- 
tented themselves with speaking of the momentary 'rest' of the film. The 
first amendments did not succeed ; but tlie attomey tried again, and sub- 
mitted, on January 17, 1902, substantially the claims which were eventu- 
ally allowed. Now it is true that sonie of thèse claims (i. e., 1, 3, 7, 11, and 
12) do not refer to the period of rest ; but the last two are limited claims, 
and the other three were put in out of abundant caution. My point is that 
the cbief theory of the patent still remalned the securing of the period of 
rest, as it always had been ; and this was the important thing for a pro- 
jector and the reason why Latham had originally limited it to a projector, 
thlnking for other purposes the positive feed devices inferior to his friction 
feed, which he did apply to caméras as well. 

"Therefore I insist that the whole proceedings show from the outset a 
continuai purpose to cover only projectors, starting expressly with that pur- 
pose, and changing only with another purpose in mind, at least avowedly. 
It is not, therefore, a narrow or teehnical construction of the patent. It la 
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a construction wliich tries to iinderstand the proceedings as a whole, and 
really to interpret them. It is nitlier the cdmplainaut which, seizing upon 
wor(fc of gênerai applicability and neglectiug to rend them in their hlstory, 
is really twisting them beyond their proper scope throngh the invocation of 
libéral canons which hâve hère uo application. 

"But even if ail this be not so ; and if I were obliged to hold, as niiitter 
of falr interprétation, that the clnims eover a caméra, so to interpret them 
would allow the introduction of a 'new in-s-ention/ within the rule 1 havo 
nieutloned above, hecause, whatever may be the fair meaniug of the claini.s 
ils allowed, no one can for a moment doubt that. as lirst presented, they 
were liy their ternis confiiied to pro.jectors, with the exception of elaiius 7 
and 0. This is so elear that I shall not elaborate It. Of the two other 
claims, one was for a détail of tlie mechanism discloscd, and the other reads 
upon the figures, and canuot be the basls of expanding the patent. 

"What, then, is meant by a 'new invention' V I do not thlnls: that it means 
that the change between tlie original spécifications and the amendments 
niust be itself patentable. Certuinly that bas not been the test suggested in 
the cases. Rather it means that there need only be a new élément adde<l 
to the claim, or one taken away, or one substitnted for another, wlthout any 
original suggestion of it In the patent. The rule is the same in this respect 
as to amendnieuts that obtalns as to reissues (Railway Co. v. Sayles, supra), 
and the distinction is shown in îlorse Chain Co. v. Link Belt Co. (C. C.) 
1S2 Fed. 825, and 189 Fed. 584, 110 C. C. A. 564. Now, in the case at bar, 
there was, as I bave said, absolutely no indication anywhere that the inven- 
tion Included caméras. The patented eombination in the flrst six claims cou- 
tained as one of its éléments a projector. What the aniendment did was to 
substltute for that élément another, makiug the élément read as it was. 'in 
a projector or caméra.' That certaluly ereated another invention, regardless 
of whether it was a patentable advance to put the disclosure iuto a caméra, 
the négative of which I may assume for argument. To say that this is only 
to put the invention to a new use is to fail to rccognize that the projector 
was an elemeut'in the original claim itself. To disclose a eombination a.s 
fitted for one use, no élément of which is included within the éléments which 
the applicant sélects to put into his claim, docs not limit the invention by 
the use disclosed. One may put the same 'invention' to a difl'crent use, be- 
cause it will still hâve the same constituent parts; but If, as hère, the 'use' 
ineludes certain of the éléments which go into the claim, you cannot change 
the 'use' without changing the substance of the 'invention.' That is this 
case, at least except as to claims 7 and 9, which, as I hâve said, referrwl 
to the précise disclosure, and caïuiot be the ba.-is of expandiug the patent. 

'■So niuch for the argument drawn from the formai change In the claims; 
but the vice goes to the essence. In his second patent, •which, as I hâve 
said, be niade expressly applicable to caméras and projectors, which operated 
by friction devices only, and the claims of which do not mention the pau.se 
feature, Latham had spoken of that device as 'the only one of which I havo 
any knowledge that is capable of giving anything like accurate results' 'for 
scientiflc purposes.' That means that the 'positive feed' of the patent in suit 
gave uothlng like accurate results, as well as belng apt to tear the films, 
rage 1, Unes 19 to 22. Turuing uext to the patent in suit, we see the 'in- 
vention,' as defined in the spécifications, originally consisted, and still con- 
sists, of the positive feed only as a means to the full rest for purposes of 
ilhuuinatlon. The purpose of his invention was 'the stoppage of each pic- 
ture durlng its exposure |to] permit the re(piislte quantity of light to pass 
through the condenser,' etc. It consists of three éléments — means of bring- 
ing the film to rest, means of reducing the strain on the film arlsing from 
the rapid interrui)tion and renewal, which the period of rest requires, aud 
means for tniiform wlnding and unwinding. Ilere is no suggestion that the 
accuracy of measurement is a factor, or that the positive feed is important, 
except as the pause re<piires rapid interruption and renewal. It Is perfectly 
consistent with the second application, which was for accuracy of registra- 
tion. Comlng next to the original claims, the consistency contiiuies. The 
flrst four are clearly directed at secarlng the necessary pause. Claims G and 
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7 are of the sa me chàracter and refer to the saine period of rest. t'iaim 5 
does- not mention tbe period of rest, but reters to the mechanism by which 
the intermittent rotation of the drum is secured. It is soniewhnt anibigiious 
as to the pause feature, if talcen alone, but not when taken in connection 
with the accepted construction of clalni 10 ; for it coutains the pause feature 
as much as the latter. Claims 8 and 9 are for mère détails of the nieclian- 
ism. Claim 10 was that upon which tlie interférence issue was ralsed, and 
includes the pause ; at least, tlie applicant could hardly dispute it, after 
going througii ail the courts aiid acceptiug the issue as a true statement of 
that claim. The claims after January 17, 1902, do contain the 'positive 
feed,' sotne of theui alone, and some still as a means of seeuring the required 
rest ; and it was then the change flrst occurred. 

"Now ail this shows that at flrst Latham couceived his 'invention,' con- 
sidering that terni colloquially, to réside not at ail in the positive feed 
(which he repudiated altogether when used in a caméra), except as a means 
to secnre the rest. That was essentlal in a pro.1eetor, indiffèrent in a cam- 
éra, and he left it out, because he then thought it worthless for any caméra 
use. 

"I am now assuniing. for argument, that the changed claims now cover 
caméras, which before they did not. If so, then the complainant's dllemma 
Is this: In so far as the 'invention' résides now in tlie 'positive feed' fea- 
ture. it is a complète abandoument of his position for nearly six years after 
the application was fllcd. In so far as it résides in the 'rest' feature, it 
iom])letely ignores the interférence lltigation as though it had ne ver oc- 
curred. As to the former, I think I hâve already shown it in enough détail. 
There was no suggestion anywhere of it till the date I mention. There was 
répudiation of its accuracy in the second patent. The means to secure tbe 
rest were of eonseciuence only in so far as they actually did assure the pe- 
riod of rest. If the patent abandons that and substitutes the 'positive feed' 
as the patent, it bas become a 'new invention' in every sen.se. 

"Moreover, there are more important considérations than the mère lapse 
of time. Armât aud Casier had machines which, in respect of 'positive feed' 
as the complainaut now understands it, infringe his présent claims. Fur- 
thermore, in respect of that feature, probubly his caméra use is sufficient 
to ante<late theni. By his change of front he bas included those whom be- 
fore he did not. except by tbe originjil feature of his claims, upon which he 
was beaten, and this by the sélection of a feature lie had originally aban- 
doned. Now, the policy of tbe statute was to prcvent that very thlng. It 
was to prevent a nian's gambling upon bis ingenuity, avoiding the expeuse of 
a patent tlU his invention proved successful, and, then after others had 
acted upon his inaction, getting a moiiopoly for the full period of 17 years. 
If Latham had waited so long without flling any application, he could not 
hâve succeeded ; and the rule against allowing liim to amend is designed to 
prevent his doing by indirectiou what he could not do directly. 

"Coming now to the 'rest' feature, the complainant's case is even worse ; 
for his attorney (julte naively got those claims upon the theory that the 
interférence issue was a inere nullity and effected nothing. Now, it is not 
necessary to détermine how far the issue was correct, and how far 'pause 
aud illumination' bave anytbiug to do with "rest.' It may be that Latham 
suft'ered by the réduction of his claims, though I think it quite clear that 
he did not, but he fought it out upon that issue for nearly five year.s ; and it 
Is really ratlier too bard a position to take in a court, however it may be 
Defore an examiner, that such an assent does not estop him. AVhile Lath- 
ani's attorney conceded that Armât got tbe benefit of the interférence, yet. 
sinee he denied that Latham's claims were embodied at ail in the issue, it 
is bard to sce what Armât did get. The matter is. indeed, quite confused; 
for the only relevant claim Latham then had was original claim 10, aud that 
was a very spécial one. However, it said nothing of 'illumination' as dis- 
tinct from 'rest' ; and tlie patent w;is throughout based on the supposition 
that the 'illumination' and the 'rest' occupied the same period. The court 
did not' deny that tbe patent so intended : but they did deny that the use 
iu the spring of 1895 reduced that feature to practice, though Latham's at- 
200 F.— 2T 
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torney seems to hâve supposed that the courts had confused the two. To re- 
instate the 'rest' claims, of whlch claim 8 in suit is one, was really a most 
extraordiiiary vagary of the lay mind, as it seems to me, and deprived Ar- 
mât of not only the substance of his suecess, as did the substitution of the 
'positive feed' claims, but of even of the semblanee of any fruits of victory 
whatever. It cannot be necessary to show that the Patent Office is not the 
place In which to play fast and loose like that. 

"Much of the last argument goes beyond the question of whether the 
claims cover a caméra ; but I mean to décide nothlng else. My point is that 
if they do include a caméra they were brought in by an amendment, which 
was in part a radical departure from the invention, after six years, and 
when others had secured rights, with much expeuse, upon the faith of the 
application as it was — in remainder, a mère disregard of ail the proceedings 
theretofore had in the Patent Office. What the effect of this may be upon 
the claims for any other purpose, I leave to be decided when it may arise. 

"The bill will be dismissed for noninfringement, with costs." 

Kerr, Page, Cooper & Hayward, of New York City (Thomas B. 
Kerr and Parker W. Page, botli of New York City, of counsel), for 
appellant. 

Kenyon & Kenyon, of New York City (William Plouston Kenyon 
and Richard Eyre, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The majority of the court are of the opinion that 
the decree appealed from should be affirmed, with costs, upon the 
opinion of Judge Hand; and it is so ordered. 

COXE, Circuit Judge (dissenting). The dismissal of the bill by the 
District Court upon the sole ground of non-infringement, for the rea- 
son that the claims in question relate to a projector, whereas défend- 
ant uses a caméra, présents a question which may be broadly stated 
as follows : Should thèse claims, the language of which covers a f eed- 
ing mechanism which is capable of being used in the defendant's cam- 
éra, as well as in the projector described in the patent, be so limited 
that they cover the use of the feeding mechanism in the projecting 
apparatus only ? 

In approaching the considération of this question it must be remem- 
bered that the claims in controversy are not, so far as their languag-e 
is concerned, limited to any particular machine and that the combina- 
tions described are as capable of use in a caméra as in a projector. 
So far as the combinations which we are now considering are con- 
cerned, they might as well hâve been illustrated in a caméra as in a 
projector and the description and drawings might as well hâve been 
confined to a caméra as to a projector. The machine can be used as 
well to take pictures as to project them upon a screen. I do not un- 
derstand that this proposition is seriously disputed. The caméra and 
the projector belong to analogous arts and can be used interchangeably 
in each. Take from the projector the well-known parts, the objective, 
the condenser and the light, which are intended to throw the pictures 
in rapid succession upon the screen, and a successfully operating 
caméra remains. Add thèse parts to the caméra and the resuit is a 
machine capable of exposing the pictures to an audience. 
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The combination for a projector requires more éléments than for a 
caméra, but if the caméra be new and useful, there is no reason why 
the inventer may not cover by his claims the combination which com- 
prises the caméra. Of course, in considering the single défense of 
non-infringement, novelty and invention must be conceded. 

The défense hère, as I understand it, is predicated of the proposi- 
tion that Latham's achievement must be rigidly limited to a projecting 
device and though he may hâve made a meritorious invention of a 
caméra, he is nevertheless limited to his title of "Projecting-Kineto- 
scope." If this contention be sustained, any ,one can use the exact 
structure shown, provided he does not use it in a projecting machine. 
I am unable to assent to this proposition. It is a fundamental canon 
of construction of patent law that vi^here the court is convinced that 
the patentée has made a valuable invention, the patent shall be in- 
terpreted, if possible, to give him the full results of his labors. He 
may hâve so entangled himself in a maze of contradictory verbiage 
that it is impossible to do this, but if two constructions can be given his 
claims, it is the duty of the court to adopt the one which vitalizes 
rather than the one which destroys them. 

The inventer is entitled to ail the uses to which his invention may 
be put and the court should, if possible, see that he secures its full 
benefits. He should not be impaled on the point of a too literal con- 
struction. In the présent instance I see no reason why Latham, if it 
be shown that he was the first to invent the improved caméra, should 
not reap the rewards of this division of his invention. His claims 
cover it and there is nothing in the description which definitely limits 
its use to the exposing rather than the taking of pictures. If thèse 
claims do not cover a caméra what do they cover? 

Take the first claim, for instance. Construct a machine in exact 
accordance with the directions of the spécification and having ail the 
éléments of the claim, what will be the resuit? 

Such a machine will contain: 1. Devices for supporting the bulk 
of a flexible film before and after exposure. 2. Feeding mechanism 
located between the devices for supporting the film and separate and 
distinct therefrom. 3. One of said feeding mechanisms being con- 
structed to feed the film uniformly and produce a predetermined sup- 
ply of slack. 4. The other adapted to feed the slack intermittently 
across the exposure-window. Would such a machine project pictures 
upon a screen? None of the necessary accessories of such a machine 
is included in the combination. The condenser, the objective and the 
light are not éléments and the use of the combination as a projector 
is not mentioned. What is to be done with such a machine ? It can- 
not be used as a projector, for it has not the necessary parts, and, if 
the défendant be correct, it cannot be used as a caméra because the 
patent must be limited to a projector. I cannot think that the pat- 
entée should be left in this dilemma with a claim practically value- 
less — a derelict of the patent law. On the contrary, I think that 
Latham invented a machine capable of use as a caméra, that he has 
described this machine in his spécification, illustrated it by his draw- 
ings and covered it by his claims. 
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The construction of the machine and the uses of which it Is capable 
are manifest, and, this being se, the patentée should net be deprived 
of the fruits of his invention, even assuming that he has given it a 
wrong name. Nomenclature must yield to facts. 

In short, my conclusion, upon this branch of the case, is that if 
Latham has invented a new and useful caméra, he cannot be defeated 
upon the theory of non-infringement because he described and illus- 
trated his invention in a projector. 

The patent should be construed with référence to what the descrip- 
tion shows and the clajms cover and not according to the title forced 
upon the applicant by the examiner. 

As was said by the court in Bell v. Daniels, 1 Fish Pat. Cas. 372, 
Fed. Cas. No. 1,247: 

"The plaintiff is not controlled by his tltle, but the patent, spécification 
and drawings are ail to be examlned, and are ail to hâve a fair and libéral 
construction in determining the nature and extent of the invention." 

See, also, Inman v. Beach, 71 Fed. 420, 18 C. C. A. 165 ; Ilobbs v. 
Beach, 180 U. S. 385, 21 Sup. Ct. 409, 45 L. Ed. 586; Cleveland 
Foundry Co. v. Détroit Co., 131 Fed. 853, 68 C. C. A. 283. 

The contention that the words, "In a projecting-kinetoscope" 
should be read into claims which do not contain them is wholly un- 
tenable both as an original proposition and also because the courts 
hâve repeatedly held that such limitations of the claims are unwar- 
ranted. An inventor cannot anticipate every use to which his invention 
may be put and is not called upon in limine to deprive himself of 
such uses by putting his invention in a strait-jacket. 

The employment of Latham's combination as a caméra did not re- 
quire invention ; any mechanic skilled in the art would know enough 
to do this. It was simply applying it to a différent, though analogous, 
use. 

It has been assumed through ail stages of this litigation that a cam- 
éra could be used as a projector and vice versa. Thus the Court of 
Appeals of the District of Columbia says: 

"A picture-taking caméra, like many of those heretofore referred to as pat- 
ented, could nndoubtedly be utilized as an apparatus for exlilbitiiig pictures 
also, by substituting a picture film in the carrying device and theu applying 
the apparatus of the magie lantern." 

The District Judge also says that claims 7 and 9, as originally filed, 
"are equally applicable to a caméra as to a projecting machine." 

I hâve thus far proceeded upon the hypothesis that Latham was 
the first to make the invention which is the subject of the claims in 
controversy. 

The invention consists of a film-feeding mechanism operated by 
continuously rotating sprockets, a loop being produced and maintained 
in the slack film. Also a sprocket, rotating intermittently, which feeds 
the slack loop across the optical axis section by section. It is de- 
scribed in the spécification as consisting in employing "means for 
bringing each picture to rest at the moment of projection, means for 
reducing the strain the picture-film would otherwise suffer from the 
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rapid interruption and renewal of its movement, and means for main- 
taining uniformity of movement of the film as it unvvinds from the 
delivering réel, and as it winds upon the receiving réel." 

The invention introduced a decided improvement to the art and one 
which can be used with eqtial advantage in a projector and a caméra. 
If it were a new and useful improvement as to one, it was equally 
so as to the other. 

Bearing in mind that the invention with which we are concerned 
consists of the apparatus which produces this intermittent movement 
of the film across the exposure opening, I am unable to find any proof 
in the record which anticipâtes. 

Latham's application was filed June 1, 1896. His invention was 
made on or prior to February 26, 1895, and was put into practical 
opération on that date, as a caméra, its use as a projector having been 
also demonstrated. 

The complaint admits that the invention of Latham was shortly after 
February 26, 1895, 

"invented independently in France by M. J. H. .Toly, wlio used It both in 
caméras and projectors. and still later In the year 1.S95, in this eouutry, by 
Thomas Armât, who used it exclusively In projecting machhies." 

This admission undoubtedly anticipâtes the filing date of June 1, 
1896, and throws upon the complainant the burden of establishing the 
date of the invention at a period anterior to the dates of the Joly and 
Armât structures. This has been done. I do not deem it necessary 
to discuss the testimony in détail because it fully establishes the fact of 
the completion and réduction to practice by Latham, on the evening of 
February 26 or the morning of February 27, 1895. 

The défendant took no évidence on this issue. It is asserted that 
the évidence is insufficient because the device relied on was not a 
projector, but a caméra. I hâve already shown that the two devices 
were used interchangeably and, where it appears that the inventor was 
the first to make the précise structure which he now claims, it is not 
material what he called it or how he first used it in the moving picture 
art. He was entitled to any use to which it might be legitimately put 
in that art. 

The testimony does not bear out the defendant's other contentions 
that the adaptation and use of the device as a projector is not satisfac- 
torily established, that it was an abandoned experiment and was not the 
work of Latham, but of his mechanic, Fugene Lauste. 

The conception was Latham's, worked out and made operative by 
skilled mechanics employed by him. 

Latham says : 

"When the idea oaine into niy head * * * jt w^s necessary for me to 
get the lielp of skilled mechanics.'' 

It would be necessary to ignore arbitrarily the testimony in 
order to reach a conclusion that some one other than Latham conceived 
the invention. If Latham conceived it, the fact that he employed oth- 
ers to embody his idea in a working machine does not deprive him, 
and his assigns, of the fruits of the invention. 
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0£ course the process of taking and projecting pictures varies in 
several détails, many of which are pointed eut in the defendant's brief, 
but I do not deem it necessary to consider them at length, in view of 
the controlling circumstance that the machine, the physical thing, is 
capable of taking and projecting pictures. The picture-bearing strip 
might as well bave been described as "a strip designed for bearing 
pictures" ; it is the same strip in either case. When used as a caméra 
the pictures are impressed upon the strip during the passage through, 
when used as a projector the same pictures, on the same strip, are 
passed through in the same manner. 

It would seem to be an exceedingly harsh doctrine to hold that when 
one has invented a complicated and delicately organized machine, con- 
sisting of a combination of réels, drums, pulleys and sprockets, de- 
signed to manipulate the film ; invention and inf ringement must dépend 
upon the color or length of the film. The combination is the same 
whether the film is impressed with the pictures while passing through, 
or whether the same film with the pictures completed is passed through. 

If the caméra of February 26th did not embody the invention in is- 
sue, nothing could do so, it ivas the invention in issue.' 

The Edison patent No. 493,426 shows a continuously moving film 
with no intermittent motion. The Edison patent No. 589,168 is for 
a "Kinetographic Caméra." He says= 

"The purpose I hâve in vlew is to produee pictures representing objects In 
motion throughout an extended period of time whlcU may be utilized to ex- 
hibit the scène iucludiug such moving objects in a perfect and natural man- 
ner by means of a suitable exliibitiug apparatus, such as that described 
in an application filed simultaneously herewith (patent No. 493,426, dated 
March 14, 1S9;5). I bave found that it is possible to accomplish this end by 
means of photography." 

The complainant's expert, Mr. Waterman, asserts, and I see no rea- 
son to differ from him, that the apparatus hère described can be used 
equally well for taking pictures and projecting them. It comprises 
a supply and a take-up réel with an escapement between them having 
a sprocket wheel engaging the holes perforated at regular intervais on 
the two edges of the firm to feed it along intermittently across an ex- 
posure opening. 

There is not, however, the distinguishing characteristic of the Lath- 
am patent, the second feeding mechanism which continuously main- 
tains a loop and relieves the pressure on the intermittently feeding 
sprocket. 

Thomas Armât testifies that the Edison Company began to put out 
projecting machines in the fall of 1896 or the spring of 1897. He 
says : 

"Thèse last mentioned machines, however, at this date did not at flrst 
embody the feature of providiug slack between the supporting réel and the 
intermittently moving device, and they had a very short llfe as thus put on 
the market." 

The problem I ani,now considering was solved, not by Edison, but 
by Latham. 
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The patents to Marcy, though prior in time, do not disclose the 
Latham invention. The film is pinchèd between two rollers and is 
advanced by the revolving of the larger roUer, at a uniform rate. 
There are no sp rocket wheels and no holes in the edges of the film to 
engage such sprockets, the film is moved by friction and therefore 
lacks the uniform and definite action of the Latham device. 

The Chinnock caméra, assuming it to hâve been completed and oper- 
ative prior to the Latham invention, which proposition is disputed and 
in doubt, does not anticipate for reasons similar to those just above 
stated regarding the Marcy caméra. The film is advanced by contin- 
uously driven friction rolls, and is arrested and released by a clamp, 
intermittently operated. There is also a pair of friction rolls below 
the exposure opening; they are of a greater diameter than the upper 
rolls and revolve at a higher speed but are arranged to slip over the 
film when it is clamped. The function of thèse rollers is to pull down 
a certain amount of film and they are, therefore, made larger in diam- 
eter and are driven at a higher speed. With the addition of thèse rolls, 
the Chinnock device is substantially similar to the Marcy device. It 
does not hâve the essential features of the Latham invention, as be- 
fore pointed out, viz., the loop of slack film produced by the film-feed- 
ing mechanism operated by continuously rotating sprockets together 
with an intermittently operating sprocket which feeds the slack across 
the exposure window. 

I do not deem it necessary to refer to the friction roU printing press 
patents further than to say that I consider them as belonging to a 
différent art and much more remote than the patents already consid- 
ered. 

The complainant is criticised for "reading into the claims" the sproc- 
ket type of feed but as the claims must be construed in the light of 
the spécification and as the description describes the sprocketed feed 
drums, the teeth of which engage the holes in the films, and as the 
drawings clearly show thèse features, I see no just basis for the criti- 
cism. 

It is also charged that the complainant bas been guilty of lâches in 
permitting infringements to proceed during five and a half years which 
elapsed after the patent was issued. Undoubtedly there was this delay, 
but in view of the protracted litigation which had impoverished the 
then owners of the patent, I cannot find that this delay amounted to 
lâches. Under its présent owners infringers hâve been vigorously pros- 
ecuted and it is alleged that ail of the infringers hâve taken out licenses 
under the patent. 

The patent encountered unusual vicissitudes from the moment the 
application was filed and its progress through the Patent Office met with 
opposition and discouragement at almost every stage. I cannot find, 
however, that anything occurred there to deprive Latham of his in- 
vention. The issue in the interférence between him and Armât was 
a narrow one, and though it was decided in favor of Armât, it is plain 
that this occurred because of the restricted scope of the issue between 
them. No one can read the décision of the Court of Appeals without 
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being convinced that it was reached because of the narrow issue pré- 
sentée! in the interférence. For instance, the court says : 

"We are free to confess In. this case, that, the Inspection of the original 
machine, and the proof of its efficient performance in Intermlttently moving 
the film for the taklng of plctures, In connection with the évidence of the 
first prlvate trials In exhiblting plctures, has strongly incllned us to décida 
in favor of its réduction to practice.'' 

But they were unable to do this because of "ail of the limitations and 
requirements of the issue." If the questions had been those with 
which we are now concerned, I am persuaded that the court would 
hâve reached a différent conclusion. I am not convinced that Latham's 
conduct in the Patent Office was unfair or disingenuous, unless per- 
sistent and untiring effort to secure what he believed to be his rights 
can be so characterized. He fought on until he secured claims which 
covered not a différent invention, but the invention which he had re- 
duced to practice in February, 1895. I am convinced that Latham made 
a valuable invention, not an epoch-making invention, it is true, but one 
which introduced a much needed improvement into the motion picture 
art. It remedied the difficulties which had baffled inventors of unques- 
tioned genius and placed the art upon a successful commercial basis. 
In such circumstances, it is, in my ojjinion, the duty of the court to 
save rather than to destroy the patent. 

For thèse reasons I am unable to concur in the disposition of this 
appeal by the majority of the court. I think that the decree should 
be reversed and the cause remanded to the District Court with instruc- 
tions to enter a decree in favor of the couiplainani with costs. 
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(Circuit Court of Appeals, Thlrd Circuit. November 23, 1012.) 

No. 1,674. 

Patents (§ S28*) — Validitt and Infbingbment — Mop Whingetî. 

The Hoffman patent. No. 671,3 3G, for a mop wrlnger, though of nar- 
row scope, covers a new combliiatlon, which has met with commercial 
success and is valld; also held infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Tudge. 

Suit in equity by Frank M. Fritsch against the Théo. J. Ely Manu- 
facturing Company. Decree for complainant, and défendant appeals. 
Affirmed. ■ 

J. C. Sturgeon, of Erie, Pa., for appellant. 

Chester C. Shepherd and George M. Finckel, both of Columbus, 
Ohio, for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

*For other cases see same topic & § nl'mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indeye? 

i Rehearing deuied. 



ELT MFG. CO. V. FRITSCH 425 

J. B. McPHERSON, Circuit Judge. This is the ordinary suit in 
equity for the infringement of a patent. Judge Orr's opinion, which 
has net been reported, is as f ollows : 

"l'iaiutiff cliarses Infrlnsiement of lettei's patent of the United States No. 
671,136, for mop wringer, whicli on Apiil 2, 1901, was issued to Frank HofC- 
inan, wlio subsequeutly asslgned the same to plaintiff. There Is but one 
c-laini, which is .ns follows: 

" 'In a mop wringrer, the conit)ination of two bridges 17 each having at 
each end an auguiar flange 18, fitted to the iiiterior curvature of the side of 
the buclvet and whereby thèse liridges are secured parallel to each otlier and 
below the upper edge of the buclvet, upwardly and downwardly projecting 
relier bearings 15 and 16 on each, stationary rollers supported In thèse bear- 
Ings, one above the other, an oiierating devlce shaped of one pièce in a man- 
ner to form two operating levers, one on each side of the bucket, It conslst- 
iiig for such purpose of the lower part 2,î eurved around the outslde of the 
bneket and supporting a step 27, and having the upwardly bent parts 2^, the 
upper ends 23 of which are turned over and around the upper edge of the 
bucket and down into the sjiace between it and bridges 17, such downwardly 
extended ends being in close proxiniity to sald bridges, pivot studs 22 pro- 
jecting laterally from opposite sides of the bucket on which the operating de- 
vice is pivotally supported, a uiovable relier having journals 19, slots 26 in 
the downwardly extending upper ends of the angle levers and horizontal 
slots 21 m the bridges, which two slots on each side are sinuiltaneously oe- 
cnpied by a journal 19 on each end of this movable roUer, slots 21 being so 
located as to guide this latter during opération toward the stationary rollers, 
and a sprlng to normally keep thèse rollers apart.' 

"It is apparent to one reading that claim that niany of the éléments of the 
combiuation are old. To consider separately the 15 or more éléments in the 
light of the 22 patents offered by défendant to show the state of the prier 
art would be a work of supererogation. It is suffleient to say that the pré- 
cise eonibination is not found in the prior art, and that the use thereof by 
the plaintiff has glven hini a large and widely extended market for his mop 
wringers during a period of 10 years and until the defendant's mop wringer 
was put upon the market. The patent is valid, although the invention is 
not of broad character. If no paroi évidence had been ofCered upon the ques- 
tion of infringement, except the identitlcation of the respective mop wring- 
ers of the parties, infringement would be alniost apparent. Speclally close 
observation is required to distinguish différences between them until atten- 
tion is directed from their marked resembla nces to each other. Ail the élé- 
ments found in the claim of the patent appear to be found in defendant's 
structure. The court cannot escape the conclusion that such variations as 
do exist are colorable. If there were a substantial différence in structure or 
in opération, or if there were any new élément in defendant's device which 
performs any new or différent function, the doctrine of équivalents should 
not be applied. As it Is, the défendant wlll not be permitted to escape in- 
fringement. Lourie v. Lenhart, L'JO Fed. 122, 64 C. C. A. 456. 

"Défendant presses upon the court that the bill should be dismissed, be- 
cause it does not waive an answer under oath, and the évidence offered by 
plaintiff was lusufticlent to overcome the sworn answer 'denying the validity 
of the patent,' and the évidence in support of the answer. This position is 
not well taken for varions reasons: (a) The plaintiff, his traveling sales- 
man, and his expert ail testified in plaintifC's behalf. Xo person but defen- 
dant's expert testified for the défense. There was no testimony iji rebuttal. 
(b) An avéraient that a patent is invalid is the conchision of the p'ieader. not 
such a statement of fact as makes a responsive answer évidence, (c) Ilad 
there been but one witness for the plaintiff as to infringement, the niop 
wringer of the défendant was more than eipiivalent to the testimony of an- 
other. 

"Let a decree be drawn in accordance with this opinion." 
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We shall add little to this brief, but adéquate, discussion. The 
likeness of the two devices is so close that only a careful examination 
can detect the inconsequential différences. It is true that the par- 
allel bridges in the defendant's device are secured by angular flanges 
that are fitted to the exterior, instead of the interior, curvature of the 
bucket, and that the downwardly extended upper ends 26 of the 
levers ^4 are placed in the space between the bridges instead of the 
space between the sides of the bucket and the bridges; but thèse 
différences are evidently of no importance. Neither was it impor- 
tant to eut off the lower limb of the slot 21, and to curve the bridge 
sHghtly instead of retaining the straight bridge of the patent. The 
patentee's straight slotted bridge, and the defendant's curved bridge 
without a slot, perform the same function in the same manner, and 
one is a plain équivalent of the other. 

The patent is undoubtedly narrow in its scope. It makes no broad 
claim, and in view of the prior art none could be made, but the com- 
bination is concededly new, and we cannot agrée that il is an aggre- 
gation merely. The numerous patents now cited against it show that 
the small problem involved was still a problem in 1901, although nu- 
merous inventors had tried to solve it; and the patentee's unques- 
tioned and considérable success certainly affords some évidence — 
and we think sufficient évidence — that he had taken the inventive 
step that no one else had seen. Spécifie as the claim is, however, il 
deserves protection against such a palpably colorable évasion as the 
defendant's device présents. It is hardly too much to say that the 
défendant has been making, not an équivalent, but an ideiitical, article. 
Lepper v. Randall, 113 Fed. 627, 51 C. C. A. 337. 

The decree is affirmed, with costs. 



RUUD MFG. CO. v. PITTSBURG WATER HEATKB CO. 

(District Court, S. D. New York. Noveiuber 8, lOlîi.) 

Patents (§ 328*) — VAtiDirr and Infringement — Water Heater. 

ïlie Ruud patent, No. 903,007, for a water heater, consistlng of an 
automatic Instantaneous heater, in which the water flows through tliln 
copper coils over the burners, and the flow of gas to the burners is con- 
trolled and regulated both by the flow of water through the water cou 
duit and the température of the water flowing from the heater, actii 
thi-ough the médium of a thermostat, was not anticipated and dis- 
clo.ses a patentable combination of utllity. Claims 3, 5, and 8 also held 
Infringed, and claim 10 not infrlnged. 

[PatentablUty of comblnations of old éléments as dépendent on r&- 
sults attained, see note to National Tube Co. v. Aiken, 91 O. C. A. 123.] 

In Equity. Suit by the Ruud Manufacturing Company against the 
Pittsburg Water Heater Company for infringement of the Ruud 
patent. No. 903,007, for a water heater. On final hearing. Decree 
for complainant. 



•For other casea lee same topie £ S numbbb In Dec. t Am. Digs. 1907 to date, & Rep'r Index»» 
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S. T. Cameron and Reeve Lewis, both of Washington, D. C, and 
C. A. L. Massie and Ralph L. Scott, both of New York City, for 
complainant. 

J. Edgar Bull, of New York City, and Paul Synnestvedt and 
James C. Bradley, both of Pittsburgh, Pa., for défendant. 

MAYER, District Judge. Prior to the invention of the patent 
in suit, the art of automatic instantaneous water heating hadl de- 
veloped along two main lines : (a) The "straight water valve" heater ; 
and (b) the "straight thermostatic" heater.^ 

The (a) heater had the advantage of economy, in that no gas was 
consumed except when water was being drawn. The disadvantages 
were: (1) That the water-actuated élément was liable to become 
stuck in its opened position, owing to the présence of salts in the 
water, sand, pebbles, and other small objects, so that the gas would 
continue to burn when no water was being drawn, and steam would 
be generated in the thin coils and burst them ; (2) that there was no 
means of regulating the température of the heated water; (3) that 
the amount of gas consumed was not proportioned to the amount 
of water beated under the varying conditions of gas and water 
main prebsii^i. 

The (b) heater had the advantage of saf ety in avoiding the dan- 
ger of overheating the water and bursting the coils. V^ ;n the 
température of the water was below the desired degree, the thermo- 
stat automatically opened the gas valve wider, thus increasing the 
amount of gas delivered to the burners, and when the température 
rose above the desired degree the thermostat automatically reduced 
the opening of the gas valve, this being accomplished by subjecting 
the thermostat to the influence of thé heated water. The disad- 
vantages were: (1) Wastefulness, because the (b) heater consumed 
enough gas to keep the water at the desired ternperature ail the time, 
without regard to whether any hot water was being withdrawn from 
the System or not; (2) occasional danger in case the pilot light was 
accidentally extinguished while the thermostatic valve was closed, 
in which event the gas valve would be thrown wide open when the 
water cooled, and unconsumed gas would flow into the compart- 
ment; (3) nonproportion of amount of gas consumed to amount 
of water heated, as in the (a) heater. 

Automatic water heaters are usually situated in the basement or 
cellar of a building and connected with the public water and gas 
main Systems, and the hot water is withdrawn from the water pipes 
in the kitchen, bathroom, laundry, or other room, where the person 
using the water is far removed from the heater and unable to know 
the functioning of the device, beyond the fact that hot or cold wa- 
ter is being drawn. 

Both the (a) and (b) heaters had been on the market for a consid- 
érable period prior to the date of the invention hère under discus- 
sion, ît is clearly shown that the (a) heater was not a commercial 
success, while the success of the (b) heater was limited to natural gas 

1 Note. — For brevity I shall call thèse lierelnafter the (a) and (b) heater». 
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territory, because of the large cost of opération in.artificial gas ter- 
ritory. 

The problem to be solved, and hère claimed to hâve been solved, 
was to prodiice an instantaneous, automatic water heater, which 
vvould (1) be safe; (2) be economical ; (3) beat the water to a de- 
sired predetermined température, and (4) proportion gas consumed 
to amount of hot water drawn, even in localities where gas and wa- 
ter main pressures fluctuate. 

This was an interesting problem, having to do with an important 
and useful art, which bas much conduced to health and comfort. 

Ruud was an experienced man, who had already made contribu- 
tions to the art, and he 'was able, therefore, to approach the con- 
sidération of this problem in a practical way. He was not search- 
ing for a theory, but for an operative structure, and there can be no 
doubt that he produced an efficient and highly useful article in the 
"T. V." heater, as it is called. 

From the outset, this T. V. heater became a commercial success, 
so much so that the Monarch Company, a competitor, adopted the 
Ruud invention at a time when the patent application was pending 
and when letters had not yet been issuedl. 

Ruud filed bis application in January, 1900, and obtained bis pat- 
ent in 1908. In 1907 an officer of the Ruud Company left it and 
was influential in organizing the défendant company, of which he 
became président, and in that organization he combined two existing 
concerns (the Monarch Water Heater Company andi the Standard 
Heater Company), which had been losing money in manufacturing 
the (a) heater. 

Tbere are many charges of unfair and improper conduct made 
by complainant against the président of défendant. Thèse I hâve 
disregarded as immaterial to the issues ; but what we call human 
nature very often illuminâtes a situation, and it is manifest that the 
président of défendant, as well as- défendant, well realized that Ruud 
had produced an article of utility and commercial value, which was 
theretofore unknown to the markets of this or any other country. 

Was there inventive genius behind this production, or was it ob- 
vious to the man skilled in the art, and a mère aggregation of old 
éléments, and not a combination attaining a new resuit? 

The invention of the patent in suit consists of an automatic in- 
stantaneous water heater, in which the water flows through thin 
copper coils over the burners, as in the old heaters, and the flow of 
gas to the burners is controlled and regulated both by the flow of 
water through the water conduit and the température of the water 
flowing from the heater acting through the médium of a thermostat; 
the parts being so arranged that ail of the gas which flows to the 
burners tç efïect the heating of the water is subjected to the con- 
trol of the water-actuated élément, and to the régulation of the 
thermostat or temperature-actuated élément. By this means ail of 
the objectionable features of both of the old heaters were eliminated, 
and ail of the désirable features of those heaters retained, and in 
addition to this an entirely new resuit was secured in this art, viz.. 
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the proportioning of the amount of gas consumed to the amount of 
water heated under ail the varying conditions of water and gas 
main pressures and températures. (Bartlett, C. R. p. 268.) This 
, new resuit was of the highest importance in the art. If no hot wa- 
ter was withdrawn during a given period, no gas was consumed, 
except the negligible amount burned by the pilot light ; and, if hot 
water was withdrawn, the amount of gas consumed was always in 
proportion to the amount of hot water so withdrawn. The object 
of the invention set forth in the patent in suit is stated in the patent 
itself to be : 

"To provirte etîective and reliaUle iiieans whereby waste of gas, during 
periods in whicli it is not desired to heat watev, may be prevented, aud 
liabllity to damage to the lieating aiipliance or Its connections, by the ap- 
plication of lieat in the al)senee of a proper supi)ly of watei', or by tlie ex- 
cessive application of heat wlien water is not drawn oft from the heater, 
due to the stlcking of the water valve meclianism, may be efïectually ob- 
viated." (l'age 1, Une 21 et seci.) 

To accomplish thèse objects, Ruud introduced into the gas serv- 
ice conduit a gas-supply valve and a gas-regulating valve, by which 
two valves the supply of gas to the main burners is controlled and 
regulated. 

The main or water-actuated gas valve is always thrown wide open, 
and is of sufficient size to admit enough gas to heat the water to the 
desired température at the highest water main pressure and the low- 
est gas main pressure. With the high water main pressure a larger 
amount of water would flow through the heater, per unit of time, 
than with the low water main pressure, and if the supply of gas 
were constant the resuit would be that the water would be heated to 
a higher degree at a low water main pressure than at a high water 
main pressure. 

When the water in the heater reaches the degree of température 
to which the thermostat is adjusted, the thermostat immediately be- 
gins to actuate the thermostatic valve to reduce the size of the open- 
ing controlled thereby, and hence to reduce the amount of gas which 
flows to the burner. Should the gas pressure be high, more gas is 
supplied than is needed to heat the water to the desired température, 
and the thermostat opérâtes to eut down the amount of gas until just 
enough is supplied to heat the water flowing through the conduit to 
the température desired. Should the pressure in the gas main fall, 
the température of the water would fall, and this would act to open 
the thermostatic valve wider, so as still to permit enough gas to flow 
to the burners to heat the water to the desired température. 

Thus the water is heated to the desired température, whether a 
large or small amount of water, vvithin the capacity of the heater, is 
being drawn, and the supply of gas to the burners is regulated to suit 
the amount of water heated, and this entirely independent of what 
may be the water main or gas main pressure at the instant of time 
when water is being drawn; and, if no water is being drawn, the 
flow of gas to the burners is entirely eut off by the water-actuated 
or main gas valve. 
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It was old in the art to employ the movements of a part actuated by 
the flow of the water through the heater to control the flow of gas 
to the burners of the heater; and it was aiso old to employ the move- 
ments of a heat-actuated élément to control the flow of gas to the 
burners. Thèse old éléments had been separately used in heaters to 
control the flow of fuel to the burners; but Ruud, for the first time 
(it is claimed), combined the two éléments in a single heater. 

I am satisfied, on the évidence, that this combination produced a 
resuit which was not an aggregation of old éléments, each merely 
performing an old and well-known function, and not bringing about 
a new resuit. If I am right in concluding that the new resuit, in- 
sisted upon by complainant, was accomplished by the combination of 
thèse old éléments, then it seems to me that the case is one of in- . 
vention. 

Of course, it is very easy, at this date, to see how it was donc ; 
but this is an active art, attractive financially, and constantly inviting 
improvement, and, if invention was not involved, it seems strange 
that no one had disclosed, prior to this time, any structure which rep- 
resented what is embodied in the Ruud or T. V. heater. 

It is claimed, however, that the prior art shows water valve heaters 
as defined in the claims in issue. With this view I cannot concur. 
The limits of an opinion preclude a detailed discussion of the varions 
patents cited by défendant in support of its position on this branch 
of the case. Suffice it to say that I adopt, in substance, the arguments 
set forth in complainant's brief. 

The défendant, however, further insists that the patents to Fontaine 
(114,429), Braithwaite (9,598 of 1888), Winterflood (587 of 1899), 
and Wilder (548,941) each constîtute a substantial anticipation of ail 
the claims in suit. 

Fontaine Patent. Defendant's expert built a hot-water heating ap- 
paratus along the lines of the Fontaine patent, but introduced varions 
changes and adjustments into the construction and method of opéra- 
tion of the device. The complainant insisted that this was not a fair 
apparatus test. But, even assuming this apparatus to hâve been in 
accord with the Fontaine patent, both the construction and the method 
of opération differ in many essential particulars from the construc- 
tion of the invention in suit, and fail to disclose a structure which 
would accomplish the results attained by the Ruud invention. (C. R. 
pp. 278, 281, 284 et seq.) 

Braithwaite Patent. The Braithwaite heat-actuated élément had 
no efïect upon the supply of gas to the burner independently of the 
flow of water, or independently of the water-actuated éléments. The 
only effect of the heat-actuated élément which the Braithwaite con- 
templated, and which could occur in the Braithwaite apparatus, was to 
change the degree of the différence in pressure by which the fuel valve 
is actuated when water is being drawn from the heater. If no water 
was being drawn from the heater, the thermostat would bave no eiïect 
upon the supply of fuel, so that, if the fuel valve should become stuck 
in its open or partly open position, the heater would be overheated. 
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and either explode or the water [be] driven out, and the heating ré- 
ceptacle destroyed, notwithstanding the présence of the thermostat. The 
thermostat, therefore, would not overcome one of the serions defects 
of the type of heaters in which the supply of gas is automatically con- 
troUed by the flow of water, and the Braithwaite heater failed to meet 
this difficulty, and thus was not capable of accomplishing one of the 
chief results secured by the Ruud T. V. heater. There are other re- 
spects in which the Braithwaite was not an anticipation, as more fully 
discussed by Mr. Freeman, one of complainant's experts. (C. R. p. 
355 et seq.) 

Winterflood Patent. In this patent two valves in the fuel supply 
conduit are disclosed, one actuated by the flow of water to the heater, 
and the other a safety valve, not regulating the température of the 
water in the heater, as does the thermostatic valve in the Ruud heater. 
(C. R. pp. 292 et seq., 340, and 341.) Thus there is no thermostatic 
action in the Winterflood apparatus in actual use, nor is there any 
valve thermostatically controUed. 

Wilder Patent. In hot-water heater constructions, the water is led 
to the heater through a conduit, and the gas through another conduit 
and outside of the heater there is always placed a stopcock in each 
conduit, so that, the water may be eut off, and the fuel eut off, when 
desired. In a straight thermostatic heater, such as (b), a person would 
turn the stopcock in the water pipe, and the stopcock in the fuel sup- 
ply pipe, and light the pilot light. Then the heater would operate 
continuously to maintain the water in the heater at the température 
at which the thermostat is set, and would consume sufficient gas to 
keep the water in heater at this température, even if no water were 
drawn out. If a careless operator should turn on the gas in such a 
straight thermostatic heater and light it, and then neglect to turn on 
the water, the heater would be soon overheated, and probably de- 
stroyed. In order to avoid such carelessness, Wilder connected the 
manually operated stopcock in the 'fuel supply pipe and the man- 
ually operated stopcock in the water supply pipe, so that the one 
could not be turned on without turning on the other. There is a good 
deal to be said for the Wilder structure, but there was no water flow 
actuated élément in that structure^ and hence nothing which may be 
said to be the équivalent of the water-actuated valve of the Ruud T. 
V. heater. 

In his ingénions argument that certain of thèse patents accomplished 
by a short arm what Ruud accomplished by a long arm, the learned 
counsel for défendant failed to make clear how what was obvious (as 
he urged) so successfully escaped the attention of thèse many in- 
ventors whose minds were moving along in the same gênerai direction. 

Being satisfied, therefore, that the patent in suit bas disclosed in- 
vention, and that there was neither prior use nor anticipation, it re- 
mains to ascertain whether the defendant's structure infringes. 

There are four claims which complainant allèges are infringed. 
From what has been outlined hereinabove, it is apparent that I hold 
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the view that daims 3, 5, and 8 are infringed by défendant. The re- 
maining claim is as follows: 

"10. In a water heater, the coinbination of a water réceptacle conslistin.!; 
of a coil haviiig an inlet and outlet, a burner for heating the same. a fuel 
supply conduit leading to said burner, means actuated by the water and 
controlling said fuel supply, Independent means coutrolllng said fuel supply, 
and a thermostat in the circuit of the coil and in operative relation vvith 
said Independent means." 

A study of the Ruud patent shows that the casing in which the 
thermostat is located constitutes, in effect, the lower coil of the heater 
inside the shelf ; the water flowing downward through the upper coils 
of the heater and through the casing and out through the outlet to 
the faucet. 

The thermostat thus lies "in the circuit of the coil," and is exposed 
to the direct action of the heat from the burners, thus getting a direct 
control of the gas valve by the hot water in the lower part of the 
heater. Ruud refers in the patent in suit to his previous patent, No. 
610,218, which is particularly directed to this construction of placing 
the thermostat "in the circuit of the coil," so that it is exposed directly 
to the heat from the burners. In his prior patent Ruud says: 

"The supply of heat is regulated by variation in the température of the 
water in the heating coil." (Page 1, Une 13.) "ïhe important feature of 
my improvement is the combination with a heating coil of a thermo-regu- 
lating device in or in circuit with the heating coil and formiiig part of the 
heating coil, * * * which Is exposed to the heat." (Page 2, Une 25.) 
"As shovvn in the drawings, the thermostat is located relatively close to the 
burner, and this is a feature of my improvement, by which the eflicieiicy 
of the régulation is greatly improved." (Page 2, Une 76.) 

The claims of the prior patent (1 and 2) also show that Ruud em- 
phasizes the location of the thermostatic controlling means. Déc- 
larations or statements (where not self-serving) are a valuable aid in 
interpreting the meaning of writings. In the catalogue put out by 
complainant (Catalogue K, seventh édition) many références are made 
to the internai thermostat, as follows : 

"The Ruud is the ONLT Automatic Water Heater possessing an Internai 
Thermostat, giving automatic 'Température Régulation," Insuring reliabil- 
Ity, safety and economy. Thèse exclusive features are covered by broad 
patents." (Title page.) 

"THE RUUD AUTOMATIC VALVE AKb INTERNAL THERMOSTAT 

(Patented) 

"Combining the simply constructed water valve and thermostat, placed In 
'heat zone,' this arrangement gives an automatic control in practical use that 
Is indeed remarkable." (Page 14.) 

"It Is the Internai Thermostat, however, that régulâtes the température, 
and Controls the flow of gas to burners In accordance with the heat of 
the water." (P.nge 14.) 

"Having the Thermostat direétly in the gas flame, the possibility of steam 
génération and damage to the heater, enameled fixtures or house piping, 
is eutirely eliminated." (Page 14.) 

"This describes briefly our ORIGINAL Ruud Re-Heating System— so suc- 
cessful that it has been imitated by others; but without the Ruud Ther- 
mostat (located in 'heat zone' of heater) it is worse than useless, for should 
a value 'stick' (a common fault with so-ealled 'graduating' valves used on 
other heaters) steam Is sure to be generated, with résultant damage to heater 
uiid plumbing." (Page 19.) 
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On page 10 of this catalogue is a photograph with références to 
varions parts of the structure and the most conspicuous référence is 
"Internai Thermostat (in Heat Zone)." In the pamphlet or circular 
(Defendant's 4) it is stated: 

"ïhe exeelleiicy of the Kuud is to be found in its patented features: Its 
ititernal thermostat, combined with positively reliable automatic water valve 
lueclianism, aud separable flat top gas burners." 

Also in advertisement (Defendant's 3) : 

'•The lUnid is the exclusive user of an Internai Thermostat, working in 
eonibiuation witli a pateuted water pressure valve." 

It is clear that Ruud intended this to be a limited claim, and to 
define therein the kind of thermostat described and claimed in his 
prior patent, in which the thermostat is located in a portion of the 
coil in such manner that it is exposed to the direct action of the heat 
f rom the burner. This thermostatic arrangement, to which claim 10 is 
thus limited, is différent from that employed by the défendant. 

The defendant's construction is like that shown in the patent of 
Reinecke, 866,966, in which the thermostat is located in a casing which 
is outside the heater casing and outside the "circuit of the coil," there 
being no thermostatic means in the coils. In the Ruud construction 
it was desired to get the thermostat in position to be exposed to the 
direct action of the burners, while in the Reinecke patent a thermo- 
static régulation was secured, not by reason of the exposure of the 
thermostat casing to the heater. but in accordance with another prin- 
ciple, by the circulation of the hot water from the heater induced by 
the arrangement of the lowest coil. (3 in Reinecke patent.) By rea- 
son of this coil (called the reverse coil) water rises through it, passes 
through the thermostat casing and back to the top coil of the heater 
through a pipe, and thus accomplishes a continuons circulation past 
the thermostat even when the outlet is closed. 

For the reasons outlined, I arn of the opinion that the Ruud claim 
10 is limited to the type in which the thermostat is located in a coil 
of the heater within the shell and exposed directly to the action of 
the heat from the burners, and, this being so, the defendant's struc- 
ture, built in accordance with the Reinecke patent, and involving the 
use of the thermostat outside of the coil and outside of the heater, 
and depending upon a différent circulating feature, does not constitute 
an infringement of claim 10. 

The complainant may hâve a decree, with costs, as herein indicated. 



A. R. MOSI.EII & CO. V. LURIE. 

(District Court, S. D. New York. Oetober 28, 1912.) 

1. Patents (§ 328*) — Validiiy and Infrinoemeni — Igkiteb foe Gas, Oïl, 
' OB Vapor Enginbs. 

The Canlield patent. No. 612,701, for an iguiter for gas, oil, or vapor 
engînes, fteifi valid, but limited to the particular forms illustrated there- 
in. and, as so limited, not infrlnged. 

•For other cases see same topic & § numbeb in Dec. & Am. Dlge. 1907 to date, & Rep'r Indexes 
200 F.— 28 
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2. Patents (§ 289*) — Suit fob Infuingement — Lâches. 

An assignée of a patent Is afïected by the lâches of former owners, 
and a delay of eleven years before the bringlng of a suit for Infriiige- 
ment, or maklng any use of the patent, during the greater part of which 
tlme numerous other manufacturers were In good faith expending moiiey 
in produclng the alleged Infringing devlees, and during part of which 
complainant (on Its theory) was an Infringer, constltutes such lâches as 
will bar the right of the complainant to relief. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 467-4G9 ; Dec. 
Dig. § 2S9.*] 

In Equity. Suit by A. R. Mosler & Co. against John Lurie, trad- 
ing as the Auto Supply Company, for infringement of letters patent 
No. 612,701, for an igniter for gas, oil, or vapor engines, granted to 
Frank W. Canfield October 18, 1898. On final hearing. Decree for 
défendant. 

William A. Redding and William B. Greeley, both of New York 
City, for complainant. 

Emerson R. Newell, Isaac B. Owens, and Fred E. Tasker, ail of 
New York City, for défendant. 

MAYER, District Judge. The invention claimed relates to the 
means for igniting the explosive charge of gas or hydrocarbon vapor 
in internai combustion or explosive engines, such as are commonly 
used for the propulsion of automobiles and small boats, and varions 
other purposes. 

[1] This is now almost universally accomplished, in engines of 
the character referred to, by an electric spark which is formed at the 
proper instant between two électrodes, which are situated within the 
explosion space of the engine and are connected with a suitable source 
of electric energy. It is contended that the invention covered by 
the patent in suit relates to ignition devices of this kind, and more 
especially to ignition devices of this kind as applied to compression 
engines, in which the charge of gas or vapor is compressed before 
ignition. As is well known, there are two Systems of electric ignition 
— the "make and break" and the "jump spark." The invention hère 
claimed belongs.to the "jump spark" system. 

To understand the problem of ignition which Canfield endeavored 
to solve, it is necessary, of course, to ascertain, if possible, the state 
of the prior art. Canfield began his experiment in 1895 at Manistee, 
Mich., applied for letters patent in August, 1897, and obtained them 
in October, 1898. 

Dugald Clerk is regarded by many as the leading expert in the 
world on internai combustion engines. His work, "The Gas and Oil 
Engine," was accepted in this circuit as authority in the noted Selden 
patent litigation, and he is spoken of as one who bas testified "with 
admirable clearness" as an expert. Electric Vehicle Co. et al. v. C. 
A. Duerr & Co. (C. C.) 172 Fed. 923; Columbia Motor Car Co. 
et al. v. C. A. Duerr & Co. et al, 184 Fed. 893, 107 C. C. A. 215. 
The eighth édition (1896) of the work referred to is in évidence. 
From Mr. Clerk's observations, it abundantly appears that the prob- 

*For otber cases sec same toplc & l numbbb la Dec. & Am. Digs. 1907 to date. & Kep'r Indexes 
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lem of ignition in the compression engine was far from solution, 
that the electric methods were "at best uncertain," and that much re- 
mained "to be accomplished before flame is as completely and ef- 
fectively under control as steam." Clerk's "The Gas and Oil Engine," 
pp. 202, 205, 225. 

Canfield manifestly understood the dififîculties referred to by Clerk 
and set about to overcome them. In March, 1895, the Manistee Iron 
Works Company, apparently a reputable concern, began to build an 
engine at the instance of Canfield. This engine was finished in the 
summer of 1895, and had at first a plain head with fiber plugs. In 
this original head, experiments were made with mica, fiber, and 
soapstone insulators. Later, in February, 1896, other heads (Com- 
plainant's Exhibits, Engine Heads, Feb., 1896, R and L) were made 
by the Manistee Works; the engine then liaving, in the heads, soap- 
stone plugs, with recesses around the électrodes, and this engine, 
with thèse heads, was operated in the shops of the Manistee Works 
for about 30 days in the spring of 1896. 

The évidence satisfactorily establishes that the engine shown in 
complainant's exhibits (photographs Nos. 1, 2, 3, and 4) was used 
in March, 1896, with the heads referred to (Engine Heads, Feb., 
1896, R and L), and that Canfield suggested and directed the mak- 
ing of the insulators in thèse heads around the électrodes as shown 
in the exhibits. Thèse dates are important, because of the défense 
of prior use of a plug, called in this suit the "Raabe plug." The 
évidence as to this prior use is, to say the least, not convincing ; but, in 
any event, the Canfield structure was a month ahead of the Raabe 
plug. 

We must now examine the claims of the patent, which are as fol- 
lows : 

"1. In a gas, oil, or vapor engine ignlter or sparker, a recess or counter- 
bore aronncl the électrode or électrodes, and above its or their sparking points 
when said électrodes are used vertically, for the purpose of preventing au 
injurious accumulation of the produets of combustion or other foui iiiatter 
on the insulation of said électrodes, substantially as and for the purpose set 
forth. 

"2. In a gas, oil. or vapor engine igniter or sparker, a recess or counterbore 
of such size an(J depth as to prevent the explosive mixture used in the eylin- 
der from circulating into said counterbore or recess far enough to corne in 
contact with its deepest part around the électrode or électrodes at or near 
the point vkiiere said électrode or électrodes leave the insulator to enter the 
eylinder or flrlng chauiher, for the purpose of preventing an injurious ac- 
cumulation of the produets of combustion or other foui matter on the insul- 
ation of said électrodes, substantially as and for the purpose set forth." 

Complainant differentiates thèse claims, urging that claim 1 ap- 
plies to ail of the figures of the patent drawings, not only to those 
in which that part of the électrode within the recess is bare, but 
also to those in which that part of the électrode within the recess is 
itself covered with insulation, while claim 2 is applicable only to 
those forms in which that part of the électrode within the recess is 
bare. It is alleged that six spark plugs (Complainant's 1-6) infringe, 
and under this interprétation ail would infringe claim 1, and four 
(Complainant's 1-4) would infringe claim 2. 
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This tonstructioii of the claims seeras to me to be strained and 
antagonistic to the clear import of the language employed; and, if 
there be any doubt as to the meaning of that language, resort to 
the file wrapper will résolve that doubt in favor of the contention of 
défendant, that there is nothing to limit claim 2 to a tubular vvall 
of insulation spaced f rom the électrode. 

Briefly stated, then, Canfield believed that he had found a method 
of insulating the électrodes of gas, oil, or vapor engines that would 
not foui injuriously, but be at ail tinies in reliable vvorking order, 
and he claimed as his invention the recess or counterbore around the 
électrodes, deeper than it was wide, and upon that claim his patent 
must stand or fall. 

Défendant insists that this claim was fully anticipated in the prior 
art, and he has introduced in évidence a considérable number of prior 
patents and publications. The only one which is debatably close is the 
structure shown in "Schôttler's 'Die Gasmaschine.' " 

Fortunately I am aided in this case by the tangible existence of 
what Judge Hough has called that wholly idéal and fictitious person, 
"the man skilled in the art." 172 Fed. 923. If the solution of the 
problem was not revealed to Dugald Clerk by "Die Gasmaschine," 
I am sure I cannot discover it. "Die Gasmaschine," was published in 
1890. Clerk wrote of the problems of ignition in 1896. He was un- 
doubtedly thoroughly familiar with Schôttler's work, for in his préf- 
ace to his first édition (1886) he expresses his indebtedness to 
Professer Schôttler, among others. In his 1896 book, Clerk shows 
that he has continued to study and analyze Schôttler's contributions 
to this art and science (pages 180, 253, 256) and, surely, if "Die Gas- 
maschine" had made disclosure, Clerk would never bave indulged 
în the observations hereinbefore referred to. 

We thus find Canfield in 1895 having an idea which had not been 
anticipated. Did that idea take practical form, so as to enable the 
man "skilled in the art" to make an operative structure; and did that 
idea, as stated in the patent, disclose the information necessary to 
the manufacture of the modem alleged infringing spark plug (Ex- 
hibits 1-6)? 

There is no disclosure in the patent of what material the insula- 
tion should be, nor how to keep it tight, nor how to prevent the de- 
struction of the plug by the beat. As defendant's expert says : 

"It is very évident froui tlie speciflcatiou tliixt the patentée'» coneeptlous- 
were theoretical inerely. and tlint lie vle\^-ecl the niatter t'roni the mec'haiiieal 
i<ide only, and had no idea whatever of the electrical nature of the proiileni. 
Thus the matter which is, most of ail, fuudaniental, aud without which no 
structure coukl succeed, uaniely, the nature of the material, is not referred 
to at ail, and there is no iusulatius material known to me which could pos- 
•sibly be used successfuUy in the patentée'» construction. Agaiu, tlie fuuda- 
mental matter of mechanical construction, such as the prévention of leakage, 
aud the allowance for expansion, is neither referred to lu the speciflcatiou 
nor provided for in the drawings. I refer hère to the leakage of gases under 
the worklng pressures. Agaiu, the patentée gives no inforuiation whatever 
as to how oil is to be preveuted froni working into aud around the insulation, 
and, by carbonizing, destroying its insulating value." 
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Complainant's expert (distinguished in this art), in his prima 
facie testimony and prior to the testimony as to the use of soap- 
stone, suggested porcelain and mica as the insulating material. It 
is clearly shown that mica was impracticable. So was fiber. So was 
soapstone, until soaked with lard, baked, and then shrunk in. 

I am satisfied that the theory of defendant's expert as to porce- 
lain is right. He testified that, if porcelain is to be exposed to high 
température, it cannot be practically made in large masses (such as 
Canfield's patent may be deemed to hâve suggested), without certain 
destruction by the beat. (D. R. 132.) 

Defendant's expert explains the success of the modem spark plug 
as foUows: 

•'The use of porcelain as an insulator in tlie modem spark plug is suc- 
cessful, at the présent time, only because the .ioint efforts of the porcelain 
makers and the si)ark plug manufaeturers hâve resulted in qualities of por- 
celain» and modes of mounting which enable the porcelain to exijand and eon- 
tract freely and hold it in such a manner that the part clamped has a small 
niass to give rise to disrupti^'e internai strains. * * * " 

Complainant's expert attempted to explain away thèse defects by 
saying (page 392, C. R.) : 

"I am of the opinion that porcelain could hâve been employed suecessfuUy 
In large masses vi'ithout packing, if the method of construction had been used 
as that employed with the soapstone insulation, even in spite of its hard and 
brittle nature." 

In other words, if the porcelain was soaked in oil, baked, and then 
ground ofï and shrunk into the heads, as was done with the soapstone, 
the porcelain might hâve been made to work; but nothing of this 
nature is mentioned in the patent. 

Défendant could not be expected to know anything about soapstone, 
or shrinking it in, or treating it with lard oil and baking it, ail of 
which were necessary in the Canfield device, as none of this informa- 
tion was contained in the patent, but came out for the first time on 
the rebuttal proofs. Folio wing merely the patent, and what was 
known in the art at the time, défendant made an engine head (De- 
fendant's Exhibit "Canfield Cylinder Head"), also three porcelains 
such as shown in the drawings, which bave been introduced as De- 
fendant's Exhibits "Canfield Insulators" Nos. 1, 2, and 3, and tried 
them out exactly as described in the patent. As they were not shrunk 
into the head, but foUowed the patent exactly, they broke. Further 
experiments were made by complainant, but thèse only served to con- 
firm the contentions of défendant. 

Further référence might be made to the testimony in support of 
defendant's position on this branch, but enough has been pointed out 
to indicate that the spark plugs in suit (Exhibits 1-6) do not infringe. 
and that the patent must be limited to the particular forms which 
Canfield illustrated. 

I am not unmindful of the argument that Canfield did his work 
in the early stages of the art to which his invention belongs ; but 
spark plugs, though called by other names, were known to the art, 
and, had Canfield found the secret of an operative structure, he could 
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have expressed it in simple terms. I think the évidence establishes 
that the modem operative spark plug with porcelain insulation was 
only made practicable through the joint eiïorts of the porcelain mak- 
ers and the spark plug manufacturers, as hereinbefore described. 

[2] There is, howevef, another, and it seems to me, fatal, bar to 
a decree in favor of complainant. After Canfield's death (some time 
prior to 1901) the patent was assigned a number of times, until it was 
acquired by complainant in March, 1909. As far back as 1901, the 
Torbensen Gear, Incorporated, was putting on the market, in a com- 
paratively large way, the plug described in évidence as the "T. G. I. 
plug." In February or March, 1904, the Rajah Auto Supply Com- 
pany (which had bought the spark plug business of the Torbensen 
Company) began putting on the market the Rajah plug (Complainant's 
Exhibit 5). In August, 1904, the Olds Motor Works, of Détroit, per 
a Mr. Whittemore, notified the Torbensen concern that they controlled 
letters patent 612,701, and that the Torbensen Company was infring- 
ing the Canfield patent. Neither the Torbensen nor Rajah Companies 
ceased manufacture (D. R. 62 and 63), nor was suit begun. It will 
be observed that this notice did not come f rom a poor inventor, or his 
executor, but from automobile manufacturers. 

Mezger's plug (Complainant's Exhibit 1) has been on the market 
since about 1902. Mezgèr obtained a patent in 1902. (D. R. 78, 305.) 
The plug (Complainant's Exhibit 6) has been on the market since 
about 1902. Other alleged infringing plugs have been on the market 
since about 1906, 1907, or 1908. This very complainant has had a 
plug (Mosler spitfire) on the market since 1902 or 1903, and that plug 
(if complainant is right now) inf ringed the Canfield patent. Many oth- 
er plugs have been on the market, which might possibly have inf ringed 
this patent, if complainant is right. Nowhere does it appear that the 
slightest effort has been made to stop the alleged infringing, unless it 
be the sending of the letter on behalf of the Olds Works, and that 
went no further. 

The Association Patents Company owned this patent from 1906 un- 
til it was assigned to complainant in 1909. There is nothing to show 
that Association Patents Company manufactured or marketed spark 
plugs made under the Canfield patent. I gather from the record (C. 
R. 496) that Association Patents Company is some sort of a corpora- 
tion that deals in patents and licenses, and I find that complainant 
company was desirous, among other things, "of acquiring ail damages 
and profits recoverable by said Association Patents Company from 
any and every party for any and every infringement of said 'letters 
patent,' and each of them, and ail claims and demands for such dam- 
ages and profits." (C. R. 500, 501). 

It is stated in complainant's brief (page 1) : 

"Although It does not appear on the record, in so many words, that John 
Lurie is a nominal défendant, and that the défense of this suit is earricd 
on by manufacturers of the Infringing spark plugs, that such is the tact is 
a natural Inference, and one that will not be disputed, for among the spark 
plugs, the sale of which by John Lurie is complained of in the biU of co!ii- 
plaint, are the spark plugs of certain well-knôwu maïuifacturers in the Uiiiit'.l 
States, and the défendant has been represented througliout the proeeedJ :!!':■■ 
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In thls case, prier to tUe final hearlng, by no less than three able counsel, 
who are not assoclated in business, and who happen to represent regularly 
two of thèse manufacturers of the alleged Infringlng spark plugs." 

I présume this statement is correct, and that defendant's counsel 
will not controvert it. The suit, thus, is really against the manufac- 
turers; but, whether against them or not, défendant and others hâve 
been notoriously selHng thèse goods to a large extent for a number 
of years. (D. R. 79.) 

Hère, then, we hâve a situation where nothing was done by the 
patentée or bis assigns for eleven years, while others risked their 
money in putting on the market an improved and very important de- 
vice in an industry which has developed by leaps and bounds, and 
which has revolutionized travel for utility and pleasure. While the 
public has been getting the benefit of the use of the devices, and of 
compétition between manufacturers, the assignées of this patent bave 
sat supinely by, not even bringing one suit against any one of many 
open alleged infringers. 

Then cornes along an ex-infringer (on its own theory), who has 
bought the rights under this and another patent, and asks a court of 
equity to fill its treasury with license fées and damage money. It 
is no excuse that complainant obtained its title only in 1909. Its claim 
is affected by the lâches and the vivant of equity of its assignors. 

The défense of lâches is not tested by time alone. Lapse of time 
may be well explained ; but, on the other hand, even a comparatively 
short time may constitute lâches vi^hen the conduct of the slothful 
is such as to induce others, in good faith, to expend money and take 
the risks of enterprise. 

I think this défendant, and the manufacturers of the goods in ques- 
tion, hâve acted in good faith, in the belief that the patent was of no, 
or, in any event, doubtful, validity, and they were justified in that 
belief by the inertia of the assignées of this patent, which nonaction 
was strongly suggestive of lack of confidence in the validity of the 
patent. 

The court would go a long distance to protect the inventer, who 
is ahead of his times, and who, unable to interest capital, finds 
that some one has stolen the fruits of his genius. But that is not 
this case. This case falls rather within the principles stated by Judge 
Coxe in Richardson v. Osborne (C. C.) 82 Fed. 95, affirmed 93 Fed. 
828, 36 C. C. A. 610. 

The patent is sustained within the limits hère indicated, and it is 
held that there is no infringement. The bill is dismissed, with costs. 

Settle decree on five days' notice. 
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RUITD MFG. CO. V. PITTSBURG WAÏER HEATER CO. 
(District Court, S. D. New Xork. November 11, 1912.) 

1. Patents (§ 328*) — ^Infringement — Gas Burner. 

The Ruxid patent, No. 761,409, for a gas borner, linilted, as It must be, 
to avoid anticipation in the prior art, held not infringed. 

2. Patents (§ 328*) — Invention— Gas Bubneb. 

The Ruiid patent, No. 875,218, for a gas burner, held void for lack of 
Invention, in view of the prior art. 

In Equity. Suit by the Ruud Manufacturing Company against the 
Pittsburg Water Heater Company for infringement of the Ruud pat- 
ents, Nos. 761,409 and 875,218, for gas burners. On final hearing. 
Decree for défendant. 

S. T. Cameron and Reeve Lewis, both of Wasliington, D. C, and 
C. A. L. Massie and Ralph L. Scott, both of New York City, for com- 
plainant. 

J. Edgar Bull, of New York City, and Paul Synnestvedt and James 
C. Bradley, both of Pittsburg, Pa., for défendant. 

MAYER, District Judge. The burners of the patents in suit are 
not specifically limited in terms to burners for artificial gas; but the 
controversy has really to do with burners for consumption of artificial 
gas, and more particularly with such burners used in connection with 
automatic instantaneous water heaters. 

At the end of the extended argument on final hearing I was of the 
impression (as may hâve been gathered by counsel) that the bill should 
be dismissed, and my study of the case since then has confirmed that 
impression. It is necessary, therefore, merely to state briefly the 
conclusions arrived at. 

[1] In view of Buerkle's patents, 637,849, 637,850, and 601,426, 
Gabel's patent, 652,177, and the Rose burner, ail in the prior art, the 
Ruud patent. No. 761,409, cannot be sustained, unless limited to (1) the 
provision of a vertical discharge chamber, haiving a vertical gauze, in 
which the discharge is from one side only, as opposed to the Buerkle 
construction, in which the discharge from the discharge chamber is in 
ail directions ; and (2) in the provision of the discharge passage through 
the upper portion of the cap plate, the portion above the discharge 
opening being intégral with the portion below such discharge open- 
ing, as opposed to the Buerkle structure, in which the top plate 6 
lying above the side plate or shell 1 is separate and removable. 

Construing the patent as thus limited, the defendant's burner, con- 
structed agreeably with the Frampton patent, 908,236, does not in- 
fringe. In the defendant's burner the discharge of the gas from the 
discharge chamber is in ail directions, and the escape of the gas is 
between a removable cover plate and the side plate of the burners. 
This conistruction follows Buerkle, and not Ruud. In the efliort to 
minimize the importance of the Buerkle burner (637,849 and 637,- 
850), as an anticipation of the Ruud patents and as a limitation of the 
claims thereof, the complainant attempted to show that the Buerkle 

•For otber cases eee same toplc & l numsbb 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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burner was a failure. I am satisfied that it was not, but, on the con- 
trary, was a success, and that the art had so narrowed that the only 
invention to be credited to Ruud is that indicated in the two features 
above mentioned. 

[2] Patent No. 875,218. In my opinion this patent is invalid, in 
that it lacks invention over the prior Ruud, 761,409, and more es- 
pecially in view of the Rose Ijurner. The Rose burner discloses the 
idea of using teeth upon the cap plate for preventing back-firing, and 
the use of such teeth constitutes the only distinction of the Ruud 
patent, 875,218, over the prior Ruud patent, 761,409. In view of the 
State of the art, I think the latter patent recjuired nothing more than 
the skill which would be expected of a capable mechanic or other 
person skilled in the art, and that the complainant's burner would 
be looked for as a natural resuit of the increased use of burners oc- 
casioned by the growth of the automatic instantaneous water heater 
art. 

The bill is dismissed, with costs, and there may be a decree in ac- 
cordance with this mémorandum. 



WILLIAMS PATENT CRT'SIIER & PTILVEKIZEU CO. v. 
KINSEY MFG. CO. 

(District Court, W. D. New York. Xovember 15, 1012.) 

Patents (§ 328*) — Invention — Pulverizer. 

ïlie Williams patent, No. 939.775, for an Improveiaeut in pulverizers, 
is not so clearly invalicl on its l'ace for lack of invoutiou as to warrant 
its beiag so declared on demurrer. 

In Equity. Suit by the Williams Patent Crusher & Pulverizer 
Company against the Kinsey Manufacturing Company. On demur- 
rer to bill. Overruled. 

Frederick R. Cornwall, of St. Louis, Mo., for complainant. 
James L. Hopkins, of St. Louis, Mo., and Harry O. Kingston, of 
Buffalo, N. Y., for défendant. 

HAZEL, District Judge. Demurrer to bill for infringement of 
patent No. 939,775, issued November 9, 1909, to Milton J. Williams, 
for an improvement in pulverizers, on the ground that said patent 
is invalid upon its face for want of novelty. The spécification sub- 
stantially states that the pulverizers bave pivoted revolving ham- 
mers, which crush the material put into the hopper as it lies upon 
the bottom plate, and that the crushing opération continues as the 
material is carried over the grinding surface and dropped through 
openings therein into a suitable receptable. 

Complainant claims that the hammers in prior patents from fré- 
quent use became worn away, the striking ends receding from the 
grinding surface and the capacity of the pulverizer diminishing. To 
overcome the difficulty the hammers were made adjustable by mounting 

*For other cases see same topic & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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them on pivot bolts, so that they might be withdrawn and inserted 
in other openings of a séries farther removed from the shaft of 
the machine. This method of mounting the hammers, however, did 
not wholly overcome the objectionable features of the prior art, and 
the patentée herein designed différent means for adjusting the ham- 
mers — the spécifie means described in the spécification, which says : 

"It is the purpose of my présent invention to provide raeaus wlierebj' thèse 
revolving hammers or heaters may be adjnsted outwardly to take np this 
wear (or inwardly, it occasion requires, as when a uew cage is Introduced to 
replace a worn one), said means consisting of pivotally mounted hanimer 
supports which carry hammers at their ooter ends, and whose inuer ends co- 
operate with rods adjnstably mounted in disks, so thnt, when a rod is ad- 
jnsted, ail of the hammers in that longitudinal rovv are adjusted." 

And the resuit of siich means or altération is that the adjustment 
of the hammers to enable the striking ends thereof to suitably crush 
the material may be made without withdrawing the hammers on 
the pivot bolts or removing them from position. 

The défendant contends that nothing patentable was created; that 
mère adjustability of parts does not constitute invention. It is a 
cardinal rule of patent law that only when the question of pat- 
entability is absolutely free from doubt may it be adjudged on de- 
murrer, and there is always a reluctance on the part of courts to 
hold a patent void without a hearing upon a complète record on an- 
swer and proofs. To substitute for such a hearing my impressions 
and individual judgment upon a mère inspection of prior patents, 
which were probably lacking in efilciency, and which a later patent 
designs to improve, would not be proper. 

While it is true that but little inventive faculty may be involved 
in adjusting the hammers outwardly to take up the wear, or in pivot- 
ally mounting their supports to achieve the resuit, yet, as substan- 
tially said by Judge Wallace in Béer v. Walbridge, 100 Fed. 465, 
40 C. C. A. 496, concerning the exercise of the inventive faculty, that 
while what was donc by the patentée might hâve been the obvions 
thing to do, and merely a matter of ordinary mechanical adaptation, 
nevertheless the patent, by reason of its grant, carries with it a pre- 
sumption of novelty, and the question of obviousness, one of fact, 
is not infrequently decided upon the commercial appréciation ac- 
corded the patent by the purchasing public. 

In this case I am unable to détermine on the record before me 
that the altérations were not patentable improvenients over the prior 
art, and that the means adopted for pivoting the hammers were old, or 
that they simply consist of such changes of form or function as an 
ordinariiy skilled mechanic could make. 

The question is too doubtful to allow of a décision upon the face 
of the patent, and accordingly the demurrer is overruled, with costs. 
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UNITED STATES FIDELITY & GUAEANTY CO. v. TITLE GUARANTY 
& SURETY 00. OF SCRANTON, PA. 

(District Ck)urt, D. Maryland. November 1, 1912.) 

1. States (§ 122*) — Collection and Custody of Funds — Constsuciion of 

Kansas Statxjte. 

Prior to 1891, the statutes of Kansas proMbited the State Treasurer 
from receiving In payment of clalms or dues to the state anytliing ex- 
cept specle, treasury or national banlv notes, or postal money orders, and 
made It embezzlement for bim to deposit state funds in any bank. By 
Laws 1891, c. 41, §§ 1, 2 (Gen. St. 1901, §§ 7629, 7630), county treasurers 
were authorized to make settlem,ents with tbe State Treasurer, among 
other ways, by certiflcates of deposit or drafts on banlîs. Tbe act fur- 
ther authorized the State Treasurer, with the advice and approval of the 
executive council, to designate one or more banks in Topeka as a depos- 
itory for the collection of any drafts, checks, or certiflcates of deposit 
that might corne into bis hands on account of any claim due the state, 
and required a bank so designated to give bond for the prompt collection 
of ail drafts, checks, and certiflcates of deposit that might be delivered 
to it by the treasurer for collection and for the safe-keeplng and prompt 
payment of the proceeds on the Treasurer's order. Eeld, that such stat- 
ute, wbile an amendment of the revenue law, could not be so narrowly 
construed as to make it unlawful for the Treasurer to deposit for collec- 
tion drafts or checks whlch he received for payments due the state from 
others than county treasurers, but that, while he could not be compelled 
to accept such paper, he might lawfuUy reçoive it and deposit it for col- 
lection. 

[Ed. Note. — For other cases, see States, Cent. Dig. § 121; Dec. Dig. 
I 122.*] 

2. SXJBBOOATTON (§ 2*) RELATIVE LiIABILITIES OF PaBTIES AS TO DeBT DiS- 

CHASGED. 

When it Is sought to exercise the right of subrogation, somethlng more 
must be shown than that défendant could bave been compelled by the 
principal créditer to pay to him the debt which complainant has paid. 
It must be further shown that as between complainant and défendant 
It is the latter, and not the former, who in equity should bear the loss. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. § 3 ; Dec. Dig. 
§ 2.*] 

3. Subrogation (§ 2*) — Relative Liabilities of Pabties as to Debt Dis- 

ciiakged — suketies fob different pkincipals. 

Défendant was surety on the bond of the State Treasurer of Kansas, 
condltioned that he should faithfuUy discharge bis duties and account 
for and pay over ail moneys comlng into hls hands by virtue of his of- 
fice. Complainant was surety on the bond of a depository bank, with 
which the Treasurer was authorized to deposit drafts, etc., for collection, 
condltioned that it should faithfuUy keep and pay over on order of the 
Treasurer the proceeds of ail collections. The bank failed, and complain- 
ant was compelled to pay to the state a balance due from the hank on 
account of such collections. Complainant claimed that some of the paper 
so collected was illegally. deposited by the Treasurer. Held that, con- 
ceding such elaim as between the two sureties, both of which were inno- 
cent, the loss must fall on the one whose prlncipars fault was the prox- 
Imate cause of such loss, and that, since the illégal act of the Treasurer 
would hâve resulted in no loss, but for the subséquent default of the 
bank, such default was the proximate cause, and, while complainant 

•For other cases see same topio & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe», 
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nn,i,'lit hâve recovered from tlie treasurer, it was subrogated to no equily 
to recover over from défendant. 

|Ed. Note. — For other cases, see Subrogation, Cent. Dig. § 3; Dec. 
IMs. § 2.* 

Nature and theory of rigtit of subrogation, see note to Mercbants' & 
^Miucrs" Transp. Co. v. Itobiuson-Haxter-Plssosway Towing & Transp. 
Co., 113 0. 0. A. 434.] 

In Equity. Suit by the United States Fidelity & Guaranty Coni-, 
pany against the Title Guaranty & Surety Company of Scranton, 
Pa., formerly the Title Guaranty & Trust Company. On demurrer 
to bill. Demurrer sustained. 

J. Kemp Bartlett, of Baltimore, Md., for complainant. 
Charles F. Harley, of Baltimore, Md., for défendant. 

ROSE, District Judge. The United States Fidelity & Guaranty 
Company is the complainant. It is a Mar3'land corporation. The 
Title Guaranty & Surety Company of Scranton is the respondent. 
It is incorporated under the laws of Pennsylvania. 

The complainant was surety on a bond given by the First National 
Bank of Topeka to the state of Kansas. The bond recited that the 
Treasurer of the state, by and with the consent of its executive 
council, had designated the First National Bank of Topeka a de- 
pository for the collection of drafts, checks, or certificates of deposit 
which might come into his hands on account of any claim due the 
state. It was conditioned that the bank should promptly collect ail 
drafts, checks, and certificates of deposit that might be delivered to it 
by the Treasurer for collection, and should safely keep the proceeds of 
ail such collections, and should promptly pay the same upon the Treais- 
urer's order. On July 3, 1905, the Treasurer's officiai balance in the 
bank exceeded $547,000. On that day the Comptroller of the Cur- 
rency put the bank into receiver's hands. The state collected from 
the receiver the larger part of the money due it. It sued the com- 
plainant in its own courts for the balance. It recovered judgment 
therefor. This judgment complainant paid. 

The respondent was surety on the bond of the State Treasurer. 
That bond was conditioned that he should faithfully discharge his offi- 
ciai duties and pay over and account for ail moneys that might come 
into his hands by virtue of his office. 

By its bill in this case complainant seeks to recover from the re- 
spondent $108,752.51, the net amount paid by it to the state, with 
interest thereon from April 14, 1910, the date of such payment. Jt 
says that the state's money in the bank when it closed its doors had 
been put there by the Treasurer in violation of law. If he had not 
done what the law forbade him to do, the money would not hâve 
been in the bank and could not, therefore, hâve been lost by it. Com- 
plainant bas been forced to make good the loss sutïered by the state 
as a resuit of the Treasurer's breach of officiai duty. For the con- 
séquence of such a breach the respondent is liable to the state of 
Kansas. Complainant is entitled to be subrogated to the rights of 

for other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the State, and to require respondent to reimbiirse to it the sum which 
it was cotnpelled to pay the state. 

Respondent dénies that the complainant has any claim upon it. 
It demurred to the bill of complaint. 

[1] It is the contention of the complainant that the Treasurer 
could not lawfully receive any checks or drafts except those sent 
him by county treasurers in payment of taxes due the state, and 
that he was bound to withdraw from the bank the proceeds of every 
check or draft so soon as the bank had made the collection. It says 
that he actually did receive from many other persons than county 
treasurers, and for many debts due the state other than for taxes, 
checks and drafts ; that he deposited such checks and drafts with 
the bank. The officiai account he kept with the bank was treated 
by him and it as an ordinary commercial account; that he made no 
attempt to withdraw the proceeds of a check or draft when the same 
was paid, bût left such proceeds in the bank indefinitely, having his 
account balanced from time to time precisely as any ordinary customer 
of the bank would havedone. If he had deposited nothing in the bank 
except checks received from county treasurers for taxes, and had 
withdrawn the proceeds of such checks so soon as collected in cash, 
and had put that cash in the state vaults, there would hâve been no 
state money in the bank when it closed its doors. The contention 
of complainant rests upon the construction it puts upon the statutes 
of the state. 

A state, like an individual, may prefer to keep its money in its 
own strong box, instead of depositing it in bank. For many years 
such was the policy of Kansas. Its statutes declared that ail pay- 
ments to the state should be made in either gold or silver, treasury 
notes of the United States or national bank notes, or United States 
post office money orders. They required the Treasurer to keep in 
the state treasury, without loaning, using, or depositing it in banks 
or elsewhere, ail public money of whatsoever character paid into 
the treasury or otherwise, and at any time placed in his possession 
and custody as State Treasurer. For him to deposit any part of the 
public moneys with any company, corporation, or individual was 
embezzlement. General Statutes of Kansas 1901, §§ 7251, 7263, 7267. 

This policy is not novel. Nor are the statutory provisions unusual. 
Since 1846 the fédéral government has had its independent treasury. 
The Kansas statutes above cited were obviously modeledupon acts of 
Congress. Sections 16, 18, 19, chapter 90, Act approved August 6, 
1846, 9 Statutes at Large, 59; Rev. St. §§ 3651, 5490 (U. S. Comp. 
St. 1901, pp. 2626, 3704). 

If Kansas had not used the banks at ail, this case could not hâve 
arisen. There would bave been no occasion for such a bond as 
that given by complainant. Years ago, however, the state found it 
expédient to avail itself to some extent of the facilities furnished by 
the banks. As early as 1876 county treasurers in some counties 
were authorized to deposit the county funds in bank. and by 1887 ail 
coiinty treasurers were required so to do. Acts of 1876, c. 78 ; Acts 
of 1887, c. 131. 
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Until 1891, however, such treasurers were required twice a year 
to settle their accounts with the State Treasurer by the payment in 
actual cash of the balances due by them to the state. They were ex- 
pected to nnake the trip to the State Capitol in person and to bring the 
money with them. They were allowed mileage to cover their ex- 
penses in se doing. After the state had directed them to keep the 
public money in bank, it became obvious that such trips wasted time 
and exposed the public funds to risk of loss through accident or 
theft. Accordingly in 1891 the Législature authorized county treas- 
urers to make their semiannual settlements in légal currency, by ex- 
press at the expense of the state, or by mail at their risk, in post 
office money orders, express money orders, state warrants, matured 
coupons, certificates of deposit, or drafts on banks. The collection 
of the certificates of deposit, checks, and drafts was to be at the 
risk of county treasurers remitting them. Acts of 1891, c. 41, § 1 ; 
General Statutes 1901, § 7629. 

If the State Treasurer had to take checks and drafts, he must hâve 
some way of collecting them. The same act therefore authorized 
him, with the advice and approval of the executive council, to des- 
ignate one or more banks in the city of Topeka as a depository for 
the collection of any drafts, checks, and certificates of deposit that 
might corne into his hands on account of any claims due the state. 
A bank so designated was required to give security to the state for 
the prompt collection of ail drafts, checks, and certificates of deposit 
that might be delivered to it by the State Treasurer for collection, 
for the safe-keeping and prompt payment on the Treasurer's order 
of the proceeds of ail such collections, and for the payment of ail 
drafts that might be issued to such Treasurer by such bank. General 
Statutes 1901, § 7630. It was under the provisions of this statute 
that complainant became surety on the bond of the bank. Its un- 
dertaking was conditioned in the very words prescribed by the stat- 
ute. 

Complainant says that the act of 1891 was avowedly an amendment 
of the taxation laws of the state. It is true it authorizes the de- 
posit of any drafts, checks, and certificates of deposit that may corne 
into the Treasurer's hands on account of any claims due the state. 
In view, however, of its purposes, the checks and drafts referred to 
must bave been those which were to be received from county treas- 
urers for taxes, and those only. After the passage of this act, as be- 
fore, the State Treasurer could not receive from any one except 
county treasurers, and from them only when remitting taxes due the 
state, anything except gold or silver, treasury notes of the United 
States, national bank notes, or post office money orders. 

Complainant further contends that when the State Treasurer re- 
ceived a check for taxes from a county treasurer he could deposit it 
for collection, and for collection only. That means, in complainant's 
understanding, that it was the duty of the Treasurer, so soon as a de- 
pository bank had actually collected the check, to draw the proceeds 
out of the bank in currency and lock them up in the state vaults. 
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The construction which complainant would put upon the législation 
of the State is a narrow one. While the act of 1891 was an amend- 
ment of the taxation laws, its language seems to assume that it was 
possible that other checks than those remitted by county treasurers 
might come into the State Treasurer's hands. He is authorized to 
deposit for collection ail checks, etc., which come into his hands. It 
is possible that a state Législature thought that debtors of the state 
other than county treasurers might send checks in payment. If they 
did, the Treasurer was not bound to receive them. If he did take 
them, he might be responsible for any loss to the state which thereby 
resulted. No debt due the state was extinguished until a check or 
draft given for it was paid. Under such circumstances, what was a 
State Treasurer to do when he received a check for a sum due the 
state? Did he violate any law by depositing it in the bonded bank and 
having it collected in due course ? Did he not safeguard the state's in- 
terests in that way, at least as certainly as he would hâve donc had he 
mailed the check back and told the maker that he must bring or send 
the actual cash to the Treasurer's office? In terms the obligation vol- 
untarily'assumed by the complainant is broad enough to cover any 
checks, drafts, or certificates of deposit deposited by the State Treas- 
urer with the bank for collection. 

The construction which the Suprême Court of Kansas puts upon the 
laws of that state is, of course, binding on this court. It has held that 
the law does not require the State Treasurer to withdraw the proceeds 
of each check or draft deposited by him for collection so soon as such 
collection has been made. State v. U. S. Fidelity & Guaranty Co., 81 
Kan. 660, 106 Pac. 1040, 26 D- R. A. (N. S.) 865. 

Assuming, however, that the construction which the complainant 
puts upon the Kansas statutes is sound, has the complainant any claim 
against the respondent ? 

The counsel for the parties to this cause hâve with industry and 
ability discussed the doctrine of subrogation in its various phases and 
aspects. Into this discussion it will not be necessary to foUow them. 
It will be assumed that the right is broad enough to include every in- 
stance in which one person is compelled to pay a debt which in justice, 
equity, and good conscience ought to be paid by another. It will be 
taken for granted that equity will surmount ail obstacles, whether of 
substantive law or of procédure, which stand in the way of mak- 
ing that person pay the debt who in the last analysis should dis- 
charge it. 

[2] There is but one question to be considered. Is there any rea- 
son why, in a court of conscience, the respondent should be required 
to make good complainant's loss ? Complainant says that, if Kelly had 
obeyed the law of Kansas, the state would hâve had no money in the 
bank when it failed. Respondent had bound itself that Kelly should 
faithfully discharge his duties, and should pay over and account for 
ail moneys which came into his hands by virtue of his office. He did 
not do what the law said he should do. He certainly did not pay over 
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to the State ail its fiinds which had corne into his hands. If the state 
had not already been reinibursed by complainant, it could compel the 
respondent to make good its loss. If the state could do so, the com- 
plainant says it can, because it is subrogated to the state's rights. That 
does not necessarily follow. The Suprême Court of Kansas bas held 
that the complainant was liable to the state. If the respondent had 
been in the first instance forced to pay the state, it would hâve had the 
same right of subrogation that the complainant now claims. When it 
is sought to exercise the right of subrogation, something more must be 
shown than that the défendant could bave been compelled by the prin- 
cipal creditor to pay the debt to it. It must appear that, as between 
complainant and respondent, it is the latter and not the former which 
in equity should bear the loss. 

[3] In this case res]3ondent says that, even upon the assumption 
that the Treasurer did that which he should not bave done, and left 
undone that which he should hâve done, yet, nevertheless, neither that 
which he did nor that which he left undone vi'as the proximate cause 
of the loss. Whether the state's money came into the bank legally 
or illegally, from the standpoint of the bank made no différence. It 
could safely keep money unlawfully deposited vvith it. It might waste 
or lose funds properly committed to its keeping. The immédiate cause 
of the loss in this case was not the way in which the money went into 
the bank, but the fact that it got out of the bank into hands other than 
those to whom it belonged. It makes no différence from this point of 
view that the Treasurer's action in depositing the money or some oî 
it in the bank might hâve under the .statutes of Kansas constituted em- 
bezzlement. If it did, it might be that he would hâve had to undergo 
the penalty prescribed by the laws of that state for that offense. None 
the less the bank would bave been bound to pay the money over to 
the state. This the bank's surety does not deny. It contends, how- 
ever, that if the bank had given surety and the Treasurer had -not, 
and the Treasurer was solvent and the bank was not, the bank's surety, 
had it been compelled to pay, could bave recovered the money back 
from the Treasurer. Unquestionably, because the Treasurer and the 
bank would bave beefl knowingly and jointly engaged in violating the 
law. The surety for the bank had no part in such offending, yet it 
lost by it. It could hâve made either of the parties who hacl broken 
the law to its hurt make good the loss it suft'ered. It is not wortli 
while to inquire whether he would bave been held hable because the 
surety was subrogated to the rights of the state against him, or wheth- 
er his liability was placed on the still simpler principle that he had 
knowingly done an illégal thing which had resulted to the surety's 
damage as he might reasonably hâve anticipated that it would so resuit. 
The bank's surety says that the Treasurer's surety stands in the 
same relation to it as does the Treasurer. That does not follow. The 
Treasurer's surety bas not knowingly participated in any violation of 
Jaw. Both the sureties are entirely innocent. Both the principals, on 
the allégations of the bill and the assumption of the complainant as to 
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what thc law of Kansas was, are guilty. The state could hâve held 
both the principals and both the siireties. Either surety could hâve 
held both or either of the principals for anything it had been com- 
pelled to pay in conséquence of their breach of law. Under such cir- 
cumstances the loss must fall upon that one of t'he sureties whose prin- 
cipal's default was its proximate cause. AU the illégal things which 
the Treasurer is said to hâve done might hâve been donc without caus- 
ing any one to lose a penny, had the bank kept the money which he 
deposited vvith it and paid it to the state upon demand. 

The cases relied on by complainant hâve been carefully considered. 
In none of them are the facts similar to those set up in the bill. In 
many of them a surety who lias paid the loss bas been allowed to re- 
cover from some one with whom it had no contractual relation, but 
who had knowingly participated in the illégal act which brought about 
the loss. Such is the case of American Bonding Co. v. National Me- 
chanics' Bank, 97 Md. 598, 55 Atl. 395, 99 Am. St. Rep. 466, and many 
others cited by complainant. The case most relied on by the complain- 
ant is National Surety Co. v. State Savings Bank, 156 Fed. 21, 84 C 
C. A. 187, 14 h. R. A. (N. S.) 155, 13 Ann. Cas. 421. Upon the facts 
that case was a close one, as was eviclenced in the division of the court 
itself. It is sufficient for the présent purpose that the majority of the 
court upheld the liability of the State Savings Bank on the distinct 
ground that the loss had resulted from the "culpable négligence" of 
the défendant. The surety, the plaintiff in the case, was entirely in- 
nocent. There is no suggestion in this bill of any négligence on the 
part of the respondent, nor could there well hâve been. 

Complainant makes one other contention. It says that the law au- 
thorizing the State Treasurer to make any deposits at ail in the bank 
was repealed on the 18th of March, 1905, and that in spite of such re- 
peal the Treasurer thereafter deposited nearly $100,000 in the bank. 
For this sum it says it was not liable. The bill does not disclose how 
or upon what principle the complainant was held liable by the courts 
of Kansas for money deposited by the Treasurer after the law author- 
izing such deposit had been repealed. An examination of the case al- 
ready cited of State v. United States Fidel itv & Guaranty Co., in 81 
Kan. 660, 106 Pac. 1040, 26 L. R. A. (N. S.)' 865, shows that in point 
of fact complainant was not held responsible for any sum so deposited. 
Technically it may be objected that upon demurrer this court is not en- 
titled to take judicial cognizance of what was decided on the matters 
of fact mvolved in the case cited. The contention may be sound, al- 
though what was decided is clearly stated in an opinion to which both 
parties necessarily made référence for a construction of the laws of 
Kansas involved in this case. The bill itself, however, does not dis- 
tinctly charge that the complainant was compelled to pay the state any 
part of the money deposited after the repeal of the statute authorizing 
the deposit. It is, iiuleed, said that of the amount on deposit at the 
time the bank closed its doors nearly $100,000 was the money which 
had been placed in the bank after the repeal. But in the portion of 
200 F.— 29 
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the bill which purports to tell why it was that tfie courts of Kansas 
held it liable to the state it is nowhere said that it was held liable for 
any sums deposited after the law under which its bond was given had 
been repealed. Such allégations were doubtless not made simply be- 
cause it would hâve been impossible to make them, in view of the fact 
that the Suprême Court of Kansas had distinctly decided that the re- 
spondent had not been held liable for any moneys deposited after that 
date. 

For the reasons already stated, the demurrer will be sustained, 



BAUM V. LONOWELIi. 

(District Court, D. New Mexico. October 23, 1912.) 

No. 193. 

t. CotrRTS (§ 871*) — Fédéral Courts — Enforcement or Rights tjndee State 
Statutes — StriT to Quiet Title. 

Where a state statuts authorizes a suit to quiet tltle by a complalnant 
lu or out of possession agaiust an adverse clainiant, such a suit niay be 
maintained lu a fédéral court, when it is alleged in the bill eltUer that 
coiuiilalnant Is in possession, or that neither party Is in possession, so 
as to exclude an adéquate remedy at law, but not otherwlse. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 90T, 972-976: 
Dec. Dig. i 371.* 

State laws as rules of décision In fédéral courts, see notes to Wllson 
y. rerrln, 11 C. C. A. 71 ; Hill v. Illte, 29 G. C. A. 553.] 
2. Injunction (§ 46*) — Continuing Trespass. 

Trespasses upon realty, not alleged to be continuing, do not constitute 
a ground for équitable relief. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 98, 99, 107; 
Dec. Dig. § 46.»] 

S. Rem o val of Causes (§ 102*) — Want or Jueisdiciion in Fédéral Courts 
— Disposition of Cause. 

Under the provision of Judicial Code (Act Mnrch 3, 1911, c 231) § 37, 
86 Stat. 1008 (U. S. Comp. St. Supp. 1911, p. 146), that when it shall ap- 
pear that a fédéral court is without' jnrisdiction of a suit which bas been 
removed to it the court "shall disniiss the suit or reuiaud it to the court 
froiu which it was removed as justice niay require," where in a suit to 
quiet title, removed from a state court, the bill does not state a cause of 
action cognizable by a fédéral court of equlty, but a cro.ss-bill has been 
filed by défendant, which does state such cause of action, and upon 
which the rights of the parties to the real estate in coutroversy can be 
determined, the suit will not be remanded on the sustaining of a demur- 
rer to the bill, although it may be within the Jurisdiction of the state 
court, but will be retained for hearing on the cross-bill. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 218- 
220, 223, 224; Dec. Dig. § 102.*] 

In Equity. Suit by O. H. Baum, personally and as trustée for H. 
B. Holt, H. M. Maple, Isab.el C. Maple, H. M. Daugherty, and E. E. 
Roudebush against Horace C. Longwell. On demurrer to bill. De- 
murrer sustained. 

•For other cases ses same toplc & § iiumbeb in Dec. & Am. Digs. 19D7 to date, & Rep'r Indexes 
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Holt & Sutherland, of Las Cruces, N. M., for complainant. 
W. J. Lucas, of East Las Vegas, N. M., for défendant. 

POPE, District Judge. [1] This is a suit to quiet title to certain 
real estate. Independent of statute, a bill such as this cannot be main- 
tained save by a party in possession. Jones v. McKenzie, 122 Fed. 390, 
393, 58 C. C. A. 96. By statute of New Mexico (Comp. Laws, § 4010), 
as in many other states, this requirement is dispensed with, and the 
action may be maintained by any one, "ivhether in or out of posses- 
sion," against any one "claiming title thereto." Such action may be 
maintained in the fédéral courts, as well as in the state courts. Hol- 
land V. Challen, UO U. S. 15, 3 Sup. Ct. 495, 28 L- Ed. 52; Reynolds 
V. Crawfordsville Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 L. Ed. 733; 
U. S. V. Wilson, 118 U. S. 86, 6 Sup. Ct. 991, 30 L. Ed. 110; Frost 
V. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. 1010. This, how- 
ever, is subject to the principle of equity, embodied in Rev. St. § 723 
(U. S. Comp. St. 1901, p. 583), that no such action will be entertained 
"where plain, adéquate and complète remedy may be had at law," and 
is subject, also, to the constitutional provision that in cases at law in- 
volving over $20 there shall be a right of trial by jurv. Whitehead v. 
Shattuck, 138 U. S. 146, U Sup. Ct. 276, 34 L-Ed. 873; Wehrman 
V. Conklin, 155 U. S. 314, 325, 15 Sup. Ct. 129, 39 L. Ed. 167; Black 
V. Jackson, 177 U. S. 361, 20 Sup. Ct. 648, 44 L. Ed. 801; Stuart v. 
Union Pac. R. Co., 178 Fed. 753, 103 C. C. A. 89. 

If the défendant be in possession, the bill may not be maintained ; 
for the complainant bas a plain, adéquate, and complète remedy at law 
by suit in ejectment. Cases last cited. It follows, therefore, that a 
bill in equity to quiet title may, even under the enlarged jurisdiction 
conferred by the New Mexico statute, be maintained only (1) where 
the complainant is in possession, or (2) where neither plaintiff nor 
défendant is in possession; and a complaint framed under the New 
Mexico statute must, therefore, allège affirmatively either one or the 
other of thèse conditions, in order to show that complainant is without 
remedy at law. A failure so to do renders the bill bad on demurrer. 
So. Pac. Co. V. Goodrich {C. C.) 57 Fed. 879 (opinion by Mr. Justice 
McKenna); U. S. Mining Co. v. Lawson (C. C.) 115 Fed. 1005. See, 
also Boston Co. v. Montana Ce, 188 U. S. 632, 23 Sup. Ct. 434, 47 L. 
Ed. 626. 

The présent bill does not aver that complainant bas possession, nor 
that neither party bas possession. It contains averments of trespass 
and of waste by défendant. Thèse, however, are short of allégations 
of possession by défendant. Simmons Creek Co. v. Doran, 142 U. S. 
417, 12 Sup. Ct. 239, 35 L. Ed. 1063 ; U. S. Mining Co. v. Lawson 
(C. C.) 115 Fed. 1005. So that it is a bill in which the necessary juris- 
dictional facts as to possession do not appear. It is therefore subject 
to the demurrer. This condition is not obviated by the fact that the 
bill allèges cutting of timber in the past, and further allèges that crops 
bave been planted on the lands which are being gathered by défendant. 
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As to the first of thèse éléments of trespass, it is to be observée!: (1) 
That it refers merely to a past act, without statins? anything appre- 
hended as to the future. Owen v. Ford, 49 Mo. 436. (2) That there 
is no allégation that the timber eut lends anything more than an in- 
cidental value to the property. Carnev v. ÎTadley, 32 Fia. 344, 14 
South. 4, 22 L. R. A. 233, 37 Am. St. Rcp. 101. (3) There is no allé- 
gation of insolvency of the défendant. 

[2] As to the second élément, it is to be observed that the case as 
stated seems not to state a case for relief under the doctrine as gen- 
erally accepted, and as laid down in Snyder v. Hopkins, 31 Kan. 557, 
3 Pac. 357. Independent of the last considérations, however, thèse 
allégations of trespass do not of themselves constitute a ground for 
équitable relief. U. S. Mining Co. v. Lawson (C. C.) 115^ Fed. 1005. 
The utmost that might be claimed is that they constitute a matter of 
ancillary relief in the présence of a suit at law for possession (Erhardt 
V. Boaro, 113 U. S. 537, 5 Sup. Ct. 560, 28 L. Ed. 1113); but in the 
absence of such, and in the absence of any showing of equity in this 
bill so far as it is designed to quiet title the biil cannot be sustained 
for purposes connected purely with the alleged trespass (Jones v. Mc- 
Kenzie, 122 Fed. 390, 393, 58 C. C. A. 96). In the brief filed for plain- 
tifï, the cases of Marques v. Maxwell Land Grant Co., 12 N. M. 445, 
78 Pac. 40, and Ely v. Railroad, 129 U. S. 291, 9 Sup. Ct. 293, 32 h. 
Ed. 688, are cited as being contrary to the foregoing. In each of thèse 
cases the complaint was held good upon demurrer, although not dis- 
closing either that plaintifî was in possession or that neither was in 
possession. The court in the Ely Case says : 

"The manifest iiitent of the statute, as thus aniended, Is that auy person 
owniug real property, whether lu possession or not, iu which any other person 
dahns an adverse title or interest, jnay briug an action agaiast him to dé- 
termine the adverse daim and to quiet the plaintilï's title. It extends to cas- 
es in which the plaintifî Is ont of possession and the défendant is in pos- 
session, and in which, at commou law, the plaiutiffi might hâve niaintained 
ejeetment." 

It is to be noted, however, that each of thèse cases was an appeal 
from a court where the distinction between law and equity had been 
abolished by express statute. The présent case, hovi'ever, as were the 
cases of Holland v. Challen and Whitehead v. Shattuck, is in our féd- 
éral courts, and tlius where the distinction between law and equity is 
retained. This point is expressly noted in the Ely Case, where, re- 
ferring to Holland v. Challen and several similar cases, it is said: 

"But each of those cases came from a Circuit Court of the T'nited States, 
in which the distinction l)etween actions at law and suits in e<]utty is iire- 
served. ïhe présent action, arisliig under territorial statutes, is goverued 
by différent considérations." 

In cases in the state courts of New Mexico, while a case framed for 
équitable relief may not call for equity, it will, nevertheless, not be 
dismissed on denuirrer, if it calls for relief at law. As was said by 
the court in Kingston v. Walters, 14 N. M. 368, 93 Pac. 700 : 
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"LTnder o«r Code of Civil Procednre tliere is in this territory l)ut one form 
of civil action, and a complaiiit will not be disniissed, when it sets up a 
cause of action whicli is good eltliei- in )a\v or eiiuity, hecause tlie plaintiff 
lias misconceived tlie nature of liis veniediaWe risht, and lias asked for a 
légal reniedy wJjen it slionld hâve beeii équitable, or for an équitable remedy 
wlien it should liave iieeu légal." 

But thèse con.siderations go simply to the pleading. The course of 
the trial is another matter, and when we reach that point in a case, 
and where it appears that a common-law right of jury trial exists, such 
will be allowed bv the impaneling of a jurv. This is pointed out in 
Baca V. Anaya, 14 N. M. 396, 94 Pac. 1021, 20 Ann. Cas. 77, where 
it is said : 

"Whatever may be said as to tbe right of jury trial in a case of this 
kind. where the party proceeded against is in possession. In view of White- 
Lead v. Shattuck, 1.38 U. S. 14(5 [11 Sup. Ct. 276, 34 L. Ed. 87.3], and Ely v. 
N. M., etc., Oo., 129 U. S. 292 19 Sup. Ct. 293, .32 L. Ed. 6S8I, certainly no 
such right exists where neither party is in possession, nor where, as hère, 
the movlng party is In possession. Clark v. Smith, 1,3 Pet. 195 [10 L. Ed. 
1231. discussed in Scott v. Neely, 140 U. S. 106 [11 Sup. Ct. 712, 35 L. Ed. 
.358], Holiand v. Challen, 110 U. S. 15 [3 Sup. Ct. 495, 28 L. Ed. 52], and 
authorities eited, and Gentile v. Kennedy, 8 N. M. 347, 355. 45 Pac. 879. In- 
deed, as pointed out in the two cases last cited, equity i.s the only tribunal 
available, since ejectinent will lie only against a party in possession. The 
îibove sufflces to dispose of the présent case. Wlthout antieipating any fu- 
ture questions, we may add. however, that we see no reason, should issues 
arise in a partition suit, as to which the parties are by the eonuuon law 
entitled to a jury trial, why tùe court may not refer such issues to a jury, 
not, it is true, as issues out of chancery (Capell v. Moses, .36 S. C. 559 
[15 S. E. 711]), but as issues triable at law. Our Code (Comp. Laws 1897, 
§ 2685, subsec-s. 110, 111) provides that an Issue of fact in an action for 
the recovery of money only, or spécifie real or personal property, where 
the right of trial by jury existed at common law, must be tried by a jury, 
and that other issues of fact may be referred to a jury. In our judg- 
ment this Invests the court with ample power to impanel a jury uuder ei- 
ther branch of its jurisdictlon whenever the rights of the parties require 
It. As was said in Hammer v. Garfleld Mining Ce, 130 U. S. 295 [9 Sup. 
Ct. 548, 32 !.. Ed. 964], quoting from Basey v. Gallagher, 20 Wall. 670, 
679, 22 L. Ed. 452: 'The courts of Montana, under a law of the territory, 
exercise both common-law and equity jurisdictlon. The modes of procédure 
in suits both at law and in equity are the same until the trial or hearing. 
The suitor, whatever relief he may ask, is required to state, in ordlnary and 
concise language, the faets of liis case on whlch he Invokes the judgment of 
the court. But the considération which the court will give to the questions 
raised by the pleadings when the case is called for trial or hearing, whether 
it will submit them to a jury or pass upon tliem wlthout such intervention, 
niust dépend upon the jurisdictlon which is to be exercised. If the remedy 
sought be a légal one, a jury is essential unless waived by the stipulation 
of the parties ; but if the remedy sought be équitable, the court is not bound 
to call a jury, and, if it does call one, it is only for the purpose of enllght- 
enlng its conscience, and not to control Its judgment.' The right, which this 
case reeognizes tmder the Code System to try issues before either jury or 
court, dépendent upon whether they are légal or équitable, ineludes, in our 
judgment, the right to try in the same case before both, whenever both 
classes of issue are présent." 

Of course, ail this, however, can hâve no application to the fédéral 
courts, where the distinction between law and equity is maintained. 
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In this court the rule of Whitehead v. Shattuck, supra, must be fol- 
lowed. 

[3] It is further said, however, that if, as has been held above, the 
court is without power to entertain this as a bill in equity, it should at 
least remand it to the state court, since there the présent pétition, 
whether one at law or in equity, will be retained as against this de- 
murrer. To support this contention Cates v. Allen, 149 U. S. 451, 13 
Sup. Ct. 883, 977, 37 h. Ed. 804,. and Gombert v. Lyon (C. C.) 80 
Fed. 305, are cited, as is section 5 of the Act of March 3, 1875 (18 
Stat. 472, c. 137 [U. S. Comp. St. 1901, p. 511]), re-enacted by section 
37 of the Judicial Code (Act March 3, 1911, c. 231 [U. S. Comp. St. 
Supp. 1911, p. 146]). The latter reads as follows: 

"If in any suit * * * removed froin a state court to a District Court 
of tlie United States, it shall appear to the satisfaction of the said District 
Court * * * that such suit does not really and substantially involve a 
dispute or eontroversy ijroperly within the jurisdiction of said District Court, 
* * * the said District Court shall proceed no further therein, but shall 
dismlss the suit or remand it to the court from which it was removed, as 
justice may requlre." 

In Cates v. Allen it was held, construing this section, that : 

"When a suit over which a state court has full jurisdiction in equity Is 
removed to a Circuit Court of the United States on the ground of diverse 
citizenship, and it appeara that the courts of the United States hâve no ju- 
risdiction in equity over such a eontroversy, the cause should be remauded 
to the state court, instead of dlsmissiug it for want of jurisdiction." 

In Gombert v. Lyon (C. C.) 80 Fed. 305, it was held that, where a 
statute allows the suit against one in possession to be prosecuted as 
an équitable proceeding, the cause will not be dismissed, but will be 
remanded. It is far from clear, however, that the New Mexico statute 
allows a suit against one in possession to be prosecuted in equity. Sec- 
tion 4010, above quoted, does not in terms so imply, as did the lowa 
statute quoted in Whitehead v. Shattuck. The New Mexico law is 
explicit as to the possession of plaintiff, but not as to that of the de- 
fendant. Such a statute is in dérogation of the common law, and is 
to be strictly construed. It is likewise to be construed in harmony 
with subsection 110 of the New Mexico Code of Civil Procédure (sec- 
tion 2685, subsec. 110), which préserves the right of jury trials in ac- 
tions to recover spécifie real property as at common law, and in har- 
mony with section 12, art. 2, of the state Constitution, providing that : 

"The right of trial by jury as it has heretofore exlsted shall be secured 
to ail and remain inviolate." 

It would seem, therefore, that the utmost which would resuit from 
remanding the cause would be that it would be tried, not as a cause 
in equity, but as an action at law, to a jury. Baca v. Anaya, supra. 
It is not perceived, therefore, that it is denying plaintiffs any right 
they would hâve in the state court to hold that their case is not one 
for équitable contemplation, when upon remand the state court would 
hold precisely the same thing, and would proceed to try it as a case at 
law. 
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But, however this may be, we do not feel called upon to remand the 
cause for another reason. Judicial Code, § 37, quoted supra, provides 
for the alternative of a remand "as justice may require," The de- 
fendant, because of nonresidence, is entitled to hâve the controversy 
tried in a national court. In assertion of this right he has removed the 
case, and in this court has not only demurred to the bill, but has filed 
a cross-bill, in which, alleging possession, he prays in turn for a quiet- 
ing of his title against plaintiffs. That cross-bill involves the déter- 
mination of every question of title to the premises involved in the orig- 
inal bill, and, notwithstanding the dismissal of the original bill, must 
remain for disposition. The case and the parties are upon the cross- 
bill thus before the court to be dealt w^ith in equity, the forum which 
plaintiff by his bill has chosen. It is not required by justice that the 
cause be remanded, and it will be retained for détermination upon the 
cross-bill. 

An order will be entered sustaining the demurrer to the bill, with 
leave for the complainant, if he be so advised, to file an amended bill 
within 20 days. 



In re RIEIIL. 

In re SECOND XAT. BANK OF BALTIMORE. 

(District Court, D. Maryland. November 12, 1012.) 

Bankeuptcy (§ 345*) — Chattel Mobtgages — Vauditt under Law of Maby- 

LAKD. 

Under tlie law of Maryland, as settled by décision of its liigliest court, 
while the recording act makes unrecorded chattel mortgag;es invalid as 
to subséquent creditors of the mortgagor, they are valid as against debts 
previously contracted, even where levies are made thereunder; and the 
right of a chattel mortgagee, altliough his mortgage is unrecorded, to 
priority in bankruptcy over such creditors in the proceeds of the mort- 
gaged property, is not affected by Bankr. Act July 1, 1S08. c. 541, § 
47a(2), 30 Stat. .55T (U. S. Comp. St. 1901. p. 343S), as amended by Act 
June 25, 1010, c. 412, § 8, 30 Stat. 840 (V. S. Comp. St. Supp. 1911, p. 
1500), which vests the trustée with the ris-'hts and powers of a créditer 
holding a lien by légal or équitable proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg, §§ 531, 532, 
534, 539, 540; Dec. Dig. § 345.*] 

In the matter of John H. Riehl, bankrupt. On review of order of 
référée denying claim of priority of the Second National Bank of 
Baltimore in the proceeds of mortgaged property. Reversed. 

William H. Hudgins, of Baltimore, for claimant. 
G. W. S. Musgrave, of Baltimore, for trustée. 

ROSE, District Judge. At the time of the filing of the pétition 
in this case the bankrupt was in possession of certain vessels. Of 
some of them he was the sole owner. In others, there were co-owners. 
More than four months before the filing of the pétition in bankruptcy, 

•For other cases see same toplo & | kumeer in Dec. & Ara. Digs. 1907 to date, & Rep r Indexes 
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he had mortgaged his interest în ail thèse vessels to the Second Na- 
tional Bank of Baltimore to secure an indebtedness of $14,000. Among 
the vessels coyered by this mortgage was tbe Hoister Calvin. Of it 
the bankrupt was the sole owner. The other mortgaged vessels were 
documented at the Baltimore custom honse. The Calvin was not. 
The mortgage was recorded at the custom bouse, and not elsewhere. 
By order of this court the interest of the bankrupt in thèse vessels 
was sold f ree of liens and incumbrances. The Hoister Calvin brought 
$1,600. It is this sum, less its proportional share of the expense of 
making such sale, that is now in controversy. 

The bank claims it under its mortgage. The trustée says the bank 
has no right to it superior to that of the other gênerai creditors of 
the bankrupt. The référée held that section 41 of article 21 of the 
Code of Public General Laws of Maryland applies to a mortgage upon 
an undocumented vessel. That section reads : 

"No Personal pro)]ert.v of any (lescri|)tion wliatever. wliereof the vendor, 
niortgagor or donor shall remaiii ia posscKFion. kU;i!1 pass, alter or chango. 
or any property thereiu be transferred to auy inircliasor. mortgagee or doiHH', 
unless by bill of sale or luoi'tgase .•ickiio\vle(lsed aiid recorded as hereiii pro- 
vided ; but nothiiig hereiii .^ball be eoustrued to exteiid to any sale or gift 
vvhere tbe sanie is accoui])anied b.y delivery, nor to invalidate such transl'er 
as betiveen the parties tbereto." 

It is admitted that in so holding the référée was right, as he was 
in deciding that the bank's mortgage was not recorded as the lavv 
requires. He further found tiiat the bank had no preferred claim 
against the net proceeds of the Calvin. He was of opinion that 
this conclusion was required by the provisions of section 47, clause 
2, subdivision "a" of the Bankruptcy Act, as amended by the Act 
of June 25, 1910, which provides: 

"ïhat as to ail proiierty in tlie cnstody. or conihig into the custody, of 
the bankruptcy court the trustée shall be deenied vested with ail the rights, 
remédies luid ])o\vers of a creditor holding a lieu by légal or e(iuitable pro- 
ceediugs thereou." 

The bank says that the référée in so finding was in error. It has 
brought the case hère upon a pétition for review. 

It should be borne in mind that the question to be hère decided is 
essentially one of priority of distribution, rather than one of title. 
Holt V. Crucible Steel Co.. 224 U. S. 263. 32 Sup. Ct. 414, 56 L. 
Ed. 756; Simmons v. Gréer, 174 Fed. 654, 98 C. C. A. 408. 

Section 64, paragraph 5, clause 5, of the Bankrupt Act (Act Julv 
1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]), gives 
precedence over claims of gênerai creditors to debts owing to any 
person who by the laws of the states or of the United States is entitled 
to priority. Ordinarily a court of bankruptcy will recognize and en- 
force such priorities as may be given by the state law. The excep- 
tions are those cases in which the Bankruptcy x\ct itself fixes the na- 
ture and extent of the préférence to which a particular creditor or 
a particular class of creditors shall be entitled. For example, it says 
that wages due to worknien, clerks, traveling or city salesmen, or 
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servants which hâve been earned within three months before the date 
of the commencement of proceedings, not to exceed $300 to each claim- 
ant, shall be preferred, and that partnership property shall be first 
applied to partnership debts and individual property to individual 
debts. When Cons^ress has thus spoken. its will prevails over ail 
State statutes. In re Slomka, 122 Fed. 630, 58 C. C. A. 322; Miller 
v. New Orléans Acid & Fertilizer Co., 211 U. S. 496, 29 Sup. Ct. 176, 
53 L. Ed. 300. 

The Bankruptcy Act, however, does not prescribe, in distributing 
assets, what effect shall be given to the provisions of the recording 
laws of the states. Such questions must be determined by the state 
statutes and by the construction which the state courts hâve put upon 
them. Holt v. Crucible Steel Co., supra. 

This rule has been qualified by the amendatory act of 1910. By 
that enactment the trustée, as representing the gênerai creditors, is 
given ail the rights and priorities which by the state law would be 
accorded to a créditer holding a lien, by légal or équitable proceed- 
ings, on the property, the proceeds of which are to be distributed. 
It follows that the question to be hère decided is : Would a creditor of 
the bankrupt, who had levied exécution upon the Hoister Calvin, hâve 
acquired rights therein superior to that of the bank as the holder of 
an unrecorded mortgage thereon? The bank says that by the law of 
Maryland the mortgagee under an unrecorded mortgage has a lien 
upon the mortgaged property which is superior to that of creditors 
whose claims originated before the making of the mortgage. It ad- 
mits that subséquent creditors or purchasers without notice are not 
affected by the mortgage. It asserts that, in determining whether a 
creditor is or is not bound by the mortgage, it is immaterial whether 
he has recovered a judgment or levied exécution or not, or whether, 
if he has obtained a judgment, it was recovered before or after the 
making of the mortgage; the only important inquiry being as to 
whether the debt itself was created before or after the mortgage 
was made. 

The trustée admits that such is the law with référence to real 
estate and to mortgages upon it. The process by which the courts 
hâve reached this conclusion is simple. The owner of property has 
a right, if he sees fit, to mortgage it, provided he does so in good 
faith and for a valuable considération. By mortgaging it he gives 
to the mortgagee a lien better than that of any of his other cred- 
itors. Under ordinary circumstances they would gain nothing by the 
recording of the mortgage, nor do they lose anything by its being 
withheld from record. Ûntil they secure a lien upon the property^ 
it is always in the power of their debtor to use it to pay, or to se- 
cure the payment of, other claims due by him. It is true that giving 
such security ma}' amount to a préférence under the Bankrupt Act. 
If it does, then the question of when the mortgage was recorded be- 
comes material in determining within what time a pétition in bank- 
ruptcy based upon the giving of it must be filed. No such question 
is raised in this case. 
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In short, the law of Maryland is that, as previously existing cred- 
itors are not hurt by the withholding of a mortgage from record, 
the fact that it is not recorded gives them no other or better rights 
than they would hâve had, had it been recorded. Carson v. Phelps, 
40 Md. 73; Dyson v. Simmons, 48 Md. 207. This rule has been 
appHed by the Court of Appeals of Maryland to mortgages of Per- 
sonal property. Ober v. Keating, 77 Md. 100, 26 Atl. 501 ; Textor v. 
Orr, 86 Md. 392, 38 Atl. 939. 

In each of the last above recited cases, it is true that the con- 
test was between the holder of an unrecorded mortgage and an as- 
signée for the benefit of creditors, none of whom had secured judg- 
ments or levied exécution upon the property in controversy. The trus- 
tée contends that the subséquent case of Pleasanton v. Johnson, 91 
Md. 673, 47 Atl. 1025, decided that an exécution créditer has rights 
superior to those of an unrecorded mortgagee, and that it is imma- 
terial whether his judgment was recovered upon a claim which was 
in date senior or junior to that of the mortgagee. In the case cited 
a résident of Delaware owned personal property actually within the 
state of Maryland. He attempted to mortgage it to another résident 
of Delaware. The mortgagee did not make an affidavit that the con- 
sidération was true and bona fide, as required by the law of Maryland. 
Certain creditors of the mortgagor had the property levied upon un- 
der nonresident attachments. The Court of Appeals held that thèse 
attachments took precedence over the mortgage. The court said that 
the i'Iaryland requirement that there should be an affidavit that the 
considération was true and bona fide as set forth in the mortgage 
was "a wise and salutary one, for there hâve been instances where the 
parties might not hâve been influenced by motives of honesty and fair 
dealing, but were deterred by fear of the penalties imposed for per- 
jury from making mortgages and bills of sale for feigned considéra- 
tions." 

The Code of Maryland provides, with référence to mortgages of 
both real and personal property, that- they shall not be valid without 
such affidavit, except as between the parties thereto. Code of Public 
General Laws of Maryland, 1904, art. 21, §§ 30, 50. The public pol- 
icy underlying the requirement of an affidavit to the considération is 
somewhat diiïerent from that which has inspired the registry acts. 
Denton v. Griffith, 17 Md. 301; Phillips v. Pearson, 27 Md. 242. 
It may be that the courts of Maryland, when the question shall come 
squarely before them, may hold that other and more serions consé- 
quences would foUow from the absence of an affidavit than they hâve 
held will resuit from a mère failure to record a mortgage or deed of 
trust, or they may not. It is not necessary to consider that question 
in this case. 

The mortgage held by the bank had attached to it the affidavit of 
considération required by the Maryland law. If it be assumed that 
the rights of the holder of an unrecorded mortgage on personal prop- 
erty are no better than are those of a mortgagee of such property to 
whose mortgage no affidavit of considération is attached, does Pleas- 
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anton v. Johnson, rightly understood, overrule Textor v. Orr? The 
opinion in Pleasanton v. Johnson was written by the présent learned 
and distinguished Chief Judge of the state. If he had intended to 
question the authority of Textor v. Orr, or even if he thought it 
necessary to distinguish one case from the other, he would hâve said 
so. When the original record in Pleasanton v. Johnson is examined, 
it will be found that the décision in that case is in perfect harmony 
with Textor v. Orr and with the other Maryland cases dealing with 
unrecorded mortgages upon real or personal property. The debts 
which in Pleasanton v. Johnson were held superior in right to the 
claims of the mortgagee were contracted after the date of the mort- 
gage. That this was in the mind of the court is strongly implied 
from that sentence in the opinion which says : 

"It would therefore not only be répugnant to the policy Of this state, but 
contrary to the very letter of the statute, if this mortgage be upheld and 
declared superior to the attachments issued by parties who are not shown 
by the record to hâve had any notice of the existence of the mortgage when 
the debts due them were incurred." 

It follows that under the law of Maryland, as declared by its high- 
est court, a créditer whose debt had been contracted prior to the 
making of the mortgage to the bank would hâve been postponed to 
the bank's claims so far as the mortgaged property was concerned, al- 
though he had, after the making of the mortgage, reduced bis claim 
to judgment and had levied exécution on the mortgaged property. 

The order of the référée, disallowing the claim of the bank to pri- 
ority upon the fund over the gênerai creditors of the bankrupt, irre- 
spective of whether their claims originated before or after the mort- 
gage, must therefore be reversed. 

If there be no creditors whose debts grow out of contracts made 
since the date of the mortgage, the bank will take the entire balance 
of the fund after the payment thereout of its proportionate share of 
the expenses, costs, and commissions of making the sale of the ves- 
sel property. If there are subséquent creditors, the fund will be dis- 
tributed between them and the bank in accordance with the principles 
laid down in Dyson v. Simmons, supra ; that is to say, the amount to 
be received by the creditors whose claims are subséquent in date to 
that of the mortgage will be the same as if the bank was a simple 
contract créditer, and ail the creditors whose claims arose before the 
making of the mortgage to the bank were entitled to participate in the 
fund, and the balance goes to the bank. 

In other words, if it be assumed that the balance of the fund will 
amount to $1,400, and there are $2,000 of claims against the bankrupt 
which arose subséquent to the date of the mortgage, and $5,000 which 
arose before the date of the mortgage, and the claim of the bank, 
over and above the amount received by it from the sale of the other 
vessel property, is $7,000 there will be $14,000 of claims which, if there 
were no mortgage, would be entitled to share in the distribution of 
the $1,400. In that event each creditor would receive 10 per cent, 
of his claim. The creditors subséquent to the date of the mortgage 
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would therefore be entitled to $200 of the $1,400, and the bank 
would take the remaining $1,200. The principle upon which this rule 
of distribution is upheld is stated by the Court of Appeals of Mary- 
land in the case of Dyson v. Simmons, supra, as follows : 

"The claim of no creditor subséquent to the date of the mortgage, whether 
it be In the fonn of a judgment or otherwise, is In any mauner afCected by 
such * * * mode of distribution. He gets exactly what he would hâve 
received if the mortgage had not been executed, and he In justice can clalni 
no more. ïhe fact that the prlor debts, and the judgmeuts that may hâve 
been rendered thereon, are overreached by the mortgage, can certalnly fur- 
nlsh neither equity nor reason for placlng the ereditors subséquent to the 
mortgage in a more advantageous position, with respect to the fund, than 
if the mortgage had not been made." 

The order of the référée will therefore be reversed, at the cost 
of the trustée, and the référée will distribute the fund in accordance 
with the conclusions herein stated. 



In re .TAMAICA SLATE ROOFING & SUPPLY CO. 
(District Court, E. D. New York. November 2T, 1912.) 

BANKKUPTCY (§ 176*) — OOKPORATIONS — SaLE of ASSBTS — ElGHTS OF CrED- 
ITORS. 

K. and wife, domlnating a baiikrupt corporation which was engaged in 
perforniing rooflng contracts, agreed to sell to H. a half iuterest in the 
property and contracts of the corporation for Çl,500, of which $822.9i 
was to be paid in cash, $500 represented by a note, and the balance to 
be paid on or before January 1, 1911. The business was unsuccessful, 
whereupon an attorney was consul ted and a second corporation formed; 
H. contrihuting the property purchased In the old coriwratlon, while K. 
and wife put in the remaining half of the property of the old compuny, 
and the stock of the new Company was divided between them. The new 
Company succeeded to the contracts of the old corporation without pay- 
ment, aud proceeded to obtain nevF business. Hcld, that the sale of the 
assets of the old Company to II. was Illégal on the part of the vendors 
agaiiist ereditors, and that K. and wife were liable to its trustée in 
bankruptcy for the cash received as part of the purchase price therefor, 
and also for one-half the cash value for which they received stock in 
the new company. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. §§ 249, 254; 
Dec. DIg. § 170. *J 

In Bankruptcy. In the matter of the Jamaica Slate Roofing & Sup- 
ply Company. Application by the trustée in bankruptcy to foUovv a 
sale of a half interest in the assets of the corporation to William B. 
Hambright, and to recover the purchase price thereof from défend- 
ants Joseph Kellow and Elizabeth P. Kellow, his wife, and to recover 
other assets of the corporation. Sale set aside. and défendants Kel- 
low directed to pay over to the trustée $822.94, plus the $500 note 
plus $822.94, or to account for the same. 

See, also, 197 Fed. 240. 

*Ifor other cases see same topic & § nuiiber in Dec. & Am. Digs. 1S07 to date, & Repr Iiide.ies 
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M, S. Schoenbaum, of Jamaica, N. Y., for intervening créditer. 
Robert McC. Robinson, of New York City, for petitioning creditors. 

CHATFIELD, District Judge. The Jamaica Slate Roofing & Sup- 
ply Company was a corporation, which in November, 1910, had at least 
three shares of stock outstanding, of which one share was owned by 
one Joseph Kellow, one by his wife, EHzabeth P. Kellow, and one by a 
man named Doubleday, who may hâve also owned some previously 
held by a Mrs. Johnson, then deceased.' Joseph Kellow and his wife, 
not only were officers of the corporation, but conducted its business 
and kept its books, and Joseph Kellow was in fact responsible for its 
activities. It had been doing work under certain contracts, which do 
not seem to hâve proven profitable, and during the month of Novem- 
ber, 1910, it became apparent, especially through the claim of one 
Menz, later reduced to judgment, that the liabilities of the corpora- 
tion would soon exceed its assets. Joseph Kellow, therefore, inter- 
ested one Hambright in the corporation, and succeeded in making a 
contract by which he and his wife agreed to sell a one-half interest in 
the property and contracts of the corporation to Hambright, for the 
sum of $1,500, of which $822.94 was to be paid at the time, $500 was 
represented by a note which would become payable in January, 1911, 
and $177.06, the balance, was to be paid on or before the Ist day 
of January, 1911. This contract was signed, and the payment at the 
time of signing was apparently made. 

This brought in a little additional capital, and Kellow testifies that 
with this money he paid debts of the old corporation. Hambright 
soon found that he had not bought an interest in a profitable business, 
and the stockholders and Hambright consulted an attorney, who pro- 
ceeded to form a new corporation, under the name of the Jamaica 
Slag Slate & Métal Roofing Company. Hambright put in the prop- 
erty which he had purchased in the old corporation, while Joseph Kel- 
low and his wife put in the remaining one-half of the property of the 
old corporation, and the stock of the new corporation was divided be- 
tween them. The new corporation proceeded to take over the con- 
tracts of the old corporation without payment therefor, and to obtain 
new business. Some of thèse contracts had been turned over to Ham- 
bright, or nominally assigned to him, in connection with his purchase 
of one-half interest in tlie old corporation, and were allowed to pass 
by him to the new corporation as a part of the payment for his stock. 

In the month of April, 1911, the creditor, Menz, secured a judgment, 
and, upon an examination in supplementary proceedings, adjourn- 
ment was obtained by the judgment debtor, the old corporation. Be- 
fore the adjourned day this old corporation — that is, the Jamaica Slate 
Roofing & Supply Company — was thrown into bankruptcy. It ap- 
pears that the creditors who filed the pétition were men connected with 
the business ; one of them being an architect, who claims to hâve done 
work in the way of preparing spécifications, drawings, etc., and the 
other being an agent, who had solicited business or secured contracts 
on commission. Their testimony as to the accounts between them and 
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the old corporation, as to the items which entered into those accounts, 
and as to tiieir connection with the entire matter, is such that no 
credence can be placed upon anything to which they hâve testified. 
The agent who secured business upon commission has charged and 
was given upon the books of the corporation much larger commis- 
sions than the total amount of business which he secured, in certain 
instances, and it is apparent that his account was made up afterwards, 
so as to cover the total which he put in as a debt against the cor- 
poration. The architect testified in a still more flippant and reckless 
way. 

The new corporation, the Jamaica Slag Slate & Métal Roofing Com- 
pany, did not assume the debts of the old corporation, nor did it re- 
spect the rights of the creditors of the old corporation, nor the con- 
tracts of that corporation. But, as if assuming that the old corpora- 
tion would be able to prevent its creditors from following any of its 
assets, the new corporation went ahead with the contracts which ap- 
peared to be valuable, and left the creditors of the old corporation 
to satisfy their claims out of the mère corporate name, which was 
substantially ail that was left. The attorney who formed the new 
corporation had donc some work for the old. The situation (which 
was known to the stockholders, to the officers, and to the persons rep- 
resenting the old corporation in litigation) was such that the new cor- 
poration could not take over thèse assets without giving a fair consid- 
ération, unless it remains liable therefor to the creditors of the old 
corporation. 

Under thèse circumstances the trustée in bankruptcy has made an 
application to bave the sale of the assets of the old corporation to 
William B. Hambright — that is, the sale of the one-half interest, out 
of which he later paid for his share in the new corporation — declared 
null and void, and also for a decree directing Joseph Kellow and Eliz- 
abeth P. Kellow to turn over the sum of $1,500 (which they were 
charged to hâve received from that sale) to the said trustée. Ham- 
bright has not been made a party to this proceeding, and it is there- 
fore impossible to hold that the property which he received from this 
sale, or the property or interest which he may hâve in the new cor- 
poration, can be disposed of by an order of this court upon this mo- 
tion. 

The testimony further shows that he never paid the total amount 
of the considération specified. The first payment of about $822, and 
the note for $500 (which was later taken care of by Kellow and not 
paid by Hambright), were ail the considération that was paid. It 
appears plainly that neither Kellow nor his wife had the right to sell 
the property of the old corporation for their own profit or advantage, 
and that if they did sell a one-half interest, or did convey any of the 
property of that corporation, the proceeds must be used for the ben- 
efit of the Jamaica Slate Roofing & Supply Company, the first cor- 
poration. 

The testimony of Kellow, as well as that of the two petitioning cred- 
itors and of Hambright, is such that no credence can be placed in any- 
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thing except the inadvertent statements, as to which no intentional de- 
sign can be inferred. Kellow testified that he used the money received 
from Hambright to pay the debts of the former corporation; but he 
has kept no books which will satisfactorily show his disposition of 
this money, and his carefui failiire to know anything about any of the 
matters (which he could not help but remember, if he was honest in 
purpose) is sufficient to cause disregard of his testimony entirely. But, 
taking the record which is shown, it does appear that Kellow and his 
wife received $822.94 and a $500 note, for which he has not accounted, 
but which he apparently disposed of by admitting payment without re- 
ceiving cash therefor. 

Kellow and Hambright now claim that, instead of one half of the 
available assets of the Jamaica Slate Roofing & Supply Company and 
contracts having been delivered to Hambright, he received nothing 
but some old tools and materials, for which he paid down at the time 
of the sale the same amount as he had agreed to pay for an actual half 
interest. This cannot be believed, and it is apparent that a one-half 
interest in the property of the old corporation was actually turned over 
to Hambright, and if he paid any cash therefor it went into the hands 
of Kellow, wlio may or may not hâve used any of it for the purposes 
of the old corporation. But the old corporation was insolvent, and a 
scheme or plot is plainly shown at the time of the transfer to Ham- 
bright, by which Kellow intended to get money by disposing of one- 
half of the assets of the corporation, instead of transferring to Ham- 
bright one-half of the capital stock. The latter course would give the 
creditors the benefit of the additional capital, while the former would 
be f raudulent, unless the price was fair and the proceeds properly ac- 
counted for. The formation of the new corporation complétée! the 
transaction, and it is apparent that the Kellows used the interest which 
they possessed in the stock of the old corporation to acquire a one-half 
interest in a new corporation, which would hâve ail the assets of the 
old, but none of its liabilities, and that Hambright was also to acquire 
a one-half interest in the new corporation by nieans of the assets which 
had previously been transferred to him by a sale that fraudulently 
deprived the creditors of one-half of the available assets, unless Kellow 
honestly accounted to the creditors or to the old corporation for the 
proceeds of this sale. 

The whole transaction is so palpably fraudulent (except as to some 
of Hambright's acts) that the présent motion should be granted, so far 
as it can be allowed upon the testimony herein. Hambright did give 
a $500 note, which has not been accounted for by Kellow. This should 
be turned over to the trustée in bankruptcy. Kellow did receive $822.- 
94, for which he has not accounted in any way, by testimony which 
can be believed. He and his wife did hâve a one-half interest in the 
old corporation and in the assets thereof, and this interest and thèse 
assets were transferred to the new corporation in return for the capital 
stock thereof. The contract with Hambright shows that one-half of 
the assets, even assuming that the capital stock was worthless, was 
valued by them at $1,500. This valuation would seem to be inflated, 
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for the expérience of Hambright, in the month immediately preceding 
the formation of the new corporation, would indicate that he did not 
receive that amount of property, and that he was for that reason al- 
lowed by Kellow to bave a one-half share in the new corporation, npon 
turning over exactly what.he liad received, and witliout the payaient 
of the additional $500. As betvveen Hambrig-lit and Kellow this was 
permissible ; but as against the creditors of the old corporation Ham- 
bright should be compelled to fulfill bis contract. But, from another 
standpoint, the valuation placed by Hambright and l)y Kellow upon 
the actual one-half assets of the corporation, viz., the sum of $822.94, 
is as much as, on the présent testimony, can be definitely fixed as the 
value of the remaining assets of the old corporation, which Joseph 
Kellow and bis wife concealed from its creditors by transferring them 
to a new corporation formed by themselves. The new corporation, in 
so far as it is owned or controlled by Kellow and bis wife, is merely 
a form or name under which they are conducting business with the as- 
sets of the old corporation, which belonged, at the time that they 
])]anned to save those assets, to the creditors of the old corporation. 

Joseph Kellow and his wife should therefore be directed to pay over 
to the trustée in bankruptcy of the old corporation the adniitted value 
of the one-half share in the assets of the old corporation, viz., $822.SM, 
also to turn over to the trustée the $500 note given by Hambright, and 
from the payment of which he was relieved by Kellow as a part of the 
fraudulent scheme by which Kellow was endeavoring to obtain the 
assets, while paying none of the creditors, and to pay over or account 
for the $822.94 received from Hambright. 
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PRESTOX COAL & IMPROVEMEXï CO. v. RAVEX RUN COAL CO. 

(Circuit Court of Appeals, Tliird Circuit. December 5, 1912.) 
No. 36 (],(;.")4). 

AdJOINING LaNDOWNERS (§ a*) — PeKSOXAL PKOPEETY — ESCAPE — L0.S8 OF OWN- 
ERSIIIP. 

l'IaiutlfC constructed a culm bank on land belonging to It and extend- 
ing over the boundary line onto land wliicli it rented for the purpose froiu 
tlie city of Philadelphia for a terin of five years in July, 1870. Tlie banlv 
not baving been removed, the city in 18S9 befran reclaiming the coal on 
the city's land, and the dirt havins been removed to a point so that it 
would run or drlft down from plaintiff's land to the land of the city, 
plaiiitiff was advised to take stei)B to prevent sueh driftlng, but refused 
to do so, notifying the city of its objection to any work on the bank, the 
effect of whicli would be the removing of the same from plaintitï's land. 
Held, that plaintiff. by failing to take steps to hold the bank on' its own 
land, did hot lose its title to the part that drifted down therefrom to the 
land of the city, and that défendant, under contraet with the city, had uo 
right to remove and convert the coal that so drifted from plaintiff's land. 

[Ed. Note. — For other cases, see Adjoiniug Landowners, Cent. Dig. H 
10-](>. 25-37, 40-52; Dec. Dig. § 0.*1 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. Holland, Judge. 

Action by the Preston Coal & Improvement Company against the 
Raven Run Coal Company. Judgment for défendant, and plaintiff 
brings error. Reversed, with directions. 

John F. Whalen, of Pottsville, Pa., for plaintiff in error. 
I. Hazleton Mirkil, Francis E. Brewster, and A. M. Beitler, ail of 
Philadelphia, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. From the record brought up by the writ 
of error in this case, we gather the foUowing statement of facts, as 
to which there is no controversy : 

On the 13th day of July, 1870, the city of Philadelphia leased to 
the plaintiff in error, who was plaintiff below, the right and leave of 
depositing the dirt from mines No. 1 and 2 of the said plaintiff, upon 
a certain pièce of land, containing about seven acres, belonging to the 
city of Philadelphia and situate in the county of Schuylkill, in the 
state of Pennsylvania, "the said party of the second part" to hâve and 
to hold the aforesaid right and leave of depositing the dirt from its 
mines upon the said land for the period of five years, at the rent of 
one cent per ton for ail coal that the said party of the second part 
should transport during each year from mines Nos. 1 and 2, said 
rent to be paid in monthly instalments, the number of tons of coal 
shipped from said mines to be determined by the scale returns of the 
Reading Railroad Company. Pursuant to this lease, the plaintiff, the 
Preston Coal Company, deposited the dirt from said mines, dumping, 

•For other casée see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
200 F.— SO 
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as required, ail slate and stone separate from the coal dirt, during 
the five years named in the contract. This coal dirt was a refuse 
which could not be utilized or sold at the time it was dumped upon 
the city's lot, and formed what is known as a "culm bank." It is 
in évidence, however, that it was not entirely unforeseen that in fu- 
ture such culm might hâve a value. The lease seems to hâve been 
made for the term of fîve years, because of a provision in the will of 
Stephen Girard, devising thèse lands to the city of Philadelphia, which 
restricted ail leases to that term. It does not appear from the record 
whether this coal dirt continued to be deposited on the leased premises 
after five years, or not. The bank, however, seems to hâve remained, 
by sufiferance or tacit agreement, where it had been formed. 

The land of the plaintiff joined the leased premises, and the culm 
bank on plaintiff's land was simply continued over the line separating 
it from said premises, and continued to be formed thereon. This 
seems to hâve been the necessary import of the agreement at the time 
of the lease; that is to say, that there should be no physical sépara- 
tion between the culm on plaintiff's land and that on defendant's 
land. So that the présent situation is apparently what the parties in- 
tended. About 1889, the city of Philadelphia began reclaiming part 
of the coal in this cuira bank, which it was able to place upon the 
market, and the Raven Run Coal Company, the défendant in pos- 
session, by agreement with the said city, was authorized to complète 
the removal of the entire culm bank. The plaintifï company appears 
to hâve raised no objection to the city or its lessee, to the removal of 
this coal dirt, until the défendant approached so close to the dividing 
line of the property of the plaintiff and the city that, in the further 
removal of the coal dirt from the city's land, the culm from the plain- 
tiff's land began to run or drift down onto the land of the city. The 
culm bank, begun on the plaintiff's land and running over onto the 
leased lot, was a very large one. When the city began the removal 
of the culm upon its land, it gave the défendant, the Raven Run Coal 
Company, the exclusive license, right and privilège of screening, car- 
rying away and selling coal recovered from the culm bank, reserving 
to the city a royalty to be paid therefor. When the défendant com- 
pany, in its opération, approached the dividing line sufficiently close 
to cause the coal dirt from the plaintiff's land to run over upon the 
city's lot, the plaintiff was notified by a letter from the engineer of the 
city of Philadelphia, under date of January II, 1906, that the city 
of Philadelphia had directed the défendant company to take up, screen, 
prépare and ship to market ail the coal dirt on the ground leased 
to the plaintiff, and not only the coal dirt now on the ground, but 
also that which may fall over upon the leased land from the land 
adjoining, and to pay royalty therefor to the city. "I am advising 
you of this intention of the city, in order that, if you désire to do so, 
you may take such steps as may be necessary to keep the coal dirt 
west of the line, upon your ground, and prevent it from falling upon 
the land of the Girard estate." To this letter, reply was made on 
behalf of the plaintiff and its lessee, the Philadelphia & Reading Coal 
& Iron Company, that they objected to any work being done by the 
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Raven Run Coal Company, the effect of which would be the removing 
of any of the coal banks on the lands of the Preston Coal & Im- 
provement Company. 

There was further correspondence, which resulted in the city of 
Philadelphia refusing, by lettei- of February 19, 1906, to make any 
arrangement to leave any of the coal dirt of the plaintiff's culm bank 
unworked, or as the property of any one other than itself, the city 
of Philadelphia, "nor to consider the ownership of any of the coal 
deposited along the division line between the Girard estate and the 
Preston estate, which may fall upon the Girard estate, to be in any one 
other than itself." Nothing was donc by the plaintiff company to 
prevent the coal dirt in its culm bank from running over onto the 
city's lot, and the défendant proceeded to screen and prépare the coal 
from such culm for the market, and sold and delivered the same to 
purchasers. This was done until the work had proceeded so far that 
the bottom of the slope from the plaintiff's culm bank was on the 
plaintiff's side of the dividing line between it and the défendant. 

It is not disputed that the coal recovered from the culm of the 
bank on plaintiff's land, which drifted down across the line that sep- 
arated such land from that of the défendant, was appropriated by the 
défendant and screened, marketed, and sold by it. It is conceded that 
the value of this coal, as realized by the défendant, was $3,015, and 
the same bas never been paid to the plaintiff. Payment of the same 
being refused, plaintiff brought suit July 20, 1908, charging an appro- 
priation of the coal so sold by the défendant, amounting to upwards 
of 18,000 tons, between the months of January, 1906, and January, 
1908, and claimed damages therefor. 

Though the culm deposited by plaintiff on defendant's land 
was so deposited under and by virtue of an agreement or lease, giving 
the plaintiff leave and right to so deposit the same during a period 
of five years, for which it is not denied that the stipulated rent was 
paid, and though the said culm seems to bave remained upon said land 
^fter the end of the term, by sufferance or tacit agreement, no claim 
of property in the same was ever made by the plaintiff company. The 
coal recovered from this large bank, amounting to many thousands 
of tons, was treated by the défendant as its own, and a large sum of 
money was realized by it therefrom. Whatever question might hâve 
been raised as to the property in this coal stored by plaintiff on the 
lot of the défendant, as a rented depository of the same, has been 
determined by the abandonment by plaintiff of ail claim thereto. The 
only question with which we are hère concerned is the claim made 
for the coal that drifted down from the culm bank on the plaintiff's 
land onto the land of the défendant. 

It will be recollected that this drift of coal from the plaintiff's 
bank was caused by the opérations of the défendant, in removing the 
culm bank which had been deposited on its land under its lease to the 
plaintiff for that purpose. We are unable to understand how, as was 
claimed by the défendant, the plaintiff lost its right of property in 
the coal that thus drifted down from the culm bank on its own land. 
The law does not permit title to personal property to be so easily 
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divested. No wanton or willful act of the plaintiiï caused the deposit 
of this coal on defendant's land. It could only hâve been prevented, 
so far as plaintiiï vvas concerned, by the building of a perpendicular 
wall on the dividing line. We hâve no difficulty in deciding that 
plaintifï was under no obligation to perform a thing so unreasonable, 
if not impossible, and that plaintiff's right of property in the coal was 
not lost by the failure so to do. Even though this coal had so 
drifted onto defendant's land, by reason of palpable neglect on the 
part of plaintifï to retain it, its right of property therein was not 
thereby forfeited to the défendant. 

It is well settled that title to personal property that is lost is 
not vested in the finder. Straying animais and drift timber stranded 
on another's land do not become the property of the owner of the 
land to which the animais hâve strayed or on which the timber is 
stranded. The true owner may alvvays claim and recover his property 
whenever and wherever he may find it. Thèse simple and fundamental 
principles of law are not affected by the rights given by statute or 
common law to the finder of lost property, or to the owner of land 
onto which the property of another has corne. Thèse rights are not 
rights of property, but mère adjustments of claims suggested and 
imposed by convenience and custom. So, in the case at bar, though 
the défendant could not despoil the plaintiff of his property, as a pen- 
alty for its having been allowed, either negligently or non-negligently, 
to drift onto defendant's land, défendant had a right, after due notice, 
to remove the same at the expense of the plaintiff, but no right to 
appropriate and convert it to his own use against its protest. 

We think, therefore, that the court below was in error, in granting 
defendant's motion for judgment, non obstante veredicto. The judg- 
ment, therefore, is reversed, with directions to enter judgment upon 
the verdict in favor of the plaintiff. 



PACIFIC LIVE STOCK CO. v. IIANLEY et al. 

(Circuit Court of Apiieals, Ninth Circuit. November 1, 1912.) 

No. 2,036. 

Waters and Waier Courses (§ 49*) — Ripabian Rights — Construction of 
Decbee. 

A (lecree defiuing tlie rights of riparian owners in the waters of a river 
and its branches, proscribing theii' limitations, nud enjolning défendants 
from exceediiij; the same, construed, aud évidence of its alleged violation 
by defeiidiuits considered on a suppleniental bill by eomplalnant In aid 
of the enforcement of the decree. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 39, 40 ; Dec. Dig. § 49.*] 

Gilbert, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States, for the District 
of Oregon ; R. S. Bean, Judge. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Supplemental bill in equity by the Pacific Live Stock Company 
against W. D. Hanley, the William lîanley Company, H. C. Levens, 
and others. From the decree, complainant appeals. Modified and 
affirmed. 

ïhe resiiectlve parties to this appeal are not agreed as respects tlie scope 
and irarpose of the bill flled in the court below by the coiiiplaluant, whifh is 
the appelhuit hère. It is therefore necessary to state the substance ot the 
pleadiii£,'s in so far as they conceru the parties to this appeal. The bill was 
iiled April 9, VMS, and is eutitled "Supplemental bill In aid of final decree," 
and to it were niade défendants, along with numerous otlier parties, the 
jiresent appellees W. 1). Ilanley, William Ilanley Company, and H. C. Levens. 
It alleged, anioug other things, that on the .'id day of October, 1899, it flled 
in the court below a bill again.st Hanley, Levens, and ail of the other de- 
fendants named in the supplemental bill, execept the défendants J. Sturte- 
vant and William Hanley Company, by whicir original bill the complainant 
alleged, among other things, that it was the owuer of certain lands specittc- 
ally described, situated in Ilarney county, state of Oregon, which lands were 
aloug and adjacent to tlie east and west forks of a certain stream known as 
Silvies river, and that on and above the complainant's said lands numeroua 
sloughs, minor chanuels, and swales put ont from the main channei of tlie 
river and from its east and west forks, and that ail the waters of said east 
and west forks of the river separated into inany small branches, and that 
the waters of the river and of its forks, sloughs, swales, and branches, wlien 
not obstructed or diverted, spread over, irrigated, and subirrigated the com- 
plainant's said lands. tliereby producing valuable crops of wild grass, wlth- 
out which irrigation the lands are barren and worthless ; that the irrigating 
season extendg from May Ist to .Tuly 20th of each year, and that certain 
predecessors in interest and grantors of tlie complainant had constructed cer- 
tain dams and other works in and about certain channels of the said forks 
of said river which had been continnously maintained and used by them for 
the purpose of diverting large quantifies of the waters of the river to and 
upon certain of the complainant's land described in the bill, for the Irriga- 
tion thereof, and for the sustenance of live stock, except when such use of 
the dams and otlier works had been interrupted by the wrongful acts of the 
défendants to the bill therein set forth ; that the complainant and its pred- 
ecessors in interest had grazed and propagated many thousand head of cattle 
on the said land, for ail of whicli purposes the waters of the said river were 
necessary and valuable ; that, notwithstanding the complainant's alleged 
rlghts, the défendants to the original bill wrongfully entered upon the chan- 
nei of the river and its forks above the complainant's lands, and wrongfully 
constructed and maintained divers dams in the channels, and also ditches 
leading therefrom, by means of which the water in the main channei of the 
river as well as in its forks was impounded and wholly diverted, to the com- 
plainant's wrong and injury, which alleged unlawful acts the défendants 
threatened and intended to continue unless enjoined from so doing, and the 
prayer was, among other things, "that the said défendants be perpetually 
enjoined and restrained from diverting any of the waters of said Silvies 
river, or of the east or west forks thereof, from their channels, or impeding 
the llow of any of said water down to and upon your orator's said lands, as 
said water had been wont to fiow thereon when not interfered with by the 
défendants, and that each of them be retiuired to remove their said dams 
from the channels of said river and the forks thereof, and be perpetually 
enjoined and restrained from rebuilding the same or in any manner obstruct- 
ing the fiow of said water." 

The supplemental bill allèges that various of the défendants to the original 
bill, not necessary hère to be named. niade default, and that the said orig- 
inal bill was taken pro confeeso as against them, and that, after the com- 
mencement of that suit, one of the défendants thereto, N. Brown, conveyed 
ail of bis interest in the subject-matter of it to J. Sturtevant, wlio was 
thereupon substitnted as a défendant to the original bill In lieu of the said 
Brown, and that various other of the parties to the original bill were dis-' 
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missed, and that the remaining défendants to that suit, Includiug W. D. 
Hanley, filed answers to tlie bill, to whieh answers the complainant flled Us 
replication, and that thereafter the suit was heard upoii its merits and a 
final decree entered tlicreon on the lOth day of Beceuiber, 1901, in and by 
which decree the court found, aniong other tliings, that the complainant was 
the owner of large tracts of land specittcally describcd in the decree, and 
further found that on and above those lands numerous sloughs, miuor chan- 
uels, and swales put out froni the main channel of Silvies river and Its two 
main forks, known as the east and west forks, and that the waters of the 
said forks, sloughs, swales, and branches, when not obstructed or diverted, 
in their natural course flowed upon, spread over, irrigated, and subirrigated 
the complainant's said lands, thereby producing abundant and valuable crops 
of wild grass, and that without such water the complainant's said laud 
would not produce végétation of any value, and by wliicli original decree it 
was, among other things, adjudged that the said W. D. llauley, II. G. Levons, 
and varions other parties not necessary to be mentioned be, and they were, 
"perpetually eiijoined and restrained and strictly inhibited from diverting 
any of the water of the Silvies river and of said east and west forks thereof 
from the channels thereof, and from impeding the flow of any of said water 
to and upon said lands of your orator as said water had theretofore been 
wont to flow thereon when not Interfered with by said défendants and said 
intervener, and that they remove ail dams in the channels of said rivei* or 
of said forks thereof, and that they be perpetually enjoined and restrained 
and strictly inhibited from rebuilding the sanie and from in any manner 
obstructing the flow of the waters of said river and of said forks thereof, 
save and excepting only to the extent and at the times and in the places and 
for the purpose set forth in said decree"; and further adjudged that said 
decree should run in favor of the complainant, its successors, and assigns, 
and against the défendants and their heirs, Personal représentatives, succes- 
sors, and assigns. 

The supplemental bill further allèges that In and by the original decree 
the court found that the défendant W. D. Ilanley owned the followlng de- 
scribed lands situa ted in the said Ilarney county, to wit: "Ail of sections 21 
and 27, ail of section 22 except the S. 1/2 of the S. V,'. %, the W. % of sec- 
tion 26, ail in township 23 S., range 31 E., Willamette merldian" ; that he 
leased and was in possession of ail of sections 23, 25, and 35 of the said 
township and range, and that sinee the entry of the original decree lie be- 
oame the owner of the sections so leased ; that at the tinie the original de- 
cree was entered Hanley had one dam in the east fork of said river in sec- 
tion 21, township 23 S., range 31 E., Willamette merldian, and raaintiiined 
two ditehes leading from that fork imniediately above the dam, one of whieh 
ran southeasterly from the east side of the said fork, and the other along 
the west side thereof for a short distance, onto the above-mentioned section 
27 ; that by the original decree Hanley "was allowed to divert and use so 
much of the waters of said Silvies river as might be necessary to irrigate 
said sections 27, 35, 21, 23, and 25, the N. 1/2 of section 22, the N. V2 of the 
S. 1/2 of section 22, and the S. 1/2 of the S. E. % of section 22, and the W. 1/2 
of section 26 in said township 23 S., range 31 E, Willamette merldian, and 
said défendant was allowed by said decree to maintain said dam and ditehes 
and divert waters thereby for irrigating said lands only, and was allowed 
by said decree to maintain said dam and divert waters thereby only for 
the period beginning on the 5th day of May and ending on the Ist day of 
July of eaeh year, and by said decree said défendant was permitted and 
allowed to maintain said dam and said ditehes only as the same were con- 
structed and bullt at the tlme of the entry of said decree ; and it was further 
ordered and ad.1udged by said decree that if at any time and while said dam 
Is open so that It does not obstruct tlie flow of the water in said river and 
from natural causes the waters of said east fork of Silvies river shall over- 
flow its banks upon the land of said défendant, or uaturally run through 
either of the ditehes of said défendant leading from said dam above de- 
seribed, said défendant shall hâve tho use and enjoyment of so much of tlia 
said water of said river as may come upon his land in the manner aforesaid. 
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and during such tlme as the same inay run thereon from natural causes and 
wlthout any obstruction of the cbannel of said river." 

ïbe supplemental bili further allèges that at the tlme of the entry of the 
original decree Ilanley had a diteh leadlng eut of the said east fork of Sil- 
vies river on the east side thereof in the said section 27 about 11/2 miles 
below the said dam and extending in a southeasterly direction to the land 
of the com.plainant in the southeast quarter of section 26, township 23 S.. 
range 31 E., Willamette meridian, which ditch was built by Hanley to be 
used solely for the purpose of draining the water from certain of his lands 
above descrlbed, and was not intended to be used by him for the purpose of 
irrigation, and that by the said original decree the said défendant Hanley 
"was permitted and allowed to maintain said last-mentioned ditch across 
said section 27 until it enters into and upon said land of your orator in the 
southeast quarter of said section 26, for the purpose only of draining the 
water from the surface of the lands of said défendant above descrlbed, and 
not for the purpose of irrigation ; and, except in the manner, and to the ex- 
tent, and for the purposes aforesaid, the said défendant Hanley, and his 
attorneys, agents, servants, and employés, were by said decree perpetually 
enjoined and restrained, and strictly inhibited, from diverting any of the 
waters of Silvies river or of said east or west forks thereof, from the chan- 
nels of said river or of said forks thereof, and from impeding the tlow of any 
of said water to and upon the lands of your orator, as said water had there- 
tofore been wont to flow thereon when not interfered with by the défend- 
ants and said intervener, and said défendant Hanley was required by said 
decree to remove any and ail dams whiçh he mlght liave in the channels of 
Silvies river or of said forks thereof, and was perpetually enjoined and re- 
strained and inhibited from rebuilding the same, and was enjoined and re- 
strained and strictly inhibited from in any manner obstructing the flow of 
the waters of Silvies river and of said forks thereof." 

The supplemental bill further allèges that, after the entry of the said orig- 
inal decree, Hanley caused the défendant William Hanley Company to be in- 
corporated under the laws of the state of Oregon, of which Company he be- 
came président and manager, and on or about Jlarch 27, 1!)05, conveyed to it 
ail of his above-described lands and ail of the rights in the waters of the 
Mald Silvies river awarded to him by the original decree, ail of which prop- 
erty the said company has ever since claimed and owned. 

The supplemental bill also allèges, among other things, that in and by the 
said final decree the court found that the défendant H. C. Levens owned the 
following descrlbed lands in. the said county of Harney, state of Oregou, to 
wit: "The W. 1/2 of the N. W. Vi and the S. W. %, and lots 1 and 2 in sec- 
tion 20, and that he leased and was in the occupation and enjoyment of ail 
of section 19, ail in township 2.3 S., range 31 E., Willamette meridian ;" that 
said Levens had one dam in the west fork of the said Silvies river in the 
N. W. % of said section 20, and one ditch leadlng therefrom ; that by the 
said original decree Levens was "allowed to maintain said dam whenever 
the waters in said river at the head of said dam shall so recède that the 
surface of the water shall be two feet below the footboard of the top of the 
structure of said dam, and from said tlme until the 20th day of July of each 
year, and may retain the waters of said Silvies river, and may divert and 
use so much thereof by means of said dam and ditch leadlng therefrom as 
shall be necessary to irrigate the W. 1/2 of the N. W. % and the S,,W. 14. 
and lots 1 and 2 of section 20, township 23 S., range 31 E., Willamette 
meridian, during the aforesaid perlod, and also so much as may be neces- 
sary to irrigate during said period section 19 in said township and range, so 
long as the same shall be leased to the said défendant and as he shall be 
in possession and enjoyment thereof, and that, should the waters of Silvies 
river during any year not recède by the 15th day of May at the head of said 
dam so that the surface of the water at said point shall be two feet below 
the said footboard of said dam, then the said Levens may maintain his dam 
in the manner aforesaid from the 1.5th day of ilay until the 20th day of July 
of each year, and said défendant was also allowed, while his dam was not 
maiutained, but was open so that the waters of the west fork of Silvies river 
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may flow theretliroiiRh wlthout obstruction tliereby, to nse the waters of 
Silvles river wbicli \\oul(l flow through hls laiid, or auy tliereof. eitlier liy 
overflowing the banlvs of said stream, or by runnins throngh tlie ditcli of tbe 
said Leveiis as tbe saine was tiien constructed and maintained, and said de- 
fendant was strictiy enjoined and prohlbited by said decree from divertlus 
any water froni Sll^ies river, or from any of the channels thereof, or from 
obstructing the flow of the waters in Silvies river or any of the channels 
tltereof, except dnrlng tlie period and to the extent and in tlie manner above 
set forth." 

The supplemental bill further allèges that at ail times sinee the entry of 
the said oi'isinal decree the complaiuant has continued to be and still is the 
owner of ail of its therein described lands, and bas continued to be, and still 
is. the owner and entitled to the benefits of ail the waters flowing in the 
said river and in its forks, channels, and branches, "excepting ouly to the ex- 
tent, and at the times and in the places and for tbe pnrposes said défend- 
ants" llanley, Levens, and others not necessary to be named are entitled 
inider and by virtne of the said original decree to impede the flow of the 
said waters and divert and nse the same. 

The supplemental blll further allèges that. uotwitlistauding tbe said orig- 
inal decree, the défendants W. D. lîanley and William llanley Company hâve, 
in violation of the original decree and of the coniplahiant's rights therenn- 
(1er, biiilt and do now maintain a new dam in the east fork of Silvies river 
at tbe saîne iioint therein at which the old dam was located, which new dam 
impedos the flow of the water in said fork. and causes the same to flow out 
of the fork to an extent and in a niamier not iiermitted by the said original 
decree; that the new dam is so built and maintained that it raises the sur- 
face of the water in the said fork of the said river to a higher level than the 
former dam did ; that diu'ing the lowest stages of the tiow of the water lu 
the said fork of the said river, namoly, after about ,Tuly Ist lu each yeur. 
said new dam causes a large volume of the said water to flow into and 
tbrough the dltch on the east side of the said fork leading from the said 
dam, thereby wholly deprlving tbe complainant of the use thereof, contrary 
to its rights and of the said original decree; that said new dam was con- 
structed about two years prier to the filing of the supplemental bill, and 
that until it was so constructed, and so long as the old dam was main- 
tained in the maimer in which it was at the time of the entry of the orig- 
inal decree, the waters of the said east fork of Silvies river did not flow 
through either of the ditches leading from the said dam at any time after 
July Ist of any year and before the higher spring flow of the following year. 
and that neither of the said défendants llanley and William Hanley Com- 
pany diverted any water from the channel of said fork of said river by means 
of the said old dam or by means of either of the said ditches In an.y year 
subséquent to July Ist. after the entry of the said original decree, until the 
said old dam was removed and said new dam was built in Its place ; that 
notwlthstanding the said W. D. llanley and his assigns were by the original 
decree en.ioined from malntaining the ditches leading from the said dam in 
any manner other than the same were maintained at the time of the entry 
of that decree, they bave, in violation thereof and of the eomplalnant's rights, 
greatly enlarged and extended the said ditch, so as to carry a much larger 
quantlty of water at ail times than it carried at the time of the entry of said 
original decree, and so that the waters which flow into and throngh the said 
ditch should be carried beyond the lands upon which by the iinal decree 
Hanley and hls assigns were allowed to use thein ; that the said ditch has 
been extended by Hanley and the William Hanley Company to a point in 
the S. W. 1/4 of section 24, in township 23 S., range ,S1 E., Willamette 
meridian, to a certain slough known as Embree slough, and a large part of 
the waters diverted from said east fork of the river are emijtied by the said 
défendants by means of said ditch into that slough ; that the waters flow- 
ing in the said Embree slough, if not Interfered with by the said défendants, 
naturally flow l)ack into the east fork of the river at a point above the larger 
iwrtion of the complainanfs land, and thence over and upon its lands ; that 
it has been and is the design of the défendants Hanley and William Hanley 
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Company to deprive the complainant of ail of the water whlch naturally over- 
flows the latter's lands or Is diverted from the said east fork of the river 
by means of the sald dam and dltches, and espeeially by means of the said 
ditch leading from the east side of the said fork inimedlately above the said 
dam, by preventing the return of any of the water to any of the channels of 
the river, and by using the sald water upon lands upon which the sald de- 
fendants are net entitled to use it under and hy virtue of the said final de- 
cree ; that, in pursuance of sueh pnrpose, the said défendants constructed and 
now maintain large dykes or levées in the said Embree slough, and in other 
sloughs, waterways, and dépressions, on the lands of the said William Han- 
ley Company above described, and on other lands adjoining or in the vieinity, 
and by means of such dykes and levées hâve drained large volumes of water 
ont of the said sloughs, waterways, and dépressions, and forced the same to 
flow over and upon lands not riparlan to the Silvies river or to any of its 
channels, thereby whoUy depriving the complainant of the said water ; that 
at rhe time of the entry of the said final decree there were and now are 
a -lumber of sloughs, dépressions, and natural waterways running through 
the said lands of the William Hanley Company which are allowed to be irri- 
gated under the sald final decree, by means of which sloughs, dépressions, 
and natural waterways the watera not required for such irrigation were 
gathered and naturally returned to the said east fork of the river at a point 
or points above the larger body of the complainant's land, and continued so 
to return until about two years prier to the flling of the supplemental bill, 
when the said Hanley and William Hanley Company dammed ail of the said 
sloughs, dépressions, and waterways for the purpose of preventing the re- 
turn of the said surplus water to the lands of the complainant, and for using 
the same on lands on which the said défendants are not allowed by the said 
final decree to use the same, and that the sald défendants now maintain the 
sald dams for that purpose and thereby prevent the said surplus water from 
returning to the complainant's lands, and that the sald défendants hâve made 
no provision for the return of any of the said surplus water so diverted by 
them to the said river or to any of its channels ; that the sald Hanley and 
William Hanley Company hâve so negligently maintained said ditch on the 
west slde of the east fork of the river that large quantities of water hâve 
escaped, and do now escape, from the said ditch into the county road, and 
hâve been thereby carried for about four miles from the said east fork upon 
and across lands not ripariau to the river or to any of its channels, and that 
the said défendants hâve wholly failed to provide any means by which such 
waters could be returned to the river or to any of Its channels. and bave 
wholly failed to return any of such waters, but hâve allowed the same to 
go to waste and to be wholly lost to the complainant ; that slnce the building 
nf the said new dam in the east fork of the river by the said Hanley and 
William Hanley Company a ihuch greater quantity of water has been diverted 
by the said new dam and the said ditch from the said east fork, and a 
larger quantity of water allowed to escape and be wasted, and for a longer pe- 
riod each year, to wlt, until long after July Ist of eaeh year, than was the case 
beforft the said new dam was built; that at and prier to the time of the 
entry of the said final decree no water diverted by means of the said ditch 
was allowed to escape or dld escape therefrom, and that no water was divert- 
ed from the east fork of the sald river by means of the said ditck after the 
Ist day of July of any year, until said new dam was constructed; that 
Blnce the said final decree was entered, and partleularly since the building 
of the said new dam, the défendants Hanley and William Hanley Company 
hâve, in violation of the said final decree, diverted from the said east fork 
of the river water largely in exeess of the quantity necessary to irrigate their 
said lands, and that 25 cubic feet of water per second Is amply sufilcient to 
divert from the said river for the purpose of Irrigating the said landa of the 
sald défendants ; that notwithstanding the sald défendant W. D. Hanley and 
his assigns are by the said final decree allowed to maintain the ditch lead- 
ing from the east fork of Silvies river, on the east side thereof, in section 
27, township 23 S., range 31 E., Willamette meridian, for the purpose only 
of draining water from the surface of the sald landa of the said défendant 
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William Hanley Company, and not for tbe purpose of irrigation, the said 
défendants W. D. Hanley and William Hanley Company tiave for several 
years last past se used and maintalned the sald ditch and certain obstruc- 
tions in the channel of the said fork of the river belovv the head of the sald 
ditch, and now maintain the same, as to cause substantially ail of the water 
flowing in the said channel at the head of the said ditch to flow into and 
through the ditch and away from the riparian lands of the complainant ; that 
the said défendants hâve so maintalned the said ditch and obstructions as 
to cause substantially ail of the water flowing in the said channel at the 
head of the said ditch after the Ist day of July in each year, and during the 
summer, fall, and wlnter rnonths thereof, the same being the perlod of the 
lowest stages of the ûow of water in the said Silvies river and being long 
after the water on the surface of the lands of said Hanley and William Han- 
ley Company was and is entirely drained therefrom, to flow Into and through 
the sald ditch, in conséquence of which the channel of the said east fork of 
the river at many places below the head of tbe said ditch became and is 
entirely dry, and tbe complainant bas been frequently wholly deprived during 
the said rnonths of any water for domestic use, for wateriug stock on its 
lands below the head of said ditch, particularly in sections 1, 2, 11, and 12, 
In township 24 S., range 81 E., Willamette meridian, and in section 7, town- 
ship 24 S., range 32 B., Willamette meridian, the same being part of the lands 
of the complainant described in the said final decree ; that prior to the entry 
of the said final decree no water from the said fork of said river entered 
or ran through the said ditch after the Ist day of July of any year until 
the higher flow of water occurred in the following spring; that, after the 
entry of said final decree, said Hanley and William Hanley Company deep- 
ened the said ditch, particularly at the head thereof, and bave enlarged the 
headgate at the head thereof, and hâve also built and maintalned a dam 
in the channel of said east fork of Silvies river at a point In the N. W. % 
of section 35, township 23 S., range 31 13., Willamette meridian, and also 
raised the élévation of the bed of the said fork of said river at said point, 
and also built and mainteined another dam In sald channel at a point a 
short distance below said dam last above mentioned; that by means of the 
said dams the sald défendants bave increased, and now increase, the flow 
of water into the sald ditch, and bave obstructed and now obstruct the flow 
of water down to the lands of the complainant ; that tbe said défendants 
hâve also since the entry of the said final decree constructed and maintalned 
and now maintain a checkgate in the sald ditch in tbe S. W. 14 of section 
26, in said last-mentioned township and range, and a tapgate in connection 
therewitb, whereby water has been taken by the said défendants, and, unless 
restrained by the court, will be taken by them from the said ditch for the 
purpose of irrigating lands of the said défendants Hanley and William Han- 
ley Company, contrary to the provisions of the said final decree ; that the 
diversion of water at any time from the said east fork of the river into 
the sald dit«b other than when neeessary to drain water from the surface 
of sald lauds mentioned in sald final decree, is contrary thereto, and in viola- 
tion of tbe purpose for whleh sald défendants are permitted by the said final 
decree to maintain said ditch ; that the water on the surface of the said 
lands can be and is drained therefrom in every year long prior to the Ist 
day of July ; that, in conséquence of the said acts of the said défendants 
Hanley and William Hanley Company, the complainant has been deprived of 
large quantitles of the waters of the said river which would otherwlse nat- 
urally flow to and upon the coniplainant's lands described in the said final 
decree and to which It Is entitled thereunder, by which acts of the said de- 
fendants the crops of the complainant hâve been greatly diminished and 
damaged, and the complainant deprived of the use of the said water for do- 
mestic purposes and for watering its live stock. 

Tbe supplemental bili further allèges that, notwithstanding the said final 
decree, the défendant H. G. Levens has since the entry of the said decree 
diverted by means of his dam and ditch leading from the west fork of the 
river a quantity of water largely in excess of what is neeessary to irrigate 
the lands which, by the said final decree, he was permitted to irrigate, and 



PACmO LIVB STOCK CO. V. HANLET 475 

has allowed sald water to flow across hls lands to nonrlparian landg of oth- 
ers, and to be taken and used by them and to be lost to the complainant, and 
has wholly failed to provide any means for returning any of the waters di- 
verted by him and not consumed In irrigatlng his sald lands to any of the 
channels of the river above the lands of the complainant, in conséquence of 
which acts the complainant has been deprived of large quantities of the wa- 
ters of the sald river whlch would naturally flow to and upon its lands, and 
to which, under the sald final decree, It is entltled, which acts of the said 
défendant Levens will continue unless prevented by the court. 

The prayer of tbe supplemental bill is, among other things, that Hanley 
and the William Hanley Company, thelr agents, etc., be required to remove 
the dam constructed since the entry of the said final decree, and rebulld and 
maintain the same in the same condition in whleh It was at the time of the 
entry of that decree, so that the dam will not obstruct or impede or affect 
the flow of water in the east fork of the river in any manner or to any es- 
tent différent from what the dam did at the time of the entry of the final 
decree; that the sald défendants be required to restore and maintain tbe 
ditch leadlng from the dam on the east side of the said east fork of the 
river to and In the same condition in which the dltch was at the time of the 
entry of the final decree, so that the sald dltch wlU not carry a larger quan- 
tity of water at any time than it carried at the time of the entry of the 
final decree, and so that it will not carry any water to any lands on whlch 
the said défendants are not allowed by the sald final decree to use the said 
water ; that they be required to restore and maintain the bed and banks of 
the said east fork of the river above and below the sald dam in such man- 
ner that no water may escape from the sald river except in the manner 
and to the extent permitted by the said final decree; that they be required 
to remove ail the dykes and levées in Embree slough and In ail other 
sloughs, dépressions, and waterways, whereby the water whlch naturally 
overflows or is diverted by the said défendants in accordance witli sald final 
decree, and which is not used by them on lands on whlch they are thereby 
allowed to use them, is prevented from returning to the chanuel of the said 
river above the lands of the complainant, and that they restore and return 
to the channel of the said river in such manner that the same may reach 
the complainant's lands descrlbed in the said final decree ail waters di- 
verted by the said défendants or either of them from the river in accord- 
ance with the said final decree, and not consumed in the irrigation of thelr 
said lands, and provide such means as wlU elïectually return the said sur- 
plus water to the channels of the said river above the lands of the com- 
plainant ; and that they be required to so maintain the ditch on the west side 
of said east fork of Silvies river as to prevent any water escaping from said 
dltch into the county road referred to, or elsewhere escaping from said 
ditch, and that they provide such means as will elïectually return the water 
which they are allowed by the said final decree to divert through said ditch 
and which Is not consumed by them in accordance with the said final de- 
cree to the channel of the said river above the complainant's lands, and that 
they be prevented from maintainlng or using any dykes or levées which will 
force any water from the said river or any of its channels to flow upon any 
lands upon whlch the said défendants are not allowed by the said final de- 
cree to use any of the said water, and that they be enjoined from taking 
from the river or any of its channels more water than is sufiicient to irri- 
gate the lands which they are allowed by the sald final decree to Irrlgate, 
and that the court détermine how œuch water is necessary to irrlgate thelr 
sald lands ; and that they be required to restore the ditch leadlng from the 
said east fork of the river in section 27, township 23 S., range 31 E., Wil- 
lamette meridian, and the headgate thereof, and the channel of the said 
fork of the said river above and below the head of the said ditch, to the 
condition in which the same were at the time of the entry of the sald final 
decree, and particularly that they remove the dams In the channels ot the 
said fork of the said river in the N. W. 14 of the N. W. %, of section 35, 
in said last-mentioned township and range, and ail other obstructions placed 
by them or either of them in said channel in that vicinity ; and that they 
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be enjoined from nsing the said ditch at any tinie for any pni'pose other 
than for draiiilng water from tlie surface of the lands of tlie said William 
Ilanley Company ; that they be required to remove tlie checkgate and the 
tapgate constructed by tbem in the said ditch ; that they be enjoined from 
allowing any water to flow ont of the said east fork of Sllvies river into 
the said ditch at any time except such times when. if at ail, the drainage of 
the said lauds is alded or promoted thereby ; that they be compelled to erect 
and maintaiu a siiitable gâte or other coiitrivance at the head of the said 
ditch to prevent the flow of any water from the said fork of the said river 
Into the said ditch, excepting at such times when, if at ail, the drainage of 
said lands is aided or promoted thereby, and that the court détermine when, 
If at ail, the said défendants may be permitted to allow any water to flow 
from said fork of said river into the said ditch for the purpose of alding 
or promoting the drainage of the said lands ; that the défendant H. C. Lev- 
ens be enjoined from diverting from the said river or from any of its chan- 
nels any greater quantity of water or at any other time than he is entitled 
to divert and use the same therefrom In accordanee with the said final de- 
cree, and that the court flx and détermine the quantity of water he Is en- 
titled to so divert and use under the said final decree, and that lie be en- 
joined from using any of the said water upon any lands on which he is not 
allowed by the said final decree to use the same, and that he be enjoined 
from allowing any of the said water to escape or flow onto the lauds of 
others, or to be lost or wasted, and that he be required to restore ail water 
diverted by him as allowed in said final decree to the ehannel of the said 
river above the lands of the compJainants ; that he be required to so main- 
tain his dam and ditch and the banks and chanuels of the said river adja- 
cent thereto that no greater quantity of water wlll flow ont of the said river 
at that point than the court may détermine the said défendant is entitled to 
divert and use under the said final decree. 

Except in respect to the record in the original suit, the answer of the de- 
fendants Hanley, William Hauley Company, and Levens put in issue the 
averments of the suppleniental bill lu so far as concerns the alleged unlaw- 
ful acts on their part, to which answer the complainant flled a replication. 

Wirt Minor, of Portland, Or., and Edward F. Treadwell, of San 
Francisco, Cal., for appellant. 

Williams, Wood & Linthicum and Emmons & Webster, ail of Port- 
land, Or., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The case 
shows that Silvies river rises in the motintains many miles northerly 
of a valley known as Harney Valley, in the state of Oregon, and flows 
southerly. About five miles from where it enters the valley, and on 
the north side of section 20, township 23 S., range 31 E., Willamette 
meridian, the river divides into two forks, known as the "east" and 
"west" forks, and then flows on for about 20 miles into a lake called 
Malheur Lake. The river forks on the land of the défendant Levens, 
Hanley's lands beginning on the east fork a short distance below that 
of Levens, and extending down and along the east fork for about 
four miles. The complainant's lands are still further down and on 
both forks of the river. 

In its original bill, as will be seen from the statement of the case, 
the complainant alleged its ownership of those lands, and also alleged 
the acts of the défendants thereto which it claimed interfered with its 
rights. From those allégations it will be seen that they ail related to 
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the waiters of Silvies river and its east and west forks, and that the 
only acts of Hanley and Levens there complained of related to dams 
placed in those forks of the river and to ditches tapping them, by 
which the waters of the river were diverted. The supplemental bill 
expressly allèges that during the progress of the trial of the original 
suit the parties to it entered into an aigreement defining their respec- 
tive rights, which agreement was the basis of the original decree, for 
an alleged violation of which the présent suit was brovight. Obvi- 
ously, therefore, the first important thing to do is to ascertain what 
rights were by that decree adjudged to the complainant and to the 
défendants Hanley and Levens, what those défendants were permitted 
to do with respect to the waters there in Cjuastion, and what they were 
inhibited from doing. Turning to the original decree, as it is ex- 
pressly stated in the présent bill, we see : 

(1) That it, among other things, adjudged that the said W. D. Han- 
ley, H. C. Levens, and various other parties not necessary to be men- 
tioned be, and they were, "perpetually enjoined and restrained and 
strictly inhibited from diverting any of the water of Silvies river and 
of said east and west forks thereof from the channels thereof, and 
from impeding the flow of any of said water to and upon said lands 
of your orator as said water had theretofore been wont to flow thereon 
when not interfered with by said défendants and said intervener and 
that they remove ail dams in the channels of said river or of said 
forks thereof, and that they be perpetually enjoined and restrained and 
strictly inhibited from rebuilding the same and from in any manner 
obstructing the flow of the waters of said river and of said forks 
thereof, save and excepting only to the extent and at the times and 
in the places and for the purposes set forth in said decree" ; and fur- 
ther adjudged that said decree should run in favor of the complainant, 
its successors and assigns, and against the défendants, their heirs, Per- 
sonal représentatives, successors, and assigns. 

(2) The court having found that Hanley owned the following de- 
scribed lands, to wit : "Ail of sections 21 and 27, ail of section 22 
except the S. 'V2 oi the S. W. 14, the W. 1/2 of section 26, ail in town- 
ship 23 S., range 31 E., Willamette meridian" — that he leased and 
was in possession of ail of sections 23, 25, and 35 of the said town- 
ship and range, and had one dam in the east fork of said river in sec- 
tion 21, township 23 S., range 31 E., Willamette meridian, and main- 
tained two ditches leading from that fork immediately above the dam, 
one of which ran southeasterly from the east side of the said fork, 
and the other along the west side thereof for a short distance, onto 
the above-mentioned section 27, he was by the original decree "allowed 
to divert and use so much of the waters of said Silvies river as might 
be necessary to irrigate said sections 27, 35, 21, 23, and 25, the N. y> 
of section 22, the N. 1/2 of the S. 1/2 of section 22, and the S. 1/2 of 
the S. E. 1/4 of section 22, and the W. i/^ of section 26 in said town- 
ship 23 S., range 31 E., Willamette meridian, and said défendant was 
allowed by said decree to maintain said dam and ditches and divert 
waters thereby for irrigating said lands only and was allowed by said 
decree to maintain said dam and divert waters thereby only for the 
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period beginning on the 5th day of May and ending on tlie Ist day of 
July of each year, and by said decree said défendant was permitted 
and allowed to maintain said dam and said ditches only as the same 
were constructed and built at the time of the entry of said decree; 
and it was further ordered and adjudged by said decree that if it at 
any time and while said dam is open, so that it does not obstruct the 
flow of the water in said river, and from natural causes the waters 
of said east fork of Silvies river shall overflow its banks upon the land 
of said défendant, or naturally run through either of the ditches of 
said défendant leading from said dam above described, said défendant 
shall hâve the use and enjoyment of so much of the said water of said 
river as may come upon his land in the manner aforesaid, and during 
such time as the same may run thereon from natural causes and with- 
out any obstruction of the channel of said river." 

(3) In respect to the ditch built by Hanley for drainage purposes 
and tapping the east fork of the river on section 27, the said original 
decree provided: 

"That the said "W. T>. Hanley may maintain his dltch constructed across 
a portion of the land ahove described leading ont of the east fork of Silvies 
river on the east side thereof on the S. % of section 27, above described, 
and extending southeasterly until It enters into and upon the land of the 
complalnant on or near the S. W. ^4 of the S. B. % of section 26, townahlp 
23 S., range 31 B., W. M., but shall maintain said ditch for the purpose of 
drainlng water from . the surface of the land above described, and not for 
the purpose of irrigation. If at any time and whlle tlie dam of the said W. 
D. Hanley is open so that it does not obstruct the flovc of the water in said 
river, and from natural canses the waters of said east fork of said Silvies 
river shall overflow its banks upon the land of the said W. D. Hanley, or 
naturally run through either of the ditches of the said W. D. Hanley lead- 
ing from the dam of the said W. D. Hanley first above described (the 21 
dam), said défendant W. D. Hanley shall hâve the use and enjoyment of so 
much of the said water of said river as may corne upon his land In the man- 
ner aforesaid, and during such time as the same may run thereon from nat- 
ural causes and wlthout any obstruction of the channel of said river." 

(4) The original decree also provides as follows: 

"That the défendant H. C. Levens may maintain his dam in the west fork 
of Silvies river where the same is now constructed and built in and across 
said river in section 20, towuship 23 S., range 31 B., Willamette merldian, 
whenever the waters In said river at the head of said dam shall so recède 
that the surface of the water shall be 2 feet below the footboard on the top 
of the ■ structure of said dam, which footboard is 6 '/i 2 feet above the board 
bottom of said dam, and from said time until the 20th day of July of each 
and every year, and that the said défendant may retaln the waters of said 
Silvies river and may divert and use so much thereof by means of his said 
dam and ditches now leading therefrom as shall be necessarv to irrlgate 
the W. Va of the N. W. Vi and the S. W. % and lots 1 and 2 of section 20, 
townshlp 23 S., range 31 E., Willamette merldian, during the period afore- 
said, and also as much as may be necessary to irrlgate during said period 
section 19, in said townshlp and range, so long as the said défendant said H. 
C. Levens' lease thereon shall continue, and as he shall be in possession and 
enjoyment thereof, and, sîiould the waters of Silvies river during any year 
not recède by the 15th day of Jlay at the head of the said dam of said Lev- 
ens so that the surface of the water at said point shall l^e 2 feet below said 
footboard of saUl dam, îhen the siiid Levens may maintain his dam in the 
manner as aforesaid from tlie Lâth day of May until the 20th day of July 
of saJii year. If at any timp whlle the dam of the said défendant H. C. 
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Le\-eiis is not maintained and while the said dam Is open so that the water 
may flow therethrough without obstruction thereby the waters in Silvies 
river wliere tlie sanie flow througb the above-described land, or any thereof, 
shall be of such height that any portion of siich waters shall overflow any 
of the lands of the said H. C. Levens above described, either by overflowing 
the banlis of said stream, or by runnlng through the ditch of the said H. C. 
Levens as the same is now constructed and maintained, the said défendant 
H. C. Levens shall hâve the use of such water during the time that the 
same may so flow upon his lands, and so long as the water may so flow upon 
his lands without let or obstruction from his dam." 

Thèse provisions of the original decree seem to us quite clear. 
The rights conferred thereby on Hanley and Levens related only 
to the waters of Silvies river and its east and west forks, and to the 
ditches tapping those forks and the dams placed therein. No other 
interférence with the complainant's alleged rights was charged in 
the bill in the original suit against those défendants than such as 
grew out of those dams and ditches. No mention was made in either 
the pleadings or decree in that suit of either the Foley slough or 
the Embree slough, both of which, according to the évidence, in 
the présent suit, were well and distinctly known by name in the 
community, the former of which puts out from the river on its east 
side about 10 miles above where the river forks. This slough bas 
a wide and deep channel for a long distance, but gradually loses 
its depth toward the south, and finally disappears on Hanley 's lands 
a little above where Embree slough commences. The bed of Foley 
slough, being higher than the bed of the river, carries no water ex- 
cept at times when the water of the river is high, but in flood times 
it carries more water than does the river itself. As bas been said, 
no mention was made in either the pleadings or decree in the orig- 
inal suit of either the Foley slough or the Embree slough. The 
prayer of the bill in that case was, among other things, that the 
défendants be perpetually enjoined "from diverting any of the water 
of Silvies river or the east or west fork thereof from their channels 
or impeding the flow of any of said water down to and upon your 
orator's said lands as said water bas heretofore been wont to flow 
therein when not interfered with by the défendants, and that said 
défendants and each of them may be required to remove their said 
dams from the said channels of Silvies river and said forks thereof, 
and may be perpetually enjoined and restrained from rebuilding the 
same or in any manner obstructing the flow of said water," and 
the inhibition portion of the original decree against ail of the de- 
fendants thereto, including Hanley, was that they be perpetually en- 
joined "from diverting any of the water of Silvies river and any of 
the water from the east fork of Silvies river and any of the water 
from the west fork of Silvies river, from the channels of said rivers, 
and from the channels of each of said rivers, and that they be and 
they and each of them are perpetually enjoined and restrained and 
strictly inhibited from impeding the flow of any of said water to 
and upon the lands of the complainant hereinbefore described as the 
said water has heretofore been wont to flow thereon when not in- 
terfered with by the said défendants and by the said intervener. 



480 200 FKDERAL UEPOUTER 

either jointly or severally, and that they be and tliey are, and that 
each of them be and he is, required to remove ail aiid any dams 
which they or either of them may hâve, or which any one of them 
may hâve, in the channels of Silvies river or in the channels of the 
east fork of Silvies river or in the channels of the west fork of Sil- 
vies river, and that they be and they are and that each of them be 
and each of them is hereby perpetually enjoined and restrained and 
strictly inhibited from rebuilding the same, or any thereof ; and 
that they be and they are, and that each of them be and each of 
them hereby is, perpetually enjoined and restrained and strictly in- 
hibited from in any manner obstnicting the flow of the waters of 
Silvies river and from in any manner obstnicting the flow of 
the waters of the east fork thereof and from in any manner ob- 
stnicting the flow of the waters in the vi-est fork thereof, and from 
obstructing the flow of the waters of said rivers, or any thereof, in 
ail and in each of the channels thereof, save and except as is in this 
decree more particularly set forth." 

There is not only nothing in any of thèse provisions in terms re- 
lating to the well-known Foley slough, but nothing indicating any 
intention that they should be held to apply to it. On the contrary, 
there is among the évidence in the présent suit some testimony tend- 
ing to show that the original suit vvas never intended to apply to it. 
The witness Gilcrest, who was at the time of the bringing of that suit 
and for years had been the superintendent of the appellant, having 
charge of its business in Harney county, testified in the présent suit 
that he gave the solicitor who brought the original suit much of 
the information upon which it was based, and in the course of his 
testimony we find the following: 

"Q. You were iiot very well ac(ininnte(l with the Foley slousli in 1Î)(K), 
v,-hen you testified hère in this case, were yonV A. Yes ; pretty tannliar 
with it. 

"Q. You reniember to hâve testified in that caso? A. I do. 

"Q. IMdn't you testify tlien tliat Foley slou}j;h went Into Nine Mile slou.sh, 
and went away over to t^addle liutte? A. I did so tcKtify, and corrected iny 
testimony. 

"Q. Y'es ; after Jlr. Croniu had told you that it didu't. A. Yes ; and I 
was entirely honest in niy testimony at the time. 

■•Q. I haven't the slifîhtest douht of that, hnt you did not know. You not 
only didn't kuow, but you had a whole lot of misinforniation, didn't you? 
A. No : it wasirt misinfornuition. It was niy owu failure to hâve followed 
the slougli channels dowu to tlieir termination. 

"Q. At least, if it was uo misinformatiou it was a very wroug conception 
of it, wasu't it? A. Yes, sir; it was a wrouj; conception of wliore the Foley 
siouiîh water flually went. I did not know at rhat time exactly where it 
did go, a large part of it. 

"Q. Yes. And from the time you first came hère aud got accpiainted with 
thèse ])ropei'ties and this water hère u\) until the time Mr. Oronin told you 
iu tOOO, after you testified, .\i)u always t.hought that the water was delivered 
away over east there iUid never got liack to the river at ail, didn't you? A. 
I thought that the water of Foley shmgh entered tUe Nine Jiile slough or 
Foison Creok slougli in tlie valley. 

"Q. And carried !i vast volume of water away from the river aud it never 
got backV .\. That was my belief at t!ie tinu>. 

"Q. And it was only after you testified aud theu talked to 'Mv. Cronin 
iibout it, or iie talked to you about it. that you found you were eutirelj; 
wrougV A. I found 1 was wrong lu that testimony." 
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Embree slough, it appears from the record, commences on Hanley's 
land a short distance belovv where the banks of Foley slough disap- 
pear ; and across Embree slough and its branches Flanley built dams 
and dikes. Indeed, it seems from the évidence he maintained some 
of them at the time of the commencement of the original suit, no men- 
tion of which, however, was made in the original bill of complaint. To 
the extent that such dams and dikes were necessary to irrigate the land 
of Hanley in sections 21, 22, 23, 25, 26, 27, and 35 of township 23 S., 
range 31 E., Willamette meridian, Hanley was in our opinion clearly 
entitled to build and maintain such obstructions ; for by the original 
decree, as bas been seen, he was expressly given the right to maintain 
his dam in the east fork of Silvies river as the same was then con- 
structed in section 21, and to maintain his ditches leading from that 
dam in their then condition, and by means of that dam and those 
ditches to retain and divert the waters of Silvies river from the Sth 
of May to the Ist day of July of each year, and use so much thereof 
as shall be necessary to irrigate his said lands in the said township 
23. The record shows that the purpose for which the vvater was nec- 
essary for Hanley's land, as well as that of the complainant, was the 
growing of natural grasses for the use of stock, which use necessarily 
required the spreading of the water over the ground. And, as the 
record also shows that Hanley's said land was not level, but contained 
numerous dépressions which run into and f orm Embree slough and its 
branches, the building of dams or other impediments to the flow of 
the water in that slough in order to hold the water back until it over- 
fiowed the banks of the slough, and covered ail of the surface of the 
land authorized to be irrigated with it, was a proper, if not the only, 
way in which he could avail himself of the right conferred upon him 
by the decree. Of course, in the exercise of that right good faith 
will always be required by the courts, and the right only extends to 
the reasonably necessary use of the water for the proper irrigation 
of the lands specifically described, and confers upon Hanley no right 
to carry that water beyond the boundaries of his own land. When that 
use is satisfied, the water can no longer be withheld by him or those 
holding under him, but must be allowed to flow naturaily back to the 
river by way of the Embree slough and its branches ; for not only 
is there no provision in the original decree requiring such water to 
be returned to the river in any other way or at any other point, but the 
record shows that the slope of the ground is such that the Embree 
slough is its natural and only course back to the river. The court 
below held that only one of the dams erected by Hanley in the Em- 
bree slough and its branches had the effect of diverting any of the 
water so used by him beyond his own land, and that was the dike 
erected in the N. E. 14 of section 25, which the decree appealed from 
rightly directs to be removed. 

We are also of opinion that the trial court was right in its conclu- 
sion that the extension by Hanley after the entry of the original de- 
cree of the 21 ditch was not a violation of that decree, as such exten- 
sion was necessary to enable him to use the water thereby authorized 
200 F.— 31 
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in the irrigation of the lands specifically described in the decr.ee; and 
the record in the présent case shows that it was so held by the judge 
who rendered the original decree on contempt proceedings brought 
against Hanley for a violation thereof in so doing. 

It is urged on the part of the appellant that since the entry of the 
original decree Hanley rebuilt the dam in the east fork of the river 
in section 21, and made it a greater obstruction to the flow of the 
water of the river than it was when that decree was rendered, and 
also enlarged the ditch leading from that dam on the east side of the 
river, by both of which means he diverted more water from the river 
than is atithorized by the original decree. 

The évidence shows that in 1906 the condition of the old dam had 
become such as to make its repair necessary, and it was accordingly 
repaired or rebuilt under Hanley's direction. We hâve read the tes- 
timony of the complainant's witnesses Cronin, Clark, and Mace as to 
the building of the old dam, and that of Hanley's witnesses McLaren 
and Forbes, and of Hanley himself, in respect to the rebuilding of 
the dam, and, like the court below, we are unable to fînd from it that 
the dam was so repaired as to be any more of an obstruction to the 
natural flow of the river than was the original dam. 

The contention that the 21 ditch extending easterly from that dam 
has beeh by Hanley so deepened since the original decree as to divert 
more water from the river than was thereby authorized we also think 
without merit. As a matter of course, the ditch could carry no more 
water from that point on the river than could come through its head- 
gate. The man who built the headgate about the year 1898 testifies 
that it has never been changed, as does Hanley; and the trial judge 
says in his opinion in respect to the headgate and the alleged deepen- 
ing of the 21 ditch: 

"Nor do I thlnk the évidence shows that the ditch has been deepened, to 
the injury of the complainants. Hanley and his employés who hâve used 
it for irrigation purposes and consequently hâve been familiar with it since 
the decree ail testify that it is now practically in the saine condition that It 
was at that time, and that it has not been widened or deepened so as to 
take any more water from the river than at the date of the decree. I flnd 
no évidence in the record of the actual depth of the ditch either at the tlme 
of the decree or since. Mr. Foster, an engineer who made a survey and 
some measurements in 1899, two years before the decree, says that the ditch 
from the headgate east was then about 2i^ feet deep, but there is no évi- 
dence of its depth at the date of the decree, or that it had not been changed 
or deepened between the time of Foster's examiuation and the decree, nor 
is there any évidence in the record of its depth at the présent time. Gll- 
crest, the complainant's manager, testifies that a short time before he was 
called as a witness he measured the headgate, and found it to be 4 feet and 
8 inches deep, but Clarke says that the bottom of the headgate, as origlnally 
put in, was 2 feet below the bottom of the ditch, so that Gilcrest's testimony 
cannot be talien as évidence of the actual depth of the water." 

In respect to the alleged violation by Hanley of the original decree 
in changing the channel of the river near the Orphan's headgate, and 
the illégal construction by him of two dams in the east fork of the 
river below the drain ditch, it is sufficient to say that the record shows 
that they were the subject of investigation in the contempt proceed- 
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ings aiready referred to, and subséquent to which and long before the 
commencement of the présent suit Hanley removed those dams and 
restored the river to its original channel. 

In respect to the ditches leading out of the west side of the east 
fork of the river through which Levens and Hanley were by the origi- 
nal decree permitted to take sufficient water from that fork for the 
irrigation of their lands therein specifically described, we are of opin- 
ion that the évidence shows that those provisions of the original de- 
cree hâve been evaded by both Hanley and Levens in the taking there- 
from of more water than was necessary for the purpose permitted, 
such excess being used by Hanley, and permitted by Levens to be so 
used by him, on land upon which by the original decree it was for- 
bidden to be used. In that respect the decree appealed from must 
be modified. 

With respect to the drain ditch, counsel for the appellant insist that 
it is and bas been kept open by Hanley at ail stages of the river, 
"draining even the stock water away from the complainant at the lower 
stages of the river," and that it practically diverts the main body of, 
the water of the east fork of the river at ail timee, except when the 
water of the river is high. 

Recurring to the original decree, we repeat the provision in respect 
to the drain ditch. After conferring, in its eleventh subdivision, upon 
Hanley the right to maintain his dam in the east fork of the river 
on section 21 and to divert such quantity of the water thereof at that 
point as is necessary for the irrigation of the lands therein specifically 
described, the original decree proceeds as f ollows : 

"That the said W. D. Hanley niay maintain hls ditch constructed acroas 
a portion of the land above described leading out of the east fork of Sll- 
vless river on the east side thereof on the S. % of section 27 above de- 
scribed, and extendlng southeasterly untll it enters Into and upon the land 
of the complainant on or near the S. W. % of the S. E. % of section 26, 
townshlp 23 S., range 31 E., Willamette meridian, but shall maintain said 
ditch for the purpose of draining water from the surface of the land above 
described, and not for the purpose of irrigation. If at any tlme and whlle 
the dam of the said W. D. Hanley is open so that it does not obstruet the 
flow of the water in said river and from natural causes the waters of said 
east fork of Silvies river shall overflow its banks upon the land of the said 
W. D. Hanley, or naturally run through elther of the ditches of the said W. 
D. Hanley leading from the dam of the said W. D. Hanley flrst above de- 
scribed, said défendant W. D. Hanley shall hâve the use and enjoyment of 
so much of the said water of said river as may eome upon his land In the 
manner aforesaid, and during such tlme as the same may run thereon from 
natural causes and without any obstruction of the channel of said river." 

Hère is express authority for the maintenance of the drain ditch 
as then constructed from the east fork of the river extending south- 
easterly across the S. % of section 27 to the land of the complainant 
Company at or near the S. W. i/4 of the S. E. 14 of section 26, town- 
ship 23 S., range 31 E., Willamette meridian, for the purpose of 
draining water from the surface of the lands of Hanley therein spe- 
cifically described, and an express inhibition against the use by Hanley 
of any of the water of the drain ditch for irrigation purposes that 
is thereby taken from the river; the next clause of the same sub- 
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division of the original decree providing, in effect, that at any time 
the dam of Hanley in the east fork of the river ou section 21 is 
open, and does not ohstruct the flow of the water thereof, if "from 
natural causes the waters.of said east fork of Silvies river shall over- 
flow its banks upon the land of the said W. D. lianley. or nattirally run 
through either of the ditches of the said W. D. Hanley leading from 
the dam of the said W. D. Hanley first above described (the dam on 
section 21), said défendant W. D. Hanley shall bave the use and en- 
joyment of so much of the said water of said river as may come 
upon bis land in the manner aforesaid, and during such time as the 
same may run thereon from natural causes and without obstruction 
of the channel of said river." 

It is manifest, therefore, that such overflow waters of the east fork 
of the river as may corne upon Hanley's land while bis dam is open 
and does not obstruct the natural flow of the river be is expressly 
given the use and enjoyment of, and while be is expressly inhibited 
from using the drainage ditcb on section 27 for irrigation, or for any 
other purpose tban of the drainage of the surface water from the 
specifically described lands, no other limitation is imposed in respect 
to the ditcb or ditches tbrough which he may use and enjoy such 
overflow waters from the east fork of tbe river. 

The original decree, bowever, permits tbe maintenance by Hanley 
of bis drain ditch for drainage purposes only and for the purpose of 
draining water from tbe surface of only certain specifically described 
lands of bis. Beyond that limited purpose be is by that decree ex- 
pressly enjoined from maintaining or using that ditch or any of the 
waters thereof ; and it necessarily follows that neither Hanley nor bis 
successors in interest bave any right to thereby divert any water from 
the river wben its waters are not so bigh as to make it necessary or 
proper by means of the drain ditch to drain surface water from 
the lands specifically described in tbe llth subdivision of the original 
decree. 

That Hanley clearly violated the provisions of tbe original decree 
by subsequently constructing in the drain ditch a stopgate and an out- 
let or tapgate lay means of which he used sonie of the waters of that 
ditch for irrigation is shown by the testimony of tlanley himself, as 
well as that on tbe part of the appellant. The claim on bis part that 
such acts were committed with the consent of tbe appellant, and re- 
sulted in no injury to it, was presented to and considérée! by the 
judge wbo rendered the original decree wben Hanley was cited to 
show cause upon that, and other grounds, wby he sbould not be pun- 
isbed for contempt. Subséquent to those proceedings and long be- 
fore tbe commencement of tbis suit, the évidence shows he removed 
the stopgate from tbe drain ditcb, and never thereafter used any of 
tbe water of that ditch for irrigation, but the évidence fails to show 
that be ever bas removed from tbe said ditch the outlet or tapgate, 
which he must be compelled to do. 

A careful considération of the évidence further shows in our opin- 
ion that Hanley bas. notwithstanding the provisions of tbe original 
decree, kept, and continues to keep, tbe headgate of tbe drain ditch 
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open at tow stages of the water of the east fork of the river and at 
times when it was, and is, not necessary or proper to be kept open 
for the purpose permitted by the original decree, and in so doing has 
icommitted and does commit a clear violation thereof. 

Poster, the appellant's engineer, testified that he measured that 
headgate in 1899, and that it was then 7 feet wide, and that at the 
time of testifying (the year after the commencement of the original 
suit) it was 12 feet and 5 inches wide. We find no évidence of its 
width at the time of the rendering of the original decree, but testi- 
niony on the part of the appellees to the effect that it has not been 
enlarged since that time. There is, however, uncontradicted évidence 
to the effect that the floor of the headgate is only 1.8 feet higher than 
the bottom of the river, and that the water thereof will, and does, 
flow into the drain ditch at practically every stage of the river when 
the headgate is left open. 

For the reasons stated, the cause is remanded to the court below, 
with directions to modify the decree in accordance with the views 
above indicated, and, as so modiiied, it will stand affirmed, the parties 
to pay their own costs in this and the lower court. 

GILBERT, Circuit Judge (dissenting). The construction of the 
drain ditch was begun in 1893 and was completcd in 1896. It was 
constructed by Hanley and the appellant jointly, and for a purpose 
bénéficiai to each. For Hanley the purpose was to effect the drain- 
age of 1,500 acres of tule land belonging to him, and, to accomplish 
this, it was necessary to draw water from the river through the open 
ditch. The water now flows in the ditch as it did from the first, 
though the lamds of Hanley, and is delivered upon the lands of the 
appellant in section 36, and in the delivery of the water upon said 
iands of the appellant is and has been from the first the benefit to it 
which it sought from the construction of the ditch. In the original 
bill which was filed in October, 1899, there was no allégation that 
in maintaining the ditch Hanley had infringed upon the rights of 
the appellant. From the time when the ditch was constructed to 
the time of the commencement of that suit, it is not disputed that 
the ditch was maintained just as it is at the présent time. The final 
decree in that suit which was rendered in December, 1901, so far 
as it affected the ditch, was based upon the stipulation of the par- 
ties. That stipulation provided that Hanley .might "maintain" the 
ditch, describing it, and added : 

"But lie shall maiutaiii sald ditch for the pvirpose of drainlng water from 
the surface of the laiid above described aud not for the purpose of irriga- 
tion." 

The decree followed the language of the stipulation in regard to 
the maintenance of the drain ditch, but elsewhere it contained a gên- 
erai injunction, enjoining the défendants including Hanley "from 
impeding the fîovv' of any of said water to and upon the lands of the 
complainant hereinbefore described as said water has heretofore 
been wont to flow thereon when not interfered with by the said 
défendants." One of the tracts of the complainant's lands so de- 
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scribed is the section 36, upon which the water of the drain ditch îs 
delivered. For five years before the date of the decree water through 
that ditch had been "wont to flow" upon the land of the appellant 
without interférence by Hanley and without objection by the appel- 
lant, and presumably it flowed in accordance with the purpose and 
to accomplish the resuit for which the appellant had aided in the 
construction of the ditch. 

It is not contended in the présent suit that Hanley maintains 
or uses the ditch in any way other than that in which it was main- 
tained and used prior to and at the time of the original suit and the 
original decree. It is undisputed that, after that decree, Hanley 
maintained the ditch in the sanie manner until in 1903, when he put 
a dam and tapgate therein for the purpose of irrigation, which act 
became the basis of the contempt proceedings. In those proceed- 
ings, the sole violation of the final decree that was charged against 
Hanley was that he had put in the headgate amd the tapgate for 
irrigation purposes. There was no allégation that he had violated 
the decree by leaving his drain ditch open in the extrême low stages 
of the water in the year 1902. Evidently the appellant did not at 
any time before the présent suit was brought regard that act as a 
violation of the terms of the final decree. If the appellant had re- 
garcled the aict of Hanley in leaving the drain ditch open a violation 
of its rights, it is too clear to require discussion that it would hâve 
sought a provision in the original decree cornmanding Hanley to 
'close the headgate of the ditch at extrême low stages of water in 
the late summer or early fall. As it was, however, it stipulated 
that the ditch might be maintained for drainage with the single pro- 
hibition that it be not useid by Hanley for irrigation, or, in other words, 
that Hanley should do nothing to inipede the flow pf the water on 
through the ditch to the appellant's land as it had been wont to 
flow. It is not now charged that Hanley bas used the ditch for 
irrigation, but that he has failed to close it when it is no longer 
needed for drainage purposes. But so far as the interests of the 
appellant must hâve appeared to Hanley to demand protection by 
tiîe court, and so far as it appears from the original decree and the 
record up to the time of the commencement of this suit, it was more 
important to the appellant that the drain ditch be maintained as it 
was and as it had been used without objection so as to deliver water 
on the appellant's land in section 36 than it was that at low stages 
of water in the river the headgate to the ditch should be closed in 
order to turn the whole volume thereof down the bed of the stream. 
And, indeed, if Hanley had construed the final decree as permitting 
or requiring him to maintain the ditch otherwise than it had been 
maintained, and if he had in fact impeded the flow of water therein 
at low stages of the river as it had been "wont to flow," he would 
hâve furnished far more plausible ground for proceedings against 
him for contempt than he did by the course which he pursued. There 
is not a word of testimony to indicate that at any time before the 
présent suit was commenced the appellant ever complained of the 
manner in which the ditch was maintained. Hanley testified that. 
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if there was any time that they "would make a complaint by mak- 
ing their wants known, I would be only too glad to get the water 
to them." With such a record before us, I think it most unjust to 
charge Hanley with a violation of the terms of the original decree 
by maintaining the ditch in the manner in which it is used, which 
is the way in which it has been used from the time of its construc- 
tion. The court below aptly said: 

"It is siiggested that the drain ditch has remained open ail seasons of the 
year, carryiug the water away from the east forli, both flood waters and wa- 
ter after it was conflned to the banks of the river, and that in some way 
Hanley ousht to control the water flowing iuto the head of the ditch, so 
that a sufflcient amount may corne down the river to supply the complain- 
ant's needs on land belonging to it, but there is no provision in the decree 
requiring Hanley to do anything of the kind, and since the drain ditch dis- 
charges its waters onto land belonging to the complainant in ofi, and is 
there used by it, it is quite probable that if Hanley attempted to control the 
flow of the water in the ditch at its head, except when uecessary for drain- 
age purposes, an objection would be made by the complainant." 

Nor do I think that the court below was in error in holding upon 
ail the évidence that Levens had used no more water through his 
dam or ditches than he was entitled to use under the original decree. 
I submit that the decree should be affirmed. 



PACIFIC LIVr: STOCK CO. v. SILVIES RIVEK IRR. CO. et al. 
(Circuit Court of Appeals, Nintli Circuit. November 1, 1012.) 

No. 2,029. 

1. Waters and Water Courses (§ 87*) — Sun to Détermine Water Riqhts 

ISSUKS. 

In a suit by a riparian owner on a stream to enjoin the diversion of 
water therefrom by défendants, a decree granting a p<;rpetual injunction, 
'but leaving it opon to défendants to apply for its vacation on establish- 
ing their right to water in other proceedings, is erroneous as Inconsistent, 
and not determinative of the question at issue. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 77-81, 83, 89, 90; Dec. Dig. § 87.*] 

2. Watees and Water Courses (§ 87*) — Sun to Détermine Wateb Rights 

^Parties — Oregon Statt:te. 

The Water Code of Oregon (Act Feb. 24, 1909 [Laws 1909, p. 319]) cré- 
âtes a board of control, with authority on pétition o£ a user of water 
from a stream after a hearing on notice to ail other users or clainiants 
to détermine the respective rights of ail parties, subject to review on 
exceptions by the court in which the order of the board is to be flled. 
It also aiithorizes any court in which suit is brought to détermine water 
rights in its discrétion to transfer the case to the board of control for 
détermination. Ileld that, in view of such statute, a fédéral court in 
which such a suit was brought to enjoin défendants therein from using 
waters of a stream should require the parties to proceed under the act 
or to bring in ail other persons in interest as parties. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 77-81, 83, 89, 90; Dec. Dig. § 87.*] 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Suit in ecjuity by the Pacific Live Stock Company against the 
Silvies River Irrigation Company and the Ilarney Valley Improve- 
ment Company. From the decree, complainant appeals. Reversed. 

The pleadiiiss are fairly stated by counsel for appellaut. The blU of coiu- 
ylaint alleged thut coiuplaiuaut was the owiier of a large tract of laiid sit- 
uate in Ilariiey valley, Ilarney eovmty, Or. ; tliat the land lies alons and Is 
rlparian to the Silvies river and its branches and forks ; tliat on said land 
are nmnerons sloughs, mlnor chanuels, and swales, which put out from 
the maiu channel of the river and its forks, and the waters of said river 
and its forks. and of said sloufïhs, miuor ehannels, aud swales naturally 
tiow upon and throiigh said land; that the cliuinte of said Haruey valloy 
Is dry, and the soil is naturally arid, except as It is watered by or from said 
river; that the land of complainant is best adapted to the growth of grass, 
hay, and pasture; that dnrin.a; the last 10 years cDniplainant has raised, 
mowed, and cured a large quautity of natural grasses growing ou said lands 
for hay, and has used the remainder of said natural grasses for pasture, for 
the support of large numbers of cattle; that complîiinant is entitled to the 
full, regular, aud natural flow of the v>-ater of said river at ail stages of the 
tiow of the waters therein, sub.1ect only to the vested rights of othei- ripa- 
rian owuers on said stream ; that very often the tiow of said waters is not 
sufîicient in quantity for irrigation of said lands ; that the flow of said 
waters to and upon said lands is at ail times very bénéficiai to said lands, 
and adds very greatly to the iiroductiveness and fertility thereof, and givos 
said lands the greatest élément of their value: that. if the flow of said wa- 
ters is taken away from said lands, said lands wiU become arid aud greatly 
diminished in value; that the annual rainfall on said lauds is small in 
quantity; that said lauds, unless irrigated otherwise thnn by the natural 
rainfall, will not i)roduce sutticient végétation, and will not enable com- 
plainant to pasture its cattle thereou ; tliat duriug tlie spring months of ev- 
ery year there is a large increase lu the volume of water tiowiug down said 
Silvies river, eaused by the melting of the snow in the waterslied of said 
river; that tlie annual increased flow of water coming down said river at 
sueh times has from time inunemorial eaused said river in the varions ehan- 
nels thereof to overflow and to cover witli said overflow a large ])ortion of 
the lands of complainant for a limlted period of time each year ; that said 
waters so overflow on accouut of the slight slope of the lauds in said Ilar- 
ney valley ; that the water causing aud eoustituting such overflow has in 
each year brought large quautities of silt and material to said lands from 
the mountains and ravines through which said river and its trlbutaries flow 
in titeir course to said lands of comiilainant, and deposited said silt aud ma- 
terial on complainant's lauds, and thereby fertilized and euriched said lands, 
and eaused said lands ammally to yield nicreased crops of grasses and feed 
for coniiilaiuant's stock, and has largely increased the value of said lands; 
that without such overflowing said lands would liave produeed little or no 
feed or crops, unless said lauds were artiflcially irrigated ; that during the 
lowest stages of the flow of tlie water of said Silvies river aud its varions 
chanuels the waters thereof are conflued to and flow within the banks of the 
same ; that, when the flow of the waters of said river increases in each year 
as aforesaid. sucli increased flow thereof naturally flows over and covers the 
meadow lands adjacent to the chanuels of said river ; that said overflow 
waters. together with the waters coiifined withiu the banks of said chanuels 
of said river, flow in a defluite southeasterly direction through said lands 
of comiilainant, and that, when the volume of water flowiug thi'ough said 
ehannels of said river dimiiiishes in the summer montlis of each year, so 
nuich of the overflow waters as hâve not been consumed lu irrigation grad- 
ually recède to and within the banks of the varions chanuels and waterways 
of said river. 

The complaint further allèges that in the month of October. IftOT, the dé- 
fendants commenced the constructiou o( a ditch takiug out of the river, 6 
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feet deep. 40 feet wide on thc top and 22 feet wide on the bottom, with a 
grade of 4 feet. to the mile, with tlie intention of diverting a large volume of 
water above the land of coniplalnant ; that none of the water so threatened 
to be diverted will ever retnrn to the river, and ail thereof will be pre- 
vented froni flowlng to said land, and will be wholly lost to coniplainant ; 
that the cai)aeity of said ditcli is intended to be sueh that the same will be 
sufficient to dlvert ail of the waters of said river after the sprinj; flow bas 
subsided : that, by reason of such diversion, eomiilainant will be deprlved of 
the vahiable and increased crojis, feed, and pasture on said land, and said 
lands will be fireatly deterlorated in (juality and greatly depreclated in value ; 
that such diversion at any tinie diiring any of the stages of the tlow of said 
river will cause great and irréparable damage and injury to coniplainant; 
that ail of said water Is aetually needed and used by coinplainant for the ir- 
rigation of its lands, for water for Its stock, and for domestic use ; that 
without said water said lands will not be supplied with water sufficient for 
the production of crops, feed, and pasture thereon. or for watering of stock, 
or domestic use ; that, if said waters are diverted, the crops will dry up 
and be destroyed, and coniplainant will not reçoive the water which it is en- 
titled to receive as a riparian owner for the irrigation of its lands and for 
such other purposes as a riparian owner is entitled to use the same ; that it 
will be impossible to estimate the value of the crops, feed, and pasture of 
which coniplainant will be deprived, or the amount of the decrease in the 
value of said land. 

The prayer was that défendants be enjoined from diverting any water 
from the river above the lands of coniplainant. 

The défendants' answer alleged that in the spring of the year the natural 
flow In Silvies river is much more than suthcient for the use of complainant 
on said lands and much greater than any use to which coniplainant bas ever 
put such full spring flow of the river, and is greater than any use which 
coniplainant can put said waters to on said land : that at tlnies the flow of 
water is so great as to be a détriment ; that défendants bave good and law- 
ful rlght to dlvert the surplus and exeess flood waters of Silvies river by 
reason of appropriations of such surplus flood waters ; that no water to 
which complainant has any elaim of right will be diverted by respoiidents, 
but that respondents will divert only the surplus and exeess flood waters, 
and that aomplainaiit will receive ail the water which it now has recelved 
to its bénéficiai use on said lands. and will not in any way be injured by the 
dltch and diversion of flood water eoutemplated by respondents. deny that 
respondents will divert any waters to which any one has a vested rlght, but 
aver that they will divert only the exeess spring flood water which goes to 
waste and is a détriment. 

The answer further disclalms any right or color of right or Intention to 
take any water whatever to which any one has any vested rlght prlor to the 
fillng of the appropriation by défendants ; that they only claim to approprl- 
ate so much of the water as Is not already appropria ted by any one, and the 
Intention of respondents is to carry oft the surplus waters to which no one 
has right or title, and which go to waste and form, together with other wa- 
ter, the Malheur marshes and lake, and that they bave not Intended and do 
not now intend to take any water which any one has put to a beaeflcial use, 
and disclaim any intention to Invade the légal rights of any oue, t)nt only 
claim and Intend to use sueh water as no one else is putting to a bénéficiai 
use ; that there is a great surplus of flood water and surplus water in Silvies 
river which has not been benefleially used by complainant or by any one. 
but which goes to waste ; that If upon actual triai It shall iirove that re- 
spondents deprive coniplainant, or any one, of any water heretofore benefl- 
eially used by complainant or by any one. theii thèse respondents disclaim 
any right to such water so put to a bénéficiai and prlor use by complainant 
or any one, and agrée to modify thelr plan, or, If necessary, discontinue it 
altogetlier, so that the acts of respondents niay not confllct with the estab- 
lished rights of others. 

The évidence taken in the présent case not having been brougbt up, the 
appellees submitted a motion that it be required to be certified to this court, 
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and also moved that the appeal be dlsmlssed. Tbere was, however, a stipu- 
lation entered into by the respective parties tliat the évidence contained in 
the record in the suit of Pacific Llve Stock Co. v. W. D. Hanley et al. (No. 
2,036) 200 Fed. 468, just disposed of, be cousidered by tlie court on the prés- 
ent appeal. 

Wirt Minor, of Portland, Or., and Edward F. Treadwell, of San 
Francisco, Cal., for appellant. 

Williams, Wood & Linthicum and Lionel R. Webster, ail of Port- 
land, Or., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] As 
appears from the pleadings, the sole question between the parties to 
this cause is whether there are surplus waters of the Silvies river 
during the times of high water, and, if so, wViether the appellees 
hâve the right to divert them for the purpose of irrigating land not 
riparian to the stream. 

It sufficiently appears from the évidence in the case of Pacific Live 
Stock Co. V. W. D. Hanley et al. (No. 2,036) 200 Fed. 468, just de- 
cided, which by stipulation of the parties is added to the record here- 
in, that in the spring time during the melting of the snows the river 
brings down from the mountain enormous quantities of flood waters ; 
and that the quantity thereof is so great as to be at such times be- 
yond the needs of the appellant or any of the other riparian pro- 
prietors upon the river would seem to be conclusively shown by the 
fact, appearing from the évidence to which référence has been made, 
that they create more than 6,000 acres of swamp and tule lands up- 
on the appellant's tracts, as well as furnish the larger part of the 
waters of Malheur Lake in the southern part of Harney valley. And 
while in the findings of the court below in the présent suit there is 
this finding: 

"Ail of the water of Silvies river is necessary for the Irrigation of the 
complainant's lands and the lands of others irrigated from the waters of 
said river as above descrilied, and which are annually irrigated by the wa- 
ters of said river if undisturbed, and by the diversion contemplated by the 
défendants of the water of Silvies river, the complaiuant and others owning 
lands irrigated from said river as above deseribed will be deprivcd of valu- 
able feed and crops, their lands rendered less valuable, and the complainant 
will be greatly damaged and injured" 

— there is this also in its opinion filed along with its findings and de- 
cree: 

"The défendant Company plans to intercept the flow of the water near the 
head of the valley and divert it from the watershed to irrigate arid lands 
to the east. ïhe complainant and other parties own large quantities of val- 
uable land naturally irrigated from the river below the point of tUo defend- 
ant's proposed diversion, and the object of this suit is to preveiit such di- 
version. The défendants claim the right to take the surplus water only and 
disclaim any intention of interfering with the rights of any of the settlers. 
But it is not shown that there is any surplus water. Indeed, the évidence 
in (his case tends strongly to support the complainant's position that ail the 
w;. 1' is necessary for the irrigation of the land in private holdings, and 
wiiich is annually irrigated by the overflow if undisturbed. Until it is ad- 
judicated in some appropriate procoediijg that there is a surplus of water 
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and the quantity thereof, I do not think the défendant should be permitted 
to interfère with the natural flow, and thus Invite numerous lawsuits and 
controversies between it and the settlers. Decree will therefore be entered 
as prayed for in the bill. but a provision may be inserted at the foot there- 
of, reserving the right to the défendants to apply for a vacation of the in- 
junction if it should hereafter be determined that there Is any surplus water 
subject to appropriation by it." 

In accordance with the views thus expressed by the trial judge, 
he added at the end of the decree enjoining the appellees from divert- 
ing any of the waters of the river the clause from which the prés- 
ent appeal is alone taken, which clause reads as foUows: 

"It is further considered, ordered, adjudsed, and decreed that there be re- 
served to the défendants above nanied, and to each of them, the rlght to 
apply to this court at any time hereafter for a vacation of the injunctlon if 
it should hereafter be determined in some appropriate proceeding that there 
is any surplus water subject to appropriation by them or by either or any of 
them." 

The decree having first perpetually enjoined the défendants from 
diverting any of the waters in question, the added clause rendered 
its provisions inconsistent and undeterminative of the only issue in 
the case. 

[2] From the decree, taken in connection with the opinion, it is, 
we think, quite évident that the court below was of opinion that as 
between the appellant and the appellees certainly the river carried 
some surplus water during its high stages which should be left to 
future ascertainment. That being so, and the laws of the state of 
Oregon in force at the time of the decree appealed from recognizing 
the rights of riparian proprietors to a limited extent only, and provid- 
îng for the right of appropriation of water of the nonnavigable 
streams of the state for bénéficiai uses, we are of opinion that the 
decree hère in question should be reversed and the cause remanded 
for further proceedings in accordance with those laws. The latest 
state statute upon the subject, referred to as the Water Code, was 
enacted February 24, 1909 (Laws 1909, p. 319), and is entitled: 

"An act providing a System for the régulation, control, distribution, use, 
and right to the use of water, and for the détermination of existing rights 
thereto within the state of Oregon, providing penalties for its violation and 
appropriating money for the maintenance thereof, and declaring an emer- 
gency." 

That act divides thei state into two water divisions, provides for 
the division of each water division into water districts, créâtes a 
board of control, to consist of the state engineer and the superintend- 
ents of the two warter divisions, provides for the appointment of a 
water master for each water district, and prescribes the duties of 
the respective ofïicers. Among the numerous provisions of the act 
are sections 11, 12, 13, and 14, which read as follows: 

"Sec. 11. Détermination. — Upon a pétition to the board of control, signed 
by one or more water users upon any stream, requesting the détermination 
of the relative rights of the varions claimants to the waters of that stream, 
it shall be the duty of the board of control, if, upon investigation, they flnd 
the facts and conditions are such as to justify, to make a détermination of 
the said rights, flxing a time for beginning the takiug of testimouy and the 
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maklng of such examlnation as wlll enable them to détermine the riglits of 
the varions elaimants. In case suit Is brought in tlie circuit court for the 
determlnatiou of rlghts to tlie use of water, the case niay, in the discrétion 
of the court, be transferred to the board of control for détermination as in 
this act prorided. 

"Sec. 12. Notice of Proceedings. — The board shall prépare a notice, set- 
ting forth tlie date when the engineer will begin an investigation of the flow 
of the streani and of the ditehes diverting water therefrom, and a place and 
a tinie certain when the superinteudent of the water division in which that 
stream is situated shall hegin the taklng of testimony as to the rights of 
the parties claiming water therefrom. Said notice shall be published in two 
issues of one or more newspapers having gênerai circulation in the countles 
in whlch such stream is situated, the last publication of said notice to be 
at least thlrty days prior to the beginuing of taking testimony hy said divi- 
sion superlntendent, or for the nieasurement of the stream by the state en- 
gineer, or bis assistant. Thé superlntendent taklng such testimony stiall 
hâve the power to adjourn the taklng of testimony froni time to tlme and 
from place to place, to suit the eonvenienee of those interested. 

"Sec. 13. Notice to Claimants. — It sball be the duty of said division su- 
perlntendent to send by registered mail to each person, flrm or corporation, 
hereinafter to be deslgnated as clalmant, claiming the right to the use of 
any of the waters of said stream, and to each person, flrm or corporation 
owulng or being in possession of lands borderiug on and having access to 
said stream or its tributaries, in so far as such claimauts and owners and 
persons in jjossesslon eau reasonably be ascertalned, a simiiar notice setting 
forth the date when the state engineer or his assistant vk'ill begin the ex- 
amination of the stream and the ditehes diverting the waters therefrom, and 
also the date when the superinteudent will take testimony as to the rights 
to the water of said stream. Said notice must be mailed at least thlrty ÇÎO) 
days prior to the date set therein for maklng the examinatiou of the stream 
or the taklng of testimony. 

"Sec. 14. Statement of Clalmant. — The division superlntendent shall, in ad- 
dition, inclose with said notice a blank form on which said clalmant or ovvn- 
er shall présent in writing ail the particulars necessary for the détermina- 
tion of his right to the waters of the stream to which he lays clalm, the 
said statement to inciude the foUowing: 

"The name and postofflce address of the clalmant. 

"The nature of the riglit or use on which the elaim is based. 

"The time of initiation of sucli riglit or the conmiencenient of such use, 
and if distributing works are required. 

"The date of beginuing of construction. 

"The date when conipleted. 

"The date of beginnliig and completlon of enlargemeut.s. 

"The dimensions of the dltch as originally coustructed and enlarged. 

"The date when water was flrst used for irrigation or other bénéficiai pur- 
poses, aud if used for irrigation, the amomit of land reclaimed the flrst year, 
the amount in subséquent years, with the dates of réclamation, aud the 
amoinit and gênerai location of the land siicb ditch is intended to irrigate. 

"The character of the soil and the kind of crops cuUivated, and such oth- 
er tacts as will show a coniplianee with the law in acquiring the right." 

Provision is also made for the taking of testimony and a hearing 
thereon, the détermination by the board of control of the several 
rights to the waters of the stream, the issuance of water certificates 
in accordance with such determined rights, the filing of the évidence 
and order of the board of control in the circuit court of the state, 
after which section 26 of the act provides : 

"Tlie proceedings shall be as nearly as may be like those lu n suit in eq- 
uity, except that any proceedings, Inclndlng the eiitry of a decree, may be 
hinî in vacation with the same force and efCect as In term timj, WitUiu 
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thlvty dii^'s from the flliiig of such évidence and oi-der in tlie circuit court, or 
within such furtlier time as tlie court niay for good cause allow. any party 
uiay file e.xceiitious to tlie détermination. If no exceptions sliall lie filed, tlie 
court shall on the day set for beariug enter a decrce affirming tlie détermi- 
nation of tlie board." 

Sections 30 and 34 of the act are as follows : 

"Sec. 30. Kehearing. — Within six montlis from the date of the decree of 
the circuit court determiniug tlie rights upou auy stream, or if ai)i)eale(l 
within six mouths from the décision of the Sui)reme Court, the board of 
eontrol, or any party interested, iiiay apiily to the circuit court for a reliear- 
ing upon grounds to be stated in the application. ïliereupon, if in the dis- 
crétion of the court it shall appear tliat there are good grounds for the re- 
heariug, the circuit court, or .iudge thereof, shall niake an order fixlng a 
time and place when such application shall be heard. The clerk of the cir- 
cuit court shall, at the expense of the j)etitioner. forthwith mail written no- 
tice of said application to the boai'd of eontrol and to every party interested, 
and State in such notice the time and place when such application will be 
lieard." 

•'Sec. 34. Duty of Water Right Clainiants, — Whenever proceedings shall be 
Instituted for the détermination of the riglits to the use of any water, It 
shall be the duty of ail claimants interested thereiu to appear and submit 
proof of their respective claims, at the time and in the manner required by 
law ; and any such claimant who shall fail to appear in such proceedings 
and submit proof of his claims shall be barred and estopped from subse- 
quently asserting any rights theretofore aequired upon the stream or other 
body of water embraced in such proceedings, and shall be held to hâve for- 
feited ail rights to the use of said water theretofore claimed by him. Any 
person, association or corporation Interested in the water of any stream up- 
on whom or which no service of notice shall hâve been had of the pendency 
of proceedings for the détermination of tUe rights to the use of the water 
of said stream, and who or which shall hâve no actual knowledge or notice 
of the pendency of said proceedings, may at any time prior to the expira- 
tion of one year after the entry of the détermination of the board, file a pé- 
tition to intervene in said proceedings. Such pétition shall contain, among 
other things, ail matters required by this ac-t, of claimants who hâve been 
duly served with notice of said proceedings and also a statement that the 
intervener had no actual knowledge or notice of the pendency of said pro- 
ceeding. Upon the flling of said pétition in intervention, the petitioner shall 
be allowed to intervene upon such ternis as may be e(piitable, and thereafter 
shall hâve ail rights vouchsafed by this act to clainiants who bave been duly 
served." 

There are numerous other provisions of the act of the state not 
necessary to be hère mentioned. 

In the view \ve take of the case, it is unnecessary to order the 
évidence asked for by the appellees to be brought hère, and their 
motion to dismiss the appeal is denied. 

The judgment is reversed and the cause remanded, with direc- 
tions to allow the parties a reasonable time to take proceedings un- 
der the above-mentioned statute of the state of Oregon and in the 
event they do not proceed thereunder within a reasonable time to 
require ail parties in interest to interplead herein, and then to pro- 
ceed to a détermination of the issues between them in accordance 
with the laws of the said state. 
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NAFTZGER v. UNITED STATES. 
(Circuit Court of Appeals, Elghtli Circuit. October 24, 1912.) 

No. 3,619. 

1. Recbiving Stolen Goods (I 7*) — Indiciment — FEDERAL Court — Jurisdic- 

TION. 

In order to sustain fédéral jurisdiction of an offense of receiving stolen 
stamps, it vvas necessai-j' that tlie Indictment charge, and the proof show, 
that the stamps had been stolen from the United States. 

[Ed. Note. — ^For other cases, see Receiving Stolen Goods, Cent. Dig. |§ 
9-14; Dec. Dig. § 7.*] 

2. Criminal Law ('§ 304*) — Judicial Notice — Mattebs of General Knowl- 

edge. 

In a prosecution for receiving stolen stamps, the court would take 
Judicial notice that it is unusual to buy stamps elsewhere than at iwst 
oflices, except in nominal amoimts ; that, except in small sums, stamps 
are not used as exchange; that they hâve but one value, which is their 
face value; that "postage due" stamps hâve no money value, and can- 
not regularly be in the possession of any one but postal officiais ; and 
that banks, railway and insurance companies, mail order houses, and 
other concerns buy and hâve on hand many thousands of dollars in pos- 
tage stamps every year. 

[Ed. Note.' — For other cases, see Criminal Law, Cent. Dig. §§ 295^^, 
700-717; Dec. Dig. § 304.*] 

3. Indictment and Information (§ 167*) — Unnecessary Allégations — • 

Proof. 

An indictment for receiving stolen stamps alleged that the stamps had 
been stolen from the United States at certain post offices of the United 
States in the state of Kansas, and that the name of each of sald offices 
and the particular stamps stolen from each was to the grand jurors 
unknown. Held, that the allégation that the stamps were stolen from 
"certain post offices in the state of Kansas" was unnecessary ; but, hav- 
Ing been alleged, the government Vfas bound. to prove the fact as laid. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 531; Dec. Dig. § 167.*] 

4. Receiving Stolen Goods (§ 8*) — Stamps — Evidence. 

In a prosecution for receiving stolen stamps, évidence helfî insufflcient 
to warrant a flnding that the stamps were stolen from the United States. 

[Ed. Note. — For other cases, see Receiving Stolen Goods, Cent. Dig. 
§§ 15-18; Dec. Dig. § 8.*] 

5. Criminal Law (§ 535*) — Evidence — Extrajudicial Confession. 

In a prosecution for receiving stolen stamps, kuowing them to hâve 
been stolen, a conviction could not be sustalned on defendant's extra- 
judicial confession, or on his acta or déclarations, without corroborative 
proof that the stamps were in fact stolen. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1225, 
1220; Dec. Dig. § 535.*] 

6. Criminal Law (§§ 419, 420*) — Evidence — Post Office Inspeciob's Re- 

ports — Hearsay. 

In a prosecution for receiving stolen stamps, alleged to hâve been 
stolen from the government, an abstract of post office iuspector's reports 
to tlie inspecter in charge, reciting the rosults of their investigation of 
post office robberies within the state, was inadmissible, as hearsay. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 973-083 ; 
Dec. Dig. f§ 410, 420.*] 

•For other cases see same topic & § numbkh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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T. Eeceiving Stolen Goods (§ 8*) — Evidence — Post Oitice Robbebies — 
Inspeotob's Reports. 

In a prosecution for recelvlng stolen stamps, reports of post office In- 
spectors as to post offices robbed prlor and subséquent to the tlme de- 
fendant was charged with having received the stamps, were inadmissible 
as bearing on the issue of defendant's guilty knowledge. 

[Ed. Note.— For other cases, see Receivlng Stolen Goods, Cent Dig. §§ 
15-18; Dec. Dig. § 8.*] 

8. Indictment and Information (§ 71*) — Allégations — Ceetaintt. 

An indictment charged accused with having received an aggregate val- 
ue of postage stamps, the property of the government, at a place within 
the jurisdiction of the court, and at a time named, from B.. for conver- 
sion, knowing the same to hâve been stolen from one or more post offi- 
ces vvitliin the United States. It did not aliege by whom the stamps 
were stolen, nor when, nor did it charge what dénominations, and num- 
ber of stamps of any particular dénomination or dénominations, were 
received, alleging that the nmuber and dénomination of the stamps, the 
names of the post ofBces from which the stamps were stolen, and tho 
natues of the parties who stole the stamps were to the grand jury un- 
known. Held that, since the allégation that a fact is "to the grand jury 
unknown" is perniissible only whpn the grand jury does not hâve and 
cannot ohtain knowledge of the facts, while it was not essential that the 
Indlctmeut charge the names of the persons who sold the stamps, it was 
nevertheless deniurrable for uncertainty in failing to particularly de- 
scribe the stamps, and to charge the tlme and post offices from which 
they were stolen. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. §§ 144, 174, 193, 194; Dec. Dig. § 71.*] 
Hook, Circuit Judge, dissentiug in part 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

L. S. Naftzger was convicted of receiving stamps, knowing the 
same to hâve been stolen, and he brings error. Reversed and re- 
manded, with directions. 

L. S. Naftzger vi^as indicted for receiving and converting to hîs use 
projjerty of the United States, knowing that the same had been stolen. 
The indictment was in four counts; the dates when he received the 
stamps and the value thereof being alleged by counts, as foUows: 

(1) January 17, 1910 $727 00 

(2) June 13, 1910 300 00 

(3) July 6, 1910 350 00 

(4) July 27, 1910 191 45 

There was a jury trial, resulting in acquittais under counts 1, 2 
and 4, and a conviction under count 3. There was a judgment for 
the payment of a fine and imprisonment, followed by this writ of 
error. 

S. B. Amidon, of Wichita, Kan., and Charles Blood Smith, of To- 
peka, Kan. (D. M. Dale and Jean Madalene, both of Wichita, Kan., 
on the brief), for plaintifï in error. 

H. J. Bone, U. S. Atty., of Topeka, Kan., and McCabe Moore, 
Asst. U. S. Atty., of Kansas City, Mo. 

Before SANBORN and HOOK, Circuit Judges, and SMITH Mc- 
PHERSON, District Judge. 

•For other cases see same toplc & § nvmssb in Dec. & Am. Biga, 1907 to date, & Rep'r Indexe! 
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SMITH McPHERSON, District Juclge. [1] 1. It is alleged in the 
third count that the défendant received the stamps irom Frank S. 
Rurt, knowing that the same had been stolen ; "the said stamps having- 
been feloniously stolen from the United States at certain post offices 
of the United States in the state of Kansas, the nanaes of said post 
offices and the particular stamps stolen from each being to the grand 
jurors unknown." Without the allégation that the stamps had been 
stolen from the United States, the District Court would hâve been 
without jurisdiction. It follows that such allégation must be sup- 
ported by compétent testimony to sustain the judgment in question. 
At the close of ail the testimony, défendant moved for a direction 
to the jury to return a verdict of acquittai, which was overruled. 

î\lost of the testimony was to the point whether défendant, at the 
time he purchased the stamps, knew that they vvere from an nnaii- 
thorized source. As against him there was testimony as to the unusual 
quantity of stamps; tliat he hesitated before buying; that he bought 
them at a discount, and did not ask from whence Burt obtained them ; 
there were four purchases ; in the last purchase there were "postage 
due" stamps and stamps of large dénomination; what he said and 
his conduct after the transactions were ail concluded; that he resold 
part of the stamps at a discount, but at a profit; and facts tending to 
show that the purchases were unusual by a banker and experienced 
business man. As favorable to him was testimony of his good charac- 
ter ; that he bought and received the stamps, with knowledge of the 
bank officiais and clerks at the bank, during business hours; that he 
purchased them from Burt, the city chief of police; that the first two 
purchases were for the bank, it receiving the profit; that ail the pur- 
chases were covered by checks, of which records were made ; that 
his sales were covered by checks ; that he did not invoice the stamps, 
and did not know there were stamps for "postage due" or stamps 
of unusual dénomination ; that he promptly disclosed to the post 
office inspecter and bank examiner the transactions when inquiry was 
made. 

[2] There were other facts, of which courts take judicial notice: 
It is unusual to buy stamps elsewhere than at post offices, except in 
nominal amounts; except in small sums stamps are not used as ex- 
change ; stamps hâve but one value and that is the face value ; that 
"postage due" stamps hâve no money value, and cannot regularly be 
in the possession of any one other than postal officiais ; and that banks, 
railway and Insurance companies, mail order houses, and other con- 
cerns buy and hâve on hand many thousands of dollars in postage 
stamps every vear. New Mexico ex rel. McLean v. Denver, etc., R. 
R.. 203 U. S. 38, 51, 27 Sup. Ct. 1, 51 L. Ed. 78; Waters-Pierce Co. 
V. Deselms, 212 U. S. 159, 174. 29 Sup. Ct. 270. 53 h. Ed. 453; voL ^\ 
Wigmore on Evidence, § 2580; vol. 1, Greenleaf on Evidence, § 6 

[3] 2. Counsel for the government contend that the récital of the 
indictment that the stamps were stolen from "certain post offices in 
the state of Kansas" is surplusage, and need not be proven, and that 
it sufficed if made to appear that they were stolen elsewhere from the 
government. We are of the opinion that, if the allégation had omit- 
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ted the words quoted, it would hâve been sufficient ; but, having been 
alleged, the évidence must conform to and support the allégation. The 
return of an indictment is the work of the grand jury only — a co- 
ordinate branch of the court. It is for that body, and for no other 
officer, to say what shall and what shall not be charged, because the 
fifth amendment to the Constitution déclares that: 

"Xo person ahaU be liekl to îuiswer * * * for an infamous crime, un- 
less 011 a iiresentnient or iiidictuieiit of a grand iur.v." 

In effect the government novv insists on amending the indictment 
by striking out the words "from various post offices in the state of 
Kansas." That was what was in fact done in the case of Ex parte 
Bain, 121 U. S. 1, 7 Sup. Ct. 781, 30 L. Ed. 849, a case against a 
national bank officer for falsifying the books with intent to deceive 
the United States, depositors, and others, "and the Comptroller of 
the Currency," The words "Comptroller of the Currency" need not 
hâve been alleged. Those words, on motion of the United States at- 
torney, were stricken out by the court as surplusage. After con- 
viction the Suprême Court, in habeas corpus proceedings, held the 
judgment to be void. It was conceded that there was no necessity 
to allège that the Comptroller was deceived, as we concède that it 
would be a crime to knowingly receive stolen stamps from where- 
soever stolen from the government. But it is alleged that the stamps 
were stolen within the state of Kansas. 

An indictment is for the purpose of conferring jurisdiction and ad- 
vising the court of the charge, and to advise the défendant of what 
he must meet ; and if, after thus advising the défendant that the 
stamps were stolen in Kansas, the government can be allowed to 
show that they were stolen in some other state, such an allégation is 
misleading, and can be used as a snare to deceive a prisoner. In 
lowa, for keeping a gambling house, an indictment is sufficient which 
charges the building to hâve been within the county. But in State 
V. Crogan, 8 lowa, 523, the allégation was that the building was on 
a certain lot within the county. The évidence showed that the building 
was on a lot other than as charged. Held, that a verdict of acquittai 
should hâve been directed ; the opinion reciting : 

"In tliis case It was not necessary for the pleader to hâve stated the loca- 
tion of the house kept, further than to show the proper venue. Having al- 
leged, as a matter of local description, that It was upon a particular lot, the 
proof should hâve sustained the allégation. ïhe instruction should hâve 
ïieen given" — citing section 2S1, Wharton's ('riminal I.aw, and other authori- 
ties. 

[4] 3. But our conclusion rests upon a broader basis, and that is 
that the testimony is wholly inadéquate to support a finding that the 
stamps had been stolen from the government at any place or places. 
As before stated, the courts take judicial notice of the gênerai busi- 
ness afifairs of the country. It takes no évidence to show that many 
large concerns buy and use thousands of dollars of stamps during 
a limited period. And if thèse stamps were stolen from one of such 
concerns, the receiving thereof with guilty knowledge would not con- 
stilute a crime against the United States. There is no sound reason 
200 F.— 32 
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for saying that there is a presumption that the stamps were stolen 
from the United States, rather than from others who had bought them 
from the government. 

Burt was the chief of police of the city, and believed by ail to be 
an upright officer. He concèdes in his testimony for the government 
that he at no time told défendant from what source he had obtained 
the stamps. At the trial he testified that he had obtained them from 
one Callahan, the keeper of a "fence" for stolen property. Where 
Callahan obtained them is not disclosed in the record. There is no 
testimony in the case that défendant at any time knew that they camé 
from Callahan, and he had never heard of the man Callahan. 
And still further: There is no évidence as to where nor from whom 
Callahan received them, nor whether he received them lawfully, or 
unlawf uily or whether from a post office, or from others having bought 
them from the government. The only showing is that Callahan is a bad 
man, and that he sold the stamps at a heavy discount. It is no answer 
to say that receiving the stamps with guilty knowledge is the gist of 
the allégation. The stamps must hâve beeii stolen from the govern- 
ment, and the court correctly charged the jury : 

"That the government must prove beyond a reasonable doubt • • • 
tlmt those stamps were stolen from post offices in thls state." 

And such is the statute under which the indictment was returned. 
Criminal Code, § 48 (Act March 4, 1909, c. 321, 35 Stat. 1098 [U. 
S. Comp. St. Supp. 1911, p. 1603]). 

[5] But it is contended that évidence and testimony with référence 
to defendant's knowledge, such as his statements and acts subséquent 
to the purchase, tend to show that the stamps were stolen. It is not 
contended that défendant at any time made a confession of gujlt. 
But, if he had made a confession out of court, such confession would 
not supply the requisite proof that the stamps had been stolen. A con- 
viction upon extrajudicial confession, or acts or déclarations of a pris- 
oner, will not be sustained, without corroborative proof that the prop- 
erty was in fact stolen. Roberts v. People, 11 Colo. 213, 17 Pac. 
637; State v. Keller, 8 Idaho, 699, 70 Pac. 1051; Bergen v. People, 
17 111. 426, 65 Am. Dec. 672; Collins v. Commonwealth, 15 Ky. Law 
Rep. 691, 25 S. W. 743; Richardson v. State, 80 Miss. 115, 31 South. 
544; Hunt v. State, 135 Ala. 1, 33 South. 329; Matthews v. State, 
55 Ala. 65, 28 Am. Rep. 698 (râpe); Stringfellow v. State, 26 Miss. 
157, 59 Am. Dec. 247 (râpe); Gray v. Commonwealth, 101 Pa. 380, 
47 Am. Rep. 733 (murder); Flower v. U. S., 116 Fed. 241, 53 C. C. 
A. 271 (embezzlement) ; U. S. v. Mayfield (C. C.) 59 Fed. 118 (steal- 
ing a letter); U. S. v. Boese (D. C.) 46 Fed. 917 (obscène letter); 
Campbell v. People, 159 111. 9, 42 N. E. 123, 50 Am. St. Rep. 134 
(murder) ; Chezem v. State, 56 Neb. 496, 76 N. W. 1056 (larceny) ; 
People v. Lane, 49 Mich. 340, 13 N. W. 622 (assault) ; South v. Peo- 
ple, 98 111. 261 (murder); Bartley v. People, 156 111. 234, 40 N. E. 
831; Semon v. State, 158 Ind. 57, 62 N. E. 626; People v. Lambert, 
5 Mich. 349, 72 Am. Dec. 49 (bigamy) ; vol. 1, Greenleaf on Evi- 
dence (16th Ed.) § 213; vol. 3, Wigmore on Evidence, § 3070, and 
notes. 



NAFTZGER V. UNITED STATES 499 

From thèse cases it will be seen that the rule is: The allégation 
need not by other and independent évidence be established beyond 
a reasonable doubt, but there must be a substantial showing by such 
other évidence, and a confession or déclarations, or acts, together 
with the other évidence, must establish beyond ail reasonable doubt the 
allégation of the original crime to be true. So that there is required 
évidence that the stamps had been stolen from the government, and 
such évidence must be other than things , said and done by the de- 
fendant. 

[6] 4. The State of Kansas is within the fifteenth post ofïïce inspec- 
tor's district, with Mr. Johnson inspector in charge, located at Kansas 
City, Mo. It was rumored that many post offices in Kansas had been 
robbed of stamps. Thereupon the inspector in charge put post office 
inspectors to work on the cases, who made written reports as to 
each of the post offices alleged to hâve been robbed; the claim being 
that something more than 30 post offices in Kansas had been burglar- 
ized, some before and others after defendant's purchase of the stamps 
covered by the four transactions pleaded in the indictment. 

No one of thèse inspectors had personal knowledge of the robbery 
at any one of the post offices, but of necessity such information was 
imparted by some post office officer or other person claiming to hâve 
knowledge. So that any information to the post office inspectors was 
hearsay. The report of the post office inspectors to the inspector in 
charge was hearsay of hearsay. The inspector in charge had assist- 
ants in his office tabulate thèse reports, the inspector in charge retain- 
ing such fabulations. Again this became hearsay of the two preceding 
hearsays. The reports themselves were sent to the post office de- 
partment at Washington and were not produced at the trial. The 
inspector in charge was produced as a witness in this case, and recited 
this abstract that had been thus presented to him by the clerks and 
assistants in his office. There is no statute making thèse reports ad- 
missible as évidence, and there could be no such valid statute covering 
a criminal case, because so to do woukl not be confronting the défend- 
ant with the witnesses against him. This testimony should hâve been 
excluded, as being hearsay and incompétent. 

The act of a notary public in protesting a check for lack of funds 
is in ail countries where either the common or civil law prevails en- 
titled to full weight, and well nigh conclusive proof of the fact re- 
cited. But in State v. Reidel, 26 lowa, 430, it was decided, Chief Jus- 
tice Dillon writing the opinion, that a certificate of a notary could not 
be introduced in évidence against a défendant in a criminal case, by 
reason of it being in violation of the constitutional provision that a 
défendant in such a case must be conf ronted by the witnesses against 
him. Under the statute of March 3, 1875 (18 Stat. 479, c. 144 [U. S. 
Comp. St. 1901, p. 3675]), the record of conviction of a party for steal- 
ing government property was conclusive of the fact that the property 
was stolen, under an indictment against one for receiving such prop- 
erty. That statute was held to be void in the case of Kirby v. United 
States, 174 U. S. 47, 19 Sup. Ct. 574, 43 L. Ed. 809, as being in vio- 
lation of the constitutional provision in question. If the solemn act 



500 200 FEDERAL RErORTEll 

of a notary in protesting commercial paper, as lias been done for cen- 
turies, and if pursuant to a statute the adjudication of the guilt of one 
who steals, cannot be introduced in évidence against another for con- 
cealing the same stolen property, without violating a constitutional 
provision, it follovvs that departmental rules, investigations, and re- 
ports of post office inspectors cannot be received in évidence over the 
protest of one on trial under indictment. 

[7] It is true that the testimony as to the reports of post offices 
robbed was limited by the court in its charge to the issue of defend- 
ant's knowledge. But we are of the opinion that even for that pur- 
pose such évidence was inadmissible. And it had no bearing under 
the issue of whether the stamps had been stolen from the government 
and was prejudicial. The civil case of Grayson v. Lynch, 163 U. S. 
468, 16 Sup. Ct. 1064, 41 L. Ed. 230, holding when a contagions dis- 
ease among cattle had grown to be an épidémie could be testified to 
by officers deriving their information from officiai reports, is net an 
authority on the question in a criminal case as to whether one or more 
post offices hâve been burglarized, nor on the question of whether the 
défendant had knowledge that he was receiving stolen property. 

The motion for a peremptory direction to the jury to find the de- 
fendant not guilty should hâve been sustained. 

|8] 5. To the third count of the indictment défendant filed a de- 
murrer, and after verdict a motion in arrest; both urging that the 
said count was so indefinite and uncertain as to prevent the défendant 
from pleading the verdict in bar. This count of the indictment 
charges défendant with receiving an aggregate value of postage 
stamps, the property of the government, at a place within the juris- 
diction of the court, and at a time named, and with having received 
the same from Burt for conversion, knowing the same to hâve been 
stolen from one or more post offices within the state of Kansas. Those 
are ail the allégations in the charging part of the count. It is not 
charged by whom the stamps were stolen. It is not charged when 
they were stolen, other than at some time theretofore. It is only 
charged that the same were stolen from certain post offices within the 
state of Kansas. The aggregate value is charged, but of what dénom- 
inations, and number of stamps of any particular dénomination or 
dénominations, are not alleged. This count of the indictment is most 
gênerai, and practically a blanket charge. It is alleged from whom the 
défendant received the stamps, which was not necessary, under the 
holding of Kirby v. United States, 174 U. S. 47, 19 Sup. Ct. 574, 43 
L. Ed. 809. In that case, however, it was alleged from what post 
office the stamps were stolen and by whom stolen, and the number 
of the stamps and their dénominations stated — a form of indictment 
followed in the case of Callahan v. United States (C. C. A.) 195 Fed. 
924, recently decided by this court, quite différent from the indictment 
in the case at bar. 

It was argued by counsel for the government that it is not neces- 
sary to make it appear that the stamps were stolen within the period 
of the statute of limitations — a proposition possibly correct. An in- 
dictment is for the purpose of conferring jurisdiction and to advise 
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the court of the nature of the charge. And the charge niust be made 
so certain that a verdict thereunder can later be pleaded at bar. But 
an indictment is for the further purpose of advising the défendant of 
the charge that he must meet, and ail that he must meet. Aside f rom 
defendant's corrupt purpose in buying the stamps, the aggregate value 
of the stamps, and the unnecessary allégation that he received them 
from Burt, there is not one definite or spécifie allégation in this count 
of the indictment. The allégation is that the stamps were taken at 
certain post offices in the state of Kansas. The names or location of 
the post offices are not given, and we take judicial notice of the fact 
that there are more than 1,200 post offices within the state of Kan- 
sas. Défendant had the right to meet the allégation that the stamps 
had been stolen, but could only meet it by investigating this large num- 
ber of offices, and for an indefinite time in the past. 

One can readily sec why the government ought not to be compelled 
to allège by whom stolen, because such fact might not be ascertaina- 
ble. But, if offices had been robbed, the government through its sev- 
eral agencies knew that fact. Every post master daily knows of the 
amount of stamps and the dénominations thereof his office has ou 
hand. Every office is debited with the stamps supplied on réquisitions, 
and is credited with the sales made, when foUovi'ed by remittances. 
If it were a fact that offices had been burglarized, such fact could eas- 
ily be made known to the grand jury, and the grand jury could and 
should hâve apprised the court and the défendant of such fact. 

The count in question of the indictment has three récitals "to the 
grand jury unknown." The number and dénomination of the stamps 
are alleged to be unknown, the names of the post offices from which 
the stamps were stolen are alleged to be unknown, and the names of 
the parties who stole the stamps are alleged to be unknown. The last 
is immaterial under the holdings of the Suprême Court, and there need 
hâve been no allégation with référence to that matter. But the first 
two of said matters are important, and are allégations put in issue by 
the plea of not guilty, and are allégations that must be sustained by 
évidence on the part of the government. If post offices had not been 
burglarized, and stamps taken, later bought by défendant, there should 
hâve been no indictment. And if offices had been broken into, the 
government agencies knew the facts, and spécifie and definite alléga- 
tions could easily hâve been made, both as to the number and the 
dénomination of the stamps stolen and from what offices stolen. It 
is of great importance that the criminal laws be enforced against vio- 
lators of the law, and technicalities should not be used as a shield for 
criminals. But it is of equal importance that the liberty of citizens 
should be a matter of concern, and, before a person is put on trial 
for a felony, an indictment should be returned against him, and that 
such indictment be allégations of fact, and not of récitals "which are 
to the grand jury unknown." Such allégations are permissible from 
necessity only when the grand jury does not hâve and cannot obtain a 
knowledge of the facts. United States v. Rilev (C. C.) 74 Fed. 210 
(by Taft, Circuit Judge) ; State v. Stowe, 132 Mo. 199, 33 S. W. 799, 
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and the authorities cited in the opinion by Judge Sherwood ; Coffin v. 
U. S., 156 U. S. 432, 451, 15 Sup. Ct. 394, 39 L. Ed. 481. 

Of the many cases cited by counsel, and those found by independent 
investigation, the fact is disclosed to us that apparently there is no case 
but the name of the post office and when the larceny was committed 
are recited in the indictment. The récent case of Floren v. United 
States, 186 Fed. 961, 108 C. C. A. 577, decided by this court, is a 
case in point, with many of the leading authorities cited by Judge 
Sanborn in the opinion. The indictment in that case was for posting 
a nonmailable letter. The letter was not set out in the indictment. 
The date of the letter was not given, nor was it in any way identifîed. 
It was alleged that it was deposited in the mail in a certain county, 
but the name of the post office was not stated. It was held that the 
indictment was subject to a motion in arrest of judgment after verdict 
of guiky. 

It should be kept in mind that the elementary and fundamental 
proposition with référence to a demurrer to an indictment is that a 
question as to its sufificiency must be considered upon the sole theory 
that the défendant is presumably innocent. The substance of this in- 
dictment is that said stamps, of an aggregate value, without référence 
to kind or dénomination, had been stolen at some unknown place, by 
some unknown person, at some unknown time. As ilkistrations, see 
Pettibone v. United States, 148 U. S. 197, 202, 13 Sup. Ct. 542, Z7 
Iv. Ed. 419; United States v. Hess, 124 U. S. 483, 486, 8 Sup. Ct. 
571, 31 E. Ed. 516. The language of the opinion in the case of United 
States V. Cruikshank, 92 U. S. 542, 558 (23 L. Ed. 588), as used by 
the Chief Justice, is quite appropriate hère : 

"The object of tbe indictment Is, flrst, to furnlsh the aecused with siieli a 
description of (he charge against hira as will enable hlni to uiake his défense, 
and avail himself of his conviction or acquittai for protection against a fur- 
ther prosocution for the same cause; anrl. second, to infonn tlie court of tlie 
facts alleged, so that it niay décide whether they are sufficient in law to 
support a conviction, if one should be had. For this, facts are to be stated. 
not conclusions of law alone. A crime is niade up of acts and intents, and 
thèse must be set forth in the indictment, with reasonable particularlty of 
time, place, and circumstances." 

A concurring opinion of Justice Clifford in the same case is like- 
wise appropriate: 

"Descriptive allégations in criminal pleadlngs are required to be reason- 
ably defiuite and certain, as a neeessary safeguard to the aecused against 
surprise, misconception, and error in condncting his défense, and in order 
that the judgment in the case may be a bar to a second accusation for the 
same charge. Considérations of the kind are entitled to respect; but it is 
obvions that, if sueh a deseriptlon of the ingrédient of a défense ereated and 
deflned by an act of Congress is held to be sufficient, the indlctweiit must 
become a snare to the accused, as it is scarcely possible that an allégation 
can be framed which would be less certain, or more at varianee with the 
universal rule that every ingrédient of the offense must be clearly and aecu- 
rately described, so as to bring the défendant within the true inteut and 
meaning of the provision defining the offense." 

The District Court was in error when it overruled the demurrer, 
and likewise in error when the motion in arrest of judgment was 
overruled. 
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The judgment below is reversed, and the case remanded to the 
District Court, with directions to grant the motion in arrest of the 
judgment, and to discharge the défendant. 

It is so ordered. 

HOOK, Circuit Judge. I concur in the reversai of the judgment, 
but not in ail that is said to that end. Nor do I concur in the criti- 
cisms ôf the third count of the indictment, and as their effect is not 
confined to this case, but affects generally the future administration 
of justice, I feel I should briefly express my views. 

It should be borne in mind that the crime charged is not larceny, 
but, on the contrary, the receipt by the accused with intent to con- 
vert to his own use stolen property of the United States, knowing it 
to hâve been stolen. The crime is not accessorial, but a substantive 
one defined by statute, and ail the éléments are charged in the indict- 
ment. This is not denied, but it is said by my Brothers that the charge 
is not made with sufficient particularity to make it good in law, and 
in support of that conclusion various omissions are recited in the fore- 
going opinion. L,et us see what they are : 

(1) The name of the party who stole the postage stamps which the 
accused received is not given. But it is conceded in the opinion that 
he need not bave been named in the indictment. In many cases it 
would be impossible, and doubtless was impossible hère. See Semon v. 
State, 158 Ind. 55, 62 N. E. 625. 

(2) The indictment does not charge when the stamps were stolen, 
other than "theretofore." But if the crime charged had been the 
larceny itself, and the date had been specified, the date need not hâve 
been adhered to in the évidence. Proof of a time within the statu- 
tory limitation would be sufficient even on a charge of larceny. It 
seems to me that the particular time of the theft is unimportant in a 
case like this. The détails of the theft, when, where, and by whom 
committed, are not éléments of the offense of receiving stolen prop- 
erty, and it is unnecessary to set them ont descriptiveiy. See Com- 
monwealth v. Campbell, 103 Mass. 436. 

(3) While the aggregate value of the stamps is stated, their number 
and dénominations are not specified. But the description in the indict- 
ment is: 

"A large number of United States postage stamps of various dénomina- 
tions, the exact number and dénominations of said stamps being to the grand 
jurors unknown, and being of the aggregate dénomination and value of three 
hundred and flfty dollars." 

This seems to me quite sufficient. The requirement of my Brothers 
imposes an impossible task of pleading in this and many other cases 
of the character. Reflection upon the frequency of post office bur- 
glaries, the theft of stamps of various dénominations from various 
offices, the bunching and handling of them for disposai, not by par- 
ticular description, but by value, the ease of admixture, use, etc., makes 
obvious the burden imposed. See Miller v. State, 165 Ind. 566, 76 
N. E. 245 ; State v. Kosky, 191 Mo. 1, 90 S. W. 454. In the first of 
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thèse cases may be found quite a list of descriptive récitals which hâve 
been held sufficient. 

(4) That while the indictment charges the stamps were stolen froni 
"certain post offices in Kansas," the names or locations are not given. 
Yet, as I read the foregoing opinion, it is elsewhere said that the 
above-quoted words might properly hâve been omitted. See State 
V. Crawford, 39 S. C. 343, 17 S. E. 799. In this case it was held that 
the indictment need not state either the time or place of the larceny. 

The above are the omissions which it is held render the indictment 
fatall)' détective. I cannot, however, avoid the conviction that it is 
amply sufficient to advise the accused of the crime charged, and to 
enable him to plead the judgment in bar of another prosecution. It 
describes the property as postage stamps ; that they were of a speci- 
fied aggregate dénomination and value, and states that they belonged 
to the United States, but had been previously stolen from post offices 
in Kansas ; also that, knowing the stamps had been stolen and intend- 
ing to couvert them to his own use, the accused received them from 
a man whose name is given, on or about a date specified, and in Sedg- 
wick county, Kan. What more is needed? It is alleged that the 
names of the post offices and the stamps stolen from each are unknown 
to the grand jurors; and that might well be so. The name of the per- 
son from whom the stamps were received is given, and, though not nec- 
essary to be stated (174 U. S. 47, 19 Sup. Ct. 574, 43 L. Ed. 809), 
it would nevertheless be of value in identifying the oiïense, if such 
identification had not already been made. Hendricks v. United States, 
223 U. S. 178, 32 Sup. Ct. 313, 56 L. Ed. 394, is a late évidence of 
the tendency of the Suprême Court upon the subject of criminal 
pleading. 
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(C^irouit Coiu-t of Appeals, Fiftli Circuit. October 7, 1912. 
Rebearing Denied Deceniber 3, 1912.) 

No. 2,192. 

corporatioks (§ -it.'î*) — action by bonimolders — (ïrounds for equitable 
Kei.ief. 

Atter il rallroiul coiiipauy bad is.sued bonds secnred by a niortsage, it 
leased Its propeity for u long terni to the Soiitberii l'aciflc Couipany, 
which owned ail of its stock, and the latter coniiiany assiuiied Its llabil- 
ities and operated its road as a jiart of its own systeui, paying as rental 
a iiercpntage of its own earnings. Later an ngreenient was niade, and 
indorsed on the bonds, by which the bondholders, who were also large 
stocklioUlers of the i^outheru l'acitic Onipany, agreed to accept in full 
of the interest each year wlintever sum could lie paid from the earnings 
of the inortgagor, after paynieut of certain expenses and charges for ini- 
provenients, etc., snch snin to be annually deterinined by the directors. 
No interest was ever paid tliereafter, nor was any sinking fuiid set aside 
for paynient of the principal as reijuired by the niortgage. The directors 
annually niaking a fluding tliat no funds were available therefor, coni- 
pbdnants, who owned a large ainount, but not a niajority, of the bonds, 
brought suit aguiust the ni.ortgagor and the Southern l'aciflc Company, 

*For other cases see snme topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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allesiuf: that tlie latter, thr<mi;h its stock owuership, wliolly controlled 
tho iiiortsusoi', eleetiiii; its officers and dlrectors, and dietatiuR their ac- 
tion: that it niade ivs own treasurer assistant treasurer of tlie niortîiafïor. 
to wlioni It cansed ail net earniufïs to lie transmitted, whlch were nilnjiled 
wlth its own funds and converted to its own use, belui; in part iised lu 
payaient of dlvldcjids to its stockholdors ; that for several years suC'i 
earnlnirs had been sutficieut to pay interest on ttie bonds, if bonestly 
applied. and that tlie déclarations of no fnnds annnally niade liy the dl- 
rectors were untrue, and in trand of the rights of the l)oiidholders ; that 
the true condition of the niortjrnsor could not be ascei;tained from its 
books, liut from tlie books of tlie Southern l'acifie €oiiii)aiiy only ; and the 
bill prayed, inter alla, for discovcry and an accountins;. Held that, 
whether or not the bondholders' ajrreenient with resjiect to interest was 
valid and enforceable, it was a duty which the dlrectors owed to ail 
bondholders in actlii},' thereunder to do so in good faltli. and that the 
allégations of the bill stated a case which entitled coinplainants to équi- 
table relief. 

(Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1854; Dec. 
Dig. § 473.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Texas ; Thomas S. Maxey, Judge. 

Suit in equity by Thomas H. Hubbard and others against the Gai- 
veston, Harrisburg & San Antonio Railway Company, the Southern 
Pacific Company, and others. Decree for défendants, and complain- 
ants appeal. Reversed. 

Thomas H. Franklin, of San Antonio, Tex., and Adrian H. Joline, 
of New York City, for appellants. 

C. L. Bâtes, of San Antonio, Tex., and James A. Baker, of Hous- 
ton, Tex., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and EOSTER, 
District Judge. 

EOSTER, District Judge. On March 26, 1907, Thomas H. Hub- 
bard, a citizen of New York, and the Crocker Estate Company, a citi- 
zen of California, alleging themselves to be each the owner of upwards 
of $1,000,000 of the Western Division second mortgage bonds of 
the last-named défendant, brought their bill in equity against the 
Union Pacific Railroad, a citizen of Utah, and the Oregon Short Line 
Railroad Company, a citizen of Oregon, against Frank Storrs, a citi- 
zen of New York, and W. P. Hillhouse, a citizen of California, trus- 
tées under said mortgage, and against the Southern Pacific Company, 
a citizen of Kentucky, and the Galveston, Plarrisburg & San An- 
tonio Railway Company, a citizen of Texas, hereinafter respectively 
termed the Pacific Company and the Galveston Company. The allé- 
gations and prayer of the bill will be referred to fully hereafter. 

The said trustées filed answer and what they termed a cross-bilL 
'i'he Union Pacific, the Oregon Short Line, and the Pacific Company 
filed pleas to the jurisdiction. Complainants obtained leave and 
amended their bill. The pleas of the Union Pacific and the Orego:i. 
Short Line were allowed, and that of the Pacific Company was over- 
ruled. The Pacific Company and the Galveston Company then filed 

•For otber cases see s^îTie topic & § nl'Mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Spécial and gênerai demurrers, which were sustained in part, and 
complainants were allowed to amend. 

On April 4, 1910, complainants filed their amended and re-engrossed 
bill, amplifying and repëating their original allégations. 

On May 18, 1910, the Pacific Company and the Galveston Com- 
pany filed gênerai and spécial demurrers of the same ténor, numbered 
from 1 to 14, inclusive, and the court sustained the second and third 
demurrers of each, going to the whole bill, but did not pass upon the 
others. The said second demurrers set up that ail the bondholders 
were necessary parties to the bill, and the third that the bill was 
without equity. 

Complainants were again allowed to amend, and on September 5, 
1910, they filed extensive amendments, correcting numerous clérical 
errors, and adding many paragraphs to their bill, and alleging the 
Pacific Company to be the holder of $1,100,000 of said bonds, and 
Henry E. Huntington, a citizen of California, Arabella D. Huntington, 
a citizen of New York, and Leland Stanford, Jr., University, a citizen 
of California, to be the holders of the balance of said second mort- 
gage bonds, issued and outstanding, not held by the complainants or 
the Pacific Company, and prayed that they be made parties to the suit, 
if deemed necessary by the court. 

On November 7, 1910, the Galveston Company and the Pacific 
Company filed gênerai and spécial demurrers to the re-engrossed bill 
as amended, numbered from 1 to 21, inclusive, of identical ténor, and 
on January 3, 1911. the Galveston Company fiied four additional spé- 
cial demurrers. On January 16, 1911, complainants having declined 
to , further amend, the court entered a dccree sustaining demurrers 
3 and 7 of both défendants, filed May 18, 1910, demurrer 16 of the 
Pacific Company, filed the same date, and demurrers 1, 4, 5, 7, to 18, 
inclusive, and 20 and 21 of both défendants, filed November 7, 1910, 
and dismissed the bill. Demurrers 1, 2, 3, and 4 of both défend- 
ants, filed May 18, 1910, go to the whole bill. Ail the other de- 
murrers are to either specified paragraphs or to unidentified parts of 
the bill. On the same day the motion of both défendants to strike 
from the files the cross-bill of Storrs and PliUhouse, trustées, was sus- 
tained. 

From the decree and order complainants hâve appealed, and assign 
as errors the striking of the cross-bill and the sustaining of the said 
demurrers. 

In this matter the pleader seems to hâve proceeded upon the time- 
honored theory that a good case should not be allowed to fall for 
lack of sufficient allégation, for the re-engrossed and amended bill 
is voluminous, covering some 87 pages of the printed ixcord, and 
the cause of action could hâve been more briefly and succinctly stated. 
But no doubt this is in part due to the repeated demurrers filed, and 
the défendants, perhaps, might also be charged with prolixity. 

Complainants, by their re-engrossed bill as amended, allège the 
following f acts : 

In 1850 the Buiïalo Bayou, Brazos & Colorado Railroad Company 
was incorporated by the Législature of Texas to operate a railroad' 
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from Buffalo Bayou to the Brazos river. It was sold out under fore- 
closure, and in 1870, by act of the Texas Législature, its name was 
changed to the Galveston, Harrisburg- & San Antonio Railway Com- 
pany, and it was authorized to extend its line from San Antonio 
west to the Rio Grande, and to borrow money and issue bonds. Col- 
lis P. Huntington, Leland Stanford, Charles Crocker, and Mark Hop- 
kins, ail now deceased, had acquired practically ail of the stock of the 
Galveston Company and of certain other railroads, which together 
now comprise the Southern Pacific System and form a continuons line 
across the continent from San Francisco to New Orléans, and were 
operating them practically as one road. On July 1, 1881, the Galves- 
ton Company issued $6,709,000 of bonds, maturing in 50 years, with 
ïnterest at 6 per cent., payable semiannually on January Ist and July 
Ist, and $6,354,000 of them were sold and the proceeds used in fur- 
ther building and equipping its line from San Antonio to El Paso and 
to Eagle Pass, called the Western Division. A deed of trust was ex- 
ecuted, naming Storrs and Hillhouse as trustées, and imposing a sec- 
ond mortgage and lien on the said Western Division and on certain 
-other property, and providing that after 1886 1 per cent, of the ag- 
gregate amount of the principal of the bonds issued should be set aside 
annually as a sinking fund for their rédemption. And in case of 
default in payment of interest or setting aside of the sinking fund, 
continuing for more than one year, upon the request in writing of the 
holders of a majority of the bonds, the trustées were empowered to 
enter upon and take possession of the property, and to manage and 
operate it. Huntington and his associâtes organized the Southern 
Pacific Company of Kentucky (herein referred to as the Pacific Com- 
pany), which was incorporated lay the Kentucky Législature on March 
17, 1884, and transferred ail of their holdings in the Galveston Com- 
pany and the other Connecting roads to it in exchange for its stock. 
AU of the stock of the constituent railroads was retired from circu- 
lation and permanently deposited in trust with the Union Trust Com- 
pany of New York. On February 10, 1885, the Pacific Company en- 
tered into a contract, subsequently slightly amended, termed a lease, 
with the said railroads, including the Galveston Company, and then 
operated them as a single company by virtue of the contract. By this 
contract the Pacific Company assumed ail the liabilities of the Gal- 
veston Company, except the principal of its mortgage indebtedness, 
and bound itself to pay the interest on the said second mortgage West- 
ern Division bonds and to pay the Galveston Company I614 per cent, 
of its (the Pacific Company's) net eamings. The Pacific Company 
paid the interest on thèse bonds regularly from 1885 to 1890, and 
then, the earnings of the System being impaired, the holders of the 
bonds, who were also large stockholders in the Pacific Company, en- 
tered into a verbal agreement to postpone payment of the said interest 
to certain fixed charges and expenditures to be made by the Galves- 
ton Company, and the substance of this agreement, which we will 
hereafter term the stamped agreement, was indorsed on the bonds. 
It is in the f ollowing words and figures : 

"Interest on this bond, notwlthstanding the terms and provisions thereof, 
is to be due only on the Ist day of Jauuary of each year until the payment 
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of the principal sum représentée! thereby and only at siich rate (not exceed- 
ing In any event 6 per centnm per annum) as tlie net earnings and income 
of the Galveston, Harrisbnrg & San Antonio liaihvay Conii)any in eacli year 
endins ou tlie Ist day of July next preceding tlie day above fixed for tbe 
payment of annnal interest tiereon shall suftice to pay npon ail the bonds of 
thls issue outstanding on sucli Ist day of January, after flrst paying froni 
tlie earnlngs and income of sald Company the expenses of and coniiected 
with operating its railways and of keeping np and maintaiuing the same 
with thelr appnrtenauces and ail improvenients, additions, betterments, re- 
newals, and acquisitions, and for providing aud keeping u)i suitable equip- 
ment, and the expenses of conducting said compauy's business and afl'airs 
and maintaining its corporate organization, and after likewise paying froni 
said earnings and income the interest payable from time to time upon tbe 
bonds of this Company lînown as the ï'irst Mortgage Easteru Division I^onds, 
Second Mortgage Eastern Division I^onds, and First llortgage Mexican «& 
Pacific Extension Bonds, whieh may he from time to time outstanding, and 
such amounts as may be prescribcd to be paid to or towards siuking funds 
for the payment or rédemption thereof. And if in any year the amount as 
ascertalned and determined hy the board of directors of said raihvay Com- 
pany to be applicable to the payment of such annual interest on the bonds 
of which this bond forms a part sliall not be sutlicient for the fuU payment 
of interest at the rate of 6 per centum per annum thereon, the amount of 
such deflciency, whether partial or total, shall not be cunuilative, nor be 
made up ont of any surplus income of subséquent years, but shall be abso- 
lutely waived, relinquished, and discharged." 

The Pacific Company owiis $27,506,œO of the stock of the Gai- 
veston Company out of $27,840,000 issued, and before and after the 
exécution of the lease it was in full control of the Galveston Com- 
pany, narped its rates, and elected its officers, sone of whom were 
always officers of the Pacific Company, and there was no dilïer- 
ence whatever in the management and control of the two companies. 
Shortly after the agreement of February 10, 1885, vi^as entered into, 
the state of Texas claimed it to be contrary to the laws and public 
policy of the state. The Pacific Company and the Texas Companies, 
including the Galveston Company, did not admit it to be so, but 
nevertheless, in déférence to the opinion of the state authorities, 
abrogated the contract ; but complainants allège the agreement was 
within the corporate powers of each of the companies and that they 
were authorized by the laws of the states and territories of their in- 
corporation to enter into it. Thereafter the Pacific Company exercised 
the ownership, management, and control of the Galveston Company, 
by transferring to certain of its employés sufficient shares of stock to 
qualify them, and electing them as officers and directors of the Gal- 
veston Company. It named its own président as président of the Gal- 
veston Company, and ever since then the président of the Pacific 
Company has been président of the Galveston Company. It elected 
its own treasurer, located in the city of New York, as assistant treas- 
urer of the Galveston Company, and caused ail the moneys of the 
Galveston Company, after paying taxes and operating expenses, to 
be remitted to him at New York, and he did not deposit them to the 
crédit of the Galveston Company, but mingled them with the moneys 
of the Pacific Company. Over $9,000,000 of the Galveston Company's 
funds hâve been so transferred since the institution of this suit. Nei- 
ther the Pacific Company nor the Galveston Company has ever muCc 
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any effort to set aside the sinking fund provided for by the deed of 
trust, and since 1890 no interest whatever bas been paid. 

The board of directors of the Galveston Company were bound to 
détermine in good faith the amount of earnings and income of the 
Galveston Company, and keep a correct account, and hâve not done 
so. In 1900, and each year thereafter, the board of directors of the 
Galveston Company wrongfully, and as a mère perfunctory act, passed 
resolutions decîaring they had ascertained there was nothing aipplica- 
ble to the payment of the interest ; whereas in truth and in f act there 
was enough earned, under a proper accounting, to pay the interest on 
the said second mortgage bonds. The true condition of the Galveston 
Company is not ascertainable from its books, but can only be ascer- 
tained from the books of the Pacific Company. The Pacific Company 
has wrongfully charged up varions items of expansé (giving the dé- 
tails) to the Galveston Company, and exacted payment of them in préf- 
érence to the interest on the said second mortgage bonds. Since 1904 
the Pacific Company has earned annually from $11,000,000 to $26,000,- 
000 surplus over and above ail expenses, wherein was included part of 
the earnings of the Galveston Company, and since 1905 has paid divi- 
dends on its stock, including the stock issued in exchange for the stock 
of the Galveston Company, of from $2,000,000 to $10,000,000 per ain- 
num (giving the detailed figures), but leaving the interest on the sec- 
ond mortgage bonds unpaid and the sinking fund not provided for. 
In 1904 complainants protested against the payment of dividends, and 
demanded payment of their interest, which was refused. In 1906 com- 
plainants notified the trustées of the default in payment of interest, 
and requested them to enforce the contract rights of the bondholders ; 
but the trustées hâve failed and refused to do so. Complainants waive 
the interest from 1890 to 1904, and ofïer to surrender the coupons for 
same, on behalf of ail other bondholders, except the Pacific Company, 
as well as complainants. The bill prays for process, for the abrogation 
of the stamped agreement, for a decree decîaring the bonds and cou- 
pons valid and maintaining the lien on the Western Division, for the 
ascertainment of the amount of interest due since January 1, 1904, and 
the amount of default in the sinking fund, and an order for the pay- 
ment of same by a day to be fixed, and the enforcement of same by 
foreclosure and sale and by other incidental orders, for an accounting 
from the Pacific Company and judgment against it as trustée, and for 
gênerai relief. 

It is contended by défendants in support of their gênerai demurrers 
that the remédies provided in the mortgage were embodied therein 
for the protection of the bondholders as a class, expressly made sub- 
ject to the control of the hoklers of a majority in amount, and plain- 
tiffs, being minority bondholders, cannot maintain a suit to foreclose 
the mortgage. Fairly considering their bill, ail they are attempting 
is to collect the interest past due and hâve the sinking fund made 
whole, and in their oral and printed arguments they hâve disclaimed 
any other intention. It is well settled that, regardless of such provi- 
sions of a mortgage, if the contract has been breached, the minority 
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stockholders cannot be deprived of their right to équitable relief be- 
cause a majority of the bondholders, whose interests might be ad- 
verse, should décline to join with them. This seems to be conceded 
by défendants; but it is further contended that the stamped aigree- 
ment constituted a novation, and hence the complainants are not mort- 
gagees, but are simple contract creditors, and hâve no lien upon the 
property, and their right of action is plain and adéquate at law. 

As we read and construe the stamped agreement, it does not amount 
to a novation. There is no change of debtor or creditor, and no new 
debt is substituted for the old one. The holders of the bonds, for rea- 
sons doubtless good and sufficient to them at the time, agreed to post- 
pone the interest to the payment of the items enumeraited; but that 
is ail. The principal of the debt is unimpaired in any event, and the 
interest is only waived to the extent the net income in any one year 
is not sufficient to pay it. The lien was not vacated, and it is imma- 
terial, for the purpose of paissing upon the demurrers, whether the 
stamped agreement should be considered voidable or not. If it is set 
aside, the mortgage and deed of trust would be unimpaired ; and, on 
the other hand; if its provisions hâve been violated as alleged, com- 
plainants would still be entitled to équitable relief. 

From the allégations of the bill it appears that the relations of the 
Pacific Company to the Galveston Company are not those of mère 
stock ovvnership. If, having the absolute power of control over the 
Galveston Company, the Pacific Company bas, either directly or in- 
directly, deliberately and improperly breached the conditions of the 
mortgage and stamped agreement, it could not in equity and good con- 
science escape the obligations thereby imposed. Southern Pacific Ter- 
minal Co. V. Interstate Commerce Commission, 219 U. S. 498, 31 Sup. 
Ct. 279, 55 L. Ed. 310. 

The board of directors of the Galveston Compainy are given no ar- 
bitrary pow^er to say what shall be paid in préférence to the interest 
on the bonds. They are to be guided and restricted by the stamped 
agreement, and it is their duty to honestly and truthfully détermine 
what expenditures were properly privileged. No part of the earnings 
of the Gailveston Company, either derived from its local business or as 
a part of the Southern Pacific System, could be applied to the pay- 
ment of debts or expenses not privileged by the stamped agreement, 
nor to pay dividends on the stock of the Pacific Company to the dét- 
riment of the bondholders. 

It is alleged that the true condition of the Galveston Company can- 
not be ascertaiined from its books, but can only be ascertained from 
the books of the Pacific Company, and an accounting by the Pacific 
Company is sought. To that extent, at least, the bill would lie against 
the Pacific Company; and if it hajs, as alleged, improperly applied 
the earnings of the Galveston Company, that ought to hâve been ap- 
plied to the payment of the interest on thèse bonds, necessarily it could 
be forced to refund the same. 

The gênerai demurrers aiso set up that ail the other bondholders are 
necessary parties to the suit. While they are no doubt proper parties, 
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if the minority bondholders hâve standing to prosecute a suit in eq- 
uity for the enforcement of their individual rights, it necessarily fol- 
lows that they are not indispensable, there being no question ajs to ju- 
risdictional amount involved. 

The seventh demurrers, filed May 18, 1910, go to "ail that part of 
the bill," etc., without identifying by line, paragraph, or page the part 
demurred to, and perhaps, in the interest of good pleaiding, should hâve 
been overruled for that reason alone. They set up that the agreement 
of February 10, 1885, "as appears from the allégations of said bill," 
are ultra vires of the defendaints and void in law. As we read the bill, 
no such allégation is made, but the allégation is as above set out. 
But, even if it were true that this agreement was void as contended, 
the Pacific Company could not escape the obligaitions and liability aris- 
ing from its alleged conduct. 

Without going into a more extended discussion of the demurrers 
filed by the défendants and sustained by the court, we do not find on 
careful considération that the bill is multifarious, or contains scandal- 
ous or impertinent allégations. It is based on a single cause of action, 
and while plaintiffs ask for the cancellation of the stamped agreement, 
and in the alternative for a judgment, even if it is not canceled, in 
either event their rights would be the same, and they would be entitled 
to identical relief. 

In view of the length of time the suit hais been pending without 
issue being joined, we hâve also examined the demurrers not passed 
upon by the lower court, and are of the opinion that ail the demurrers 
should be overruled. The cross-bill of Storrs and Hillhouse was prop- 
erly dismissed. 

The decree is reversed, and the cause remanded, with instructions 
to overrule ail the demurrers. 



CONTINENTAL & COMMERCIAL NAT. BANK OF CHICAGO v. COBB. 
(Circuit Court of Appeals, First Circuit. November 27, 1912.) 

No. 99G. 

1. GuARANTY (§ 28*) — Action — What Law Govebns. 

The rule applied tliat, where a coutract of guaranty and the note guar- 
auteed were made in Illinois, both were governed as to the guarantor's 
liability by the statutes of that state. 

[Ed. Note.— E'or other cases, see Guaranty, Cent. Dig. § 29; Dec. Dig. 
§ 28.*] 

2. GUAEANTT (§ 71*) — StAIBTES — CoNSTRDCTIOS. 

Hurd's Rev. St. 111. 1911, c. 132, § 1, provides that when any person 
bound as surety for another apprehonds that bis principal is llkely to 
become insolvent or to remove from the state without discharglng the 
contract, if a right of action bas accrued he may, in writing, retiuire the 
creditor forthwith to sue on the same, and miless the creditor, within a 
reasonable time and with due diligence, commences suit and prosecutes 

•For other cases Bee same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the same to final judsiuent and exécution the snrety sliall be discharged. 
Eelil tliat the statute includea a contract of f;uaranty. 

[Ed. Note. — For otlier cases, see Guaranty, Cent. Dig. § 81; Dec. Dig. 
§ 71.* 

For other définitions, see AVords and l'iirases, vol. 8, pp. 6811-GS1.'>.] 

3. Guaranty (§ 71*) — Discharge of Guarantor — Staïutes — Co.\tract Pko- 
viaioNS. 

Wliere a srnaranty of payment of an indebtedness to a bank stipnlated 
that tUe liank. at any tinie, in auy nianner. and on sucli ternis as it saw 
fit. niisiit extt'ud tlie tiuie and alter the niannor of paynieut of the in- 
debtedness or auy part tiiereof by the iiriucipal debtors witbout notice 
to the guarantor, witliout affecting the gnar.-mtor's liability, snch provi- 
sion superseded tlic guarantor's statutor.y right to conipel the creditor 
to sue t!ie principal debtors on notice as a condition to the guarantor's 
discbarge, eonferred by Ilurd's Itev. St. 111. 1!)11, c. i;J2, § 1. 

[Ed. Note. — l'or other cases, see Guaranty, Cent. Dig. § 81; Dec. Dig. 
§ 71.* 

Discharge of guarantor by discharge of principal witbout payment or 
satisfaction, see note to -\Etua Indenniit,y Co. v. Auto-Traction Co., 78 C. 
C. A. 2m.]' 

•1. Guaranty (§ 62*) — Additionai, Coulateral Security — Négligence; op 
Ceedîtor. 

Where a creditor. in addition to defendanfs guaranty of the dcbt. re- 
ceived froni tlie principal debtors as collater;il security a note seciu'ed 
by a trust deed of real estate, and the guarantor had notice of a sale of 
tbe real estate for taxes in ample time to havo redeenied the sanie lu 
order to protect tlie security If lie had desired to do so, lie was iiot dis- 
charged froiii liability because of the creditor's failnre to foreclose the 
trust deed and to jiay the taxes for whieh the land was ultiniately sold, 
the priniary duty (o look after tlie collatei'ul resting on défendant, plaiu- 
tlff's duty, if any, being secondary only. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 72; Dec. Dig. 
§ 02.*] 

5. Courts (§ .'i.jO*) — Procédure — Daw Actiox ïkied to Court — Scope of Ap- 
peau. 

The ruie ap])lied that, uiider Rev, St. ^§ Cl!). 700 (TT. S. Comp. St. IftOl. 
pp. 025. 570), providing for gênerai and s]ic;-ial tindiiigs in cases wliere a 
Jury trial is waived. there can be no apiieal on any (piestion excejit tliose 
arising in the progress of tbe trial or vvitli référence to iiuestioiis of law 
arising on flndings of ultiniate facts. 

[Ed. Xote. — For other cases, see Courts. Cent. Dig. § 037 ; Dec. Dig. § 
n5();* Ai>peal and lOrror, Cent. Dig. § .'î;!07.;i 

In Error to the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge. Jud.çe. 

Action by the Continental & Commercial National Bank of Chicago 
against John C. Cobb. Judgment for défendant, and plaintiff brings 
error. Reversed and remanded. 

HolJis R. Bailey, of lîoston, Mass.. and Abraham Meyer, of Chi- 
cago, 111. (Currier, Rollins, Young & Pillsbury, of Boston, Mass., and 
Mayer, Meyer, Austrian & Platt, of Chicago, 111., on the brief), for 
plaintiff in error. 

Jeremiah Smith, Jr., of Boston, Mass., for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

uv other cases see same t.oplc & § kumbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PUTNAM, Circuit Judge. This is a suit at comtnon law, in which 
jury trial was waived, upon the foUowing contract: 

'•Tliis agreeiiient, made In Chicago, Illinois, this 14th day of September, 
1905, by John C. Cobb, of Boston, Massachusetts, with the Commercial Na- 
tional Bank of Chicago, witnessetli, that: 

"Whereas, said bank has this day in considération of this contract (and 
other considérations), made a certain loan of thirty-six thoiisand ($36,000) 
dollars, to Albert W. Cobb and Chas. H. Lawrence, evidenced by a promis- 
sory note signed by said Albert W. Cobb and Lawrence, payable to said 
tianli;, on demand, bearing interest at 5% per annum, with whieh note are 
deposited as collatéral security certificates for 300 shares preferred stock 
of Cobb Coeoa Company, and two certain demand promissory notes for $10,- 
000 each, signed by Albert W. Cobb, dated December 15th, 1897, each secured 
by a certain trust deed (being two trust deeds): 

"Now, therefore, upon the further considération of one dollar, and other 
valuable considérations, the receipt whereof is hereby acknowledged, said 
John C. Cobb does hereby guarantee said Bank, its successors and assigns, 
the fuU and prompt payment, at the rate (or in the amount) of not less than 
seventy-two hundred ($7,200) dollars per annum, and interest, of the entlre 
sum of money now or at any time hereafter owing by said Albert W. Cobb 
and Lawrence on account of their said ludebtedness to said bank incurred 
by virtue of said loan and now evidenced by the aforesaid note for $36,000 

"It is expressly stipulated, however, that said bank is not eutitled to de 
mand payments of more than $7,200 per annum and interest, under this 
guaranty, and also that the liability of said John O. Cobb hereunder shall In 
no event exceed the principal sum of $36,000 and aecrued interest thereon at 
5% per annum from this date. 

"It is also stipulated that said bank may, at any time, in sueh manner 
and upon such terms as it may see fit, extend the time and alter the manner 
for the payment of said indebtedness or any part thereof, of said Albert W. 
Cobb and Lawrence, wlthout notice to John C. Cobb, he hereby agreeing be- 
forehand that no such altération of time or terms of crédit shall in any 
manner affeet the liability of John C. Cobb hereunder; and that the guar- 
anty hereby established shall be a continuing guaranty and shall remain in 
full force and efïect until the aforesaid indebtedness of Albert W. Cobb and 
Lawrence is fuily paid and satisfled ; further that said Bank need give no 
notice of acceptance of this guaranty. 

"In witness whereof said John C. Cobb hereto sets his hand and seal at 
the place and time aforesaid. John C. Cobb. [Seal.]" 

The note to which this contract was collatéral was as follows: 
"36000.00 Chicago, 111., Sep. 14, 1905." 

"On demand after date we promise to pay 'the Commercial National Bank 
of Chicago,' or order thirty-six thousand dollars, at its oiiice, for value re- 
ceived, with interest at the rate of flve per cent, per annum, after date pay- 
able semi-annually, having deposited as collatéral security for the payment 
thereof, and for the payment of any other liability or llabilities (due or to 
become due or that may hereafter be contracted) of the undersigned, or the 
guarantors or the endorsers hereon, or any of them, to said bank the follow- 
ing described property: 300 shs. Pfd. Stock Cobb Cocoa Ce, two notes $10,- 
000.00 each of Albert W. Cobb dated Dec. 15. 1897. due on demand both se- 
cured by trust deeds which we hereby give the said bank, or Its attorney 
appointed for that purpose, or the holder hereof, authority to sell, ail, or 
any part thereof, on the maturity of this note,. or at any time thereafter, or 
before in the event of said securities depreciating in value, or on the ma- 
turity of any of the llabilities above nicutioned, at public or private sale, at 
the discrétion of said bank, or the holder hereof, without advertising or 
giving us any notice thereof, and to apply so much of the proceeds thereof, 
to the payment of this note and other obligations above mentioned, as may 
be necessary to pay the same, with ail the Interest due thereon, and also 
to the payment of ail expenses, includlng reasonable attorney's fées and 
200 F.— 83 



514 200 FEDERAL REPOETBR 

charges pald or Incurred for maklng papers, attending and maklng the sale 
oi said collatéral security; and if the sale be public, or at broker's board, 
or be made by an attorney appolnted as aforesaid, the holder of this note 
may purchase thereat, the same as any other person, and in case the pro- 
ceeds of the sale of the said collatéral shall not cover the principal, Interest 
and expenses, we promise to pay the deflciency forthwith after sueh sale 
with Interest at 7 per cent, per annum. And in case of an exchange of, or 
addition to, or substitution for the collatéral above named, or any part 
thereof, the provisions of thIs note shall extend to such new or additional 
collatéral. And we also authorize said bank, at the élection of its président, 
cashler, or any officer thereof, at any tlme to apply any and ail money it 
may hâve in onr deposit account, or the deposit account of any of us, to- 
wards the payment of this note, or any of the obligations mentloned above, 
whether due or not. Albert W. Oobb. 

"Due Chas. H. Lawrence." 

This note had on the back the following indorsements showing pay- 
ments thereon, which were admitted and found by the court to be 
correct : 

"$4500.00 Pald Oct. 13, 1905 also endorsed on 
$10000.00 note Albert W. Oobb secured by Engle- 
wood lots. 

"$3500.00 Paid Nov. 1, 1005 also endorsed $1000.00 Interest on wlthiu, 
on $10000.00 note Albert W. Oobb secured by En- paid to Mar. 14, 
glewood property & 2500.00 on lOOOO.OO note Al- 1906 
bert W. Oobb, sec. by lot on Lake Forest Prop- 
erty. 00. Sept. 14, 1906 

"200.00 paid Dec. 3, 1905 also endorsed 200.00 on Do. Mar. 14, 1907 
10000.00 note Albert W. Oobb secured by Lake Do. Sept. 14, 1907 
Forest Property 

"2000.00 paid on this note April 6, 1906 and also Do. Mar. 14, 1908 
endorsed on $10,000 note A. W. Oobb dated Jan. 18, 1909 Intejrest 
12/15/1897 on within paid to 

"2000.00 paid Apr. 19, 1906 also endorsed on 10,. Mar. 14, 1909 $975 
000.00 note A. W. Oobb dated 12/15/1897 

"600.00 Paid June 11, 1906 

"2500.00 Paid Sept. 16, 1907 

"7715.00 " Jan. 18, 1909 

" 60.00 " Jan. 18, 1909 

"The Oommerclal National Bank of Chicago, 111. 

"By N. R. Losch, Cashler." 

[1] Both the contract and note were made in the state of Illinois, 
and, under the circumstances, are for the purposes of this case gov- 
erned by the statutes of that state. The only statute in point is section 
1 of the act of February 27, 1874 (Hurd's Revised Statutes, 1911, p. 
2305), as foUows: 

"That when any person bonnd as surety for another for the payment of 
money, or the performance of any other contratt in writing, appréhenda that 
hls principal Is likely to beeome insolvent or to remove from the stato, wlth- 
out discharging the contract, if a right of action has accrued on the con- 
tract, he may, by writing, refluire the créditer forthwith to sue upon the 
same ; and unless such créditer shall within a reasonable time, and with due 
diligence, commence suit thereon, and prosecute the same to final Judgmcnt 
and exécution, the surety shall be discharged ; but no such discharge shall 
in any case affect the rights of the créditer against the principal debtor." 

No payments had been made on the note by Cobb, the défendant 
in this suit. Before the bringing of the suit the Commercial National 
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Bank of Chicago transferred to the plaintiff ail its rights in and to 
both the note and the agreement of John C. Cobb, the défendant, 
which we hâve copied. At the conclusion of some correspondence 
which we need not détail, the following letter of January 17, 1910, was 
written to the Commercial National Bank by Andrew R. Sherifï, act- 
ing as attorney in behalf of the défendant John C. Cobb: — 

"925 The Rookery, Chicago, 

"January 17, 1910. 
"Commercial National Bank, Chicago, Illinois. 

"Gentlemen: In response to your vice-presldent Vernon's letter of the lOth 
inst. referring to the Albert A. Cobb and Lawrence indebtedness, in vlew of 
your statement that your people refuse to sell the Lake Forest mortgage and 
inslst that the -whole matter should be settled at once, It seems that my sev- 
eral offers to expedlte payment or liquidation of the debt — I acting on the 
behalf of Mr. John C. Cobb — are expressly decllned by your bank. 

"ïherefore the only thing which now appears open for you to do is to sue 
the principal debtors, and thls Mr. John C. Cobb', without préjudice to any 
rights or forfeitures heretofore existing or arising in his favor, hereby re- 
quires you to do, Inasmuch as he appréhenda that the principal debtors, and 
each of them, are likely to become insolvent without discharging their In- 
debtedness. 

"Yours very truly, Andrew R. SherifC." 

The judgment of the District Court was for the défendant below, 
whom we name herein as the défendant, and thereupon the plaintifï 
below, whom we name herein as the plaintiff, sued eut this writ of 
error. The main défense rests on the statute of Illinois, supplemented 
by the letter from Mr. Sheriff, which we hâve stated. 

[2] We will préface our discussion of the effect of that statute by 
observing that there are no authoritative décisions in Illinois which 
help to solve this case. The plaintiff maintains that the statute has 
relation only to sureties in the spécial sensé of the word, because it 
maintains that the défendant in this case is a guarantor. This is al- 
together too narrow a construction of a remédiai statute to meet 
the approval of any court of justice. The word "surety" is a generic 
word, while "guaranty" is spécifie. Guarantors bave certain spécifie 
protected rights which other sureties do not hâve; but they are enti- 
tled to every équitable right of protection which any surety has. For 
example, Chitty on Contracts, the llth American édition, which is 
the standard édition, in its chapter on Guaranties and Indemnities at 
once launches out into the constant use of the word "surety." Vol. 
1, p. 738, and séquence. 

Story's Equity Jurisprudence, 13th édition, where it treats of the 
équitable rights of sureties, commencing at vol. 1, p. i2i7, describes 
thèse équitable rights using only the word "surety," and making no 
référence to guarantors, indorsers, or other collatéral obligors, although 
ail the équitable rights named by the learned author pertain as much 
to guarantors and indorsers as to any other surety. In treating of 
thèse équitable rights it was not necessary to make any distinction 
between classes of sureties; and the subject-matter of the Illinois 
statute claimed to be operative hère applies to ail the same fundamental 
eguîtable rights, and it also has no more occasion to differentiate 
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than had Story. Indeed, tlie Illinois statute is only putting in form 
what is a rule of equity, that sometimes, in behalf of any surety, it 
will compel a créditer to proceed primarily against the debtor on being 
properly indemnified, and on being properly furnished the costs of 
litigation. The same édition of Story, vol. 1, 337. Therefore, it 
would be unreasonable to suppose that the Illinois statute undertook 
to classify collatéral obligors so as to exclude one who came in by 
an independent contract, whatever its nature. 

An illustration of what we mean is shown in the définition of sure- 
tyship in Bouvier's Law Dictionary, édition of 1897. While the va- 
rious spécifications found under the title "Suretyship" might form 
the basis of an argument that there was an intention to di.stinguish 
guarantors as not sureties, yet the second paragraph distinctly includes 
under the gênerai définition a mère guarantor, as follows : 

"It [meanin^ sm-etysliip] is au accessory promise by wliich a pprson Iiiiids 
liimself for another already bouncl, and agrées with the ereditor to satisfy 
the obligation If the debtor does uot." 

This clearly does not describe a surety in the peculiar sensé of the 
Word when it is applied to the person who obligates himself simul- 
taneously and in the same instrument, and with the same considération 
and the same obligation, as the principal debtor, while it .specifically 
describes the limited obligation of a surety who is also a mère guar- 
antor. 

[3] This proposition in behalf of the plaintiff is therefore not main- 
tainable ; but the contract of Se]5tember 14, 1905, signed by the de- 
fendant John C. Cobb, contained the f ollowing express pro /ision : 

"It is also stipulated that said bank may, at atiy tiine, in such manner 
and upon such ternis as it may see fit, extend the time and alter the manner 
for the paynient of said Indebtedness or any part thereof of said Albert W. 
Cobb and Lawrence, withont notice to .loUn C. Cobb, lie liereby agreeing be- 
forehand that no such altération of tinie or ternis of crédit shall in any man- 
ner affect the liability of John C. Cobb hereunder." 

Now, the claim to apply the Illinois statute to this agreement, if 
successful, would eut this part up by the roots; and it must be con- 
ceded that the statute yields to the contract as it exists, so that, by 
virtue of the plain letter of the contract, the statute cannot be used 
to require the plaintiff to bring a suit at any spécifie time in direct con- 
travention of the obligation which itself provides that the plaintifl^ 
might give the principal obligor any time it saw fit, and might also re- 
new this grâce or favor from time to time. This proposition is so 
plain that it requires no argumentation. 

No answer to this could be suggested unless it is that the statute 
represents a public policy, which would contravene provisions to which 
the parties had ail agreed, and annul them notwithstanding the com- 
mon agreement. No décision of the courts of Illinois bas been cited 
to us indicating that the statute represents any public policy in this 
direction ; and no reason can be suggested for sustaining any such 
proposition. l'ossiUy it might be supposed that the statute woukl 
stand in the way of permitting any supervening contract altering the 
original terms in this respect; but it is beyond conception to accept 
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the position that the statute necessarily interfères with what was in- 
corporated in the original agreement made between the parties. There- 
fore vve are clear that, so far as this is concerne^, thé défense is 
not sustained. 

In reaching the construction we hâve reached of the IlHnois statute 
with référence to any supposed distinction between the word "surety" 
and the word "guarantor," the District Court considered thoroughly 
Ross V. Jones, 22 Wall. 576, 22 L. Ed. 730, and pointed eut that it 
related to the ordinary indorser of commercial paper, and that his 
indorsement was not affected by the statute of Arkansas, like that 
of Illinois at bar. There can be no question that the views of the 
learned judge of the District Court in that respect were correct; 
but ail through the opinion of the Suprême Court there runs a sug- 
gestion which sustains our proposition that an original stipulation in 
a contract of suretyship inconsistent with the terms of the statute 
avoids the latter. It follows from what was said in Ross v. Jones that 
the implied agreement of the indorser was inconsistent with the provi- 
sions of the statute referred to. This is reflected in sundry ways, but 
especially by the following, referring to a notice given under the 
statute, appearing in 22 Wall, on page 587, 22 L. Ed. 730 : 

"Based on thèse facts, the second défense set up Is that the indorser was 
disc-harged by the neglect of the holders of the note to coinply with the terms 
of that notice, which must dépend in a great measure upon the nature of 
the obligation that the indorser assumed by his contract of indorsement." 

This means that, by the nature of the obligation imposed by the in- 
dorsement, certain terms as to notice were incorporated which were 
other than those contemplated by the statute. This is enough to 
point out that stich a .^^tatute cannot stand with a stipulation for giving 
time which we hâve pointed out exists hère, any more than it can stand 
with the inconsistent stipulations involved in the implied obligation as- 
sumed by the indorser of commercial paper. 

[4] Another défense made in part at least to the suit is that the 
plaintiff received as additional collatéral security a certain promissory 
note secured by a trust deed of real estate, and that it failed to fore- 
close the title under the trust deed, and failed to pay certain taxes as- 
sessed on the real estate, for which the latter was ultimately sold. The 
law in référence to this topic is not in any degree so radical as claimed 
by the défendant. This is illustrated by the principal case on which 
the défendant relies, namely, City Bank v. Young, 43 N. H. 457 (1862), 
and the authorities there cited. In that case the créditer was not 
merely inactive with référence to the collatéral, but undertook to dis- 
pose of it, and hence was chargeable for his active négligence in so 
doing. Some of the modem décisions hâve laid down loose rules on 
this topic, but the law has never gone beyond the proposition that 
the creditor is bound to hold the collatéral for the benefit of the surety. 
It never has gone to the extent of holding that, unless on the rule 
of equity to which we hâve referred the debtors first indemnify him 
and secure the costs of litigation, the creditor may be bound to do 
what may hâve been asked of him. The fact that the rule makes 
some spécial exceptions, as, for example, with référence to the duty 
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of a holder of collatéral negotiable paper on which there is an indorser., 
to make the usual demand and give the usual notice necessary to hold 
the indorser, as we held in Carpenter v. Shawmut National Bank, 
187 Fed. 1, 5, 109 C. C. A. 55, is not important. 

[5] There is some difficulty on this record in disposing satisfac- 
torily of this particular question. Sections 649 and 700 of the Re- 
vised Statutes (U.. S. Comp. St. 1901, pp. 525, 570) provide for gên- 
erai and spécial findings in cases where a jury trial is waived; and, 
according to the settled practice, they admit of no appeal on any 
question except those which arise in the progress of the trial, as, for 
example, objections to admission of material évidence, or which would 
arise on gênerai demurrer, or may be taken as questions of law aris- 
ing on findings of ultimate facts. The record in this case was made 
up apparently overlooking thèse settled rules ; and it is brought before 
us on usual bills of exception, such as are filed in cases of jury trials. 
There is no formai finding of the ultimate facts so far as the mair 
question in the case is concerned; but those facts appear plainly of 
record, and therefore hâve been disposed of by us without any trou- 
ble. With référence to this particular question we hâve been obliged 
to search out the record page after page; and we cannot be sure that 
we hâve everything brought properly before us that was intended to 
be so brought. There is in the record an opinion of the learned 
judge of the District Court dealing with various facts in the case; and 
the plaintiff's bill of exceptions, allowed by the court and especially 
assented to by the counsel for the défendant, contains the following: 

"On August 7, 1912, an opinion was flled by Dodge, J., In which various 
facts were found and rulings made. This may be referred to." 

Ordinarily, an opinion is no part of the record, and is not to be 
referred to except to indicate the views of the law of the judge of the 
trial court. Probably, however, this enables us to ascertain the facts 
as to the point we are now considering, in connection with the like 
statement which appears in the defendant's bill of exceptions, also 
assented to by the attorneys for the plaintiff. If not so, then we can 
take no cognizance of the point of défense which we are now con- 
sidering. The opinion of the learned judge says as follows : 

"I am of the opinion that the detendant's contract was not such in Its 
ternis as to give him the right to expect the plaintiff either to expend money 
or talie any active measures regarding the collatéral." 

The bill of exceptions says that there was a tax sale of the property 
held under the trust deed, and that the plaintiff received notice of 
this sale on May 7, 1908, and promptly notified the défendant that it 
had received this notice; that the right to redeem did not expire until 
August 17, 1908, and that there was sufficient time between May 7th 
and August 17th to permit the plaintiff to foreclose the mortgage or 
to sell the collatéral note with the security held by it; and that the 
défendant had sufficient time during this period within which to pay 
the tax and redeem the land. There are some further statements con- 
tained in the bill of exceptions which we need not recite, because we 
hâve recited enough to show that, whatever opportunity the plaintifï 
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may hâve had with référence to the collatéral note and the land se- 
curing- it, the défendant had ail the sanie knowledçe and the same op- 
portunities. Therefore it is plain that, if there was any default on the 
part of any one, it was on the part of the défendant instead of on the 
part of the bank, as it was the primary duty of the défendant to look 
after the collatéral, while at the best it was only a secondary duty, 
so far as it rested on the plaintiff. Therefore we must hold that, 
so far as this part of the case is concerned, we hâve no cognizance 
over it, or, if we hâve cognizance in référence thereto, we must find 
for the plaintiff. 

The judgment of the District Court is reversed, and the case is 
remanded to that court, with directions to enter a judgment for the 
plaintiff, the Continental & Commercial National Bank of Chicago, for 
the amount appearing unpaid on the note, with interest at 5'per cent, 
per annum, and for the costs of that court and of appeal. 



BAKNSDALL v. OWEN. 
(Circuit Court of Appeals, Eightli Circuit. October 28, 1912.) 

No. 3,671. 

1. Indians (§ 16*) — OïL AND Gas Leases — Validity of Sublease. 

A contract by wlilch a lessee in an Indian cil and gas lease parted 
witli the manatrement and control of opérations thereuiider to anotîier, 
wlio was to conduct sueli opérations at his ovvn expense and risls and to 
hâve a bénéficiai Interest in tlie production, is a transfer of an interest 
in the lease, wlthin the régulations prescribed by the Secretary of the 
Interior and embodied in such lease, providing that no sublease, assign- 
ment, or transfer thereof, or of any interest therein, could be made 
without the written consent of the lessor and the Secretary first obtained, 
and without such consent the contract is vold. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45; Dec. Dig. 
S 16.*] 

2. Specific Performance (§ 55*) — Contracts Enfobceable — Aoeeemests 

Against Public Policy. 

A lessee in an Indian oil and gas lease, which had not been approved 
by the Secretary of the Interior, as was essential to its validity, entered 
into a contract by which he transferred a bénéficiai interest therein to 
another, contrary to its provisions and to the régulations prescribed by 
the Secretary. Fearing that such contract would prevent the approval 
of the lease, it was canceled by niutual comment under an agreement that, 
after such approval was secured, it should be renewed in the name of 
some third person, but for the benefit of the same grantee. Ueld, that 
such agreement, being for the sole purpose of deceiving a publie oflicer 
In the discharge of his duties, was contrary to public policy and voia, 
and that a court of equity would not specilically enforce it, or grant 
other relief to aparty thereto. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. §§ 
173-17C ; Dec. Dig. § 55.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by Théodore N. Barnsdall against Charles Owen. De- 
cree for défendant, and complainant appeals. Affirmed. 

•For other cases see same topic &. § numbee in Dec. & Am. nigs. 1907 to date, & Rep'r Indexes 
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John J. Jones, of Chanute, Kan., and James A. Veasey, of Bartles- 
ville, Okl, for appellant. 

George S- Ramsey, of Muskogee, Okl. (C. L. Thomas, of Muskogee, 
OkL, and George & Campbell, of Bartlesville, Okl, on the brief), for 
appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Jiidges. 

HOOK, Circuit Judge. This is a suit by Barnsdall to set aside the 
mutual cancellation of a written contract between hini and Owen, or 
alternatively to enforce specifically an oral agreement to make another 
contract in the same ternis with some person to be designated by bim, 
and for an accounting and damages. The bill was dismissed on 
Ovven's demurrer, and Barnsdall appealed. 

[1] Owen had secured some oil and gas leases from Cherokee In- 
dian allottees the validity of which depended upon their appr^val by 
the Secretary of the Interior. Act July 1, 1902, c. 1375, 32 Stat. 726. 
Régulations of the Secretary in force at the time and applicable to the 
case provided that "no lease shall be sublet, transferred or assigned" 
without his consent and approval, that an applicant for the approval 
of an oil or gas lease must state under oath that he is not directly or 
indirectly interested in leases of that character embracing more than 
4,800 acres, and that applications by persons who do not themselves 
intend to conduct opérations on the land wiU be rejected. The leases 
from the Indians to Owen were on forms ])rescribed by the Secretary, 
and each contained a provision "that no sublease, assignment or trans- 
fer of this lease or of any interest thereiu or thereunder can be made 
without the written consent of the lessor and the Secretary of the 
Interior first obtained," also that it was subject to the régulations law- 
fully prescribed, and that the lessor might annul the lease for a viola- 
tion of any of its stipulations. Barnsdall had already reached the 
prescribed maximum of leased acreage, Notwithstanding thèse things, 
Owen and Barnsdall entered into a contract before the leases were ap- 
proved, which, when the Secretary called upon the former for sworn 
proof touching mattcrs in the régulations, they feared would resuit 
in their abrogation and total loss. So they indorsed a cancellation on 
their contract, dated it back some months, and signed it. Barnsdall 
specifically allèges in his bill that the considération rnoving to him for 
this was Owen's oral promise to make another contract in identical 
terms with that canceled, but with some party he (Barnsdall) might 
designate, the new or substituted contract to be submitted to the Secre- 
tary, if his approval was deemed essential to its validity, when Barns- 
dall made the désignation ; that until Barnsdall made the désignation 
he should continue to receive his substantial dues under the canceled 
contract ; and that the substitute, when made, should nevertheless be 
for his benefit. 

It is now claimed that the canceled contract was not contrary to 
any régulation, but was a working agreement calling for the mère em- 
ploynient of Barnsdall in the development of oil and gas, and that its 
cancellation was the resuit of fraud and mistake. Though some of 
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the clothing of a hiring of service was used in the contract, the sub- 
stantial body within was essentially différent. So clearly is this so that 
their fear for the existence of the leases if the contract remained in 
force was fully justified. An agreement in the form of lease for a 
limited term of years, such as thèse were, granting the right to ex- 
plore for oil and gas, and to retain that found and extracted, is of 
a peculiar class. The interest of the lessee is more Hl<e a hcense than 
an estate in the land itself. Kolachny v. Galbreath, 26 Okl. 772, 110 
Pac. 902, 38 L. R. A. (N. S.) 451 ; Frank Oil Co. v. Belleview Co., 
29 Okl. 719, 119 Pac. 260; Smith v. Root, 66 W. Va. 633, 66 S. E. 
1005, 30 L. R. A. (N. S.) 176; O'Neil v. Sun Co. (Tex. Civ. App.) 
123 S. W. 172; Dickey v. Coffeyville, 69 Kan. 106, 76 Pac. 398. 
Unlike a grant of coal in place, the lease does not give the oil and 
gas, unless the lessee finds and removes it during the term, and under 
the régulations governing such leases as those hère only so much of 
the land may be used as is reasonably necessary for the work. A 
contract by which a lessee parts with the management and control of 
the opérations to another, and gives him the bénéficiai interest in the 
fruits, is within the régulations of the Secretary of the Interior, how- 
ever it may be disguised by words. ' 

With thèse principles in mind, let us examine the contract between 
Barnsdall and Owen, which the former wishes restored. It put Barns- 
dall in charge of the opérations for oil and gas, and gave him the same 
privilèges and subjected him to the same restrictions as were granted 
and imposed upon Owen by the leases. Saving the right of Barns- 
dall to terminate the contract as to any of the leases after exploration, 
it was to endure during the entire leasehold term. It was "binding 
upon the heirs, executors, administrators, and assigns of both of the 
parties." Barnsdall's opérations were to be carried on at his own ex- 
pense, subject to reimbursement from fjie proceeds of oil if any were 
found. If any of the land proved to be gas-producing, without oil, 
he was to hâve the entire benefit, except he was to pay Owen $10 
per acre of gas territory and also the royalty due the lessors. If 
gas territory once proved ceased as such, and turned to oil, Owen was 
to refund the $10 per acre, and thereafter share the oil with Barns- 
dall. Owen incurred no personal responsibility for BarnsdaH's ex- 
penditures for oil welIs. The latter was to be reimbursed out of the 
proceeds of the oil after the royalties were paid, and the balance was 
to be divided equally. In respect of the opérations, each lease was 
to be independent of the others, so that, if one was unprofitable, Owen 
should still hâve his half of the oil profits of the others. Barnsdall was 
to oiïset ail paying oil wells drilled within 200 feet of the leased lands 
The tanks, etc., placed by Barnsdall on the leased premises were to 
remain his property until they were fully paid for out of the proceeds 
of oil, when they were to own them equally. In ail cases the royalties 
due the Indian lessors were to be paid through Owen, by Barnsdall 
as to the gas, and by both as to the oil. 

It needs no discussion to show that this was not a mère working 
agreement or employment of Barnsdall's services for the development 
of the lands. It transferred to Barnsdall Owen's entire interest un- 
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der the leases of gas-producing land, and adraitted him to a complète 
half interest in those of oil. Whether technically an assignment or a 
subletting is immaterial. It was a transfer of interest contrary to the 
leases, the form of which was prescribed by the Secretary, and it also 
violated the limitation prescribed by him to prevent the natural re- 
sources of the Indian lands from lEalling into the control of a few 
hands. The rétention of Owen as the médium of royalty payments 
does not afïect the substantial character of the contract. 

[2] The plan set forth in the bill appears to hâve been one to cir- 
cumvent the régulations of the Secretary of the Interior, to dissolve 
temporarily a contract relation which it was feared, and rightly so, 
would, if known, prevent his approval of the leases, and then, after 
approval was secured, to restore it in the name of some third party 
for complainant's benefit, thus accomplishing the sanie object by in- 
direction. A contract, the direct and sole object of which is the dé- 
ception of a public officiai in the performance of his duties, is con- 
trary to public policy and void. A court of equity will neither en- 
force such a contract nor aid the parties to regain their prior status. 
It will leave them as it found them. Something is said about the 
machinery, etc., which complainant put on the premises. We do not 
détermine his right to it in this case; if he has one, he can assert it 
in an action at law. 

The decree is affirmed. 

SANBORN, Circuit Judge, concurs in the resuit. 



BARNSDALL v. DEI^AWARE INDIAN OIL CO. 
(Circuit Court of Appeals, Eighth Circuit. October 28, 1912.) 

No. 8,672. 

Appeal from the Circuit Court of the United States for the Eastern Dis- 
trict of Oklahonia. 

Suit in equity by Théodore N. Barnsdall asainst the Delaware Indian 
Oil Company. Decree for défendant, and complainant appeals. Affirmed. 

John J. Jones, of Chanute, Kan., and James A. Veasey, of Bartlesville, 
0kl., for appellant. 

George S. Ramsey, of Muskogee, 0kl. (G. L. Thomas, of Muskogee, 0kl., 
and George & Campbell, of Bartlesville, Okl., on the brief), for appellee. 

Before SANBORN, IIOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. In ail important respects this case is like that of 
Barnsdall v. Owen (No. 3,671) 200 Fed. 519, just decided, and it is governed 
by the same principles of law. 

The decree is therefore affirmed. 

SANBORN, Circuit Judge, concurs in the result 
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BILLINGS V. BAUSBACK et al. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1012.) 

No. 2,123. 

1. Seamen (§ 10*)- — Pkovisioxs and Supplies. 

Findings by a District Court tliat seamen on a voyage were not fur- 
nislied with t'ood of tlie l'Cind, qualitv, or quautitv requii-ed by Kev. St. 
§ 4612, as amended by Act Dec. 21, 1898, c. 28, § 23, 30 Stat. 702 (U. S. 
Comp. St. 1901, p. 3120), held sustained by tUe évidence. 

[Ed. Note.— For otlier cases, see Seamen, Cent. Dig. §§ 34-38; Dec. 
Dig. § 10.*] 

2. Seamen (§ 10*)-t-Pbovisions and Supplies — Lien fob Failube to Peo- 

VIDE. 

Under tlie provision of Eev. St. § 4612, as amended by Act Dec. 21, 
1898, c. 28, § 23, 30 Stat. 762 (U. S. Comp. St. 1901, p. 3120), giving sea- 
men the option of accepting tlie fare the master may provide, instead of 
that prescribed in tbe schedule contained therein, tbeir acceptance of 
tbe fare provided, without making formai demand for the statutory 
scale, is not an élection which will debar them from enforcing a lien on 
the vessel for a failure to provide the saine, where they had no oppor- 
tunity for choice, because the provisions enumerated in the scale were 
not on the ship, and where they in faet complained of those furnished. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 34-38; Dec. 
Dig. § 10.*] 

3. Seamen (§ 10*) — Suit foe Réduction of Peovisions — Estoppel by Re- 

LEASE — "WAGES." 

A release, signed by seamen on their discharge at the end of a voyage, 
releasing the master and owners "from ail clalms for 'wages' in respect 
of the sald past voyage or engagement," did not debar them from the 
right to maintain a suit, under Rev. St. § 4568 (U. S. Comp. St. 1901, p. 
3099), to recover for a réduction of allowance, or for the had quality of 
the provisions furnished. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 34^38; Dec. 
Dig. § 10.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7369-7373, 
7831.] 

Appeal from the District Court of the United States for the Fii'st 
Division of the Northern District of California; Robert S. Bean, 
Judge. 

Suit in admiralty by Erwin Bausback and others against the 
schooner W. H. Talbot, George E. BilHngs, claimant, to recover com- 
pensation for short allowance and bad quality of food furnished 
libelants as seamen during a voyage. Decree for libelants, and 
claimant appeals. Affirmed. 

Chickering & Gregory and Geo. H. Whipple, ail of San Francisco, 
Cal., for appellant. 

F. R. Wall, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Appeal in admiralty from a final decree 
of the District Court for the Northern District of California, allow- 
ing to appellees certain compensation for réduction of food allow- 

•For other cases see same topic & § ntjmbeb In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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ance, and becaiise of the bad quality of food furnished during a voy- 
age made in March and April, 1911, on the sailing ship W. H. Talbot 
from Newcastle, Australia, to San Francisco, Cal. 

The libe! was brought by appellees, seamen, who alleged that dur- 
ing the voyage referred to the allowance of the provisions to which 
each of the seamen was entitled under section 4612 of the Revised 
Statutes of the United States (U. S- Comp. St. 1901, p. 3120) was 
rednced in certain specified ways; that from March 14th to April 
12th libelants had neither potatoes nor any substitute therefor, nor 
lard or any substitute therefor; that for 19 days libelants had no 
beans or any substitute therefor ; that for 16 days there was no 
butter and no substitute ; that for 13 days libelants had no sugar and 
no substitute therefor; that for 17 days libelants had no peas or any 
substitute therefor; that for 7 days libelants had no molasses and no 
substitute therefor; that for 7 days they had no onions and no sub- 
stitute therefor; and that for 74 days they had no biscuits or any. 
substitute. The libel further allèges that the provisions furnished 
were bad in quality and unfit for use, in that the biscuits which were 
served during the last fortnight of the voyage contained weevils and 
maggots, and that during the last 50 days of the voyage the fîour with 
which the bread was made was sour, moldy, and lumpy, so that the 
bread was unfit for use. 

The claimant answered, denying the averments pertaining to any 
réduction of food to which libelants were entitled under section 4612 
of the Retvised Statutes, and alleged that libelants accepted the fare 
of the master provided during the voyage, and that none of them at 
any time demanded the scale of provisions set forth in section 4612 
of the Revised Statutes. It is admitted that the potatoes gave out 
about 3 weeks before the arrivai of the ship at San Francisco; but 
it is averred that canned peas, canned beans, and canned corn were 
furnished as substitutes ; that, after the canned peas gave out, canned 
string beans and corn were furnished; that the canned string beans 
gave out about 7 days before the arrivai of the ship, but that libelants 
were furnished with canned beans or corn every day after the potatoes 
gave out; that every care was taken to préserve the potatoes, which 
were of the best quality obtainable, but that many spoiled, and lasted 
only from 60 to 65 days, while the voyage consumed 84 days. It is 
admitted that the lard gave out, but alleged that butter was substi- 
tuted until that gave out, when syrup or molasses or milk was given. 
It is admitted that the beans gave out 19 days before the voyage was 
ended, but averred that canned peas and string beans were furnished, 
and later, when those articles gave out, canned corn and tomatoes 
were served ; admitted that the sugar gave out between March 30th 
and April 12th, but alleged that sjTup or molasses and milk were sub- 
stituted ; admitted that the molasses gave out 5 or 6 days before 
arrivai in San Francisco, but averred that, after the molasses was 
gone, libelants were served with sweetened milk ; admitted that the 
iOnions gave out, but alleged that canned peas and string beans were 
furnished until they, too, gave out, when canned corn and tomatoes 
were furnished. It is alleged that fresh bread was served at every 
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meal, and that, in addition to the various articles of food mentioned 
in the government schedule under section 4612 heretofore referred to, 
libelants were furnished with soup, canned milk, puddings or pies, 
•oatmeal, ham or bacon, and pancakes. Claimants deny tliat the bis- 
cuits served were bad, or had weevils or maggots, or that the flour used 
in the bread was sour or bad, and admit that no substitute was pro- 
vided for the bread that was served, other than the biscuits referred to. 

Claimant then sets up that shipping articles were signed by libelants 
when they shipped; that on April 11, 1911, at San Francisco, when 
the voyage was ended, the libelants were regularly discharged; and 
that, upon receiving the amount due for services upon the voyage, 
each signed a receipt to the effect that, in considération of settlements 
made before the shipping commissioner at San Francisco, a release 
from ail claims for wages in respect of the past voyage or engage- 
ment was duly made. The shipping articles referred to, after setting 
forth the provisions of section 4612 of the Revised Statutes of the 
United States, referring to the scale of provisions to be allowed and 
served out to the crew during the voyage, quoted the provision in the 
law that seamen should hâve the option of accepting the fare the 
master might provide, but the right at any time to demand the scale 
provided by statute. It is alleged that during the voyage each of the 
libelants was supplied with food sufficient for ail purposes, both in 
quality and quantity, and that no demand ever was made of the cap- 
tain of the vessel or any other person for the allowance of food set 
forth in said shipping articles or in section 4612 of the Revised Stat- 
utes, and that each of the libelants accepted the fare which the master 
provided without complaint, except in one or two cases', when one of 
the libelants requested the captain to provide him with some canned 
méat, which request was complied with. 

The case was heard by the District Court, which decided that the 
potatoes and lard gave out 29 days before the end of the voyage; 
that the beans gave out 19 days, the butter 16 days, the sugar 13 days, 
and the peas, molasses, and onions 7 days, before the vessel reached 
San Francisco. The court was of the opinion that none of the sub- 
stitutes provided for in the statute was furnished in place of any of 
thèse provisions, and that there was nothing aboard the ship which 
could hâve been furnished as substitutes. The court held that bis- 
cuits were not served until the latter part of the voyage, but that flour 
and bread were served as substitutes for biscuits ; that the bread was 
of good quality for the first half of the voyage, but that during the 
latter part it was very poor, because the flour out of which the bread 
was made had been wet and was molded and lumpy. 

[ 1 ] We hâve read the testimony of the several witnesses, and, with- 
out quoting what they say, we find that the great weight of the évi- 
dence is in accord with the déductions of the District Court. Not 
only was there an insufficiency of many articles or substitutes called 
for by the schedule, but the pies, pancakes, and duff that were served 
to seamen were made from flour that was of bad quality. Several 
of the witnesses for the claimant admitted that in the latter part of 
the voyage the bread was not good. Biscuits were not served until 
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about the last 2 weeks of the voyage, and the cook admitted that the 
biscuits had some weevils in them, and that, while the bread was 
edible, it was net very good. 

[2] The argument made by the claimant is that a lien will net lie 
against a ship, through the filing of a hbel against her, on the ground 
that the food supplied was not in accordance with the scale, when 
the seamen had every opportunity to make known their grievances 
concerning the food to the captain, and the right to demand of him 
the government schedule, and when it appears that no demand for the 
government schedule was ever made. Section 4612, as amended by 
Act Cong. December 21, 1898, c. 28, § 23, 30 Stat. 762 (U. S. Comp. 
St. 1901, p. 3120), after providing a regular schedule of provisions 
and substitutes, contains this language: 

" • * * The seaman sliall hâve the option of aceepting the fare the mas- 
ter may provide, but the right at any tlme to demand the foi'egoing scale of 
provisions. ïhe foregoing scale of provisions shall be Inserted in every ar- 
ticle of agreement, and shall not be reduced by any contract, exeept as above, 
and a cojjy of the satue shall be posted in a cousijIcuous place in the galley 
and in the forecastle of each vessel." 

The same section (Rev. Stat. U. S- § 4612), in its gênerai provi- 
sions giving the f orm of articles of agreement, provides : 

" * * * And it is also agreed that. if any member of the crew considers 
himself to be aggrieved by any breach of the agreement or otherwise, he 
shall represent the same to the master or otticer in charge of the vessel, in a 
quiet and orderly manner, who shall thereupon take such steps as the case 
may require. * * *" 

The primary right of the seaman is to hâve provisions as called 
for by the scale. The law was plainly enacted for the purpose of as- 
suring to the seaman a kind and quality of food well adapted for the 
préservation of his health, and the requirements of a seaman's life. 
But he may choose to accept such fare as the master may provide. 
The duty of the master, therefore, is to provide in accordance with 
the schedule, unless the seaman elects to accept the fare the master 
may provide. However, before the seaman can exercise an option as 
between tlie fare provided by the master and that inçluded within the 
scale of provisions fixed by the statute, he must hâve opportunity of 
selecting an alternative diet; that is to say, the option can be exercised 
only where it can be fairly said the seaman has had an opportunity 
for choice. 

Under the évidence in the record, the libelants herein never were 
offered any choice. Nothing was ever said to them about such a thing. 
They had no option, nor an opportunity to make effective a formai 
demand for the government schedule. The articles called for in the 
government schedule were not on the ship. The master, of course, 
knew this ; hence a formai demand would hâve availed nothing. The 
seamen did complain at différent times, telling the master that the 
food was not fit to eat, and that there was not enough food. One of 
the witnesses testified that the captain knew that he picked weevils 
out of the pudding which was before them. They told him that there 
was not enough sugar, that the méat was not good, and that they want- 
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ed tlie sugar weighed, if they could not get "full and plenty." The 
master knew of the justice of thèse complaints, and while, when made, 
they were not accompanied with formai demand for the government 
scale, they were so plain in expressing disgust at the food the master 
was providing that by every reasonable intendment he should hâve 
treated them as demands for the regular scale. Under the circum- 
stances, it would be very unjust to hold that the seamen, by eating 
such as they could of the food provided by the master, exercised the 
option to accept it. The real situation simply required libelants to ac- 
cept what was provided by the master or to go without food. 

The suggestion that, if a "demand" for the government schedule 
had been made, the master might hâve gone to a port for provisions, 
and so made it possible to comply with the demand, is not very force- 
ful in this instance; for we may judicially know that a sailing ship, 
on the last part of a voyage from Newcastle, Australia, to San Fran- 
cisco, could not well go to port without sailing great distances, thus 
consuming weeks of time. But, however that may be, inasmuch as 
no option was ever exercised, and as the master knew that the men 
were dissatisfied with the food, it was his duty to relieve the situa- 
tion or stand the légal conséquences. The Mary C. Haie Case (D. C.) 
132 Fed. 800; Schooner H. E. Thompson v. Martin, 16 App. D. C. 
222. 

[3] It is contended by the appellant that the District Court erred in 
finding that the libelants were not barred from recovery by the signing 
of a release which they made before the United States shipping com- 
missioner. This release, which was executed after the voyage was 
ended, recited that, in considération of settlements made before the 
shipping commissioner, the signera released the master and owners of 
the vessel "from ail claims for wages in respect of the said past voy- 
age or engagement," and that the master also released each of the 
seamen signing from ail claims in considération of the release signed 
by them. In effect, the argument of appellant is that this libel is one 
for additional wages, and that the sums which may be allowed under 
section 4568 of the Revised Statutes (U. S. Comp. St. 1901, p. 3099) 
are to be paid as wages. We quote the pertinent parts of the statute : 

"If, during a voyage, the allowanee of any of the provisions which any 
seaman is entitled to under section forty-six hundred and twelve of the Re- 
vised Statutes is reduced, * • * or if it shall be shown that any of such 
provisions are, or hâve been during the voyage, bad in quality or unflt for 
use, the seamen shall receive, by way of compensation for such réduction 
or bad quality, according to the time of its continuanee. the foUowing sums, 
to be paid to him in addition to and to be recoverable as wages: 

"First. If his allowanee is reduced by any quantity not exceedlng one- 
third of the quantity specified by law, a sum not exceedlng fifty cents a day. 

"Second. If bis allowanee is reduced by more than one-third of such quan- 
tity, a sum not exceedlng one dollar a day. 

"Third. In respect of bad quality, a sum not exceedlng one dollar a day." 

The error of appellant's argument is in regarding the release in- 
volved as extending beyond wages proper due to those who signed 
for their services on the voyage. There is no référence whatsoever 
in the release to claims on account of réduction of allowanee of pro- 
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visions or for bad quality of food; and, although claims for such 
compensation to wliich seamen are entitled are recoverable as wages, 
still they are not compensation for services on board a vessel, but, 
as expressly deiined, are allowances by way of compensation to be 
paid in addition to wages. In providing that such compensation shall 
be recoverable as wages, the statute has provided a convenient and 
inexpensive manner, by which a seaman may avail himself of the ben- 
elits of the law. No bond is required of a seaman who sues for bis 
wages in an admiralty court, although generally a bond for costs is 
required before a libel can be filed in such court. It is thus appar- 
ent that the purpose of the statute was to enable the seaman to re- 
cover compensation for short allowance or bad provisions, by just 
such a simple process as he employs to recover for services performed 
during the voyage. It follows that the release under examination, be- 
ing merely for vi'ages, was only good for the purpose for which it was 
given, and therefore bad no référence to additional allowances for fail- 
ure to furnish good and sufficient food. Flanders on Shipping, page 
70, refers to the act of July 20, 1790, as authorizing recovery for short 
allowances in the same manner as one of the crew recovers "stipu- 
lated wages." The allowance of the compensation in addition to wag- 
es imjjorts a penalty, recoverable as a wage, vet not in fact a wage. 
Petersen et al. v. J. F. Cunningham Co. (D. C.) 77 Fed. 211. 

Several cases are cited by appellants ; but, as they deal only with 
wages of seamen and releases for claims for services, they are not di- 
rectly pertinent. Pettersson et al. v. Empire Transportation Co., 111 
Fed. 931, 50 C. C. A. 63, involved claims for wages. So did The 
Pennsylvania (D. C.) 98 Fed. 744, and The Charles D. Lane (D. C.) 
106 Fed. 746, and The George B. Ferguson (D. C.) 140 Fed. 955. 

By section 4554 of the Revised Statutes of the United States (U. 
S. Comp. St. 1901, p. 3091) a shipping commissioner shall hear and 
décide any question whatsoever between a master, agent, or owner, 
and any of his crew, which both parties agrée in writing to submit 
to him, and every award so made by him shall be binding on both 
parties. Inasmuch as it is not contended in this case that there was 
any agreement in writing to submit to the commissioner any ques- 
tion of compensation in addition to wages, or that the question of 
allowances was placed before the commissioner by the release given, 
libelants did not relieve the master and the owners from liability 
for claims which they may bave had under section 4568, heretofore 
referred to. 

As thèse views dispose of the principal points presented in the briefs 
of counsel, the decree of the lower court must be affirmed. 
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T. B. WALKER MFG. CO. v. 8WIFT & CO. 

(Circuit Court of Apiieals. Fil'th Circuit. Octolier 7, 1912. 
Iteliearing Deniirt Xoveinlier 22, 1912.) 

No. 2.287. 

1. CONTR.^CTS (§ 10*) — MUTUALITY OF OHLIGATION. 

Wliere a seller agrées to deliver such quantities of any comniodlty as 
tlie buyer luay choose to order, but the biiyer does iiot agrée to order 
any (juantity thereof, tlie eoutract is \old for want of nmtuality. 

|Kd. Note. — For otlier cases, see Coiitracts, Cent. Dig. §§ 21-40; Dec. 
Dig. § 10.*] 

2. CONTRACTS (§ 10*)— MUIUALITY. 

Wliere a biiyer bas au established business, the contract by whieh the 
seller agrées to furnlsli the buyer wlth such supplies as may be ueeded 
by the buyer during a specifled perlod is not objectionable for want of 
juutuality ; both parties being bound, the seller to furnlsh and the buyer 
to receive wliat is needed. 

[Ed. Note. — For other cases, see Coutracts, Cent Blg. §§ 21-40; Dec. 
Dig. § 10.* 

Mutualitv in contract. see note to American Cotton Oil Co. v. Kirk, 
15 C. C. A. 5W.:] 

3. Sales (§ CO*) — Cokstructioiî — Suhrounding Circumstances. 

Where a seller agreed to furnish a buyer, and the buyer agreed to 
take. betweeii 175,000 and 225,000 pounds of beef trinimings for use in 
his business, and the contract also obligated the seller to take care of 
the buyer's ueeds during the eurrent year, the court, in construiug the 
contract, was not limited to the language eraployed, but was entitled to 
look to the subject-matter. the course of dealing between the parties, 
and ail the relevant surrounding circumstances. 

\Kd. Note. — For other cases, see Sale.s, Cent. Dig. § ICO; Dec. Dig. 
§ CO.*] 

4. .Sales (§ 71*) — Contract — Construction — "Huyek's Needs 'J'iiis Year.'' 

riaintiff owned and operated a cannery for the manufacture of canued 
goods in wliich beef was used, having previously for four or flve years 
purchased beef from défendant, a packer. It had not been ]>laintiffs 
custom to run its factory at full capacity, which was about 10,000 pounds 
a day, without regard to orders received, but rather to manufacture 
goods to fin orders received or sales made, and to keep on hand a suffi- 
cient supply to till orders that would probably be received. Under thèse 
circumstances plaintlff agreed to purehase, aud défendant agreed to sell 
to plaintiff, 175,000 to 225.000 pounds of beef trimmings, to be delivered 
at the seller's option during the year : défendant agreelug to "take care 
of the buyer's needs this year." NeM. that the clause uuoted did not 
obligate défendant to furnlsh a suflieient (juantity to operate plaintiff's 
plant at full capacity for the year, but only obligated it to furnish a 
suflieient quantlty to operate the factory in accordance with plaiutifFs 
customary opération, and to cover the ainount that i)laintlffs sales niight 
exceed the maximum quantlty as named in the contract, etc. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 189-190; Dec. 
Dig. § 71.*] 

In Error to the Circuit Court of the United States for the Western 
District of Texas ; Thomas S. Maxey, Judge. 

Action by the T. B. Walker Mariufacturing Company against Swift 
& Co. Judgment for défendant, and plaintifï brings error. Affirmed. 

•For other casée see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
200 F.— 34' 
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T. W. Gregory, of Austin, Tex. (Hart & Patterson and Gregory, 
Batts & Brooks, ail of Austin, Tex., on the brief), for plaintiff in er- 
ror. 

James H. Robertson, of Austin, Tex. (J. B. Robertson, of Austin, 
Tex., on the brief), for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. In 1909 the parties to this suit, who, for 
purposes of jurisdiction, are citizens of différent states, made the fol- 
lowing contract of sale: 

"Tliis agreement witnesseth: That Swift & Company, Austin, Texas, agrée 
to sell and deliver, and T. B. Walker Manufactiiriiig Company, Austin, Texas, 
agrée to buy and receive, 175,000 pounds to 225,000 pounds beef trimuiiugs, 
fresh or frozen, seller's option. If fresh, pacl^ed in barrels; if frozen, packed 
in 100-pound boxes. We take care of buyer's ueeds this year. 

"Delivery — By seller's team at buyer's place of business as wanted by the 
buyer during the year 1909, in about equal quantifies monthly. 

"Payment — As niay from time to tiuie be designated by seller's crédit de- 
partment. 

"Priée — oVoi per pound, C. A. F., Austin. 

"This agreement subject to: 

"1. Fires, strikes, floods and to confirmation by Swift & Company, Chicago, 
Illinois. 

"2. In case buyer defaults in payment, become subject to bankruptcy laws, 
or crédit impaired, seller may refuse further deliveries, except against eaeb. 

"Conflrmed in Chicago, Illinois 1!)09. 

"Swift & Company, 

"By W. W. Farmer, Cashler. 
"T. B. Walker Manufacturliig Co. 
"By Del Walker, Buyer, 

"JnP & May." 

The clause, "We take care of buyer's needs this year," was added 
to the contract at the request of the buyer, to increase the maximum 
quantity it was entitled to order. 

The action is brought by the buyer, alleging that the seller failed 
and refused to deliver the commodity sold in quantities as required by 
the contract. The rulings of the trial court to which exceptions are 
reserved involve two questions : (a) Whether or not the addition to 
the contract is valid; and (b) if valid, what is the proper construc- 
tion and meaning of the added clause? 

[1] 1. When there are negotiations in référence to a sale, they niust 
be such as wiU bind both parties, or neither will be bound. Unless 
both are so bound that ejther could maintain an action against the 
other for a breach, neither will be bound. It follows that, if a seller 
agrées to deliver such quantities of any commodity as a buyer may 
choose to order, but the buyer does not agrée to order any quantity 
of such commodity, the contract would be wanting in mutuality and 
void. The buyer not being bound, the seller would be free to disre- 
gard the agreement. To hold otherwise would enable the buyer to 
give orders and take the commodity if priées fall, and to give no or- 
ders and refuse to take it if priées should rise. It is axiomatic that 
such a contract would be wanting in mutuality and void. Bishop on 
Contracts (2d Ed.) § 78. 

[2] 2. But where the buyer has an established business, it is com- 
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pètent for the seller to contract with him to furnish him with such 
supplies as may be needed by him during a certain period ; for in such 
case both parties would be bound, the one to furnish and the other to 
take what was needed. Klipstein & Co. v. Allen (C. C.) 123 Fed. 992. 
Business necessities require contracts of this class, though more or 
less indefinite, to be upheld. Thus a hôtel keeper could purchase his 
necessary supply of ice, a foundry ail the coal needed for the season, 
or a furnace company its requirements of iron. Crâne v. C. Crâne & 
Ce, 105 Fed. 869, 45 C. C. A. 96, and cases there cited. In such 
cases it can be ascertained with some degree of certainty the quantity 
needed, and the intention of the parties, it is presumed, was to con- 
tract in référence to such quantity. The business being established, 
the purchase is an incident to it, and the purchase would be reasonably 
necessary, whether the priées of the article rose or fell. Such con- 
tracts, are, therefore, held valid. 

The contract in question hère is certainly valid to the extent that 
Swift & Co. agrées to sell, and the Walker Manufacturing Company 
agrées to buy, "175,000 pounds to 225,000 pounds of beef trimmings, 
fresh or frozen." To the extent of the larger named number of 
pounds — and more besides — the contract has been performed. The 
controversy arises on the agreement by the seller to "take care of buy- 
er's needs this year." It is contended by the défendant that the con- 
tract, so far as the clause quoted is concerned, cornes within the first 
class above described, and that it is therefore void; but that, if the 
addition is valid, it only required the défendant to furnish the buyer 
with a sufficient quantity to fiU orders received by the buyer and a 
reasonable amount over to keep it in stock. The plaintiff, on the other 
hand, insists that the agreement of the seller to "take care of buyer's 
needs this year" cornes within the second class described, and is bind- 
ing on both parties, and that it required the défendant to furnish a 
sufficient quantity to keep the buyer's plant in opération to its full 
capacity for the year. 

[3] The questions presented by thèse contentions may not be en- 
tirely free from doubt if, in the considération of the contract, we were 
confined to what appears in the writing. We are not so confined, 
We look, not only to the language employed, but to the subject-mat- 
ter, the course of dealing between the parties, and ail the relevant 
surrounding circumstances. The court is not shut out from the light 
which the parties enjoyed when the contract was made. In determin- 
ing the meaning of the words used and the intention of the parties, 
we place ourselves in the situation of the parties, so as to view the 
circumstances as they viewed them. In that way we endeavor to get 
at the correct application of the language to the things described and 
at the real intention of the parties. 

[4] The plaintiff — the buyer — owned and operated a large plant or 
cannery, equipped with machinery for the manufacture of canned 
goods in which beef was used. The défendant — the seller — was en- 
gaged in the wholesale business of packing, selling, and shipping méat, 
including beef. The plaintiff had bought beef from the défendant for 
four or five years before the contract sued on was made. It does not 
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appear that the plaintiff had been accustomed to run its factory to 
its full capacity, without regard to orders that it had received and 
agreed to fill. Its course of business was to manufacture goods to 
fill orders received or sales made, and to keep on hand a sufficient 
supply to fill orders that would probably be received. The fact that 
the amount of the commodity sold was stated at from "175,000 pounds 
to 225,000 pounds" when the contract was first prepared shows that 
there was uncertainty as to what quantity the plaintiff would order. 
It knew the capacity of its plant, and if it had been the intention of 
the parties the one to sell and the other to buy up to the capacity of 
the buyer's plant to manufacture, it is net probable that the liniit of 
225,000 pounds would hâve been first considered. The capacity is 
shown to be 10,000 pounds a day, or about 3,000,000 pounds a year. 
It is more likely that the maximum amount was first fixed with a 
view to the probable sales that would be made by the buyer ; it being 
its custom to manufacture for such sales. The fact that the goods 
were to be furnished as ordered by the buyer points in that direction. 
When the clause was added binding the seller to "take care of buyer's 
needs this years," if the parties had meant a sale of sufficient quantity 
to run the manuf actory according to its reasonable capacity, the amount 
would probably bave been approximated by increasing the maximum 
named in the contract as originally prepared, although the clause in 
question was added. The additional clause was added, we think, to 
increase the maximum quantity, in view of the increase of the buy- 
er's business and the uncertainty of the extent of such increase. The 
seller was not expected to furnish, nor the buyer to receive, a quan- 
tity above the maximum first named in excess of the sales made, and 
a reasonable supply of stock to be kept on hand as shown by the 
course of the buyer's business. The addition to the contract was 
made, we think, to cover the amount that the buyer's sales might ex- 
ceed the maximum quantity first named. 

The pétition is mainly based on the assertion that the seller did not 
supply sufficient beef to the buyer to enable it to comply with its usua! 
course of business. But the évidence shows without conflict that suffi- 
cient beef was furnished for this purpose, a quantity largely in excess 
of 225,000 pounds, and sufficient to fill ail of buyer's sales to its cus- 
tomers and to furnish the usual stock to be kept on hand. The buyer 
now contends that it was entitled to demand enough beef to keep its 
plant in continuai opération, without regard to its needs as shown by 
sales and orders. In view of the circumstances shown by the record 
• — which we need not quote further- — we are of the opinion that, con- 
ceding the clause in question to be binding, and that plaintiff was 
entitled to bave delivered to it more than 225,000 pounds, the défend- 
ant was not required to do more than to furnish the buyer with a 
sufficient quantity of the article sold to fill ail orders received for it 
by the plaintifl: and a reasonable amount in excess to keep in stock 
to fill orders that might probably be received. This the défendant did, 
and therefore there was no breach of the contract. 

The rulings of the Circuit Court, both on the pleadings and the évi- 
dence, conform to thèse views, and the judgment is therefore affirmed. 
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HALKS V. MICriIGAN CENT. E. CO. 

(Ch-cuit Court of Appeals, Sixth Circuit. Kovemlier 7, 1912.) 

No. 2,231. 

1. Eailboads (§ 813*)— Crossing Accident — Négligence— Failure to Ring 

BEIi. 

Gen. Code. Ohio, § 88Ô3, reqnires every locoiivotlve to be equlpped with 
bell and whistle, and that the whistle be souuded at least 80 rods before 
a crosKing is reaelied, and the bell rung until the engine passes the Cross- 
ing, failure to comply belng peiialized by section 8855 ; and section S85<; 
imposes on the railroad eompany llabllity in damages to a person injured 
by such neglect. Hdd, that such requirem.eiit was applicable to an ac- 
tion for deatli of a street raihvay motorman at a crossing. alleged to hâve 
resulted trom the failure of the railroad operatives to ring the bell as 
the train approached the crossing. 

|Kd. Note. — For other cases, see Railroads, Cent. Dig. §§ 1002, 1004, 
1005; Dec. Dig. § 313.* 

Duty to give warning signais at crossing, see note to Chesapeake & 
O. Ry. Co. V. Steele, 29 G. C. A. 90.] 

2. Railkoads (§ 350*) — Crossing Accident^— Question for Jubt. 

In au action for death at a railroad crossing, six witnesses, who were 
appareiitly so situated that they could hâve heard the bell of an ap- 
proacbing engine If it had been rung, testifled that they did not hear it, 
they not heing permitted to testify that the bell was not rung ; while the 
flreînan of the locomotive, on cross-examination, testifled that he heard 
the bell. Held, that the weight of the testimony was for the jury, dé- 
pendent on the credibility of the witnesses, their locations and oppor- 
tunity to hear, their interest in or the attention they gave to the sub- 
ject, the condition of their seuse of hearing, etc. 

LEd. Note. — For other cases, see Railroads, Cent. Dig. %% 1152-1192; 
Dec. Dig. § 350.*] 

3. Trial (§ 178*) — Direction of Verdict — 'Weight of Evidence. 

On a motion to direct a verdict, It is not wlthin the province of the 
court to weigh the évidence; but plalntifE is entltled to hâve the most 
favorable view of the évidence taken in his behalf. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 401-403; Dec, 
Dig. § 178.*] 

4. Négligence (§ 136*) — Proximate Cause — Question for Jury. 

What is the proximate cause of an in,iury is not a question of science 
or légal knowledge, but is to be determined ordiuarlly as a question of 
fact by the jury, in view of the clrcumstances of fact atteuding it. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353: 
Dec. Dig. § 136.*] 

5. Railroaus (§ .337*) — Crossing Accident — Négligence — Proximate Cause 

. — CONCURHING NE(!L16ENCE. 

Décèdent, a street railway motorman, while attenipting to drive his 
car across defeiulant's railroad traeks pursuant to a négligent direction 
by his condnctor to "corne ahead,"' was struck and liilled by a train 
which approiiched without ringing the bell, in violation of Gen. Code 
Ohio, § 885.'i, rctiuiriug every locomotive to be equlpped with a bell. wiiich 
should be rimg contlnuously froni a point 80 rods before a crossing was 
reached until the engine had i)assed the crossing. llcld, that the rail- 
road company's failure to ring the bell on ap]>roaching the crossing was 
at least a concurring cause of the accident, and that it was ei-ror, there- 
fore, to direct a verdict for the railroad eompany on the theory that the' 

•For other cases see same topie & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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négligence of the conductor was thé sole proximate cause of decedent'a 
death. 

[Ed. Note.— For other cases, see Railroads, Cent Dlg. §§ 1090-1095; 
Dec. Dlg. § 337.*] 

6. Baileoads (§ 266*) — Accidents at Cbossings — Joint Tort-Feasoks. 

Where two corporation.? were joint tort-feasors in causing a railroad 
Crossing accident, plaintiff was entitled to sue either or both of tlieni. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. §§ 854-S58 ; Dec. 
Dig. § 266.*] 

7. Witnesses (§ 269*) — «'îross-Examination — Scope. 

In tlie fédéral courts, the cross-examinatlon of witnesses ts llmited to 
the inatters enibraced iu the exaœination in chief, subject to certain 
exceptions. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 919-954 ; Dec. 
Dig. § 269.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio; Jolin M. Killits, Judge. 

Action by James Haies, as administrator of the estate of James K. 
Myers, against the Michigan Central Railroad Company. Judgment 
for défendant, and plaintiff brings error. Reversed. 

Charles A. Thatcher and Guilford B. Keppel, both of Toledo, Ohio, 
for plaintiff in error. 

Emery D. Potter, of Toledo, Ohio, and Henry Russel, and Frank 
E. Robson, both of Détroit, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This was an action for personal injuries result- 
ing in the death of plaintiff's décèdent, Myers. At the close of the 
évidence offered by plaintiff, on motion of défendant, a verdict was di- 
rected and judgment entered in its favor; and the case is prosecuted 
hère on error. 

Myers received his injuries on the evening of February 15, 1908, 
while in the employ as motorman of an electric street railroad Com- 
pany and engaged in operating one of its cars across the main track 
of the défendant at a street crossing in Lucas county; the electric 
car being struck by a passenger engine (with train) of défendant at 
such crossing. The railroad crossing is in Phillips avenue. This ave- 
nue runs east and west, and defendant's main track runs in a north 
and south direction to and across the avenue and for some distance 
north of it. Within less than 70 feet west of defendant's main line 
is the line of the Lake Shore & Michigan Southern, which runs par- 
allel to that of défendant. The défendant maintains one siding across 
the avenue east of and adjacent to its main track, and the Lake Shore 
two adjacent sidings west of its main track. Four protecting gâtes 
had been placed in position to lower and raise across the avenue, one 
on each side of the tracks of each of such companies, and had been 
operated from a tower by one man in the joint employ of the two 
railroad companies. An electric gong had also been placed in position 
and in use at this crossing by the défendant. Ail of the gâtes and the 

*For other cases eee eame topic & S ndmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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electric gong were out of repair and not in condition to be operated 
at the time of the collision, and the flagman was absent. The street 
railroad track runs lengthwise of the avenue and across the steam 
tracks. 

The usual course followed by the railroads to protect the crossing 
when the gâtes were in order was to operate them together from the 
tower, and when not in order to hâve the towerman act as fiagman 
at the crossing. The gong, when in order, was also sounded when 
trains were passing. It seems not to hâve been the practice to permit 
Street cars or vehicles of any kind to stand between the inner gâtes 
during the passage of trains; indeed, the car that deceased was oper- 
ating at the time of the collision was longer than the distance between 
such gâtes. Shortly before the collision two street cars going in op- 
posite directions had reached the crossing. The one on the east side, 
bound west, was standing on a switch awaiting the crossing of 
the car on the west side, and the latter was the one that was struck 
by the locomotive. When this car approached the Lake Shore track, 
it was stopped, and its conductor, in obédience to a statutory provi- 
sion in this behalf, went forward to look for approaching trains, and 
to signal the motorman to cross the tracks with his car, if the con- 
ductor found them clear. The conductor passed over the Lake Shore 
tracks, and thence along the avenue, either to or close to the main 
track of défendant, when with his lantern he signaled his motorman 
to come ahead. There was testimony tending to show that the habit 
of the motormen, on receiving such signais, was to put on power suf- 
ficient to start the car and drive it across the tracks of both roads, 
in order to avoid conséquences of stalling in case of trouble with the 
trolley and wire. Upon receiving the conductor's signal, the motor- 
man rrioved his car forward until its rear trucks had reached the Lake 
Shore tracks, when the conductor signaled to stop, indicating the ap- 
proach of a train on defendant's track. There was testimony tending 
to show that this signal was received toc late to stop the car, and that 
the prudent course to adopt was to put on additional power and en- 
deavor to cross ahead of the approaching train; that the motorman 
adopted this course; that, owing to excessive speed of the train, the 
collision occurred when the rear truck of the street car had almost 
reached the railroad track; that the street car was severed, one por- 
tion being thrown to the west and the larger portion to the east of 
defendant's track, and the train running several hundred feet before 
it was stopped. 

The grounds of the motion to direct in substance were (1) that no 
actionable négligence was proved against défendant; (2) that from 
the testimony adduced a presumption arose of contributory négligence 
of the motorman, and that this was the proximate cause of the in- 
jury. The conclusion reached by the learned trial court was that the 
act of the street railroad conductor in giving the signal to cross the 
track "was the last or proximate cause of the accident"; holding, fur- 
ther : 

"This is, of course, not exonerating the Michigan Central Railroad Com- 
pany [défendant] from carelessness or négligence, but it is simply applying 
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to the case the doctrine of proxlmate cause and flndlng the other company 
responsible for the accident to Its motorman." 

It is fairly to be inferred from this, we think, that the trial court 
believed the évidence tended to show négligence of défendant, but not 
contributory négligence of deceased. 

[1] The question is whether the motion to direct was sustainable 
upon the theory that the only actionable négligence shown was that of 
the Street car company. We shall lay to one side ail that was shown 
respecting the condition of the gâtes and the gong and the absence of 
the flagman. That condition had existed for about two days, and for 
présent purposes it may be assumed, without deciding, that the em- 
ployés of both the steam railroad and street railroad were chargeable 
with notice of it. It was admitted by plaintifï's counsel, in argument, 
that the street car conductor was négligent ; but, as it seems to us, that 
does not présent the whole question of liability. There was testi- 
mony to the efïect that neither the whistle nor the bell of the locomo- 
tive was sounded in the course of its approach to the crossing, that 
there was a heavy traffic, especially street railroad traffic, passing 
over this crossing daily, and that there were at the time obstructions 
to the view. 

Section 8853 of the Ohio Statutes (4 Page & A. General Code, p. 349) 
in terms imperatively requires every locomotive used on such a track to 
be equipped with whistle and bell, and the whistle to be sounded at a dis- 
tance of at least 80 and not further than 100 rods from the cross- 
ing, and the bell to be rung continuously until the engine passes the 
crossing; and a failure to comply with thèse provisions is, by section 
8855, penalized, and section 8856 imposes on the railroad company 
liability in damages to a person or company injured by such neglect. 
The statute is gênerai and comprehensive, and we perceive no sound 
reason why it was not applicable, at least the requirement as to the 
bell, in this instance. Rothe v. Pennsylvania Co., 195 Fed. 21, 24, 
114 C. C. A. 627 (C. C. A. 6th Cir.). See, also, Street Ry. Co. v. 
Murray, 53 Ohio St. 570, 42 N. E. 596, cited below. We say the bell, 
because of a claim, made by défendant, that Phillips avenue is within 
the corporate limits of Toledo, and that an ordinance of that city 
prohibits sounding the whistle of a locomotive within such limits. We 
do not deem it necessary now to décide whether such an ordinance can 
prevail as against the terms of thç statute, for the reason that the 
omission to ring the bell, if such omission occurred, présents the 
question of négligence of the railroad company quite as certainly as 
would the omission also to sound the whistle. Moreover, it is dis- 
puted that Phillips avenue is within the corporate limits. 

[2] As many as six witnesses, who apparently were so situated as^ 
to hear the bell if it was rung (including the motorman on the car 
standing east of defendant's tracks and awaiting the crossing of the 
other car, as before stated), testified that they did not hear the bell ; 
and the fireman of the locomotive, called by plaintiff to testify upon 
other subjects, was permitted, upon cross-examination, to testify that 
he heard the bell. The witnesses were not permitted to testify wheth- 
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er the bell was sounded or not, but simply whether they heard it. It 
is not contended that the testimony of the six witnesses was not ad- 
missible. The criticism vipon it by the court below concerned its 
weight, especially as compared with the weight of the testimony of 
the fireman. But the weight of the testimony was a subject for the 
jury, and dépendent upon many circumstances, such as credibihty of 
the witnesses, their locations, their opportunity to hear, their interest 
in or the attention they gave to the subject, the condition of their 
sensé of hearing, and the like. O'Connell v. Pennsylvania Co., 118 
Fed. 991, 992. 55 C. C. A. 483 (C. C. A. 6th Cir.); Baltimore & O. 
R. Co. V. O'Neill, 186 Fed. 14, 15, 108 C. C. A. 115 (C. C. A. 6th Cir.); 
Menard v. Boston & Maine Raiiroad, 150 Mass. 387, 388, 23 N. E. 
214; Johanson v. Boston & Maine Raiiroad, 153 Mass. 57, 59, 26 
N. E. 426; Davis v. N. Y. & N. H. R. R., 159 Mass. 532, 533, 34 
N. E. 1070; Lamoureux v. N. Y., etc., R. R., 169 Mass. 338, 339, 
47 N. E. 1009; Purnell v. R. R., 122 N. C. 832, 837, 29 S. E. 953; 
C. & A. R. R. Co. V. Dillon, 123 111. 570, 577, 15 N. E. 181, 5 Am. 
St. Rep. 559 ; 1 Wigmore on Ev. § 664. and notes ; Texas & Pac. 
Railway Co. v. Cody, 166 U. S. 606, 612, 17 Sup. Ct. 703, 41 E. Ed. 
1132. 

[3] On the motion to direct, the plaintiff was entitled to bave taken 
in bis behalf the most favorable view of the évidence. Erie R. Co. 
v. Rooney, 186 Fed. 16, 19, 108 C. C. A. 118 (C. C. A. 6th Cir.). 

And, moreover, it is not within the province of the court on such a 
motion to weigh the évidence. Mitchell v. Toledo, St. L. & W. R. 
Co., 197 Fed. 528, 533 (C. C. A. 6th Cir.). See, also, Rochford v. 
Pennsylvania Co., 174 Fed. 83, bot. 98 C. C. A. 105 (C. C. A. 6th Cir.). 
We are therefore of opinion that it was errer practically to withdraw 
the testimony tending to show that the bell was not sounded, and so 
to reach the conclusion that the proximate cause of the injury was the 
first signal given by the street railway conductor to the motorman. 

[4] The proximate cause of an injury is usually a question for the 
jury. As Mr. Justice Field said in Milwaukee, etc., Ry. Co. v. Kel- 
logg, 94 U. S. 469, 474 (24 L. Ed. 256) : 

"The tnie nile Is, tbat what is the proxUnate eau.se of an injury is ordi- 
narily a question for the jury. It is not a question of science or of le^al 
knowledge. It is to be determined as a fact. in view of the circunistauces of 
fact attending it." 

See Southern Pac. Co. v. Yeargin, 109 Fed. 436, 439, 48 C. C. A. 
497 (C. C. A. 6th Cir.) ; Winters v. Baltimore & O. R. Co., 177 Fed. 
44. 50. 100 C. C. A. 462 (C. C. A. 6th Cir.) ; Erie R. Co. v. White, 
187 Fed. 556, 559, 109 C. C. A. 322 (C. C. A. 6th Cir.). 

[5] The least, then, that can be said of the case, as it was presented 
on the motion to direct, was that the testimony tending to show fail- 
ure of the raiiroad company to ring the bell as it approached and 
while crossing the avenue presented a cause co-operating with the 
act of the conductor in bringing about the injury ; in short, the causes 
were concurrent. Memphis Consol. Cas & Electric Co. v. Creighton, 
183 Fed. 552, 555, 106 C. C. A. 98 (C. C. A. 6th Cir.). 

[6] It scarcely need be stated that, if the two raiiroad companies 
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were joint tort-feasors, it was open to the plaintiff to sue either or 
both of them. It will not escape attention that in Street Ry. Co. v. 
Murray, 53 Ohio St. 570, 572, 42 N. E. 596, relied on by défendant, 
the administratrix brought the action and recovered against both rail- 
roads, and that the street railroad conductor in that case did not go 
forward to see whether it was safe to cross, but relied on the rail- 
road watchman, who called to the employés of the street railroad to 
"corne ahead," and at the same time sounded the gong signal, either 
to indicate that they should cross promptly, or to vvarn them that a 
train was coming and not to attempt to cross, though the évidence on 
this point was confiicting. The effect of the décision, therefore, was to 
recognize the acts of the agents of the two railroads as concurrent 
causes, notwithstanding the statutes specially applicable in that case 
(as hère) to each. 

[7] Since the case must be tried again, we refrain from passing 
upon other assignments of error. For instance, the gênerai rule of 
practice in the fédéral courts limiting cross-examination to the mat- 
ters embraced in the examination in chief, subject to certain well- 
known exceptions, is settled; and no doubt it will be observed. 
O'Connell v. Pennsylvania Co., supra; McKnight v. United States, 
122 Fed. 926, 928, 61 C. C. A. 112 (C. C. A. 6th Cir.). 

The judgment below will be reversed, with costs. 



UNITED STATES ex rel. EOSEN v. WILLIAMS, Immigration Com'r, 
(Circuit Court of Aijpeals, Second Circuit. November 11, 1912.) 

No. 19. 

1. IIabbas Corpus (§ 30*) — Déportation Pboceedings — Heabing — Ibbbgit- 

LAlilTIES. 

Irresularities In an order for tlie arrest of an alien In déportation 
proiîeedings do not alTect tlie status of tlie alien lield on a warrant of 
déportation after a fair trial, nor entitle liini to relief on habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25; Dec. 
Dig. § .30.*] 

2. Aliens (§ 54*) — Execution — Gutlty of Crtmin.\l Offense — Admissions. 

Under tlie Immigration Act (Act Feb. 20, 1007, c. 113-t, 34 Stat. 898 
[U. S. Conip. St. Supp. 1911, p. 499]), providing for the exclusion of per- 
soiis who bave been convieted of, or admit having coramitted, a crime 
luvolving moral turpitude, évidence of the eonunission of snch an offense 
may be furnished by admissions of the alien subséquent, as well as prior, 
to entry. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. § 
54.*] 

3. Habeas Ookpus (§ 23*) — Exclusion of Immigrant — Administration of 

Law — Conclusions of Immigration Officers — Review. 

^Vhile Congress bas power to commit to executive officers the enforce- 
ment of the laws and régulations relating to the admission and exclusion 
of aliens, and déclare that the conclusions of sueh otticers in determining 
the right of an alien to enter shall be concluslve, a déportation order 
may be invalid, and the alien entitled to discliarge on habeas corpus, if 
It is unsupported by any évidence, or is the resuit of errors of law. 

[Ed. Note. — ^For other cases, see Ha.'^eas Corpus, Cent. Dig. § 17; Dec. 
Dig. § 23.*] 

•For other cases see aame topic & S hdmeek In Dec. & Am. Digs. 1907 to date, ii Rep'r ludexe» 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York ; E. H. Lacombe, Judge. 

Habeas corpus by the United States, on the relation of Jeheil Rosen, 
an ahen, to obtain relator's reHef from the custody of the Commis- 
sioner of Immigration of the port of New York pursuant to a warrant 
of déportation containing a finding of the acting Secretary of Com- 
merce and Labor that relator was a member of the excluded classes, 
in that he had admitted having committed bigamy prior to his entry 
into the United States. From an order dismissing the writ, relator 
appeals. Affirmed. 

Henry A. Wise, of New York City (D. D. Wahon, Jr., Asst. U. S. 
Atty., of New York City, of counsel), for appellee. 
W. S. Bennet, of New York City, for appellant. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. In the very récent habeas corpus proceed- 
ings (Lou Wah Suey v. Backus, 225 U. S. 460, 468, 32 Sup. Ct. 734, 
735 [56 L. Ed. 1165]) involving the sections of the Immigration Act 
of 1907 in question in the présent case, the Suprême Court of the 
United States has said with respect to the efïect of the décisions of 
executive offîcers in immigration cases: 

"A séries of décisions In this court has settled that sueh hearings before 
executive offlcers may be made conclusive when fairly conducted. In order to 
suceessfully attack by judlclal proceedings the conclusions and orders made 
upon sueh hearings it must be shown that the proceedings were manifestly 
unfair, that the action of the executive offlcers was sueh as to prevent a fair 
Investigation or that there was a manifest abuse of the discrétion committed 
to them by the statute. In other cases the order of the executive offlcers 
wlthln the authority of the statute Is final." 

While the statutes under considération by the Suprême Court in 
many of the cases in its long séries of décisions bave contained express 
provisions making the ruling of certain immigration ofHcers final and 
conclusive unless reversed by higher officers and while the court has 
often referred to those provisions, we do not understand that they 
afïord the real basis for the limitations placed upon the judicial review 
of sueh administrative décisions upon habeais corpus. The underlying 
principles are rather that Congress has power to commit to executive 
officers the enforcement of the laws and régulations relating to the 
admission, exclusion and déportation of aliens and that the conclusions 
of sueh officers are final unless a court or some other tribunal is ex- 
pressly authorized to review them. In the absence of sueh authoriza- 
tion courts cannot review décisions of sueh officers further than to 
ascertaiin whether they hâve acted within their jurisdiction and hâve 
accorded the alien a fair hearing. Thèse principles were stated by the 
Suprême Court in Nishimura Ekiu v. United States, 142 U. S. 651, 
660, 12 Sup. Ct. 336, 338 (35 L. Ed. 1146), and hâve been approved 
many times since: 

"An alien immigrant, prevented from landing by any sueh offlcer claiming 
authority to do so under an act of Congress, and thereby restrained of his 
liberty, is doubtless entitled to a writ of habeas corpus to ascertain wlietUer 
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the restraint Is lawful. Cliew Heong v. United States, 112 U. S. 53fl [5 Sup. 
et. 255, 28 L. Ed. 770]; United States v. Jung Ah Lung, 124 U. S. 621 [8 
Sup. et. 663, 31 L. Ed. 591] ; Wan Shing v. United States, 140 U. S. 424 [11 
Sup^ et. 729, 35 L. Ed. 503] ; Lau Ow Bew, Petitioner, 141 U. S. 583 [12 Sup. 
et. 43, 35 L. Ed. 868]. And Congress may, If It sees fit, as in tlie statutes in 
question in United States v. Jung Ah Lung, .lust cited, authorize the courts 
to investigate and ascertain the tacts on which the right to land dépends. 
But, on the other hand. the final détermination of those facts may be in- 
trusted by Congress to executive ofticers ; and in such a case, as in ail oth- 
ers, in which a statute gives a dlscretlonary power to an officer, to be exer- 
clsed by him upon his own opinion of certain facts, he is made the sole and 
exclusive judge of the existence of those facts, and no other tribunal, unless 
expressly authorized by law to do so, Is at liberty to réexamine or contro- 
vert the sufficiency of the évidence on which he acted." 

So in the récent case of Prentis v. Di Giacomo, 192 Fed. 467, 468, 
112 C. C. A. 605, 606, the Circuit Court of Appeals for the Seventh 
Circuit, in ai déportation case under the statutes hère in question said : 

"We belleve the rule to be settled, however, under thèse congresslonal en- 
aetments, that their enforcement against aliens is vested exclusively in the 
designated executive department, for hearlng, ascertainment of the facts, and 
rulings thereupon, 'without judlcial intervention' ; that Congress has so pro- 
vided, within its powers, not only in respect of control over the allen at the 
time of landing for entry, but of like control during the probation period 
flxed by the act for ascertalnlng whether the entry was lawful, to direct and 
enforee déportation when the entry is found to be unlawful ; and that the 
executive flnding and order thereupon is not subject to judlcial review or 
intervention, through the writ of habeas corpus or otherwise, except for 
failure or déniai of the administrative hearing intended by the act." 

See, also, Prentis v.. Stathakos, 192 Fed. 469, 112 C. C. A. 607. 

This conclusion that the courts in the absence of express statutory 
authority hâve a very limited power of review over the décisions of 
immigration officers, is entirely consistent with the décision of the 
Suprême Court of the United States in Gonzales v. Williams, 192 U. 
S. 1, 24 Sup. Ct. 171, 48 L. Ed. 317. In that case the court held that 
a citizen of Porto Rico was not an "alien" within the Immigration 
Act and released her upon habeas corpus. The express ground of the 
décision was that as the petitioner did not corne within the act the 
immigration authorities had no jurisdiction to detain and déport her. 

We hâve, therefore, in the présent case to détermine only two ques- 
tions ; 

(1) Whether the immigration authorities acted within their juris- 
diction ; 

(2) Whether the relator was given a fair hearing. 

Manifestly the Secretary of Commerce and Labor had jurisdiction 
both of the person and subject-matter. The relator was an alien and 
subject to the immigration laws. The charge was that he had admitted 
the commission of the crime of bigamy. If he had admitted the com- 
mission of such crime concededly he came within one of the excluded 
classes. The question thus presented was for the Secretary to déter- 
mine upon the évidence presented. He did détermine it and, having 
jurisdiction both of the person and subject-matter, his décision was 
within his jurisdiction. 

[1] The next question is whether the relator was given a fair hear- 
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ing. No question is made but that he was duly notified of the charge 
against him and had full opportunity to défend against it. Nor can 
there be any question but that there was some évidence in his own ad- 
missions tending to show that he had committed the crime of bigamy. 
The évidence was sufficient to négative a conclusion that the Secretary 
in acting upon it denied the petitioner a fair hearing or manifestly 
abused his discrétion. Further than that we are not called upon to 
consider it. 

The relator, however, insists that even if he admitted his guilt upon 
the hearing before the immigration officers, there was no proof what- 
ever that he had admitted it before his entry into this country or be- 
fore the issuance of the order of arrest. Assuming this to be so and 
that the Secretary acted altogether upon the admissions maide by the 
relator upon the hearing, and further assuming that we hâve the right 
to go into the matter upon the theory that action without any évidence 
amounts to a déniai of a fair hearing, still we thihk that the relator is 
not helped. It is true upon thèse assumptions that the allégations in 
the order of arrest that the relator had then admitted his guilt were 
unfounded. But irregularities in the order of arrest do not affect the 
status of an alien held upon a warrant of déportation after a fair hear- 
ing. It is even held that the fact that a warrant of déportation is based 
in part upon a charge not stated in the warrant of arrest is not an 
objection when the alien has had a- fair hearing on the charge. Sin- 
iscalchi v. Thomas (C. C. A.) 195 Fed. 701, and cases cited. 

[2] The contention of the relator, however, goes deeper than to the 
warrant of airrest. He contends that the Immigration Act in providing 
for the exclusion of "persons who hâve been convicted of or admit 
having committed * * * ^ crime * * * involving moral tur- 
pitude" speaks as of the time of the entry of such person into this 
country. And in support of his contention he calls attention to the 
fact that the rules of the department refer to aliens who "at the time 
of entry" belong to the excluded cl?isses. While there is force in the 
argument made in behalf of the relator, we cannot regard it as wel! 
founded. The purpose of the act is to exclude aliens who hâve com- 
mitted serions crimes in their own countries. Congress has not deemec 
it expédient to give immigration officers gênerai power to détermine 
questions of guilt or innocence and has limited them to excluding such 
criminals ais havc been convicted or admit their guilt. The admission 
is treated as évidence of guilt tantamount to conviction. But we see 
no reason why such évidence should be furnished by admissions made 
prior to rather than after the entry of the alien into this country and 
are not convinced that the language of the act requires us to so limit it. 

The order of the District Court is affirmed. 

COXE and WARD, Circuit Judges (concurring). We concur in the 
resuit and generally in the opinion of Judge NOYES. 

[3] The opinion does not, however, make entirely clear our views 
upon a single point. We think that some évidence must be presented 
to justify a judgment of déportation and that conclusions of law must 
hafve some facts upon which to rest. The immigrant may, in a sensé. 
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have a fair hearing although the conclusions drawn by the executive 
©fficers be wholly unsupported by proof . Tiie findings of thèse officiais 
are practically conclusive upon questions of fact, but we think they 
may commit errors of law which will justify a discharge upon habeais 
corpus. 



WARNER V. WOOD et al. 
(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 80. 

1. Specific Pebfobmance (§ 121*) — Joint Adventure — Contkact — Evidence. 

In a suit for spécifie performance and an accountlng pursuant to an 
alleged eontraet, évidence held to warrant a finding of the making of a 
contract by wliich complainant and défendant W. became jointly interest- 
ed in tbe exploitation of certain mlning propertles, and were entitled to 
share in the profits thereof in specifled proportions. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dlg. §§ 
387-395; Dec. Dlg. § 121.*] 

2. Specific Performance (§ 106*) — Contbact — Parties. 

Complainant and défendant W. contracted to use thelr joint efforts 
to exploit certain mlning properties and to divlde the profits in specifled 
proportions. W. thereafter procured a conveyance of the properties to 
a corporation formed to take them over, and caused the stock to which 
he was entitled to be Issued In the name of M., who held for W.'s beneflt. 
Eeld that, W. having repudlated' his contract with complainant, and M. 
having turned over the shares to W. after suit brought by complainant to 
compel spécifie performance of the contract, with notice of complaln- 
ant's claim, M. was a proper party to the suit and llable to account for 
such stock. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dlg. §§ 
342-351; Dec. Dlg. § 106.* 

Persons entitled to enforce specific performance, see note to Lawyer v. 
Post, 47 O. C. A. 493.1 

Appeal from the District Court of the United States for the South- 
ern District of New York ; John R. Hazel, Judge. 

Suit by Robert L. Warner against Sidney B. Wood and another 
for specific performance of contracts alleged to have been entered 
into between complainant and défendant Wood with référence to the 
disposition of certain mifting properties and an interest in an individ- 
ual contract with one Quenner. Judgment for défendants, and plain- 
tifï âppeals. Affirmed. 

Facts appear in the opinion filed in the District Court, which is as 
f oUows : 

Thls is an action In equlty to enforce the specific performance of a con- 
tract entered into by plalutiff and défendant Wood in accordance with which 
certain mlning properties sltuated In the district of Altar, Mexico, and a so- 
called Quenner patent for crushing rock and cément were to be acquired, 
and then transferred and sold. The plalntifC claims that on January 17, 
1910, an oral agreement was entered Into by which he and the said de- 
fendant became jointly Interested in the enterprlse, and that the plaintilï 
was to procure, or to asslst In procuring, others to finance the project; 
that the défendant Wood had prevlously secured leases of the mining prop- 
erties and option upon the Quenner patent, and It was agreed that, when 
such properties were syndicated or sold, the profits realized from thelr joint 

*For other casea ses same topic & § nvmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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efforts should be divided between them in the proportion of flve-eigliths to 
Wood, and three-elglitlis to the plaintilï. Ttie said défendant in bis answer 
dénies making an oral contract for division of profits on the basis stated, and 
claims tbat the relation of the parties is substantially set out in a later 
agreement, dated January 27, 1910, which was in writing, and which was aft- 
erwards voluntarily abandoned or rescinded by the plaintifC ; that tbereupon, 
by bis exclusive efforts, he aequired the said properties, and sold the same to 
an organlzatlou formed for the purpose — the American Ore Milling Company. 
Thèse défenses make necessary an examination of the évidence for the pur- 
pose of determining, first, whether there was an agreement by whioh the par- 
ties became jointly interested in the enterprise and entltled to share in the 
profits in the proportion stated, and, second, whether the agreement was sub- 
sequently terminated by anythlng the plaintiff said or did. 

[1] The plaintiff, who is a banker residing in Boston, Mass., testifled in 
substance that he interested himself in the exploitation and development of 
the properties in question at the request of Wood, who stated that the trans- 
action was one of great magnitude; which he could not handle without plain- 
tiff's help, and that, if the plaintiff would co-operate with him in properly 
exploiting the Project, the gains and profits would be shared between them 
in the manner above specifled ; that he asseuted to the proposition, and soon 
afterwards secured the services of lawyers to prépare or outline the proposed 
subscription agreements for the formation of a syndicate, in which be and 
Wood were referred to as the owners of the property. Subsequently he in- 
troduced Wood to Mr. Winsor et al., financiers living in Boston, with whom 
negotiations eulminated in the contract, Exhibit B, dated January 27, 1910. 
On said date plaintiff and défendant Wood entered into an agreement in 
writing which contained the following clause: 

"(3) Wood and Warner agrée that in the event of said contract with Gas- 
ton, Winsor, and Sayles not being signed, or if, being signed, not being fuUy 
performed, or if it be partly perforuied by the contribution of $40,000 and the 
remaining amount provided for from Gaston, Winsor, and Sayles be not sub- 
scribed, every reasonable effort will be made by both parties to dispose of the 
interest not taken by Gaston, Winsor, and Sayles to other parties upon the 
same or equally advantageous basis. If, however, after the lapse of six 
months from the date upon which (iaston, Winsor, and Sayles must détermine 
whether to advance the remaining amount to bring their contribution up to 
$300,000, it is not possible to make an arrangement to get the amount not 
contributed by them from other parties upon a basis equally advantageous, 
then it is agreed that a new distribution shall be made of the interest which 
Wood and Warner bave in the corporation as it stands, or any subséquent 
corporation that may be formed, to the end that Warner shall bave one- 
sixth of their joint interest and Wood flve-sixths of their joint interest. 

"[Signed] Sidney B. Wood, 
"R. L. Warner, 
"William E. Hall." 

The évidence shows that this clause was included in settlement of a dis- 
pute which had arisen as to plaintifll's continued interest in the enterprise in 
the event of failure of tlie parties mentioned in Exhibit B to complète their 
contract. In February, 1910, plaintiff and défendant Wood, together with 
Winsor, pursuant to prearrangement, met at Nogales, Ariz., to examine the 
mining properties and Quenner patent, and to complète the necessary détails 
of conveyance, should It be determined by Winsor to buy the properties. 
After such examination, Mr. Winsor, representing prospective purchasers, no- 
tifled the parties to this action that he had concluded not to perform, and, 
claiming that the value of the properties had been exaggerated, declined to 
make the down payment specifled in the contract. The défendant Wood. and 
the witness Quenner testifled that the plaintiff, at this time, stated that he 
would bave nothiiig further to do with the transaction, and that in a few days 
he departed from the Altar district. It is shown that at about this time Wood 
secretly entered into negotiations with other parties and succeeded in pro- 
curing from varions persons living in Arizona, and from members of his own 
family, the necessary amount of money to enable him to make good the op- 
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tiou to acquire the Quenuer invention, which wouUl liave expired on March 
24tli, ensuing. ïlie propertj- riglits and the Quenuer invention were subse- 
quently assigued by Wood to tlie American Ore Milling Company, as already 
stated. 

On the 13th day of August. 1010, at the request of connsel for the plain- 
t.iff, at Stamford, Coun., Wood signed the following instrument : 

"Stiimford, Aug. 13/10. 

"I agrée to turu over to Robert L. Warner % of ail stock of Am. Ore Mill- 
ing Co. ree'd by me or for me and % of any otlier iirotits I hâve rec'd from 
the 'Quenner niatter' providert only tliat he is to pay me 7s of the cash I hâve 
)!d. the Am. Ore Milling Co. for stock, provided also that Waroer shall give 
up any note or clai]u now held l>y hiui against me for his own Personal ex- 
penses incurred in the Winsor investigation. Stock purchased by members of 
my faniljy not to be treated as i)artnership stock. 

■•[«iguedi Sidney B. Wood. [L. S.]" 

To whicli on the l(!th of Aiigust ISllO, he received the following reply: 

"Warner, Tucker & Co., 
"Investment Secnrities, 8.5 Devoushire Street. 

"Boston, Aug. 16, 1010. 
"Mr. Sidney B. Wood, % Messrs. Stover & Hall, CO Wall Street, New York 
t'ity — Dear Mr. Wood : Mr. (iutin-ie bas informed nie of his conversation *ith 
you at Stamford, Coun., ou Saturday last, aud of your agreement to turn 
over to me three-eighths of stock and other partnershi]) i)roflts aud rlglits .you 
hâve received from the Quennei" niatter. as per our original agreements, pro- 
vided that 1 am to pay to you three-eighths of the cash you hâve pald, whieh 
I nuderstand from Mr. Cutlu'ie is within one thousand dollars, being on ac- 
count of sucli legitimate Personal expenses as would mauifestly bave met wlth 
my approval for joint aceouut under our agreenuîut, if I had been consulted 
about the same at the time when they were hicurred, aud further proVided 
that I shall give up so much of yonr note for -fOTO.OO as niaj- represent n)y 
own similar personal expenses. I nuderstand that you are to see Mr. lugalls 
Thursday or l'riday of this week, and arrange for a full accountiug, to be 
had as promptly as possible. The settlemeut above iudicated is entirely sat- 
isfactory to me, and I am glad to accept it aud settie the uuitter on a frieud- 
ly basis. I am maiUng a carboo of this letter to Messrs. Hoiter, lugalls & 
Guthrle. 

"Yery truly yours, B. L. Waruer." 

The defeudaut answered as foUows : 

"August 22, 1910. 

"Robert Ïj. Waruer, Esq., 85 Devoushire Street, Boston, ilass. — Dear Sir: 
Referring to my ofifer of August loth, iu wbich I endeavored to settie our 
diftereuces by the delivery to you of three-eighths of my interest lu the stock 
of the American Ore Milling Company, aud your reply to the same dated 
August l(i, 1010, I do not consider that you hâve accepted that offer on the 
tenus in which It was made, aud therefore there lias beeu no acceptauce, and 
I beg leave to withdraw my offer of August loth, 

"Very truly yours, Sidney B. Wood." 

From such testimony as has beeu cousidered important the intention of the 
parties, elther to engage lu a .iolnt enterprlse or lu a llinited undertaking, 
must be detoruilned. It is insisted tliat there was uo meeting of the minds be- 
tore the written agreement of January 27th whicli was wludly based on the 
Winsor couti-act ; that ail prior arrangements and oral agreements as to a 
joint undertaking and division of profits merged ; that when Winsor refused 
to cojuplete, the plaintitî's interest in the undertaking ceased as evidenced by 
his déclaration that lie would hâve uothlng further to do wlth the matter, 
aud by the settlemeut of the expenses incurred by the plaintiff on the trlp. 
But a careful examiuatlon of the évidence aud the entire trausaction satlsfies 
me that iu the beginulng it was understood and agreed that the parties to 
the action should joliitly beconie Interested in the enterprlse, eacli to perform 
a part iu its exploitation and developmeut, the plaiutift' to Interest capital 
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In the sclieme, and the rlefendaiit Wood to eoutribute his options and serv- 
ices. If It were not for tlie mémorandum of August 13th, I shoukl mihesitat- 
ingly décide tliat tlie ijlaintiff liad failed in proving his cause of action; but 
sucli mémorandum, in my judgment, persuasively supports the clalm of a joint 
venture and division of profits, notwitlistanding paragrapli 3 of the contract 
of January 27th, which, in my opinion, is not incousistent therewitli. The 
limitation therèiu expressed provided in substance that, if the Winsor agree- 
ment was not performed, plaintift' and défendant Wood would endeavor to 
Interest others upon a basis equally advantageous ; but if, after the expira- 
tion of six months from the specified time, the entire amount was not eoli- 
tributed, thon a new division of tlie profits would be made by which the 
plaintift would receive one-slxth and Wood five-sixths thereof. 

Importance is attached to plaintiiï's déclaration at Nogales that he wanted 
notliing further to do wlth the matter. Such déclaration, however, is fairly 
susceptible of varions inferences. It is not improl)able that it was madewhile 
iii a mood of disappointment due to the failure of Winsor to complète the pur- 
chase. Nor do I draw an inference of au intention on the part of the plaintifl 
to abandon the joint enterprise because of the arrangement regarding the 
payment of his expenses. Such arrangements were at the suggestion of the 
défendant Wood, and not owing to plaintiff's désire to recède from the en- 
terprise. It is not necessary to regard the mémorandum of August 13th as a 
settlement. In the view talieu, it is, hovt-ever, an important item of testiraony 
which, as already stated, persuasively corroborâtes the claim of a joint ven- 
ture and division of profita on the basis hereinbefore stated. It is unnecessary 
to hold the contract valid as a sealed instrument under the laws of Connecti- 
cut, or to hold that Wood was bound by his promise, or that it was given for 
a valid considération. ïhat the plaintift is entitled to an accountlng is 
scarcely to be doubted. Jones v. Davis, 48 N. J. Eq. 493, 21 Atl. 1035 ; Har- 
vey V. Sellers (C. G.) 115 Fed. 757. And while the défendant Wood may re- 
gard it as inéquitable that he should be required to share profits with the 
plaintiff after he, by his unaided efforts and persévérance, sueceeded in the 
enterprise, yet it Is to be remembered that he voluntarily solicited plaintiff's 
assistance and eutered into an arrangement with him, unconditioned save as 
to interest, for a joint venture to be carried on for their niutual beneflt. If 
he had acted with less disingenuousness, It Is not improbable that. in .spite 
of the initial failure to acquire the properties under the Winsor agreement, 
tbe plaintiff would hâve contlnued to co-operate with him, and would doubt- 
less hâve contributed the précise services that Wood believed in the beginnlng 
he was in a position to render; or if Wood had made disclosure ofhis in- 
tention to interest other parties a modification of the agreement would, per- 
hapg, hâve resulted. 

The défendant Wood's explauation that he executed the mémorandum be- 
cause of threatened suit, believing that such an action at the time might 
Interfère with the finalities of the enterprise, is not entitled to much weight. 
He was not duped into signing the document. By éducation and training lie 
knew the force of the admissions contained therein, and must abide the con- 
séquence thereof. In view, however, of plaintiff's failure to bring about a 
consummation of the Winsor contract, regardless of the goodness of his in- 
tentions, it is regrettable that a fair and reasonable readjustment as to the 
profits, if there were any, has not been made by the parties themselves propor- 
tionate to the aetual services rendered; but thls court is powerless under tbe 
évidence to flx any other standard for division of gains and profits than such 
as the parties themselves contemplated in their agreement. In the joint un- 
dertaking the proportionate share or interest of each was predetermlned, and 
as the properties in question were sold within the period limited in clause 3 
of the contract dated January 27, 1010, I ara constrained to hold that plain- 
tiff is entitled to an accountlng as demanded in tlie bill. 

[2J It remains only to consider whether the défendant Miller is a proper 
défendant. The évidence is that the stock issued by the American Ore Milling 
Company which tlie défendant Wood was entitled to receive from the trans- 
action was Issued in the name of the défendant ililler, who concededly held 
it for the beneflt of Wood. In the answer it is admitted by Miller that he 

200 F.— 35 
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reeeived certain of the said shares of stock belonging to fhe défendant Wood, 
but that he has since turned the same over to liim, and has not at présent 
any of them In his possession ; the transfer to Wood and others having been 
made after the beginning of this action. Inasmiicli as he laad notice of plain- 
tiiï's claim to an interest in the stock held by him in trust for Wood, he is a 
proper party défendant, and mnst account for sueh shares of stocli. Ham- 
bleton V. Ehind, 84 Md. 456, 36 Atl. 597, 40 L. R. A. 216. 

The case must be referred to a master for an accomiting of the profits, 
money, and shares of stock reeeived by the défendant Wood, either directiy 
or by transference from Miller to him (or to any otlier person for his beuefit), 
with costs. 

So ordered. 

M. L. Stover, of New York City, for appellants. 
Holter, Ingalls & Guthrie, of New York City, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We concur in the reasoning and conclusion of 
the District Judge, and think it unnecessary f urther to discuss the case, 
except to say that we find in the pencil mémorandum, signed by both 
parties on January 18, 1910, a corroboration so strong of complain- 
ant's assertions as to the terms of the original contract of January 17, 
1910, that we should reach the same conclusion that Judge Hazel has, 
even if the mémorandum of August 13, 1910, were out of the case. 

The decree is affirmed, with costs. 



RAGAN, MALONB & CO. v. COTTON & PRESTON et al. 
(Circuit Court of Appeals, Flfth Circuit. November 22, 1912.) 
No. 2,385. 

1. Bankruptcy (§ 407*) — ^Disciiakge— -Fai.be Statement to Securk Crédit — 

Construction. 

Where a materially false statement of a firm's assets and liabilities, 
made to objectors to secure crédit, provided tliat it should be binding for 
every purchase tlien or thereafter made, unless changed by written au- 
thorlty from the signers, its availability as a ground for resisting a dis- 
charge of the flrm in bankruptcy was not affected, because the first pur- 
chase of goods obtained under the statement appeared to hâve been paid 
for, there being subséquent unpaid charges which constituted a part of 
the running account between objectors and the bankrupts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. | 407.*] 

2. Bankruptcy (§ 407*) — Paktneesiiip — Disciiarge — Faese Statement. 

Where a materially false statement of the resources and liabilities of 
a banla'upt flrm was made by one of the partners to objectors in order 
to secure crédit, and crédit was secured to the firm by the partner mak- 
ing the statement on the strength thereof, but it did not appear that 
the other partner had anything to do with making the statement, or 
that he authorized it or ordered goods thereunder, it was available only 
to prevent a discharge of the firm and the partner making the statement. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761; Dec. Dig. § 407.*] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

•For otlier cases see same topic & § numbee in Dec. & Am. Digs. 1907 to Jate, & Rep'r Inflexes 
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In the matter of bankruptcy proceedings of Cotton & Preston, E. 
S. Cotton, and F. F. Preston, bankrupts. From a final decree grant- 
ing a discharge to the bankrupts as a firm and individually, Ragan, 
Malone & Co., objectors, appeal. Reversed, with instructions. 

See, also, 183 Fed. 181. 

The appellees, bankrupts, filed a pétition for discharge. On notice 
thereof being given, the appellants filed sworn opposition and objec- 
tions to the discharge as follows : 

(1) Because sald bankrupts obtained property on crédit from them. upon 
a materially false statement In writing made to them for the purpose of 
obtainlng sueh property on crédit, sucb statement being made August 5, 
1907, and. being therein shown, made for the purpose of obtalniug crédit and 
to be binding for each purchase, "now or hereafter made, unless changed by 
written authority from the undersigned." Copy of said statement ls>,hereto 
attached and made a part hereof, marked "Exhibit A." On sueh statement 
thèse objectors extended crédit and sold said bankrupts from tijne to time, 
and at the time the pétition in bankruptcy was flled said baukrupts were 
and are Indebted to thèse objectors on account of sueh purehases, as shown 
by statement of account hereto attached and made a part hereof, marked 
"Eîxhibit B," to which référence is prayed as ofteo as may be necessary. 
Said statement was materially false, in that said bankrupts begun business 
with a capital of $450. and in said statement they say they begun business 
with a capital of $.3,000. 

(2) On August 5, 1907, notes and accounts belonging to said bankrupts 
were about .$300 to $400 in amount. In said statement they clalm to be 
$1,000 in amount. 

(3) On August 5, 1907, E. S. Cotton, one of said bankrupts, owed his wife 
some $3,000. In said statement the claim is made that said baukrupts owed 
no mouey whatever to wives or relatives. 

(4) Said statement in other particulars is Incorrect." 

The Exhibit A attached to the opposition is as follows: 
Statement of Cotton & Preston, E. S. & F. F. 
Address, Broxton, Ga. 

Atlanta, Ga., August 5th, 1907. 
Ragan, Malone & Co.: 

Firm coinposedj of made to liagan, iMalone & Co. for the pur- 
pose of obtaining crédit, and this statement shall be bindii)g for each pur- 
pose now or hereafter made unless changed by written authority fi-om the 
undersigned. 
Commenced business Sept. 1, 1905, with capital $3,000 OO 

Assets. 

Cash value of stock of goods on hand 3,500 00 

Amount of sol vent debts, notes, and accounts 1,000 00 

Amount of doubtf ul debts, notes, and accounts 

Cash on hand aud in bank 500 00 

Live stock — horses, mules, eattle 

Real estate or town property, etc., firm own two business lots, 
vacant, in Broxton, Ga., worth ,500 00 

E. S. Cotton owns four acres with résidence in Broxton, Ga 2,500 00 

Do. owns three vacant lots in Broxton, Ga., worth 250 00 

Acres of laud in couuty, state of 

Do. land 1/2 interest in 07 acres iaud, Broxtoii, Ga 400 00 

F. F. Preston owns one vacant lot in Double Uun, Ga 45 00 

Other assets, Personal property, etc., E. S. C'ottou 

Has mouey loaned about 200 00 



Total assets 
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Llabllities. 

Amount and to whom Inclebted: 

Wortheim Sehwarts Slioe Co., St. Louis, Mo $250 00 

Wo'lf Bros., Coliimlna, Ohio HS3 00 

Arnold Hat Co., Atlanta, Ga 12;{ 00 

A. M. Robinsou Co iTiO 00 

John Silvery & Co CO 00 

Amount of borrowed money — wben due and to wiiom? None. 

Amt. indebted to youi- wlt'e or relatives? Kone. 

Or otbers not before stuted wben due and to wbom? None. 

Total linbilities $736 00 

Ket worth, $9,930.00. 

Amount of Insurance on stock of goods, $3,500.00 on buildings. 

On life. 

Mortgages deeds or any other liens on property. None. 

Wliat property in your wife's name? None. 

Ilave you ever failed? No. 

Are there any judgmeuts or suits pending against you? None. 

Remarks: Formerly bougbt Fruitt-Silvery Hat Co. Jobn Silvery & Co., 
A. M. Kobinson, Dougherty, Ward, Little Co. 

The above property In niy (or our) own name and titles perfect, pald for, 
and no mortgage or liens in any shape upon It. In considération of crédit 
extended and to be extcnded on the faith of my (or our) solvency as shown 
by this statement, I (or \ve) hereby waive and renounce for myself (or our- 
selvcs) and faniily any and ail homestead exemption rights nnder the laws 
of the L'nltetl States or of any state as against tlio payment of any indebted- 
ness now ovvlng or hereafter existing in favor of the said Ragan, Malone & 
Co. and this walver shall apply to ail property now owned or hereafter 
acquired by the undersigned. 

Given nnder my (or our) hand and seal. 

[Seal] [Signedl Cotton & Preston. 

[Seal] [Signed] F. F. Preston. 

The Exliibit B attached to the opposition contains the account of 
goods sold by opponents to the bankrupts ; payments made f rom Au- 
gust 7, 1907, to March 6, 1908; balance dtie thereon February 20, 
1909, $827.15. The application for discharge and opposition thereto 
were referred by the court to a référée to take évidence and report, 
and the référée, after taking évidence, reported in favor of the dis- 
charge. On further opposition and hearing, the matter coming finally 
before the court, the follovving order was entered by the judge: 

Order of the Court. 

After hearing the arguments of eounsel, reading and oonsldering the com- 
plète and learned report of Hon. Max Isaac, spécial master, and the excep- 
tions thereto, and the record in the cause, It is, upon cousidei-ation adjudged 
and decreed tliat the findings of the master are in ail respects in accordance 
with the law, and hls conclusions are afflrmed, and hls report Is adopted as 
the opinion, conclusions, and judgraent of the court. It is further ordered, 
ad.iudged, and decreed that Max Isaac, spécial master, be and he is hereby 
allowed the sum of $50 for bis services as spécial master in this référence. 
Let said sum, together with ail court costs occasioned because of said objec- 
tion, be taxod by the clork against the objecting creditors ; 1. e., Ragan, Ma- 
lone & Co. 

This September 10, 1010. 

An appeal having been taken from this order, the same was dis- 
missed, because no final decree of discharge had been entered. See 
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Ragan, Malone & Co. v. Cotton & Preston, 195 Fed. 69. Thereafter 
on May 23, 1912, a final decree was entered granting a discharge to 
Cotton & Preston as a firm and to E. S. Cotton and F. F. Preston as 
individuals. From this decree this appeal is prosecuted. 

Victor Lamar Smith, of Atlanta, Ga., for appellant. 
L. E. Heath, of Douglas, Ga., for appellees. 

Before PARDEE, Circuit Judge, and NEWMAN and MEEK, Dis- 
trict Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
évidence taken before the référée shows without substantial dispute or 
doubt that Preston, for the firm of Cotton & Preston, made the state- 
ment in writing as alleged in the opposition of Ragan, Malone & Co. ; 
that it was made for the purpose of obtaining crédit and continuing 
crédit for the firm of Cotton & Preston ; that crédit was obtained there- 
on at various dates up to March 6, 1908; that the said statement was 
false as a whole, and materially false in respect to the amount of 
capital of the firm at the commencement of business and as to lia- 
bilities generally and particularly as to indebtedness to Mrs. Cotton, 
the wife of the senior member of the firm. The référée who heard 
the matter seems to hâve tried the case largely on demurrers, gênerai 
and spécial, to the objections urged against the discharge, and, after 
much discussion of matters of évidence and law, his report concludes 
as f ollows : 

I conclude that the third gronnd of the bankrxipts' spécial demurrer, which 
raised the point that this statement could not be made the basis of the crédit 
for the particular goods for which the bankrupts are now indebted to the 
objectors, should be sustained. The uncontradicted évidence being that the 
goods were obtained from six to nine months prior to the filing of the péti- 
tion in banlîruptcy, on a statement made a year and six months before the 
filing of the pétition in banlvruptcy I conclude that thèse are not such goods 
as were obtained on a false statement In writing such as Is contemplated by 
section 14b (3) of the Bankruptcy Act [Act June 25, 1910, c. 412, 36 Stat. 
839 (U. S. Comp. St. Supp. 1911, p. 1496)]. The only remaining charge against 
the bankrupts being founded purely on a différence of opinion as to the value 
of the merchandise comprising the capital with whioh this firm, began busi- 
ness, I do not think that this is such a niaterial discrepancy as would justify 
this court in declining to grant a discharge to thèse bankrupts. 

The spécial master ascertains from the record before him that thèse bank- 
rupts were allowed an exemption by the trustée, to which Ragan, Malone & 
Co. flled their exceptions, which were overruled, and the exemption allowed. 
An appeal was taken as to this décision to the référée, and the District Judge 
has affirsiied the décision on the homestead matter. Ragan, Malone & Co. 
then filed their intervening pétition to recover certain goods found in the pos- 
session of the bankrupts, alleging that they were ohtained by fraud ; the 
identical statement herein involved being used as a basis for the clalm of 
fraud. This intervening pétition was denied by the référée, to which déci- 
sion an appeal was entered to the District Judge, and the décision of the 
référée has also been sustained. Criminal proceedings hâve also been 
brought In the criminal court in the city court of Atlanta against F. F. 
Preston, and charges are now pending against him there, and it appears on 
the very statement Involved hère. The bankrupts hâve flled their applica- 
tions for discharge, and Ragan, Malone & Co. are found opposing their appli- 
cations. While every légal advantage should be taken by the créditer to 
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bring his giiilty dobtor to justice, the spécial master cannot refrain from ex- 
pressing the opinion tliat tliis case lias assumed more the attitude of oppres- 
sion than of a just prosecution. 

I therefore recomuiend that tlie objections filed by Eagan, Malone & Oo. 
to the application of thèse baukrupts for their discharge should be orerruled 
and dismissed. 

[1] There is considérable discussion in the briefs as to the effect, 
légal and moral, of the déclaration in the first paragraph of the state- 
ment made by Preston, to wit : 

"This statement shall be blnding for each purchase now or hereafter made, 
unless changed by written authority from the undersigned." 

And it is argued that, as the bankrupts before adjudication had paid 
for the first purchase of goods obtained under the statement, Ragan, 
Malone & Co. had no right to rely upon it as a basis of crédit for 
any subséquent purchase. The account of Ragan, Malone & Co. with 
the bankrupts appears to be a running account, covering purchases 
from time to time for a little over one year, on which the crédits made 
at no time left the account fully paid up, so that it is only an assump- 
tion, depending upon the correct imputation of payments, to say that 
the first purchase was ever fully paid for. But, be that as it may, the 
parties agreed that the statement should be binding for continuons 
crédit. The évidence is that it was relied upon by the creditors in the 
subséquent crédits, as well as in the first, and we know of no reason 
to go behind the agreement. 

The other matters mentioned by the référée as reasons for the rec- 
ommendation can hâve no effect as against the clear language of clause 
3 (b), § 14, of the Bankruptcy Act, as follows : 

"(3) Ohtain money or propert,y on crédit upon a materially false statement 
in writing made by him to any person or représentative for the purpose of 
obtainlng crédit from such person." 

The statement to Ragan, Malone & Co. was made by Preston to 
obtain crédit from them, and, being materially false, must be taken as 
barring his discharge. 

[2] The évidence shows that Cotton, the other partner, had nothing 
to do with making the statement, and does not show that he authorized 
it, or ever ordered goods upon the strength of it. Under the décision 
of this court in Hardie v. Swafïord Bros. & Co., 165 F. 588, 91 G. 
C. A. 426, 20 L. R. A. (N. S.) 785, the judge a quo was authorized to 
grant the discharge to Cotton. The statement of Preston was made 
for the firm, and the firm had the benefit thereof, and we think it 
clear that the firm is not entitled to a discharge. 

The decree of the District Court, rendered on the 23d day of May, 
1912, and the preliminary decree of Septeraber 30, 1910, are reversed, 
and the cause is remanded, with instructions to grant a discharge to 
E. S. Cotton individually and as a member of the firm of Cotton & 
Preston, and otherwise to dismiss the application of F. F. Preston and 
Cotton & Preston for a discharge. 



ASSETS INV. CO. V. HOLLINGSHEAD 651 

ASSETS INV. CO. v. HOLLINGSHEAD et al. 
(Circuit Court of Appeals, Eigtith Circuit. October 28, 1012.) ^ 

No. 3,681. 

Easements (§ 15*) — Teemination — Abkogation of Contract. 

A dry goods Company, desiring to enlarge its facilities by acquiring the 
use of the entire bloek, organlzed a realty company, of wliicli it owned 
ail the stock, and whlch acquired a long-term ground lease of adjoining 
lots and commenced the érection of a building thereon, subleasing tbe 
sanie to the dry goods company. In the basenient of this building it in- 
stalled a heating and power plant, connected by pipes with the other 
buildings in the bloclj, and other facilities for use of the dry goods com- 
pany. The latter company became insolvent, and its receivers, by order 
of the court, caused the realty company's property to be sold to défend- 
ant; the terms prescribed by the order requiring the release of the dry 
goods company from ail obligations growing out of the venture, including ' 
the cancellation of the sublease. Thereafter the receivers paid rent to 
défendant for the use of the basement facilities untU the sale of the 
remalning property to complainant. Held that, it having been the évi- 
dent intention of the court to sever the two propertles entirely, no license 
or easément in defendant's property remained in favor of the property 
aftcrward sold to complainant. 

[Ed. Note. — For other cases, see Easements, Cent. DIg. |§ 42-58 ; Dec. 
Dig. § 15.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri; Smith McPherson, Judge. 

Suit in equity by the Assets Investment Company against J. P. Hol- 
lingshead and others. Decree for défendants, and complainant appeals, 
Affirmed. 

William F. Woodruff, of Kansas City, Mo. (Brumback & Woodrufï, 
'of Kansas City, Mo., on the brief), for appellant. 

John F. Philips, of Kansas City, Mo. (A. F. Evans, of Kansas City, 
Mo., on the brief), for appellee Kentucky Realty Investment Company. 

Before SANBORN and HOOK, Circuit Judges, and WILIvARD, 
District Judge. 

HOOK, Circuit Judge. This is a controversy between the Assets 
Investment Company and the Kentucky Realty Investment Company, 
owners of adjoining estâtes, over claims by the former of license and 
easément in the property of the latter. It comes hère on appeal from 
an order dissolving a temporary injunction and determining the merits 
against the Assets Company. Briefly, but sufficiently, stated, the re- 
lations between the parties arose in this way : 

The Jones Dry Goods Company, desiring to enlarge its facilities, 
caused two subsidiary corporations to be organized and to acquire 
long-term- ground leases of lots needed to make its holdings embrace 
an entire block in the business district of Kansas City, Mo. One of 
thèse corporations was the Benton Building & Investment Company, 
with a capital stock of $300,000, ail of which was owned by the Dry 
Goods Company. The leaseholds acquired by the Benton Company 

•For other casée see same topic & § ndmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe^ 
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covered two lots and a fraction in the southeast corner of the block. 
It then sublet to the Dry Goods Company for a term of years at a 
substantial rental, and with a crédit so reinforced it put upon the mar- 
ket an issue of mortgage bonds and contracted for the érection of a 
building. In the basement of the building, when completed and tem- 
porarily roofed, a heating and power plant was installed and connect- 
ed by pipes and wires with the other buildings on the block. A toilet 
room for use of the employés of the Dry Goods Company was also 
established there. The use of thèse facilities is the subject of the prés- 
ent controversy. Before the building arose above the basement, it was 
found the Dry Goods Company was insolvent, and its property was put 
in the hands of receivers by the trial court. The construction opéra- 
tions of the Benton Company thereupon stopped, the greater part of 
its bonds could not be sold, the trustées in the mortgage claimed they 
had been deceived, the building contractors, with large quantities of ma- 
terials on hand, refused to proceed, and the ground leases were in 
danger of being forfeited. 

The receivers of the Dry Goods Company presented the situation 
to the court and asked its instructions. They represented that the sub- 
lease to the Dry Goods Company was a liability, not an asset. The 
court ordered the receivers, as the holders of the stock of the Benton 
Company, to cause it to sell its leasehold estâtes to the Kentucky Com- 
pany, the présent appellee, upon stated terms which would release the 
Dry Goods Company, the receivers, and the Benton Company from ail 
obligations of every kind growing out of the venture. The sale was made 
and the conditions imposed upon it fully performed by the Kentucky 
Company. The instruments of transfer embraced ail rights, privilèges, 
and appurtenances of the leasehold estâtes, and ail fixtures, machinery, 
and appliances on the premises. As specifically provided in the order, 
the sublease from the Benton Company to the Dry Goods Company 
was canceled. The receivers removed their property from the premises 
and arranged for the continued use of the facilities in the basement 
at a monthly rental. Sonie months later the Kentucky Company served 
notice to terminate the arrangement and the receivers obtained a tem- 
porary injunction. The claim of the receivers was rather vaguely 
stated as arising from the original intention of the former owners and 
the présent necessity. They asserted a license as long as the Dry 
Goods Company's business was conducted in the rest of the block. 

While the temporary injunction was in force, the remaining property 
in the hands of the receivers was sold to the xA.ssets Investment Com- 
pany, the appellant. It succeeded to the rights of the receivers under 
the injunction, and was authorized to apply at the foot of the decree 
confirming the sale for its protection. It filed what it termed an 
amended and supplemental bill, but which was in substance a dépendent 
bill authorized by the decree of confirmation, and asserted an easemcnt 
based on the original purpose as to the entire block, the physical con- 
nection by pipes, cables, and wires of the facilities in question with the 
buildings it purchased, and the existing necessity for their contirutcd 
use. A motion of the Kentucky Company to dissolve the temporary 
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injunction was sustained, and by the same order the court decided the 
nierits in its favor. 

We need not spend time over the law of implied easements. If such 
a burden in respect of heat, power, etc., could be inferred from a 
mère sale of a part of an estate on which the mechanical appliances 
therefor had been installed and the physical connection with the part 
retained, a proposition which we do not consider, the inference hère is 
expressly negatived by the conduct of the parties. We may aîso pass 
by the fact that it was the Benton Company's property which was sold, 
and the claim of easement cornes through the Dry Goods Company, a 
stockholder. It is clear that it was the purpose of the court and th^ 
parties completely to divorce the property bought by the Kentucky 
Company from the balance of the block and to leave future relations 
to future contract. The receivers recognized this when they madc the 
arrangement with the Kentucky Company at a monthly rental. 
It is urged that this act of the receivers was void, because not au- 
thorized by the court ; but they had been expressly directed to continue 
the dry goods business of the insolvent concern, and the arrangement 
questioned was a necessary incident to the larger power conferred, as 
much so as the ordinary purchase of fuel, light, and water. Besides 
this, they laid it before the court in their pétitions for injunction. By 
the sale to the Kentucky Company the unity of the block for business 
purposes and ail interdependence between the part sold and that kept 
were intended to be severed. The original intention of the parties in 
this respect, about which much is said, found its efficient expression in 
the sublease of the Benton Company to the Dry Goods Company. But 
the receivers represented to the court that this sublease, with its obliga- 
tions, was a liability of the Dry Goods Company, not an asset, and as 
an expressed part of the transaction authorized by the court the sub- 
lease was canceled. Having so escaped the burden, the Dry Goods 
Company and its successor in title cannot justly be awarded the ad- 
vantage of an easement by implication. 

Complaint is made by the Assets Company that the trial court de- 
termined the merits of its supplemental bill, so called, in sustaining the 
motion to dissolve the temporary injunction. If the bill was without 
equity, the resuit was right. A déniai, or dissolution of a temporary 
injunction may involve and effectually dispose of the entire controversy. 
Harriman v. Northern Securities Co., 197 U. S. 244, 25 Sup. Ct. 493, 
49 L. Ed. 739. 

The decree is affirmed. 



SMITH V. ILIilKOIS CENT. K. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. November 7, 1912.) 

No. 2,236. 

Masteb and Servant (§ 265*) — Action fob Injubt to Servant — SurFiciENCT 
op Evidence. 

A rallroad company Jield not liable for the death of an engineer, who 
was found lying beside liis engine between two tracks in the company's 

*For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



554: 200 FEDERAL EBPOETER 

yards, wlth Us foot practically eut offl, and the only other évidence was 
tliat he was last before seen about 100 feet from his engine, walking 
towards it on the adjoining track, and that an engine in charge of a 
hostler passed on such traclc just as décèdent was seen lying on the 
ground ; the manner oj his injury being wholly a matter of spéculation. 
[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
877-908, 955; Dec. Dig. § 265.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action at law by Gilman P. Smith, administrator of the estate of 
Claude H. Beever, deceased, against the Illinois Central Railroad 
Company and the Yazoo & Mississippi Valley Railroad Company. 
Judgment for défendants, and plaintifï brings error. Affirmed. 

R. O. Johnston and Jere Horne, of Memphis, Tenn., for plaintiff in 
error. 

Fitzhugh & Biggs and Thos. A. Evans, ail of Memphis, Tenn. (Chas. 
N. Burch, of Memphis, Tenn., of counsel), for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Plaintiff's intestate, a locomotive engi- 
neer in the employ of the Illinois Central Railroad Company, received 
fatal injuries in défendants' railroad yard, apparently from being 
struck by a locomotive engine alleged to hâve been negligently driven 
by a hostler in the employ of that company. On the trial of the suit 
brought therefor, verdict was directed for défendant. The assign- 
ments of error involve only the propriety of such direction. 

The only human testimony throwing any light upon the circum- 
stances of the accident is that of decedent's fireman, who saw décèdent 
leave the office in the roundhouse, walk to the west across the cinder pit 
track and to and upon track No. 2 (next west of the cinder pit track), 
and take two or three steps on track No. 2 to the south, in the gên- 
erai direction of his engine, which was standing headed north on track 
No. 3 (which was next west of track No. 2), and about 100 feet south 
of where décèdent was so seen on track No. 2, and where, so far as 
the évidence shows, he was last seen by any one before the accident. 
About five or six minutes later, according to the fireman's estimate 
(which, however, was not claimed by him to be accurate), he heard 
décèdent "holler" and call the fireman's name. The latter, on looking 
down, saw décèdent lying between tracks Nos. 2 and 3, "right at the 
steps" of his own engine. His right foot was practically eut ofif. The 
centers of tracks 2 and 3 were 16 feet apart. Just as décèdent cried 
out, an engine going south on track No. 2, driven by a hostler, passed 
decedent's engine, stopping 60 or 70 feet beyond. The fireman did not 
see décèdent struck. He heard no whistle or bell on the passing en- 
gine, but was busy with his work, and "wasn't paying any attention to 
a whistle or bell." His attention was called by the noise made by the 
engine to the fact that it was passing. No other engine was moving 
in that immédiate vicinity at the time of the accident. The speed at 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r IndeïCi 
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which the engine was being driven was not shown. Track No. 2 was 
straight, and the view to the south was unobstructed from a point 
230 feet north of the place of the accident. There was no évidence 
that decedent's fireman saw the engine on track No. 2 until after dé- 
cèdent was struck. 

We think verdict for défendants was properly directed. We pass 
by the Tennessee statutory précautions act (Shannon's Code of Tennes- 
see, §§ 1574, 1575), which, indeed, plaintiff does not seem to rely upon, 
as having no application to the yard movement of the engine in ques- 
tion. Rogers v. Cincinnati, N. O. & T. P. R. Co. (C. C. A. 6) 136 
Fed. 573, 574, 69 C. C. A. 321, and cases cited. Whether défendants' 
liability is to be rested upon common-law principles or upon the Em- 
ployer's Liability Act, no recovery can be had unless the évidence war- 
rants a verdict that the hostler's négligence was a proximate cause of 
the accident. There is no évidence of such négligence, unless it can 
be inferred from the fact or manner of the accident itself. That the 
unfortunate engineer was struck by the engine in question is a natural 
inference. But beyond this the meager testimony leaves the circum- 
stances and immédiate cause of the accident shrouded in mystery. 
Whatever the fact may bave been, there was no évidence that décè- 
dent was struck by the pilot beam, or, indeed, by any part of the en- 
gine, or of any injury to décèdent, except as bis foot was eut ofï, pre- 
sumably by the wheels. Whether he was overtaken when walking 
down the track, or whether, after walking between the tracks, he tried 
to cross in front of the engine and miscalculated the distance, or 
caught his foot, or whether he was riding on and was caught by the 
engine in jumping from it, or whether he slipped and fell when climb- 
ing onto his own engine, is at best a matter of conjecture. This is 
especially true, in view of the lack of évidence as to when the engine 
first appeared on track No. 2, and the fact that, had décèdent been 
walking 3 miles per hour, it would bave taken him but about 25 
seconds to get to his engine from the point where he was last seen 
by his fireman, although, according to the latter's estimate, 5 or 6 min- 
utes had elapsed. 

The fact that décèdent was struck by defendant's engine carries 
with it no presumption of defendant's négligence, the burden of prov- 
ing which is on the plaintiff. "The négligence of a défendant cannot 
be inferred from a presumption of care on the part of the person 
killed. A presumption in the performance of duty attends the de- 
fendant as well as the person killed." Looney v. Metropolitan R. R. 
Co., 200 U. S. 480, 488, 26 Sup. Ct. 303, 50 h. Ed. 564. It is not 
enough for plaintiff to show that défendant may hâve been guilty of 
négligence. The évidence must point to the fact that it was so négli- 
gent. And where the testimony leaves the question unanswered, and 
shows that any one of several things may bave induced the accident, 
for one or more of which the défendant is responsible, and for others 
of which he is not, it is not permissible to speculate between the sev- 
eral causes and to find that the négligence of défendant was the real 
cause, in the absence of satisfactory foundation in the testimony for 
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that conclusion. Patton v. Texas & Pacific Ry. Co., 179 U. S. 658, 
21 Sup. et. 275, 45 L. Ed. 361 ; Carnegie Steel Co. v. Byers (C. C. 
A. 6) 149 Fed. 667, 82 C. C. A. 115, 8 L. R. A. (N. S.) 677; Moit 
V. Illinois Central R. R. Co. (C. C. A. 6) 153 Fed. 354, 356, 82 C. 
C. A. 430. While the cases just cited involve the employer's duty of 
furnishing safe appliances or a safe place to work, the rule which for- 
bids resort to conjecture or spéculation applies equally to the case 
hère. We think the case as presented below falls directly within the 
doctrine of those cases. 

Plaintiff urges that décèdent was in plain view of the hostler (had 
he looked), ail the time the latter's engine was being driven 230 feet, 
and that, instead of making any effort to stop his engine and prevent 
the accident, he ran the engine slo^ly and noiselessly upon the de- 
ceased, without giving him vi^arning of the engine's approach by sound- 
ing whistle or ringing bell, and that the case is thus brought within the 
principle of "the last clear chance," viz., that the contributory négli- 
gence of the party injured will not defeat the action if it be shown 
that défendant might, by the exercise of reasonable care and prudence, 
hâve avoided the conséquences of the injured party's négligence. In- 
land, etc., Co. v. Toison, 139 U. S. 551, 558, 11 Sup. Ct. 653, 35 L. 
Ed. 270; B. & O. R. R. Co. v. Hellenthal (C. C. A. 6) 88 Fed. 116, 
120, 31 C. C. A. 414. Strictly speaking, the doctrine invoked does 
not apply hère, for we are not considering whether the deceased was 
contributorily négligent. But applying the principle invoked to the 
question of defendant's négligence, it is clear that the évidence, taken 
together, does not warrant the conclusion urged by plaintiff, involving, 
as that conclusion does, a presumption which we think not permissi- 
ble (in préférence to other théories equally reasonable), that décèdent 
remained constantly on the track, and apparently unmindful of the 
following engine, from the time he was last seen by the fireman until 
he was struck. 

The judgment of the Circuit Court must be affirmed. 



THE JAMES McDONOUGII. 

(Circuit Court of Appeals, Second Circuit. Kovember 11, 1012.) 

No. 37. 

1. Municipal Cohpokations (§ 657*) — Steeets — Effect of Nonuser — ^New 

ÏORK CiTY. 

Laws N. y. ISCl, c. 811, amendatory of the gênerai Ughway law, and 
providing tliat public highways and private roads not opened and worked 
witliln six years from the time they are laid out shall cease to be roads, 
does not aijply to streets, avenues, and roads in New York City or 
Brooklyn. 

[Ed. Note. — For other cases, see MTmlcipal Corporations, Cent. Dig. §§ 
722, 844, 1429, 140G ; Dec. Dig. § 657.*] 

2. WlIARVES (§ 16*) — IllGIIT TO WlIABFAGE. 

The city of Brooklyn by regular proceedings opened a street extending 
to the bulkhead line on the bay, where the former owner of the land had 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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a cribwork structure, which he subsequently allowed to fall Into decay, 
and the clty of New îork sank some piles at the end of the Street, to 
which tugs tied up to obtain water from a hydrant. Held, that such 
former owiier tiad no further rights in the water front opposite tlie street, 
which entitled him to collect wharfage from the vessels using such piles. 
[Ed. Note. — For other cases, see Wharves, Cent. Dig. §§ 13-18; Dec. 
Dig. § 16.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Charles M. Hough, Judge. 

Suit in admirahy by Isaac R. Robinson against the steam tug James 
McDonough ; Henry H. Lee, claimant. Decree for respondent, and 
libelant appeals. Affirmed. 

This is an appeal from a decree dismissing a libel to recover wharf- 
age, for what is alleged to be the use and occupation of libelant's bulk- 
head at the foot of Court street, in the borough of Brooklyn, New 
York City. 

E. L. Owen, of New York City, for appellant. 
Foley & Martin, of New York City (Frank A. Spencer, Jr., and 
John F. Foley, both of New York City, of counsel), for appellee. 

Before DACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. At one time there was at the location 
in question a cribwork structure at the bulkhead line, as established by 
law. This at the time in question was broken down, or in such a con- 
dition of disrepair that vessels could not lie against it. Some 25 feet 
or so above the foot of Court street the city of New York maintains 
a hydrant from which water is sold to tugs. In order to facilitate this 
opération two clumps of piles hâve been driven by the city authorities 
into the land under water in front of the bulkhead line, and thèse two 
clumps are connected by a 12 by 12 pièce of timber, on which are 
two cleats, to which vessels' lines are made fast; the vessel lying 
against the piles. From this timber a plank runs to the shore and is 
spiked down on what was originally a part of the old cribwork. Be- 
tween the shore and the hydrant is an old shanty, which extends for 
nearly the entire width of the street; a passageway of 2 or 3 feet 
being left at one side of it. In order to obtain water the vessel ties 
up to the piles, and a man carries a hose ashore over the plank, Con- 
necting it with a pipe which runs through the shanty to the hydrant. 
The hbelant contends that he owns the land where the old cribwork 
stands and on which the plank rested, and that, although he provided 
no facilities for tying up or lying at that place, he is entitled to wharf- 
age, because his property was used to land the hose and to support it 
while the water was being drawn. 

It will be perceived that his position involves a claim of title to land 
which the city insists that it owns in fee, in trust for public use, or 
at least that it has an easement for use of it as a public street which is 
paramount to the owner's fee — assuming that the fee is in some one 
other than the city. We are of the opinion that this question of title 

•For other cases see same topic & S nhhber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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is not to be tried collaterally in an action of this sort, where the city 
is not a party and has no opportunity to be heard ; but upon libelant's 
own showing of the f acts we think he would not be entitled to recover, 
for the following reasons: 

It may be assumed that libelant's predecessors originally owned the 
land within the Hnes of Court street and on both sides of it. It is not 
disputed that the city laid out Court street on the map, over this land, 
from Bryant street to the bulkhead line. There were introduced in 
évidence without objection the pétition, order appointing commission- 
ers, report of commissioners, and orders confirming their report, dated 
May 21, 1877, and confirming the assessment. We are not furnished 
with any copy of thèse, and must assume they contain nothing unusual 
or especially helpful to libelant's claim. The proceeding in which they 
were filed is described in the record on appeal as one for "opening 
Court street from Bryant street to the bulkhead line." Libelant as- 
serts in his brief that the city opened the street only down to the 
shanty. There is nothing in the record to show this, or to contradict 
the documentary évidence that the opening was from Bryant street to 
the bulkhead line. Apparently libelant confuses the opening of a street 
in this city with the improvement of the same for street purposes. 

"The vvord 'opened,' as used with référence to streets and public places In 
the city [of New York], has corne to hâve a spécial technical meaning, reeog- 
nized in many statutes, as referrlng to the tlrae when the city becomes vested 
with the tltle to the land upon which the street or avenue is to run." John- 
son V. Cox, 196 N. Y. 118, 89 N. E. 457. 

It is a common expérience in this city that years sometimes elapse, 
after a street is opened, before it is regulated and graded, or flagged, 
paved, or sewered, or has water mains laid in it — improvements which 
are frequently carried out one at a time. Whoever was originally the 
owner of the tract of land on Gowanus Bay, it must be taken as es- 
tablished by the record hère that the city obtained a title — whether f ee 
or easement — to so much of it as lies within the lines of Court street 
from Bryant street to the bulkhead line, for the purposes of a public 
street. 

[1] Libelant cites chapter 311, Laws of New York 1861. This 
amends section 99 of article 4, title 1, chapter 16 of part 1 of the Re- 
vised Statutes, so as to read as f ollows : 

"Sec. 99. Every public hlghway and prlvate road already laid out and 
dedlcated to the use of the public, that shall not hâve been opened and 
worked within six years from the time of Its being so laid out, and every 
such hlghway hereafter to be laid out that shall not be opened and worked 
within the like period, shall cease to be a road for any purpose whatever; 
but the period during which any suit, mandamus, certiorari, or other pro- 
ceeding shall hâve been or shall be pending, in regard to any such highway, 
shall form no part of sald six years, and ail highways, that hâve ceased to 
be traveled or used as a highway for six years shall cease to be a hlghway 
for any purpose." 

This amendment in substance extended the provisions of the original 
section, which referred only to "public highways," to private roads. 
Libelant contends that under this statute the failure of the city to 
remove the shanty for more than six years after the street was opened 
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in 1877 operated to destroy its title, whether in fee or easement, to 
the land f rom the shanty to the bulkhead line. Without the décision 
of some higher state court to sustain such a construction of this stat- 
ute, we are not inclined to hold that this amendment of the gênerai 
législation as to public highways applies to streets, roads, and avenues 
in New York and Brooklyn, where such a comprehensive, intricate, 
and detailed System has been established by numerous spécifie enact- 
ments for so many years. 

[2] It is further contended that, as there was before 1877 a bulk- 
head at the bulkhead line, the <^pening of Court street to the bulkhead 
line left wharfage rights in such owners of the original bulkhead, and 
that, although broken down, the placing of the piles in front of it re- 
established the entire bulkhead, by restoring that which was broken 
down; and the District Court is criticised for referring to the bulk- 
head line as "imaginary." That word may not be strictly accurate, 
since such line has been defînitely fixed by authority ; but the court's 
meaning is clear. The line is a mathematical or topographical abstrac- 
tion. The line, or rather the vertical plane in which that line lies, 
extends in width the extent prescribed by the statute establishing the 
bulkhead line and indefinitely in a vertical direction. But it is whoUy 
devoid of thickness, and, therefore, upon it there is no bulkhead, be- 
cause no bulkhead, mooring posts, or) piles can possibly stand on it. 
The bulkhead, such as it is, lies inside of the vertical plane and ex- 
tends up to it. 

We concur, therefore, with the District Judge in the conclusion that 
across the foot of Court street the libelant — 

"bas no wharf, nor even a bulkhead. He asserts a wharfage right along a 
buiiihead which he cannot even construct without trespassing upon the rights 
either in fee or easement of the city of New York in and on Court street." 

The decree is aftirmed, with costs. 

NOYES, Circuit Judge, concurs in the resuit. 



B. V. D. CO. V. KOMMEL et aL 

(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 120. 

1. Teade-Mabks and Tbade-Names (§ 48*) — Peotection — Statutes — Con- 
STBUoiioN — "Labels, Marks, ob Names." 

Pénal Law N. Y. (Consol. Laws 1909, c. 40) § 2354, subd. 6, provides that 
a person who knowingly sells, offers, or exposes for sale any goods wldcU 
are represented in any manner, by word or deed, to be the manufacture, 
packing, bottling, boxing, or product of any person, flrm, or corporation 
other than himself, unless such goods are contained In the original pack- 
age, box, or bottle and under the labels, marks, or names placed thereon 
by the manufacturer, is guilty of a misdemeanor. Eelil, that the words 
"labels, marks, or names," which the manufacturer is entitled to use on 
hls packages, are trade-marks in which the manufacturer has a spécial 
right, or, if not technical trade-marks, those which are entitled to 'ii-n- 

•For other cases see same toplc & § numbek In Dec. & Am. DIgs. 1907 to date, & Rep'r Ind 



560 200 FEDERAL REPORTBB 

tection nnder slmilar princlples, and do not Include mère Identlfylng 
numbers placed on the containers of the goods. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 56; Dec. Dig. § 48.* 

Arbitrary, descriptive, or fictitious character of trade-marlvs and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. O. A. 32.3.] 

2. Trade-Marks and Teade-Names (§ 95*) — iDENiiFyiNQ SIakks — Oblitéra- 
tion — Injunotion. 

Complainant was not entltled to an Injunction restralnlng défendants 
froin selllng coraplainant's manufactured goods, except in original pack- 
ages from wliicb identifylng numbers liad not been erased, wliere ttie 
only proof was that défendants sold a number of boxes of complainant's 
goods to an uncertaiu number of retailers, and that complainant's iden- 
tifylng marks had been obliterated, wltliout anything to sliow that dé- 
fendants erased the marks, or that they were erased vvhile In défend- 
ants' possession, or to négative the fact that they were erased for a le- 
gltimate purpose, or that substantlal injury was threatened. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dig. § 95.*] 

Appeal from the District Court of the United States for the South- 
(*n District of New York ; C. M. Hough, Judge. 

Suit by the B. V. D. Company against Aaron Kommel and another, 
doing business as A. Kommel & Son, to restrain défendants from 
selling complainant's products, except in original packages, without 
erasing or obliterating identifying marks. From an order granting 
a preliminary injunction, défendants appeal. Reversed. 

Dos Passos Bros., of New York City (Louis S. Posner, of New 
York City, of counsel), for appellants. 

Hans V. Briesen, of New York City, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The District Court did not place îts déci- 
sion upon gênerai équitable principles, but held that the défendants 
had violated a statute of the state of New York, and for that reason 
granted a preliminary injunction. 

[1] The relevant portions of the statute in question (New York Pé- 
nal Law, § 2354, subd. 6) are as foUows: 

"A person who ♦ * * knowingly sells, offers or exposes for sale, any 
goods which are represented In any manner, by word or deed, to be the 
manufacture, packlng, bottling, boxing or product of any person, flrm or cor- 
poration other than himself, unless sueh goods are contained in the original 
packages, box or bottle and under the labels, marks or names placed thereon 
by the manufacturer who Is entltled to use such marks, names, brands or 
trade-marks, * * * is guilty of a mlsdemeanor." 

This statute has been construed by the New York courts as being 
a statute for the protection of the public and the owner in the use 
of trade-marks, and with respect to this particular provision the New 
York Court of Appeals, in People v. Luhrs, 195 N. Y. 380, 89 N. E. 
172, 25 L. R. A. (N. S.) 473, said: 

"The part thus quoted prohibits the sale of goods, protected by a lawful 
ti-ade-mark, which are represented to be the manufacture of another, unless 

*For otber cases see eame toplc & S numbek in Dec. & Aiu. Digs. 1907 to date, & Rep'r Indexes 
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they are contained in the original pacltage and. under the label placed tbere- 
on by the manufacturer. In otlier words it prohlbits the sale of goods rep- 
resented to hâve been made by the owner of the trade-mark, except as con- 
tained in the original package and as put up by him under his label." 

So in People v. Hoffheimer, 110 App. Div. 423, 425, 426, 97 N. Y. 
Supp. 84, 85, the court said : 

"The purpose of the statute evidently was to protect the owners of the 
trade-marks by making it a crime to sell or offer or expose for sale goods 
covered by a trade-mark owned by another unless the goods when sold or 
offered or exposed for sale were contained in the package in which they vvere 
put up by the manufacturer and had thereon the lahels, marks or names 
consUtuting the trade-mark by which the manufacturer desired the goods to 
be known and introduced." 

It seems clear then that the "labels, marks or names" which a 
manufacturer "is entitled to use" upon his packages and to which 
the statute refers are not mère identifying numbers. He is no more 
entitled to use such numbers than any other person. The marks 
which corne within the statute are those which the manufacturer bas 
some spécial right in — bis trade-marks, or if not technical trade-marks 
those which are entitled to protection upon similar principles. 

In the présent case there is no contention that the complainant's 
trade-marks were obliterated. Ail that the affidavits disclose is that 
the défendants sold several boxes of the complainant's goods which 
did not bear upon the bottoms thereof certain identifying marks or 
numbers employée! by the complainant upon its packages ; apparently 
such numbers had been obliterated. The facts, in our opinion, fail 
to présent a case within the statute. 

[2] The ground upon which the preliminary injunction was issued 
not being well founded, the order must be reversed unless we are of 
the opinion that its issuance can be justified upon gênerai équitable 
principles affording protection against fraud. No question of trade- 
mark infringement or unfair compétition is involved. And while 
a majority of the court are not disposed to question the contention 
of the complainant that it might be entitled to some degree of pro- 
tection in the use of identifying numbers, it is not thought that the 
facts presented by the affidavits make out so clear a case that the 
issuance of a preliminary injunction is warranted. Ail that appears 
is that défendants sold a number of boxes of the complainant's goods 
to an uncertain number of retailers and that the identifying marks on 
such boxes had been obliterated. But there is nothing to show that 
the défendants erased the marks or that they were erased while in 
their possession. There is nothing to show why the marks were ob- 
literated or to négative the possibility that they may bave been erased 
for a legitimate purpose. Finally there is nothing to show that sub- 
stantial future injury is threatened. AU thèse things may be estab- 
lished upon final hearing, but the présent record is too meager. 

It being impossible to sustain the preliminary injunction on the 
ground upon which it was issued, and the majority being unable to 
sustain it upon gênerai équitable principles as applied to the facts 
shown, the order must be reversed with costs, and it is so ordered. 
200 F.— 36 
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In re MESIBOVSKT. 

Appeal of HESSBERG. 

(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 65. 

USURT (§ 53*) — COLLATEUAI. — COMPENSATION POK COIXEOTION. 

Claimant loaned money to a bankrupt, taking as security assignménts 
of varlous accounts due to the bankrupt from tbe latter's customers; 
claimant agreeing to send out the invoices to the customers and to as- 
sume the entire burden of coUecting the accounts. The money was 
loaned at the légal rate of 6 per cent, per annum, but it was also agreed 
that the bankrupt should pay in addition 2 per cent, on the amount due 
from the customers for collection. Eeld, that the services rendered by 
the claimant in coUecting the coUaterals were not a mère incident to the 
taking of the collatéral security, and that the provision that the claim- 
ant should recelve 2 per cent, therefor did not render the loan usurious. 

[Ed. Note. — For other cases, see Usury, Cent. Dlg. |i 91, 114-118 ; Dec. 
Dig. § 53.*] 

This cause cornes hère upon an appeal taken by Félix Hessberg from 
an order of the District Court for the Southern District of New York, 
which adjudged that certain loans made by him to Joseph Mesibovsky, 
the bankrupt, were usurious. The same order adjudged that Hessberg 
was a private banker, and that, therefore, under thd statutes of New 
York, the usury worked only a forfeiture of the interest; bis claim 
against the banïcrupt's estate being held valid to the extent of the prin- 
cipal amount loaned. From this décision the trustée has taken a cross- 
appeal. We need consider only thd appeal of Hessberg. 

Cohen, Creevey & Richter, of New York City (Julius Henry Cohen 
and Théodore B. Richter, both of New York City, of counsel), for ap- 
pellant. 

Eugène L. Bondy, of New York City, for trustée. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Hess- 
berg from time to time loaned money to the bankrupt, taking as secur- 
ity therefor assignménts of varions accounts due to the bankrupt from 
the latter's customers. By agreement between lender and borrower the 
former was himself to send the invoices to the customers, and vi'as to 
take practically the entire burden of coUecting the accounts which were 
assigned to him. A more spécifie statement of what he undertook to 
do will be found inf ra in this opinion. For the money loaned the bor- 
rower was to pay the légal rate of interest 6 per cent, per annum on 
the amount loaned, and for the lender' s services in connection with 
collections from the customers he was to be paid in addition 2 per 
cent, on the amount due from the customer. The référée and the 
District Judge held that what the lender undertook to do was "quite 
within bis duty as bailee" and that the agreement was merely a cloak 
for usury. 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EE MESIB0V8KT ^63 

In the Matter of Canfield, 193 Fed. 934, 113 C. C. A. 562, we found 
that the lender agreed to render some substantial services, not usually 
rendered gratuitously by a lender, and that he did in f act render them ; 
that the examination of the books and accounts which he undertook 
to make would take 5 or 6 days a month ; that, although the lender 
actually did very little work, that was solely because the failure came 
before the time of the first monthly "complète examination of books, 
accounts, and vouchers." Had the business run along for a year, the 
lender "would hâve made examination of the books and assisted in 
making collections, which v^rould hâve taken a considérable part of his 
time, and been worth a substantial compensation." We, therefore, 
found that the agreement for and the actual rendering of thèse services 
in considération for a sum additional to the 6 per cent, interest on the 
loan was not a cloak or device, and that the contract was not usurious. 

Subsequently we had before us the case of In re Fishel, 198 Fed. 
464, June 5, 1912. A written agreement provided for the rendering of 
services by the lender in connection with collecting accounts, sending 
out statements, correspondence with customers, adjusting returns and 
discounts, extending crédits, securing références, etc. This formai 
agreement was neutralized by a letter from horrower to lender, which 
stated that it was agreed that the latter was not to make collections, 
and, indeed, was "at no time to bave any communication whatever with 
any of our customers." In view of this letter, and other testimony in 
the case, we reached the conclusion that "the lender was not intended 
to perform any of the service mentioned in section 6 of the agreement." 
The lender in the Fishel Case did not in f act render thèse services. In 
view of thèse circumstances, we reached the conclusion that the written 
agreement in that case was a mère cloak or device to hide what was 
undoubtedly a usurious transaction. 

In the case at bar the services rendered by the lender were much the 
same as those referred to in the written agreement in the Fishel Case, 
and which were subsequently dispensed with. They were quite as 
substantial as those in the Canfield Case, and were such as would or- 
dinarily not be performed by a lender of money on collaterals of this 
sort. Such a lender is under no obligation to undertake the collection 
of the borrower's bills receivable. In this case, however, the testimony 
shows that not only were the business ratings of the borrower's cus- 
tomers investigated, and notices of assignment of invoices sent to them, 
but the lender assumed the entire burden of making the collections, a 
service which required the employment of clerks, the keeping of books, 
and a gênerai supervision of the borrower's business, so far as the 
assigned accounts were concerned. If this work had not been donc by 
the lender, it would necessarily hâve been donc by the horrower, and 
would bave cost money. The testimony of Hessber^'s discount clerk 
and bookkeeper, who kept track of ail thèse transactions, shows in 
great détail just what this work was : The sending of letter after letter, 
asking for payment in more and more imperative language, sight drafts 
against the amounts of unpaid invoices, the sélection of a lawyer, and 
the turning over of each unpaid claim to him with instructions to col- 
lect. Ail thèse performances were primarily for the borrower to at- 
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tend to. A lender was under no obligation gratuitously to perform 
them; and if the lender in this case undertook to do ail this work, and 
did it, and assumed responsibility for doing it carefully and thorough- 
ly, we do not see why he miglit not properly ask and receive compen- 
sation therefor. This case is not distinguishable from the Canfield 
Case, and we are unable to concur in the opinion of the référée that 
the arrangement between the parties was "merely a cloak for usury." 
The order is reversed. 



BIÎMEN V. CITY OF GOTHENBURG, NEB. 

(Circuit Court of Appeals, Eightli Circuit. October 28, 1912.) 

No. 3,706. 

1. cotjets (i 366*) — federal couets— rltles of decision— dlclsion of 

State Court — State Statute. 

A décision of a state court of last resort construing a state statute is 
blading on the fédéral courts sitting in that state. 

[Ed. Kote.— For other cases, see Courts, Cent. Dig. §§ 954-957, 9C0- 
968; Dec. Dig. § 366.*] 

2. CoUBTS (§ 367"^) — Fedeeal Courts — Eules op Décision — Real Peopebty 

Law. 

The law of a state as to real property withln its Ijorders, as announced 
by the highest judicial tribunal of the state, will be followed by fédéral 
courts sitting therein. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.*] 

3. Courts (§ 367*) — Fedekal Courts — Real Estate Law — State Court Dé- 

cision COMITY "PaEK." 

PlalntlfC's father flled a plat of a city addition containing a block des- 
igiiated "Ehmeu's Park." In an action in a state court, It was held by 
the state Suprême Court that the term "park," as used in the plat, 
meant a tract of ground set apart for purposes of publie ornament or 
récréation, and that the annexation of the name in the plat in question 
did not prevent the plat from operating as a statutory dedication of the 
block to public use. Held, that such décision, even though not eonclusive 
on the fédéral courts, being based on, persuiisive reasoning, would be fol- 
lowed under the doctrine of comlty. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5176, 5177; 
vol. 8, p. 7745. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank of Memphis v. City of Meuiphis, 49 C. C. A. 468.] 

4. Appeal and Ebrob (§ 171*)— Questions Not Raised at Tbial — Theoby 

OF Cause. 

Where, in a suit to reeover certain real property, the pleadlngs pro- 
ceeded on the assunjption of a valid platting of the land as part of a 
City addition, plaintitC was not entltled to daim for the flrst time on ap- 
peal that the plat was void. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1053- 
1069, 1161-1165; Dec. Dig. § 171.*] 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the District 
of Nebraska; Wm. H. Munger, Judge. 

Action by Tjede Ehmen against the City of Gothenburg, Neb. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

George W. Berge, of Lincoln, Neb. (C. J. Campbell, of Lincoln, 
Neb., on the brief), for plaintifï in error. 

J. J. Halligan, of North Platte, Neb. (W. T. Wilcox and J. G. Moth- 
ersead, both of North Platte, Neb., and J. Victor Romigh, of Gothen- 
burg, Neb., on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and McPHER- 
SON, District Judge. 

HOOK, Circuit Judge. This was an action by Tjede Ehmen against 
the city of Gothenburg, Neb., to recover possession of a block of 
ground within the municipal limita. The trial court directed a verdict 
for the défendant, and the plaintiff prosecuted this writ of error. 

Some years before the action was brought plaintiff's father, who 
owned a tract of land containing about 80 acres, platted it into blocks 
and lots and called it "Ehmen's Subdivision." Near the middle of 
the platted land was block numbered 11, surrounded by streets, but 
not eut by an alley, nor, like the other blocks, divided into lots. This 
block was also designated on the plat as "Ehmen's Park." The stat- 
utes of Nebraska provided that the acknowledgment and recording of 
a plat, the requisites of which were prescribed, were "équivalent to 
a deed in fee simple of such portion of the premises platted as is on 
such plat set apart for streets or other public use." The question for 
décision in this case is whether there was a statutory dedication of 
the block to public use. The trial court held there was, and therefore 
an inquiry as to the actual intent of Ehmen, except as disclosed by 
the plat itself, was precluded. After the death of plaintiff's father, 
her mother brought an action in a local court against the then village 
of Gothenburg to recover possession of the block. The case went to 
the Suprême Court of the state, where it was held that the term 
"park," as used in this country, means a tract of ground set apart for 
purposes of public ornament or récréation, and none the less so though 
the dedicator annexes his name to the term ; also that Ehmen's plat 
operated as a statutory dedication of the block in controversy to public 
use. Ehmen v. Gothenburg, 50 Neb. 715, 70 N. W. 237. Though 
Mrs. Ehmen attempted in that action to sue on behalf of the children, 
then minors, we shall assume she did so ineffectually, and that the 
plaintiff hère, as the grantee of the other children, ail claiming under 
their father, is not concluded by the resuit of that action. 

[1] If the décision of the Suprême Court of Nebraska had turned 
upon the construction of the state statute, we would be bound to fol- 
low it as though it were a part of the législative text. Morley v. Rail- 
way, 146 U. S. 162, 167, 13 Sup. Ct. 54, 36 L. Ed. 925. But it is 
apparent that the case was decided, not upon a particular construc- 
tion of the statute, but by the true and gênerai meaning of the lan- 
guage employed by the maker of the plat, and in aid of the conclusion 
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that was reached resort was had to common knowledge and judicial 
décisions in other states. There is another principle more nearly ap- 
plicable. In De Vaughn v. Hutchinson, 165 U. S. 566, 570, 17 Sup. 
Ct. 461, 462 (41 L. Ed. 827), it was said: 

"It is a prineiiile flrmly established tliat to the law of the state in whlcli 
the land is sitiuited we imist loolc for tlie rnles wliicli govern its descent, 
aliénation, and transfer, and for the efïect and construction of wills and oth- 
er conveyances." 

[2, 3] The law of a state as to real property within its borders is 
the law as announced by the highest judicial tribunal of that state. 
Clarke v. Clarke, 178 U. S. 186, 192, 20 Sup. Ct. 873, 44 L. Ed. 1028. 
But, even if the décision in Nebraska were not conclusive, we would 
nevertheless, according to the settled doctrine, lean to conformity and 
agreement, especially when, as hère, the reasoning is persuasive of the 
right resuit. Comity would demand that much to avoid conflict upon 
a subject of local concern. 

[4] It is contended that the plat is utterly void, because of failure 
to comply vvith the statutory requirements in various particulars. The 
criticisms, with perhaps one exception, were not made in the prior 
action. Hère they are the resuit of afterthought. They were not 
within the issues framed for the trial court, nor brought to its atten- 
tion, so far as the record shows. The pleadings proceed upon the as- 
sumption of a valid platting of the land by Éhmen, but put in issue 
the légal efïect of his désignation of the block in controversy as "Eh- 
men's Park." It is too late to raise the other questions now. It would 
be manifestly unjust, when a case has been narrowed to an issue by 
pleadings and trial, and a bill of exceptions submitted and allowed 
to présent the ruling of the trial court, for an appellate court to enter- 
tain a new and différent question on the merits. 

The judgment is affirmed. 



HANDLAN v. WALICER. 

In re COLUMRIA BISCUIT CO. 

(Circuit Court of Appeals, Eighth Circuit. October 28, 1912.) 

No. 3,750. 

Judgment (§ 828*) — Rks Judicata — QuESTIo^'s Concluded. 

A contract between a lessor and the trustée in banlîruptcy of the 
lessee, approved by the référée, provide'd for a cancellation of tlie lease 
and waiver by the lessor of his lien on the bankrupt's machiuery, the 
removal and sale of the machinery by the trustée, the payment by him 
to the lessor of ips.OOO from the proceeds, the restoration of the premises 
to their condition before the lease, and a specifled rental until restoration 
and surrender, and reserved to the lessor the right of proving a claim 
for restoration against the estate for any suni in excess of $5,000 for 
damages sustained by acts of the bankrupt or others removing the ma- 
chinery. The trustée neglected to restore the premises, and the lessor 
did so, and the référée gave hiin, leave to sue the trustée in any court 
to enforce liabillty under the contract. Ilcld that, sinee the action of 

♦For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the référée Involved the entire liabillty of the trustée on the contract, a 
judgment rendered by a state court in an action, by the lessor on tlie con- 
tract concluded the rights of the parties, and barred the lessee from 
establishing a claim against the banlîrupt's estate. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §§ 1504^1509; 
Dec. Dig. § 828.*] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Proceedings by Alexander H. Handlan to establish a claim against 
the Columbia Biscuit Company, a bankrupt ; Robert E. Walker being 
trustée. From an order rejecting the claim, claimant appeals. Af- 
firmed. 

John S. Leahy, Walter H. Saunders, and Irvin V. Barth, ail of St. 
Louis, Mo., for appellant. 

Cari Otto and Thomas C. Hennings, both of St. Louis, Mo., for ap- 
pellee. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

HOOK, Circuit Judge. This is an appeal from an order rejecting 
a claim against an estate in bankruptcy. The controlling question is 
whether a prior judgment upon the contract out of which the claim 
arose opérâtes as res judicata and concludes the claimant. Handlan, 
the claimant, leased property in St. Louis, Mo., for a term of years 
to a manuf acturing concern, which made altérations to adapt the build- 
ings to its business. The lessee became bankrupt before the term ex- 
pired. Handlan and the trustée in bankruptcy made a contract, ap- 
proved by the référée, which provided for the cancellation of the lease, 
the waiver by Handlan of his reserved lien upon the machinery of the 
bankrupt, the removal and sale of the machinery by the trustée, the 
paymeat by the trustée to Handlan of $5,000 from the proceeds, the 
restoralion of the premises to their condition before the lease, and a 
specified rental until the restoration of the premises and their surren- 
der. Handlan was to stand $1,000 of the cost of restoration, and the 
trustée the balance up to $5,000. The contract also provided that 
Handlan — 

"reserves the right of proving a claim for restoration or repairs of said 
building agaiust said banljrupt estate, for any sum in excess of said $5,000 
for damag'es he niay hâve sustained by acts of bankrupt or persons removing 
said machinery, and said [trustée] further agrées to Indemnify the said 
[Handlan] for any and ail damage or loss he may sustain, caused or induced 
by the carelessness or négligence or want of proper care of [the trustée] of 
or to said building while he is occupying same," 

The trustée removed and sold the machinery and paid the first 
$5,000; but, neglecting to restore the premises, Handlan took charge 
of the work and completed it, at a cost, as claimed, of $8,738, an excess 
of $2,738 over the two sums agreed to be contributed. The trustée re- 
fusing to pay, the référée gave Handlan leave to sue him "in any court 
of compétent jurisdiction, to enforce the liability of said trustée to said 

•For other cases see same topic & s numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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petîtioner, if any, arising under said contract." Handlan thereupon 
brought an action against the trustée in a state court to recover the 
entire amount disbursed, and also the rental while the contract was 
af oot ; but for some reason not appearing his recovery as regards the 
cost of restoration was limited to $5,000, though it was found the cost 
was more. The trustée paid the judgment. No complaint is now niade 
on account of the rental, and it may be dismissed from further men- 
tion. Handlan then presented to the bankruptcy court a claim for the 
$2,738, which he calls "a balance still due," to be proved as a gênerai 
claim against the estate. 

As said at the outset, the controlling question is whether the judg- 
ment of the State court concludes the controversy and bars the further 
prosecution of the claim in the court of bankruptcy. We think it does. 
The contract was the foundation of Handlan's right. No liability for 
the cost of restoration appears, save by its provisions. His action in 
the state court was upon the contract and for ail his disbursements. 
The judgment was upon the merits. The claim there was not for 
damages to the premises by the négligence of the bankrupt or the trus- 
tée, but was specially upon the contract for the cost of putting the 
premises in their condition before the bankrupt installed its machinery, 
and likewise the présent claim, except that it is for "a balance" alleged 
to be due. The rule as to the conclusiveness of an adjudication when 
the same matter again cornes up between the same parties is too fa- 
miliar to require much restatement. It covers questions of both law 
and fact upon which their rights dépend, and those which might hâve 
been determined as well as those which were. Werlein v. New Or- 
léans, 177 U. S. 390, 398, 20 Sup. Ct. 682, 44 L. Ed. 817. 

It is contended that the leave given by the référée to sue in any 
court of compétent jurisdiction was limited to the liability of the trus- 
tée up to the $5,000 he agreed to pay, and that any excess was to be 
left as a gênerai claim against the estate, to be asserted only in the 
bankruptcy court, and therefore the state court was without jurisdic- 
tion of the latter, and its judgment not conclusive. But we see noth- 
ing in the words of the order or the circumstances to justify the con- 
tention. The action which the référée authorized properly involved 
the entire liability upon the contract, whether within or in excess of 
the amount specially named. The réservation in the contract by Hand- 
lan of the right to prove a claim for any excess was without pertinence 
to the matter of jurisdiction. It related to the right, not to the forum. 
Nor is there any such différence between the parts of the claim as 
would suggest a reason for ordering them litigated in two distinct ac- 
tions, instead of one. Both arose from the same contract; both were 
against the estate in bankruptcy; neither was against the trustée per- 
sonally as distinguished from his représentative capacity. In substance, 
there was an entire claim under the contract for the cost of restora- 
tion, part of which was gênerai, and part made preferential in consid- 
ération of the waiver of lien, and which was not, as supposed, a cost 
of administration. The order of the référée allowed Handlan, if he 
so elected, to sue in the court of bankruptcy, and it would hâve been 
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unusual had he brought two separate proceedings there. That lie sued 
in the state court made no différence. It had jurisdiction, which he 
invoked, to establish his entire claim under the contract in one action. 
The order is affirmed. 



CITY or COLUMBIA y. CHICAGO TITLE & TRUST CO. 
(Circuit Court of Appeals, Fifth Circuit. November 27, 1912.) 

No. 2,437. 

1. goubts f§ .366*)— federal couets — slate couet decision — conclusive 

— Statutes. 

A décision, by tbe Suprême Court of Alabama that a provision of a 
statute conferring autbority ou the mayor and councilmen of a city to 
issue bonds for municipal purposes was within the title of the aet en- 
titled "An act to incorporate the city," etc., Is concluslve on the fédéral 
courts sitting tn that state that Acts Ala. 1894-95, p. 605, § 29, authoriz- 
ing the mayor and councilmen of that city to issue bonds for the con- 
struction of a bridge across the Chattahoochle river, was within the title 
of the act eiitltled "An act to amend an act entitled an act to incorpo- 
rate the city of Ctolunibia," etc. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960- 
968; Dec. Dig. § 366.* 

Conclusiveness of judgmeiit betv^'een fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Oo. v. Morgan, 21 O. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

2. Statutes (§ 120*) — Title — Amendment of City Chaetek — Bond Issue — ■ 

"Municipal Puepose." 

Acts Ala. 1894-95, p. 593, entitled "An aet to amend an act entitled 
an act to incorporate the city of Colunibia," etc., provides (section 29) 
for the construction of a bridge across the Chattahoochle river, and au- 
thorizes the issue of bonds therefor. Ilcld that, since the river consti- 
tutes the south and east boundary of the city, as declared in Its amended 
charter, the construction of a bridge across the river was a "municipal 
purpose," and hence the authority for the bond issue was valid and with- 
in the title to the act 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 168-172; Dec. 
Dig. § 120.* 

For other définitions, see Words and Phrases, vol. 5, p. 4629.] 

Appeal from the District Court o£ the United States for the Middie 
District of Alabama; Thomas G. Jones, Judge. 

Action by the Chicago Title & Trust Company against the City of 
Colunibia. Judgment for plaintiff, and défendant appeals. Afiîrmed. 

John R. Tyson, of Montgomery, Ala., for appellant. 
B. P. Crum, of Montgomery, Ala., for appellee. 

Before PARDlSE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

PARDEE, Circuit Judge. [1] In Judson v. City of Bessemer, 87 
Ala. 240, 6 South. 267, 4 L. R. A. 742, it was held: 

"It is inslsted thnt the statute contains two subjects, both of which are 
expressed lu the title — one to amend the charter of the town, and the other 

'For other cases see same topic & § numeee in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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to Incorporate the city of Bessemer. It is well settled tliat a statute whlcti 
contains two subjeets, both of which are expressed in the tltle, falls witliin 
the constitutional inhibition ; and when a statute contains two subjects, 
only one of which is expressed in the titJe, the portions not pertinent and 
germane to the subject so expressed will be declared unconstltutlonal. If, 
as appellants contend, two subjects are expressed in the title, but the enaet- 
ment contains only one of them, it is not violative of tlie Constitution. The 
constitutional mandate is, not that two subjects shall not be expressed In 
the tltle, but that 'each law shall contain but one subject, which shall be 
clearly expressed in its title.' A statute does not come within the letter or 
spirit of the constitutional inhibition merely because two subjects may be 
expressed in the title. In such case the subject so expressed, but not con- 
talned in the law, may be rejected as surplusa.ce. If the enactmeut assailed 
contains only one of the subjects which is expressed in the title, and only 
minor provisions connected with and proper or necessary to the full accom- 
pllshment of its object, the constitutional mandate is satisfied, though there 
may be two subjects expressed in the title. But are two subjects expressed? 
If the words, 'to amend the charter of the town of liessemer,' were omitted 
froni the tltle, there would be no doubt that only one subject would be ex- 
pressed. On the authority of Gandy v. State, 86 Ala. 20, 5 South. 420, thèse 
words may be rejected from the title as surplusage. When the title and the 
act are compared and construed jointly, and its sole purpose considered, it is 
obvlous that but one subject is expressed — the lncor])oration of the town of 
Bessemer as a city, and to establish a charter therefor. The only provision 
which, it is insisted. is not cognate to the subject of incori)orat}ng the town 
as a city, is the authority to issue the bonds in question. Section 38 of tho 
act confers authority on the niayor and aldermen to issue bonds of the city 
to an amount not exceeding $30,000, payable in ,50 years from their issuance, 
with coupons attached, bearing interest at a rate not exceeding 8 per cent, 
per anuum, and payable annually to bearer, at sonie place designated by the 
board. By section 41 the mayor and aldermen are authorized to negotiate 
and sell the bonds, the proceeds 'to be used and applied in building and con- 
structing sewers in said city, and in erecting city buildings in said city, and 
in grading and niaking improvements of any and ail kiuds upon the streets 
of said city.' It is not infrequent that municipal authoritles are necessitated 
to borrow money, to carry into full effect the objects of the incorporation. 
Negotiable bonds cannot be issued without authority, express or implied. 
The bonds are authorized to be Issued only for municipal purposes, and au- 
thority to Issue them is germane to the primary ol)jects of the Incorporation, 
and referable and cognate to the subject expressed in the title." 

This décision of the Suprême Court of Alabama on the précise points 
involved in the présent case controls the same, if the bonds issued un- 
der the authority granted in sections 29, 38, 39, and 40 of the act of 
the Législature of Alabama approved February 18, 1895 (Acts 1894- 
95, pp. 605, 621, 622), were for municipal purposes; and as to that 
we find the city of Columbia is bounded on the south and east by the 
Chattahoochie river, and it would seem that an outlet in that direc- 
tion over and across the said river is of public importance and contin- 
uing necessity to the inhabitants of the city. This was recognized in 
the former charter of the city, granted by the act of the Législature of 
Alabama, approved in February 21, 1893, as is shown by the provision 
therein authorizing the city to buy, lease, own, and operate a ferry 
over the Chattahoochie river, eniploy a ferryman, pay him a salary, 
and to build and construct beats to run in the opération of said ferry, 
and hâve such other work done as would be necessary to the safe and 
convenient management of the same. See Acts Ala. 1893, p. 1150. 

[2] Section 29 of the act of 1895 gives express authority to the may- 
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or and council to construct and control an iron or steel bridge or any 
other kind of substantial bridge across the Chattahoochie river at or 
near as possible where the ferry now is. Taking the boundary line 
between Alabama and Georgia as declared in State of Alabama v. 
State of Georgia, 23 How. (U. S.) 505, 16 L,. Ed. 556, in connection 
with the south and east boundary of the city of Columbia as declared 
in the amended charter, the bridge in question is necessarily partly in 
said city of Columbia and partly outside. Under thèse circumstances, 
we conclude that the building of the bridge across the Chattahoochie 
river was for municipal purposes. We are not cited to any Alabama 
case directly in point, but see 1 Dillon, Mun. Corp. (5th Ed.) § 277(a), 
and cases there cited. 
The decree appealed from is affîrmed. 



THE PATRICK McGUIRL. 

(Circuit Court of Appeals, Second Circuit. Xovember 11, 1912.) 

No. 2. ■ 

TowAGE (§ 15*) — Loss OF Tow — Négligence of Tua. 

The flndings of tlie trial court tliat the sinking of a lifrhter -n-hen In 
tow was not due to any négligence on the part of the tug, either because 
of excessive speed or other wise, wliich would render her liable for tlie 
loss, held supported by the évidence. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 30-38; Dec. 
Dig. § 15.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; George B. Adams, Judge. 

Suit in admiralty by Lester W. Beasley, owner of the lighter Lizzie 
D. Beasley, against the steam tug Patrick McGuirl; Patrick McGuirl, 
claimant. Decree for respondent, and libelant appeals. Affirmed. 

For opinion below, see 168 Fed. 453. 

Nelson L,. Keach, of New York City, for appellant. 
De Lagnel Berier and James J. Macklin, both of New York City, 
for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The testimony does not support the libel- 
ant's contention that a spécial contract was made to send a small tug, 
and not an ocean-going tug, to tow the lighter. The burden was 
upon the libelant to establish such a contract and he has wholly 
failed to sustain it. Assuming that such an agreement was made, it 
does not aid the libelant, for in fact the McGuirl was not a large, 
ocean-going tug, but an ordinary harbor tug. She was but 67 feet 
in length, only 12 feet longer than the lighter. In no view of the tes- 
timony can the accident be attributed to the size of the tug. It is 
manifest that the conditions would hâve been the same even if the 

•For other cases see same topic & § number in Dec. & Am. Dij" 1907 to date, & Rep'r Indexes 
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tug had been smaller. The hawser was not, as the libelant's brief 
asserts, 20 feet in length; it was from 15 to 20 fathoms in length. 
The assumption that the disaster would hâve been averted if a smaller 
tug had been employed is based upon the merest conjecture. We see 
no reason to doubt that a smaller tug, towing at the same speed, would 
hâve produced the same resuit. We cannot accept the liljelant's tes- 
timony that the mate of the lighter was unable to make himself heard 
by those on the tug when he signaled to the latter to slow down. If 
such signais were given they must hâve been heard by those on the 
tug. The fact that they were not heard by the master with the Win- 
dows of the pilothouse open renders it at least doubtful whether such 
signais were given. 

That the speed was not excessive îs established by a prépondér- 
ance of proof. The lighter was taken in tow at 3:15 and sank at 
4:15 and during that hour she traveled 5i/o miles, which cannot be 
considered excessive speed. The tug was not an insurer; she was 
only required to use due diligence and navigate with care and pru- 
dence. Unless it be clearly established that lier négligence produced 
the accident, she cannot be held liable and such proof has not been 
given. If conjecture is to be ihdulged in, it is quite as likely that the 
accident was the resuit of improper loading of an old and unsea- 
worthy lighter, as that it occurred from the fault of the tug. The 
question was one of fact and, as we hâve repeatedly held, the findings 
of the trial judge, who has had the advantage of hearing the witnesses, 
will not be disturbed unless clearly against the weight of testimony. 

The decree is affirmed. 



PNEUMATIC SCALE CORrORATION, Limited, v. AUTOMATIC 
WEIGHI^^G MACH. GO. 

(Circuit Court of Appeals, First Circuit. February 20, 1912.) 

No. 959. 

Appeal and Eeeob (§ 480*)^ — Injiinction — Stat — Bo^fD. 

Where the court, having granted an injunction, sustaiiied dofendant's 
motion for a stay pending appeal, eoniplainaiit, not having applied for 
a bond in tlie trial court, was not entitled to an order for a bond in the 
appellate court because of matters of wliich complainant liad lînowledge 
at tlie time the stay was granted. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2257; 
Dec. Dig. § 480.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine; William L. Putnam, Judge. 

Suit by the Automatic Weighing Machine Company against the 
Pneumatic Scale Corporation, Limited. Judgment for complainant, 
amd défendant appeals. On motion for bond on stay of injunction 
pending appeal. Dismissed. 

See, also, 200 Fed. 573. 

«For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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William K. Richardson, of Boston, Mass. (J. Lewis Stackpole, of 
Boston, Mass., on the brief), for appellant. 

Benjamin Phillips, of Boston, Mass. (Alfred H. Hildreth and Elmer 
P. Howe, both of Boston, Mass., on the brief), for appellee. 

Before COLT, Circuit Judge, and ALDRICH amd BROWN, Dis- 
trict Judges. 

PER CURIAM. In this case the injunction was apparently sus- 
pended by the Circuit Court in its discrétion (Léonard v. Ozark Land 
Co., 115 U. S. 465, 469, 6 Sup. Ct. 127, 29 L. Ed. 445; equity rule 
93) upon motion and notice to the party in whose favor the injunction 
was granted. There was no suggestion of a bond for damages at the 
time and the party now moving for a bond had ail the knowledge about 
the situation then that it has now. The only ground for a bond now 
suggested is that the case cannot be heard until April. The party 
knew at the time the order suspending the injunction was made that 
it probably could not be heard until April. Without regard to the 
original question of right, we think the party who held the injunction 
is now asking, without any change of circumstances, for what he 
should hâve asked for in the court below. 

In view of such a situation, ordinarily, a question like this will not 
be opened hère, except upon a substantial change of circumstances. 

Motion dismissed. 



PNETJMATIC SCALE CORPORATION, Limited, 7. ATJTOMATIO 
WEIGHING MACH. CO. 

(Circuit Court of Appeals, First Circuit. November 22, 1912.) 

No. 059. 

Patejtts (§ 328*) — Infeingement — Automatic Weighing Machine. 

The Thomas patent, No. 766,004, for an automatic welghing machine, 
on whlch the approxlmate or prelimlnary load is obtained by a "time 
stream," the materlal being supplied to the réceptacle for a predeter- 
mlned Interval of time, govemed by the speed of révolution of a cam- 
shaft, whlch In each révolution, In conjunctlon with a spring, opens and 
closes a valve In the outlet of the hopper, Is not Infringed by the dé- 
viées of the Pennock patent. No. 782,874, or the Doble patent, No. 
720,003, both of which, instead of a time stream, employ the prelimlnary 
measuring devlces of the prlor art. 

Appeal from the Circuit Court of the United States for the District 
of Maine; William L. Putnam, Judge. 

Suit in equity by the Automatic Weighing Machine Company 
against the Pneumatic Scaile Corporation, Limited. Decree for com- 
plainant, and défendant appeals. Reversed. 

For opinion below, see 193 Fed. 76. See, also, 200 Fed. 572. 

•For other cases see eame topio & i ncmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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William K. Richardson, of Boston, Mass. (J. Lewis Stackpole, of 
Boston, Mass., on the brief), for appellamt. 

Benjamin Phillips, of Boston, Mass. (Alfred H. Hildreth and El- 
mer P. Howe, both of Boston, Mass., on the brief), for appellee. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

COLT, Circuit Judge. This suit was brought for infringement of 
the Thomas patent. No. 766,004, for improvements in automatic 
weighing machines. The application was filed December 17, 1896, and 
the patent issued July 26, 1904. 

In the proceedings under the original bill infringement was not 
denied, and the only défense relied upon was priority of invention 
by George W. Watson, to whom a patent had been issued for the 
same invention. Upon this issue, this court, on January 5, 1909, de- 
cided in favor of Thomas, and dii-ected that a decree be entered for 
an injunction and account. 166 Fed. 288, 92 C. C. A. 206. 

The case is now before the court upon a supplemental bill. This 
supplemental bill raises the single question whether the defendant's 
bucfeet wheel feed machine and screw feed machine infringe the 
Thomas pa)tent. Thèse machines were not before the court in the 
proceedings under the original bill. 

The bucket wheel feed machine is shown in the Pennock patent. 
No. 782,874, dated February 21, 1905, and it is in évidence that this 
machine bas been manufactured by the défendant since 1900. The 
screw feed machine is shown in the Doble patent. No. 720,008, dated 
Februairy 10, 1903, and it is in évidence that this machine has been 
manufactured by the défendant since 1903. 

The Thomas patent in suit relates to that class of automatic weigh- 
ing machines which require two opérations. By the first opération 
the approximate or preliminary loaid is obtained, and by the second 
opération the complète load. We are only concerned in this case with 
the first feature, or with the preliminary load mechanism. This is 
the main feature of novelty in the Thomas machine, and the question 
of infringement résolves itself into the single inquiry whether the 
defendaint's machines which are now before the court contain this 
feature. 

The preliminary load in an automatic weighing machine involves 
the problem of delivering a certain quantity of material from a hop- 
per to a package. Before Thomais, the material vi^as first delivered 
from the hopper to a measuring or weighing réceptacle, and from 
that réceptacle to the package. Thomas conceived the idea of doing 
away with ail forms of intermediaite measuring or weighing devices, 
and delivering the material direct from the hopper to the package 
by means of a stream flowing by force of gravity from the hopper to 
the package for a definite time. This is called in the patent a "time 
stream," whereby the material is supplied to the réceptacle for "a pre- 
determincd interval of time." 
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In order to détermine whether the defendant's machines contain 
this novel feature of the Thomas invention, it is necessary, first, to 
examine the Thomas patent, and to ascertain what the patentée meant 
by "time stream," whereby the material is supphed to the réceptacle 
for "a predetermined interval of time." 

The patent begins by stating the class of automatic weighing ma- 
chines to which the invention relates : 

"My invention relates to that class of automatic weighing machines in 
which, in order to combine speed witli accuracy, eacli load is brought to the 
required size by means of two opérations, during the flrst of which an ap- 
proximate ioad is obtained quicltly, and during the second of which the com- 
plète load is made up by means of a small or drip stream," 

The patent then refers to the prier art: 

"So far as I am aware, the approximate load has always been obtained 
hitherto either by a preliminary measuring or weighing opération accom- 
plished by a measuring device or scale operating separately from the scale 
on which the final load is weighed or by cutting down the size of a single 
stream delivered to the scale prior to the completion of the load therein." 

The patent then proceeds to staite the purposes of the invention ; 
the main purpose being to do avvay with ail forms of preliminary 
measuring or weighing devices : 

"My présent invention is designed to simplify and otherwise to improve 
upon thèse prior machines, by doing away with ail forms of preliminary 
measuring or weighing devices, as well as ail devices for varying during the 
weighing opération the size of the stream delivered to the scale on which the 
complète weight is obtained, and also to produce a machine of increased ca- 
pacity and rapidity of opération, without loss of accuracy in the results ob- 
tained." 

The patent then states the main feature of the invention, which 
consists in obtaining the preliminary load by a "time stream" ; the 
material being supplied to the réceptacle for "a predetermined inter- 
val of time" : 

"To thèse ends a main feature of my invention may be stated, broadly, to 
consist in obtaining the approximate load by what may be termed a 'time 
stream,' material being supplied to the reeeptable thereby for a predeter- 
mined interval of time, and in conpleting the load by means of a small or 
drip stream, delivered to the ivccptacle while supported upon a scale to 
which the partially filled réceptacle is transferred ; the drip stream being 
eut off by the tipping of the scale as soon as the load is completed. Prefer- 
ably the arrangement is such that a preliminary aijproximate load may be 
delivered to each réceptacle simultaneously with the completion of the i^revi- 
ously obtained approximate load upon the scale, so that each complète load 
may be obtained in the time required for the opération of the drip stream 
alone by properly regulating the quantity delivered by the time stream. This 
latter quantity is preferably delivered through a valve arranged to be opened 
and closed automatically by the opération of the machine at the proper 
time, so that said quantity in the case of a given material will dépend only 
upon two factorS' — namely, the size of the stream and the time during which 
It is allowed to run — and may readily be adjusted by varying either of sald 
factors, preferably the former." 

The mechanism described in the patent by which the preliminary 
load is obtained by a "time stream" is illustraited in the following dia- 
grams : 
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In describing this preliminary load mechanism, the patent says : 

'""i'he main valve 6 is provided 
with au arin 23, coimected by a 
link 22 to a lever 21, whicli is 
jouriialod on a flxed sliaft i'SO atid 
is adaptcd to be moved forward by 
tbe action of a cam 24, secured to 
the shaft S and lierein sliown as 
bearing against a reanvardly ex- 
tending projection formed on said 
lever. The baclvward movement of 
the lever 21 may be afïected by 
means such as a spring 25, secur- 
ed thereto and to the framework 
of the macliine. Thèse parts are 
so arranged that a forward move- 
ment of the lever 21, due to the 
action of the cam 24, will open the 
valve 6, and said cam lias a com- 
paratively long working surface, so 
that it will hold the valve 6 open 
during the greater part of eaiih 
révolution of the shaft S ; said 
valve being closed by the spring 25 
whenever such action is permitted 
by the cam 2//. As thus coustruct- 
ed it will be seen that during each 
révolution of the shaft 8 the main 
valve 6' will be opened, and will 
permit a stream of material to 
pass throiigh it during a definite 
tlme, at the end of which time 
said valve will be automatically 
closed. The rate at which the ma- 
terial will flow through this valve 
when open may be regulated with 
^ accuracy by the correspondlng sup- 
plemeutary valve 7, so that by 
means of the mechanism just de- 
scribed a succession of loads ap- 
proximately equal to each other 
and to the desired welght may be 
delivered to a correspondlng séries 
of réceptacles placed beneath the 
main valve G." 

In this description it may be noted that the patentée says: 
"As thus constructed it will be seen that during each révolution of the 
shaft S the main valve 6 will be opened, and will permit a stream of mate- 
rial to pass through it during a definite time, at the end of which tlme said 
valve will be automatically closed." 

This language, when reajd in connection with the other parts of the 
spécification and with the drawings, maikes clear the sensé in which 
"time," "a prédéterminée! interval of time," and "time stream" are 
used in the Thomas patent. 

"Time," in the sensé of the Thomas patent, is the elapsed time which 
it takcs for each revohition of the shaft 8, during ai deiinite portion 
of which time the "main valve 6 will be opened, and will permit a 
stream of material to pass through it during a definite time, at the 
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end of which time said valve will be àutomaitically closed." For ex- 
ample, if the machine is so organized that the shaft 8 makes a com- 
plète révolution in one second, then, by means of the cam ^^ upon 
the shaft 8 and the Connecting levers and spring, the main vailve 
will be open a definite portion of that second, and so "permit a stream 
of material to pass through it during a definite time, at the end of 
which time said valve will be automatically closed." 

"A predetermined interval of time," in the sensé of the Thomas 
patent, is the interval of time occupied during the greater portion of 
each révolution of the shaft 8, or the interval of time during which 
in each révolution of the shaft 8 the cam dJf. is in opération to open 
and close the valve 6, thereby pennitting the "time stream" to fiow 
and to supply the "materialto the réceptacle for a predetermined in- 
terval of time." For example, if the machine is so organized that the 
shaft 8 makes a complète révolution in one second, then the predeter- 
mined interval of time would be that portion of a second during which 
the cam 2Ji. in the course of each révolution of the shaft 8 opérâtes to 
open and close the valve 6. It is during this predetermined interval of 
time that the material is supplied to the réceptacle by the "time stream." 

"Time stream," in the sensé of the Thomas patent, is a stream, flow- 
ing directly by force of gravity into the réceptacle beneath, whose time 
of flow is regulated by the interval of time occupied during the greater 
portion of the révolution of the shaft 8, or the interval of time dur- 
ing which the cam '2Jj. upon each révolution of the shaft 8 opérâtes to 
open and close the valve 6. For example, if the machine is so or- 
ganized that each révolution of the shaft 8 takes one second, thesi 
the time stream will flow that portion of a second in each révolution 
of the shaft 8 during which the cam m opérâtes to open and close the 
valve 6. 

To summarize : "Time," in the sensé of the Thomas patent, signifies 
the period of time occupied by each révolution of the shaft 8. and 
starting from this definite period of time we bave the "time stream" 
and the material supplied to the réceptacle for "a predetermined in- 
terval of time." In other words, the "time stream" and "a predeter- 
mined interval of time" are governed absolutely by the interval of 
time occupied by each révolution of the shaft 8, and any variation in 
the time of such révolution, whcther greater or less, other conditions 
remaining the same, will vary the quantity of material delivered by 
the "time stream" to the réceptacle beneath during each opération of 
the machine. 

The claims of the Thomas patent in issue are 1, 3, S, 6, and 7. 
Since we are of the opinion that ail of thèse claims include the fun- 
damental feature of the Thomas invention, we will only cite claim 1 : 

"1. In an autoniatlc welghing apiiaratus. the combinntion with tvvo feed 
clintes. each adapted to discharf-'e directly Into a dlttereiit réceptacle and 
lioth In succession dli'ectly into the same réceptacle, a support located be- 
neath one of said feed chutes, a scale located beneath the other feed chute 
arranged to ^eceive a réceptacle from said support, means for cuttiug off the 
flow from one feed chute after it has been open for a in'edeterniined interval 
of time, and nieaus operatins with the tipping of the scale for cuttiug offi the 
flow from the otlier feed chute." 

200 F.— 37 
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The contention of ttie com- 
plainant is that both the de- 
fendant's bucket wheel feed 
machine and screw feed ma- 
chine contain the fundamental 
feature of the Thomas patent; 
in other words, that there is 
found in thèse machines the 
"time stream" and the material 
supphed to the réceptacle for 
"a predetermined interval of 
time," in the sensé of the Thom- 
as patent. 

On the other hand, the de- 
fendant contends that thèse ma- 
chines are not "time stream" 
machines, but are in fact ma- 
chines having preliminary 
measuring devices which meas- 
ure a definite quantity of ma- 
terial and deliver it to the ré- 
ceptacle below. In a vvord, the 
defendant's contention is that 
thèse machines belong to the 
type of prior machines contain- 
ing preliminary measuring de- 
vices to which référence is 
made in the Thomas patent, 
and which are illustrated in the 
annexed diagrams of the Smy- 
ser machine. 

In this machine, a is the pre- 
liminary measuring réceptacle 
which is interposed between the 
hopper b and the lower récepta- 
cle c ; and, as we hâve seen, 
the Thomas machine does away 
with any such preliminary 
measuring device. 

It remains to consider wheth- 
er the defendant's machines 
employ the "time stream" fea- 
ture of the Thomas patent, or 
whether they belong to the type 
of machines which employ pre- 
liminary measuring devices. 

The bucket wheel feed ma- 
chine is illustrated in the fol- 
lowing cuts: 
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The first of thèse cuts shows the hopper and bucket wheel. The 
second is a reproduction of Fig. 1 of the Pennock patent, No. 782,- 
874, and shows the preHminary load mechanism. 

Corning now to a description of this mechanism,' we find, as appears 
from the Pennock patent, that below the hopper i is a cylindrical 
chamber IJ^, in which revolves a shaft 15, having four blades 17, the 
outer edges of which terminate as close as possible to the curved wa!l 
of the chamber. The shaft 15 has a sprocket wheel 19 connected by 
the chain 20 with the sprocket wheel 21 on the shaft 110 connected 
by a clutch with the driving shaft 112. This secondary shaft 110 
makes one révolution at each opération of the machine. 

Now it is apparent that the shaft 110, which corresponds with the 
shaft 8 of the Thomas machine, does not regulate the amount of ma- 
terial delivered to the réceptacle below by the time which it occupies 
during each révolution of the shaft or during each opération of the 
machine. On the contrary, the same quantity of material will be 
delivered to the réceptacle below, other conditions remaining the 
same, whether the shaft 110 occupies one second or one hour in each 
révolution. 

Since the quantity of material delivered to the réceptacle below is 
in no way dépendent upon the time occupied by each révolution of 
the shaft 110, it follows that the defendant's bucket wheel feed ma- 
chine does not contain the fundamental feature of the Thomas pat- 
ent. In other words, there is nothing in this machine which corre- 
sponds to the "time stream" whereby the material is supplied to the 
réceptacle for "a predetermined interval of time," in the sensé of the 
Thomas patent. This time feature of the Thomas patent, as we hâve 
seen, is governed absolutely by the time occupied by each révolution 
of the shaft 8, and this time feature is absent from the bucket wheel 
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feed machine, since the time occupied by each révolution of the shaft 
110 in no vvay affects the quantity of material dehvered to the ré- 
ceptacle below. 

In the bucket wheel feed machine the quantity dehvered to the ré- 
ceptacle below during each opération of the machine is govcrued by 
the capacity of the buckets and the nuinljer of buckets which are 
emptied into the réceptacle. The fact that the bucket wheel shaft lÔ 
makes one révolution or two révolutions or a quarter révolution dur- 
ing one révolution of the shaft 110, depending upon the relative sizes 
of the two sprocket wheels 19 and 21, in no way changes the essen- 
tial character of the bucket wheel as a measuring réceptacle which 
measures the amount of the preliminary load, as distinguished from 
the "time stream" of the Thomas patent which delivers the material 
to the réceptacle for "a predetermined interval of time." 

The screw feed machine is illustrated in the following eut, which is 
Fig 8 of the Doble patent. No. 720,008 : 

In this device thè screw or 
worm is rotated by the shaft 
ISJi, and this shaft in turn is 
driven from the secondary 
shaft 110 by means of two 
sprocket chains, 136 and 191, as 
shown in Fig. 2 of the patent. 
This shaft 110 makes only one 
révolution while the hopper is 
-/96 feeding, and is then unclutched 
from its driving shaft. 

It is true that the number of 
turns made by the shaft 13Jf, 
which Controls the screw 131, 
may be determined by changing 
the sprockets or by a finer ad- 
justing mechanism which it is 
not necessary to describe ; at 
the same time, it is also true 
that the time that it takes the 
shaft 110, which corresponds with the shaft S of the Thomas machine, 
to make one révolution will in no way aiïect the amount of the pre- 
liminary load dehvered to the réceptacle below. We find, therefore, 
that the screw feed machine possesses essentially the same mode of 
opération as the bucket wheel feed machine, and that it is fundamen- 
tally a preliminary load measuring device in the sensé of the prior art, 
and that it does not contain the "time stream" or the "predetermined 
interval of time" features of the Thomas patent. 

For thèse reasons we find no infringement of the Thomas patent, 
and it follows that — 

The decree of the Circuit Court is reversed, and the case is re- 
manded to the District Court, with directions to enter a decree dis- 
missing the bill; and the appellant recovers its costs of appeal. 
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SIMPLEX EiLECTRIC HEATIXG CO. v. LEONARD et al. 

(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 13. 

Patents ('§ 32S*) — Infringement — Electric IIeatee. 

The Morford pateiit, No. 490.0.'M, for an electrlc lieater, in wiiicli the 
heating colis are inbedded In a coiitlng of adheslve lusnlatins enamel, or 
its eciuivalent, apiilled to the upper surface of the métal base, cannot be 
construed to cover glass as an ofiuivalent, in view of the express dis- 
elaimer of sucli niaterlal by an auienduient of the application whlle peud- 
lug in the Patent Office, to avold références cited by the examiner. As 
so construed, Tield not Infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York ; John R. Hazel, Judge. 

Suit in equity by the Simplex Electric Heating Company against H. 
Ward Léonard and others. Decree for défendants, and complainant 
appeals. Affirmed. 

For opinion below, see 180 Fed. 763. 

This cause cornes hère upon appeal from a decree dismissing a bill 
in equity for infringement of a patent. The patent is No. 490,034, 
granted January 17, 1893, to Thomas E. Morford for an electric heat- 
er. The Circuit Court held that the essential éléments of the claims 
in suit were not found in défendants' articles of manufacture. 

Duncan & Duncan, of New York City (Frederick S. Duncan and 
Harry L. Duncan, both of New York City, of counsel), for appellant. 
C. V. Edwards, of New York City, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
invention, as stated generally in the patent, "consists in imbedding 
conductors in an enamel of insulating material that is made to adhère 
to the device that is to be heated by or otherwise used in connection 
with an electrical current, and which serves to insulate the conductors 
while Connecting them to the device." Since the disposition we shall 
make of the cause follows from the conclusions we bave reached as 
to the "enamel of insulating material," it will be sufficient to excerpt 
from the patent only such passages as refer to this enamel. The pat- 
entée, in his spécifications, first mentions the enamel as "an efficient 
and désirable means for the insulation of the conductors used in con- 
nection with devices that are to be heated by means of an electric cur- 
rent." Referring to the drawings, he states that: 

"On the upper surface of the ]netal l)ase is an enamel of any deslred sub- 
stance adapted to serve as an electric Insulator. Within the enamel are ini- 
bedded the coils of an electric couductor in such mauner that ail portions of 
the conductor are completely Imbedded, and are separated from one an- 
other, and only the incoming and outgoing connections of tlie conductor. are 
exposed." 

•For otber cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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He then says : 

"In the application of the enamel and eleetrlc conduetor, It Is préférable to 
flrst spread on the surface of the object a thin coat of enamel In soft condi- 
tion, whleh Is then caused to barden. Afterward the colis of the conduetor 
are laid upon thls, and next a second coat of enamel in soft condition is 
spread thgreon and subjected to a sufficlent degree of heat to cause the two 
coats of enamel to unité and firmly adhère together and to the base. In thls 
manner the several coils of the conduetor may be completely surrounded and 
imbedded in a compact and intégral insulator, that is made to adhère to the 
surface of the object whlch carrles the conduetor." 

This paragraph was in the original filed application. While pro- 
ceedings were pending in the Patent Office a statement was inserted 
that: 

"The method herein referred to of applying the insulator and conduetor to 
the base or body is part of the subject-matter of a coucurring application, sé- 
riai number 411,832, and is reserved to be clalmed therein." 

The Oiïïce having rejected the application upon référence to earlier 
patents, in which glass was used as an insulator, the patentée inserted 
the f ollowing paragraph : 

"In uslng the term 'enamel' I refer to any of the adhesive substances com- 
monly employed to produce on the surface of metalllc and other objects an 
adhèrent coating or film, usually called an 'enamel,' and which is made per- 
manent by heating it af ter its application ; but I prêter to use sueh substances 
as are commonly applied to iron ware in the manufacture of cooking utensils, 
generally known as granité ware." 

The Office still rejected the application, again citing its former réf- 
érences. Thereupon the solicitor for applicant filed an argument, in 
which he set forth the applicant's position in référence to glass as 
shown in the f ollowing excerpt: " 

"Glass, it is true, is an insulator, and is a vltreous substance, as is enamel ; 
but it is not the équivalent of an enamel for the purpose of this Invention, 
for many reasons, chief of which Is that it is incapable of surviving the ex- 
pansion and contraction of the métal to which it is made to adhère. Enamel, 
on the other hand_ lias substantlally the same coefficient of expansion as métal, 
as is shown by its unlversal use on ordinary cooking utensils, and hence is 
adapted to the purpose of the Morford invention ; and it is only a substance 
having this capabllity that can be fairly held to be covered by the use of the 
term 'enamel or its egulvalent' in his claims." 

The applicant then offered to make the définition of his enamel 
(quoted above) more spécifie by adding to the quoted paragraph the 
f ollowing: 

"However, I do not regard as équivalents glass or such other vltreous .sub- 
stances as hâve not the capabllity of requisite adhésion to the body they 
coat, and the property of expauding and contracting with it sufSciently to 
avold breaking of the insulation." 

Upon this amendment being made in the spécifications, the patent 
was promptly issued. The claims in controversy are : 

"1. In an electro-heating apparatus, the combination, with the heated sur- 
face plate and the résistance, of a coating of enamel or Its équivalent, securing 
the résistance to, but insulating it from, said plate, substantially as set forth. 

"2. In an electi-o-heating apparatus, the combination, with the plate to be 
heated and the résistance, of a coating of adhesive enamel or its équivalent 
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for securing thé résistance to, but insulating it froin, said place, substantlally 
as set forth. 

"3. In an electrical apparatus, the combination, wlth a supporting body and 
an electric conductor, of a coating of euamel or its équivalent, securing the 
conductor to, while insulating it from, the body, substantlally as set forth." 

Défendants' articles are of two types; one a so-called résistance 
tube, the other a rhéostat. In the tube the supporting body or base is 
a porcelain tube, which is itself a nonconductor. That circumstance, 
we are incHned to think, would put the tubes outside the scope of the 
claims; but since, in the rhéostats, the base is of métal and a con- 
ductor, we prefer to dispose of the whole case on the question of 
enamel. 

The testimony seems to indicate that, at the time Morford's appli- 
cation was pending in the Patent Office, no one had shown any means 
whereby glass could be applied to a purpose, such as that of the pat- 
ent, where it would hâve to adhère to a métal surface when exposed 
to the action of beat. Probably the applicant's solicitor was correct 
in stating that glass, as the art then knew it, if used to make Mor- 
ford's electric heater, would be "incapable of surviving the expansion 
and contraction of the métal to which it is made to adhère." But the 
testimony shows that the substance used in défendants' articles is 
glass, as defined scientifically or in common speech. Whether it does 
"survive the expansion and contraction of the métal to which it is 
made to adhère," because it is applied in some way other than the one 
employed in the earlier art, is not material, for the patent does not 
cover the method of applying. The sole question is whether the glass 
used by défendants is included within the disclaimer. If it be, in- 
fringement cannot be found. 

The complainant insists that the disclaimer does not include défend- 
ants' glass, because such glass is not "incapable of surviving the ex- 
pansion and contraction of the métal to which it is made to adhère." 
We are not inclined to accept this interprétation. As thus construed 
the disclosure and claims of the patentée would be thus paraphrased : 

"I hâve discovered and hère dlsclose a combination of éléments which, when 
acted upon by an electric current, will act in a desigrnated way and produce 
certain stated results. One élément of the combination is a Chemical com- 
pound — an 'enamel.' I do not give any formula for its production, because 
in the art of making cooking utenslls there are well-known formulas for pro- 
ducing enamels, which, when used as an élément in my combination, will act 
to produce the requlred resuit. I claira in my particular combination other 
enamels which are équivalent to thèse. But I do not regard as équivalent 
glass (which broadly is a variety of enamel) or other vitreous substances 
which are incapable of operating In my combination, so that when they are 
used the resuit is not accompllshed." 

As thus construed, the "disclaimer" disclaims nothing. If a per- 
son uses a variety of enamel, which will not accomplish results when 
in combination with the other éléments, there will be no operative 
structure to be proceeded against as an infringement, and no question 
of équivalent or disclaimer can possibly arise. 

The disclaimer was inserted by the applicant of his own motion, 
at a time when the examiner was citing prior patents in which glass 
was used. His arguments to diiïerentiate the références, and his pro- 
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posed amendments devised to take his patent outside of the examiner's 
construction of them, had failed to convince. This particular amend- 
ment was intended by him to accomplish something; to insert in the 
spécifications a clause, wliich would tiiereaftcr prevent his contending 
for a construction of his patent, which, but for this particular clause, 
he might fairly contend for. The Patent Ofiice undoubtedly under- 
stood that it accomplished something, because upon its insertion ail 
objections were withdrawn and the patent issued. 

There is nothing difficult or abstruse about this disclaimer. Pat- 
ents were cited against the applicant, in whicli glass was used to coat 
parts of various apparatus exposed to electric action and to changes 
of température. As the applicant understood the situation, althougli 
"glass," broadly speaking, was a variety of enamel, it would not work 
in his combination, because it did not possess certain qualifies which 
the chemical compound of his combination had to possess. Therefore 
he disclaimed "glass" as an équivalent of the enamel of the patent. 

Now it appears that subsequently some one else bas found that 
glass — even glass, like the glass of the cited cases — may be so treated, 
that it can be used in patentee's combination, and will work as well 
as the earlier enamels known at the time of the patent. If the pat- 
entée had not disclaimed anything, it might be contended that such 
glass was an équivalent of the enamels of the patent. But a disclaimer 
of "glass" should not be practically canceled, when it appears that 
some one had discovered how to use it etïectually in patentee's com- 
bination, even though the patentée disclaimed it only because it would 
not work etïectually then, and he supposed it v/ould never do so. 

The decree is affirmed, with costs. 



WESTINGIIOUSK ELECTRIC & MF(}. CO. v. C(n,rMI?IA METEU CO. 
(Circuit Coiu't of Appeals, Second Circuit. Novoiiiber 14, 1912.) 

Xo. .11. 

l'ATKNTS (§ ,32S*) VaLIDITY AND InFHINOEMK.NT — El.ECTRIC MeTKBS. 

Tlie Davis and Conrad patent. No. (;0S.,S42, for inijH-ovenients iu elec- 
tric nieters and motors, clainis 9 and 10, as liniited Vr; tlie i)rior art, hcld 
not lufringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learne.d Iland, Judge. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against the Columbia Meter Company. From the decree, com- 
plainant appeals. Affirmed. 

Kerr, Page, Cooper & Playward, of New York City (Thomas B. 
Kerr and Parker W. Page, both of New York City, of counsel), for 
appellant. 

Clifton V. Edwards and Lawrence K. Sager, both of New York 
City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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COXE, Circuit Judge. This case is sui generis in the difficulties 
which it represents to the proper understanding of the invention of 
the patent and the anticipatory devices. Propositions which in an or- 
dinary patent cause would be understood the moment they were stated 
are hère confused by a jargon of terms of art and diagrams which con- 
vey no meaning to the uninitiated. This is due largely to the fact that 
we are dealing with an imponderous, intangible, mysterious fluid which 
no one bas seen and which is known chiefly by the results which it 
produces. It is also due to obscure drawings and description. Sec- 
tional views of an electric meter drawn in black upon white paper 
convey httle information to the lay mind. The description offers no 
adéquate assistance. For instance, the invention is described by refer- 
ring to "Figs. 1 to 4 of the drawings" shown on three separate sheets, 
référence being constantly made to parts designated by numerals 
which appear on some figures and not on others. No information is 
given as to which figure the reader is to examine, thus adding another 
élément of perplexity. If we had been shown the meter of the Davis 
and Conrad and Hummel patents, either in opération or at rest, or, 
if this were impracticable, if models, or at least large diagrams with 
the parts marked and differently colored, had been presented, it would 
hâve enabled us more readily to distinguish the salient features of 
the inventions. We are expected to understand the working of com- 
plicated machinery which we hâve never seen from the conflicting 
opinions of experts who difïer upon many of the essential features 
of the methods used and the results accomplished. We mention thèse 
facts to emphasize the incongruity of a System which requires the 
submission of such questions to a tribunal composed wholl}' of law- 
yers. If the court were empowered, in exceptional cases, to call to 
its assistance impartial experts learned in the particular art under dis- 
cussion, it might furnish a solution of the difficulty. Such a plan bas, 
we understand, worked satisfactorily in other countries. 

The patent in suit was granted to Davis and Conrad for improve- 
ments in electric meters and motors and relates to the measurement 
of alternating currents of energy. It describes "means for transform- 
ing electrical energy into mechanical energy and to electrical measuring 
instruments which embody such means and utilize the same for actu- 
ating suitable indicating, registering, or recording devices." One of 
the objects "is to provide a simple and efficient means whereby a 
shifting magnetic field may be produced and employed for actuating 
an armature or secondary member having circuits closed upon them- 
selves and located in such magnetic field at a speed which is propor- 
tional to the energy in the circuit with which it is connected." 

Another object "is to provide a wattmeter for alternating current 
circuits which shall accurately indicate the true energy supplied to the 
translating devices of the circuit to which the meter is connected with- 
in widely separated limits." The patentées assert that they hâve de- 
vised a simple, compact and cheap motor which is capable of exerting 
a relatively large starting torque and of running smoothly when put 
to commercial uses. It may also be used advantageously as a meter- 
motor. 



586 200 FEDERAL REPORTER 

The core of the primary member is built up of iron plates and is 
provided at one side with an inwardly projecting pole-piece and at 
the opposite side with two inwardly projecting pole-pieces. The ends 
of the two last-mentioned pole-pieces are separated from each other 
and from the end of the inwardly projecting pole-piece, by air gaps. 
The plates constituting the magnetizable portion of the core are 
clamped together rigidly by means of relatively thick face plates, the 
bolts passing through the plates and the body of the core. Two coils, 
which in efïect may be considered as a single coil, having a large num- 
ber of turns of relatively small wire, surround the core and are prefer- 
ably located adjacent to the pole-pieces. Thèse coils are connected 
across an alternating current circuit, the energy of which it is desired 
to measure. The inwardly projecting pole-piece is designed to be mag- 
netized by currents proportional ta the current delivered to the working 
current. "Since the coils are wound to produce a magnetic flux in the 
same gênerai direction at any given instant, it obviously follows that 
the two pôles adjacent to the gap 6 are of opposite sign." The spécifi- 
cation also States that the pole-piece 2 is shown surrounded by a coil 
"therefore serving to make the pole-piece 2 an intermediate pôle." 

The patentées describe at great length the opération of the meter 
resulting in the alternate shifting of the magnetic field. The spécifica- 
tion says: 

"Thls alternate shifting of the effective résultant flux from one side to the 
other of the air-gap 5 by reason of the alternate reinforeement anâ opposi- 
tion of the fluxes at thèse two sides will obviously be at a maximum when 
there is a phase difCerenee of ninety degrees betwoeu the shunt and séries 
current, and this résultant shifting fleld wlll decrease in strength and dura- 
tlon as the phase angle between the two currents deereases imtll the two 
currents are in stop, when the effective résultant fleld will be mainly or 
wholly located at one side of the air-gap 5. TJnder this condition the ré- 
sultant flux will be alternately reversed in direction, but will not shift to the 
other side of the air-gap, and hence there wlll be no rotation of the disk." 

The claims in issue are as follows : 

"9. In a wattmeter for alternatlng-current circuits, a laminated core hav- 
ing two air-gaps substantially at rlght angles to each other, in eombination 
with a closed circuit armature located partially in one of said air-gaps, shunt- 
coils constructed and arrangea to produce a strong magnetic flux across the 
other air-gap and a relatively weak flux through the armature, and a séries 
coil arranged to produce a magnetic flux through the armature and through 
one or both of the shunt-coils whereby a shifting fleld is produced and the 
desired relation between the shunt-current and the impressed electro-motive 
force is maintained. 

"10. An alternating-current motor having a rotatable closed-circuit second- 
ary member and a primary member comprising a shuut-winding at one side 
of the secondary mem,ber, a séries winding at the other side, and a core for 
said windings, said core and wiudings being so constructed and arranged 
that only a portion of the shunt-flux passes through the secondary member 
and the entire séries flux passes through said member and threads ail or a 
part of the shunt-winding." 

Judge Hand found that the British patent to Hummel No. 543, ac- 
cepted August 15, 1896, is "a complète anticipation of the defendant's 
meter." The Davis and Conrad patent is dated August 9th, 1898, two 
years after the Hummel patent. We understand Judge Hand to hold 
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not that the Davis and Conrad claims are necessarily anticipated by 
Hummel, but that the défendant cannot be held as an infringer for 
using a wattmeter for alternating currents found in the prier art. 
If the claims are construed to cover the defendant's structure, they 
must also cover HummeFs structure. If, on the other hand, they are 
construed so as to avoid Hummel, they are not broad enough to in- 
clude the défendant. 

The construction and opération of the Hummel meter and that of 
the patent in suit seem very similar to the layman uninitiated in the 
mysteries of the art. The principal différence is, apparently, that in 
the former the rotating élément is a cylinder and in the latter it is a 
dise. Both operate in substantially the same way and accomplish the 
same resuit. They hâve long been recognized as équivalents in the 
art. The record shows several instances where they hâve been used 
interchangeably. Thus in the Blathy patent of March, 1890, it is 
stated that "instead of a dise any other rotating body may be used — 
as, for instance, a hoUow cylinder." 

Hummel's invention relates to alternating current meters, his chief 
object being to render his meter available when it is desired to meas- 
ure the energy of the current in electrical circuits having a high self- 
induction. He points out that existing meters are not suited for this 
purpose because they fail to take into account the différence in phase, 
and this difficulty he proposes to remedy by producing the différence 
of phase of 90 degress in the magnetic circuit instead as theretofore 
in the electrical circuit. "I do this," he says, "by influencing the said 
magnetic circuit by means of two electric circuits or coils instead of 
merely energizing it by a single circuit or coil as heretofore." lîe 
describes the various figures attached to his provisional spécification 
and concludes his complète spécification as follows : 

"The energy of the motor portion of the meter may be consumed in any 
deislred manner, as, for instance, by means of vanes or a paddlewheel or by 
means of a damping or deadening dise rotating between the permanent 
magnets. For this purpose there may however be employed the damping 
effect experienced by the metallic bell in rotating within a powerful shunt- 
fleld m'm'm'. In addition to the employment of this invention in meters on 
the Ferare or Blathy prlnciple, it may also be employed with advantage gen- 
erally in ail cases where it is desired to produce two current circuits with 
any desired différences of phase — for example, in phase indicators, and in 
ail Instruments in whieh a determined magnetic différence of phase is to be 
produced." 

It will serve no useful purpose, even if we were able to do so, to 
follow counsel and experts through the maze of contradictory asser- 
tions and conclusions drawn from the descriptions and drawings of 
the Davis and Conrad and Hummel patents ; it is sufficient to say that 
we agrée with Judge Hand in his conclusion and, generally, in his rea- 
soning that the patent in suit is anticipated by Hummel unless the 
claims be so limited as not to include the defendant's meter. It is true 
that Hummel describes three cores and claims 9 and 10 of the patent 
in suit describe a single core. One of the éléments of claim 9 is "a 
laminated core having two air-gaps substantially at right angles to 
each other." Claim 10 has, as one of its éléments, "a core for said 
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vvindings being so constructed and arranged that only a portion of tlie 
shunt-flux passes through the secondary member and the entire séries 
flux passes through said member and threads ail or a part of the shunt- 
winding." 

It may be that there is a patenable difl:erentiation between Hum- 
mel's three cores and the single core of Davis and Conrad. This dis- 
tinction does not, however, aid the complainant, for the reason that 
the défendant does not use the Davis and Conrad core. In other 
words, the claims are saved from anticipation by limiting them to a 
combination which the défendant does not use. We incline to the 
opinion that Hummel discloses the same improvements as those de- 
scribed in the Davis and Conrad patent and that the dissimilarities 
are such as would naturally occur when the différence in language, 
nationality and environment are considered. 

The two inventors accomplish the same resuit in substantially the 
same manner. The language of the claims in issue clearly calls for a 
unitary magnetic structure. Claim 9 bas as one of its éléments "a 
laminated core — having two air-gaps substantially at right angles to 
each other." The defendant's expert asserts that, with the single ex- 
ception of Hookham, none of the meters of the prior art has a unitary 
magnetic structure ; being like the defendant's in that respect. The 
air-gaps "substantially at right angles to each other" are shown in the 
Hummel patent. The second élément of the claim, "a closed circuit 
armature located partially in one of said air-gaps" and, indeed, ail of 
the remaining éléments, are found in the Hummel and Raab patents. 
Claim 10 covers a unitary magnetic structure and is substantially a 
répétition of claim 9. Both claims are limited to this unitary structure 
on which the shunt-coil and séries coil of the alternating circuit are 
wound. In the defendant's meter there is no vmitary magnetic struc- 
ture such as is shown and described in the patent. As shown in the 
drawing of the Colunibia meter the shunt-coils are wound around two 
magnetic cores and the séries coils are wound around two other sep- 
arate and distinct magnetic coils. In fact, the single structure of tbe 
description and claims is one of the principal features which difïer- 
entiates the Davis and Conrad meter from the prior art. It may be 
valuable but défendant does not use it. 

In short, it is not necessary in this action to hold the Davis, and 
Conrad claims invalid ; there may be patentable novelty in the jjrecise 
form of meter described and claimed by them, but thèse claims cannot 
be expanded to cover a meter which does not employ thèse features. 

We cannot agrée with the contention that the word "core" in the 
claims should be construed as meaning "iron disposed in any conven- 
ient manner to comply vv'ith the description in other respects and ob- 
tain the resuit sougbt." Thèse patentées wcre entering a field which 
%vas already occupied and were entitled to a monopoly of what they 
had contributed to the art but nothing more. Besides, as already point- 
ed out, if the language quoted were read into the claims, they would 
be anticipated by the prior art. 

The decree is aftirmed. 



BONSCHUR V. JOHN SCHEIDIG & CO. 589 

BONSCHUR V. JOIIX SCHEIDIG & CO. 
(Circuit Court of Appeuls, Second Circuit. November 11, 1912.) 

No. S2. 

Patents (| :J2.S*) — Valimty axij Ikfri?j(ie.ment — EYE(iLASSE.s. 

Tlie Bonscliur patent, Xo. 7.'57,-'!27, for eyefilasses, construed, and heM 
not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Suit by Herman E. Bonschur against Jolin Sclieidig & Co. for in- 
fringement of letters patent No. 737,327, for eyeglasses, granted to 
complainant August 25, 1903. Decree for défendant, and complainant 
appeals. Aiîfîrmed. 

Following is the opinion of the District Court by Hand, District 
Judge : 

This invention is of an improvement in eyeglass clips, wliicli enables tlie 
clip to be bent in substantially its own plane so that the glas.s may be 
brought from or towards tbe eyes, or tlie -àu^le of the glass' plane to the Une 
of the vision may be cbanged. It had fornierly been well known that such 
clips could be pinched together or bent apart, so as to glve more or less fric- 
tion upon the nose ; but when the glass vvus to be brought in or out from 
the eyes, or change in angle to the Une of vision, it had been customary to 
bave différent pièces, eacli designed for an especial adjustment and not suit- 
able for any other. Bonschur's patent was for a clip which could so be bent 
within its own plane as to assume thèse différent adjustments without sub- 
stitution. Ilowever, Bonschur's patent is not for a niethod of adjusting such 
a clip so that it may be bent Into varions positions. "My invention is to so" 
(sic) "form the guard that it ean be readily adjusted to fit différent contours 
of uoses, and that the lenses can be brought into any required position be- 
fore the eyes." Any guard so formed as to be readily adjusted to brlng the 
leuses into any required position would be an anticipation of the patent, if it 
did it in the way disclosed ; that is, having an arm secured to a post, a 
lower scroll member and an upper meniber projecting upwardly at an angle 
from the root of the scroll member (elaim 5). The défense is the one so usn- 
al in cases where the patent is at best a narrow one — i. e., if tbe clalms 
cover the supposed infringement, tbey are anticipated ; if they are not antici- 
pated, they do not cover. In the view I take of the case, it is necessary to 
consider only two anticipations, Eggert, 617,676 and Spencer's S. S. clip. 

It is clear enough that Eggert did not suppose that the upi)er and lower 
parts of his meniber ,ï. which he caUs a "liase-]ilate," were to be bent in 
the plane of the iiiece. Ile did expect to bend the clip so that the lenses 
could be cbanged in position before tbe eyes. but it was ail by bending the 
arm (i, in tlie plane of tlie cliii, ;is showii in ligures 6 and 7 of his diagraïus. 
ÏUat he did not uieaii to beud the meniber .S aii])ears from tlie fact that he 
faced it with celluloïd. Ilowever, except for tlmt celluloid facing and the 
sliort length of the lower member. I caiiiiot see tlie least rca.<ou why the rel- 
ative positions to eacli other iu the saine piiiiie of tbe upper and lower parts 
of rlio member N slioukl not lie cliaiigid. so as to eltVct tlie wliole range of 
adjustments tliat can be made ont of Bonschur's single clip. The only évi- 
dence to the coiitrary which tbe record coiitains is that of Wallon, who has 
iiever tried bending a ciip of Eggert, but thinks it ko allied to Eox that he 
would break it in the attempt, as he a])piireiitly bas Fox guards (the mean- 
ing of his testimony is uncertain at this place). Freeman thinks Eggert 
could be so bent, and I really caniiot see faintest color for doubting it, if the 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r ladexea 
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métal be pliable. Therefore the only grounds of differentiatîon between Eg- 
gert and Bonschur are the scroll member at the bottom, and the setting of 
the upper member at an angle to the root of the other member. Thèse I 
shall conslder later. 

The Spencer clip is In some respects more like the infringing device than 
the Eggert, In that it bas admlttedly a scroll pièce for a lower member. It, 
too, was faced with celluloïd; but the "S" Is so much longer for its thick- 
ness than in Eggert that it could certainly be bent freely in its ovvn plane. 
Yet we find Walton saying that it would be impracticable to bend it at the 
point where it is joined to the mountlng, and that that is the only place it 
could be bent. He says this beeause there is a "neck" or narrowing of the 
métal in Bonsehur's guard, but none in Speneer's. Now there is as little 
"neck" to the scroll member of Bonschur as of Spencer, and each is equally 
movable; while in the second place a "neck" bas absolutely nothing to do 
with the problem, beeause the degree of displacement dépends upou the rela- 
tion of the length of the member to the widib of the métal where it bends. 
In Bonsehur's lower member, the bendlng takes place ail along the length of 
the scroll ; in his upper member, probably only at the "neck." If Spencer be 
bent with pliers, both members may be adjusted by a bend ail along the 
scroll. Walton's testimony seems to me quite valueless, in spite of his being 
vaunted as a practical optician. 

Browne's objection is more tenable, for he says that as the Spencer guard 
until 190.5 was in two pièces and as in the area of contact it was very stiff, 
the guard could be bent only above or belovv it. To this I answer that it is 
of no conséquence, provided that it could be bent enough anywhere, as it 
oould, and, moreover, to cast the clip in one pièce was no invention, as is 
proved by the change made by Spencer himself at about the same time as 
Bonschur. As Spencer bas the lower scroll, the only thing left possibly for 
the patent unanticipated is the setting of the upper arm, and, Indeed, the 
file wrapper shows that it was only upon the setting of that arm that the 
patent was granted. 

Now the claims vary a little in describing this feature. Claim 5 says: "An 
upper member projectlng upwardly at an angle from the root of the scroll 
member." Claim 6 says: "An upper member projectlng diagonally upward 
from a point near the root of the scroll member." The diagram accompany- 
ing thèse claims illustrated what was meant very clearly ; but it is quite 
unlike the complainant's commercial structure and the defendant's clip. Ot 
course, the words may be so juggled, as Browne juggles them, as to bave it 
appear that the defendant's device corresponds to the claim. Indeed, it may 
be unfair to call it jugglery, beeause the words, "root of the scroll," when 
applied to the defendant's device, may be used to describe the part from 
where the upper member starts, just as by exactly a similar reading the up- 
per member of Eggert may be said to project from the root of the scroll; 
as, for example, in figures 7 and 9. On the other hand, it may quite as prop- 
erly be said of the infringing device that the upper and lower parts form a 
whole member, as in Eggert or Spencer, with a side member attaehed to it. 
It much more nearly approaches Eggert as a design than it does Bonschur ; 
and it is, indeed, rather nearer even to Spencer than to Bonschur. When 
one looks at Bonschur side by side with Eggert, and considers that it was 
only by the feature mentloned that Bonschur got his patent, one must see al- 
most at a glance that Bonschur is now trying to expand his claim into pre- 
cisely that field which the office refused to allow it, and is engaged in the 
congenial task of getting from the court what he was refused by the execu- 
tive. 

One sees well enough what was in the examiner's mind. In the diagram 
before him the upper member really did spring from the scroll member, 
which had a continuity on either side of it. No one could possibly say from 
the designs used that the two members ran into each other ; and, though it 
was possible to say that the upper member of Eggert springs from the root 
of the scroll, it would hâve been only a far-fetched interprétation of the 
claims, and the examiner naturally supposed the words eovered only the dia- 
grams, as he had a right to do. Now, the complainaut having himself aban- 
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doned the patent, and adopted Eggert with an enlarged scroll, as shown in 
Spencer, seeks by that same far-t'etched Interprétation to cover tlie device 
of the défendant. It is unnecessary to say anytliing of tlie valldity of the 
patent, properly construed, for hère there Is no infringement. 
Bill dismlssed, with costs. 

Howson & Howson, of New York City (Charles Howson, of New 
York City, of counsel), for appellant. 

h. W. Southgate, of New York City, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We agrée with Judge Hand in the conclusions 
reached by him, and, as he has fully discussed the questions involved, 
we affirm the decree upon his opinion. 



NATIONAL ELECTRIC SIGNALING CO. v. TELEFUNKEN WIRELESS 

TELEGRAPH CO. OF UNITED STATES et al. 

(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 29. 

1. Patents (§ 328*) — Validitt and Infkingement — Apparatus for "Wieeless 

Telegbapiiy. 

An order granting a preliminary injunctlon against infringement of 
the Fessenden patent, No. 706,736, for apparatus for wireless telegraphy, 
reversed. 

2. Patents (§ 324*) — Infringement — Appeal fbom Irteelocutobt Ordeb — 

Final Disposition of Cause. 

The Circuit Court of Appeals, conceding Its power, will not dismiss a 
bill for infringement of a patent on appeal from an order granting a pre- 
liminary injunction, where the patent contalns a large nuniber of claims 
which hâve not been adjudicated, and the record does not show which 
complainant relies on, nor contain évidence upon which the questions of 
validlty and infringement of some of them can properly be determined. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 600-606; Dec. 
Dig. § 324.* 

Review of Interlocutory decree granting or refusing injunction In pat- 
ent case in Circuit Court of Appeals, see notes to Gill & Fisher v. Browne, 
3 C. C. A. 572 ; Southern Pac. Co. v. Earl. 27 0. O. A. 189 ; New îorlî;, 
N. H. & H. R. Oo. V. Sayles, 32 C. C. A. 484.] 

Appeal from the District Court of the United States for the South- 
ern District of New York; E. Henry Lacombe, Judge. 

Suit in equity by the National Electric Signaling Company against 
the Telefunken Wireless Telegraph Company of the United States 
and others. From an order granting a preliminary injunction, de- 
fendants appeal. Reversed. 

For opinion below, see 193 Fed. 424. 

An order of the Circuit Court for the Southern District of New 
York granted a preliminary injunction restraining the défendants from 
infringing 16 of the 35 claims of letters patent No. 706,736, granted 
August 12, 1902, to Reginald A. Fessenden for apparatus for wireless 
telegraphy. At the time this order was granted the claims in con- 
troversy had been held valid by the Circuit Court for the District of 

*For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexe» 
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Maine. 189 Fed. 727. On appeal to the Circuit Court of Appeals for 
the First Circuit (198 Fed. 386), this decree was reversed and the 
claims in question were held not to be infringed. This décision was 
filed June 18, 1912. 

Hector T. Fenton, of Philadelphia, Pa., and Benno L,oewy, of New 
York City, for appellants. 

F. W. H. Clay, of Pittsburgh, Pa., for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, District Judge (after stating the facts as above). [1,2] 
It is entirely clear that the injunction order a])pealed from must be 
reversed. The décision of the Circuit Court of Appeals of the First 
Circuit, to say the least, makes a recovery by the complainant exceed- 
ingly doubtful and a prebniinary injunction should not issue in a 
doubtful case. The complainant practically concèdes this proposition. 
The défendants, however, are not satisfied with this relief and demand 
that the court, upon the record now before it on this appeal, enter a 
final decree disniissing the bill, upon the authority of Smith v. Vuk~an 
Iron Works, 165 U. S. 518, 17 Sup. Ct. 407, 41 L. Ed. 810, and other 
similar cases. Conceding that this court, upon an appeal from an 
order granting a preliminary injunction, bas the power to dismiss a 
bill if it appears that there is no equity to support it, we do not think 
that this is such a case. 

The patent, as before stated, contains 35 claims of which but 16 
were involved in the case decided in the First Circuit and thèse were 
held not to be infringed. The court declined to pass upon the validity 
of any of the claims. The complainant asserts that it intends to rely 
upon other claims not considered in the Maine case. 

The questions arising regarding the validit)' of the claims and of 
their infringement by the corporation and the individual défendants 
cannot be determined properly until the court is informed as to the 
claims relied upon and has considered the proof as to their validity 
and infringement. To attempt to dispose of thèse questions upon the 
meagre record before us might resuit in injustice being clone to one 
or the other of the parties. 

It is sufficient to say that if the complainant sees fît, notwithstand- 
ing the décision of the First Circuit, to proceed with this action, we 
see no way to prevent its doing so. 

The order granting a preliminary injunction is reversed. 



CIUnVN COKK & SKAL CO. OF BALTIMORï^ CITY v. BROOKLYN 
ROTTLE STOITER CO. et al. 

(Circuit Court of Appeals, Second Circuit. Xoveniber 11, 1912.) 

>:o. 1. 

PaTK.N'TS (§ 2Ci9*) — COKIRIiniTORY iNFiimOEjMEMT — LiCENSE CONÏKACTS. 

A iiiaker of caps or senls for liottles udapted to l)e applied by patentod 
junchiiies sold by coiuiilaiuaiit. under liceiise coutracts biiidlii}? tlie pur- 

'For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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chasers to use tliereou ouly caijs or seals iiuule by complainant, wlio sold 
his product to owiiers of xiieh uuiclnnes. on whicli tliey were iised, with 
knowledse that there were ])ractically iio other machiTies on whicli they 
eould lie used, was cliargeable with coutriliutory Infiiiif^einent of the ma- 
chine patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 400-402; Dec. 
Dig. § 2.-)!).* 

Contrlbntorv Infrlngement of patents, see notes to Edison Electric L. 
Oo. V. Peninsiilar Wght, P. & II. Oo., 43 C. C. A. 480; Aion&u Oo. v. 
Harry H. .Tuelg Co., 80 C. C. A. 200.] 

Appeal from the Circuit Court of the United States for the East- 

ern District of New York; Thomas I. Chatfield, Tudge. 

Suit in equity by the Crown Cork & Seal Company of BaUimore 
City against the Brooklyn Bottle Stopper Company and others. De- 
cree for complainant (172 Fed. 225), and défendants appeal. Modi- 
fied and aiïirmed. 

See, also, 175 Fed. 1019, 99 C. C. A. 664; 190 Fed. 323. 

Louis C. Raegener and S. L. Moody, both of New York City, for 
appellants. 

J. Q. Rice, of New York City (R. H. Parkinson, of Chicago, 111., 
and Edwin G. Baetjer, of Baltimore, Md., of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We concur in the conclusions reached by Judge 
Chatfield, which hâve subsequently been justified bv the décision of 
the Suprême Court in Henry v. A. B. Dick Co., 224 U. S. 1, 32 Sup. 
Ct. 364, 56 L. Ed. 645. We think, however, that the decree entered 
went too far in requiring the défendants to account for profits and 
pay damages on ail sales of caps to users of complainant's machines, 
unless they showed aflirmatively that the caps were not to be used in 
connection with the licensed machines. The decree is dated July 24, 
1909, and patent No. 473,776, in suit, expired April 29, 1909. Be- 
fore the latter date the défendants hâve been rightly held to know 
that ail caps sold by them were intended to be used on the complain- 
ant's licensed machines, but after that date, when a large number of 
complainant's machines had been freed from the license, the défend- 
ants could not know whether purchasers intended to use the caps on 
licensed or unlicensed machines. The burden of proof in the account- 
ing after that date as to sales should be on the complainant. 

The decree, as modified, is affirmed. 



UNITED STATES v. STERLING SALT CO. et al. 

(District Court, W. D. New Xorlv. October 30, 1912.) 

1. Carmkrs (g HS*) — Interstate (."ommeiîce — Illégal Rate — Indictment. 

An indietnient for (raudulently oUtaining from an Interstate carrier 
transi)ortation of a car of coarse sait in sacks at the rate prescribed for 
coarse sait in bulk set eut the typewritten order, which deseribed the 
article as "coarse sait, weight (5:{,000 pounds," and specified the rate 
as 10 cents. Hcld that, though the indietnient did not state speeiflcally 

•For other casBs see same topic & § ndmbeb in Dec. & Am. Digs. 1607 to date, & Rep'r Indexe» 
200 E.— 38 
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that the tariif rate for coarse sait in bulk was 10 cents per hundred- 
weight, and the order did not show that the sait in the car was coarse 
sait in bulk, yet the words "coarse sait" and a statement of the rate 
Implled with sufflcient certainty that the contents of the car was coarse 
sait in bulk, and that the lawful rate was 10 cents, so that the alléga- 
tion, with the further averinent of défendants' knowledge of the lawful 
rates applying to the transportation, rendered the indictment suffleiently 
comprehensive to state the offense of fraudulently obtaining transporta- 
tion of the sait in Interstate commerce at an illégal rate, in violation of 
Interstate Commerce Act Feb. 4, 1887, c. 104. § 10, 24 Stat 382 (U. S. 
Comp. St. 1901, p. 3160), as amended by Act June 18, 1910, c. 309, § 10, 
par. 3, 36 Stat. 549 (U. S. Comp. St. Supp. 1911, p. 1293). 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dlg. § 38.* 

What constitutes an unlawtul préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Robinson 
Commission Co. v. Chicago & N. W. Ry. Co., 94 0. O. A. 230.] 

2. Indictment and Information (§ 110*) — Language of Statote — Intee- 

siATB Commerce Act. 

In a prosecution for obtaining transportation of Interstate freight at 
an unlawful rate by misrepresentation, in violation of Interstate Com- 
merce Act Feb. 4. 1SS7, c. 104, § 10, 24 Stat. 382 (U. S. Comp. St. 1001, 
p. 3160), as amended by Act June 18, 1910, c. 309, § 10, par. 3, 36 Stat. 
549 ru. S. Comp. St. Supp. 1911, p. 1293), it was sufflcient to charge the 
offense in the language of the statute; the essential éléments being set 
forth with sufflcient definiteness to apprise défendants of the particular 
nature of the charge against them. 

[Ed. Note. — For other cases see Indictment and Information, Cent. 
Dig. §§ 289-294; Dec. Dig. § 110.*] 

3. Casriees (§ 38*) — Interstate Commerce — Illégal Rate — Indictment. 

In a prosecution for fraudulently obtaining an illégal rate for the 
transportation of certain sait in Interstate commerce, the gravanien of 
the otfense is the misrepresentation by whlch the rate was obtained, and 
it is therefore not necessary to the validity of the indictment that the 
différent tariffs be averred Verbatim. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. § 38.*] 

4. Carriers (§ 38*) — Interstate Commerce — Unlawful Rate — "Palse Rep- 

EESBNTATIONi" 

The légal tariff rate on coarse sait in bulk between Cuylerville, N. 1'., 
and Chicago, was 10 cents, and the rate on slmilar sait In sacks 14 cents. 
Défendants, desiring to ship a car of coarse sait in sacks, loaded the car 
and flled with the carrier a shipping order, describing the merchandise 
as "coarse sait," with the words "rate 10 cents," when the true descrip- 
tion should hâve been "coarse sait in sacks, rate 14 cents." Held, that 
if the carrier was induced to rely on such shipping order as to the char- 
acter of the commodity and apply the lesser rate, and défendants inten- 
tionally concealed or suppressed the true character of the freight, such 
conduct constituted a false représentation, for wlùch they were subject 
to prosecution under Interstate Commerce Act Feb. 4, 1887, c. 104, § 10, 
24 Stat. 382 (U. S. Comp. St. 1901, p. 3160), as amended by Act June 18, 
1910, c. 309, § 10, par. 3, 36 Stat. 549 (U. S. Comp. St. Supp. 1911, p. 1293), 
iproviding that, if any person obtains the transportation of goods at a 
less rate than the légal rate by false représentations of the contents of 
the package, he shall be guilty of a misdemeanor. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. I 38.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2268-2270; 
vol. 8, p. 7661.] 

*For atber cases eee same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On demurrer to indictment against the Sterling Sait Company and 
others for fraudulently obtaining the shipment of certain sait at an 
improper rate. Overruled. 

John Lord O'Brian, of Buffalo, N. Y., for the United States. 
Adelbert Moot, of Buffalo, N. Y. (Samuel B. Clarke and Francis 
G. Cafïey, both of New York City, of counsel), for défendants. 

HAZEL, District Judge. The défendants, the Sterling Sait Com- 
pany, a domestic corporation, James W. Brice, and William S. Doolit- 
tle, stand indicted with having jointly violated section 10 of the In- 
terstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 382 [U. S. 
Comp. St. 1901, p. 3160]) as amended (Act Tune 18, 1910, c. 309, § 
10, 36 Stat. 549 [U. S. Comp. St. Supp. 1911, p. 1293]), in that 
through misrepresentation they fraudulently obtained from the Penn- 
sylvania Railroad Company transportation from Cuylerville, N. Y., to 
Chicago, 111., of coarse sait contained in sacks at the rate of 10 cents 
per 100 pounds, the rate for transporting such commodity published 
and fîled at Washington being 14 cents per 100 pounds. The défend- 
ants hâve demurred to the indictment on varions grounds : First, that 
as it fails to aver the légal rate for the transportation of coarse sait 
in bulk, ail averments relating to coarse sait in bulk must be dis- 
regarded ; second, that the indictment does not allège that the défend- 
ants made false représentation of the contents of the sacks; third, 
that no averment is made of any affirmative misrepresentation of the 
property transported or of a misrepresentation of a tariff rate; 
fourth, that the tariff relating to sait should hâve been set out in the 
indictment Verbatim; and, generally, that misrepresentation of a rate 
by a shipper is not such a false statement as to conform to the re- 
quirements of the statute. 

Section 10, par. 3, of the act of February 4, 1887, as amended June 
18, 1910, reads as follows: 

"Any person, corporation, or Company, or any agent or officer thereof, who 
shall deliver property for transportation to any common carrier subjeet to 
the provisions of this act, or for wLom, as consignor or consignée, any such 
carrier shall transport property, who shall knowingly and wlllfuUy, directly 
or Indirectly, hlmself or by employé, agent, offleer, or otherwise, by false 
bllling, false classification, false weighing, false représentation of the con- 
tents of the package or the substance of the property, false report of weight, 
false statement, or by any other device or means, whether with or without 
the consent or connivance of the carrier, Its agent, or offleer, obtain or at- 
tempt to obtain transportation for such property at less than the regular 
rates then established and in force on the Une of transportation, * * • 
shall be deemed guilty of fraud, which is hereby declared to be a misde- 
meanor, and shall, unon conviction thereof In any court of the United States 
of compétent jurisdictlon within the district in which such offense was whol- 
ly or in part committed, be subjeet for each offense to a fine of not exceeding 
five thousand dollars or imprisonment In the penitentiary for a term of not 
exceeding two years, or both, in the discrétion of the court: Provided, that 
the penalty of imprisonment shall not apply to artificial persons." 

[ 1 ] Count 1 of the indictment sets out the typewritten order, which 
describes the article transported as coarse sait, weight 63,000 pounds, 
and spécifies the rate of freight as 10 cents. While it is true that the 
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indictment does not contain a spécifie statement to the effect that the 
rate of tarifïs for coarse sait in bulk was 10 cents par 100 pounds, 
and that the shipping order does not show that the sait in the car was 
coarse sait in bulk, yet the description of the commodity contained in 
the shipping order, together with the words "coarse sait" and the 
statement of the rate of freight at 10 cents, is thought to imply with 
sufïicient certainty that what the car contained was coarse sait 
in bulk, and that the proper and lawful rate chargeable thereon was 
10 cents for each and every 100 pounds thereof . That such tarifï rate 
of 10 cents was not the lawful rate for the specified commodity is also 
sufficiently set forth in the indictment, and together with the other 
averments, including the averment that the défendants had knowledge 
of the lawful rates applying to the transportation in question, made 
it comprehensive enough to advise the défendants of the offenses 
charged. 

[2] In considering the objections to the indictment, we must give 
effect to section 1025 of the Revised Statutes,^ which substantially 
provides that indictments shall not be deemed insufficient by reason 
of any defects in matters of form only, which do not préjudice 
the défendants. It was suiificient, I think, to charge the défendants 
with the commission of the offense, a misdemeanor, in the words of 
the statute; the essential éléments of the offense being set forth with 
sufficient definiteness to apprise the défendants of the particular na- 
ture of the charge against them. United States v. Simmons, 96 U. S. 
360, 24 L. Ed. 819; Evans v. United States, 153 U. S. 584, 14 Sup. 
Ct. 934, 38 L. Ed. 830; Armour Packing Co. v. United States, 209 
U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681. _ 

[3] A more detailed statement of the misrepresentations relied upon 
by the prosecution than that contained in the shipping order, together 
with a copy of the tariff documents, was not required. Even though 
it be conceded that the indictment does not in the plainest, most defi- 
nite, or spécifie words charge the offense, it is nevertheless not bad for 
lack of spécifie averments of the facts constituting the offense. The 
gravamen of the indictment is misrepresentation, by which was ob- 
tained the transportation of coarse sait in car load lots at a lower rate 
than the lawful rate of 14 cents. It was not necessary to the validity 
of the indictment that the différent tariff rates should be averred Ver- 
batim. The offenses charged do not réside in the tariff sheets filed 
with the Interstate Commerce Commission, and it will suffice to prove 
the established rates at the trial. The citations of authority appearing 
in demurrants' brief for the purpose of upholding their contention on 
the point do not strictly apply. True enough, as contended, the de- 
murrer does not admit statements which are mère conclusions; but 
when such conclusions are accompanied by averments from which the 
particular nature of the charge may be clearly and definitely under- 
stood, the objection on that ground is without force and cannot be sus- 
tained. The demurrants are not entitled to be informed of ail cir- 
cumstances involved in the entire transaction by which they are 
claimed to hâve accomplished, through misrepresentation, their pur- 
pose of obtaining transportation at an unlawful rate. It is enough if 

» u. s. Comp. St. 1901, p. 720. 
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the allégations are sufficiently definite to enable them to prépare their 
défense and to advise them of the character of the charge and every 
élément of the offense, so that they may advert to the resuit of the 
trial for their protection against further prosecution. United States 
V. Simmons, supra; Burton v. United States, 202 U. S. 344, 372, 26 
Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 362. 

[4] Whether the description of the sait in the shipping order merely 
as "coarse sait," with the words "rate 10 cents," vvhen the true de- 
scription would hâve been "coarse sait in sacks, rate 14 cents," was 
a false représentation within the meaning of the statute, cannot be 
determined as a matter of law. It is doubtless true that ordinarily a 
misrepresentation must consist of an assertion or statement such as 
misleads another to his injury, as distinguished from an assertion or 
statement which obviously is the expression of an opinion, yet it is 
well settled law that a misrepresentation by reason of which injury 
results may consist of concealment of truth as well as of positive 
falsification. If the défendants hâve intentionally concealed or sup- 
pressed in their shipping order a material statement necessary to the 
transportation, and if the carrier relied thereon, presuming that the 
facts were not différent than as stated, and acted accordingly by 
charging a lower rate for transporting the commodity than it would 
hâve charged if nothing had been concealed or suppressed in the 
shipping documents, then there is thought to hâve been as much a 
fraud or misrepresentation as if the misrepresentation had been of an 
affirmative character. Knowledge by the carrier of the précise légal 
rate is unimportant, if in applying the rate the information imparted 
to it by the shipping order as to the character of the commodity was 
relied upon. 

The indictment is not defective for any of the causes assigned, and 
the objections thereto are therefore overruled. 



WÏ^BSÏER V. UNION PAC. R. CO. 

(District Court, D. Coloriido. Septemtier 17, 1912.) 

No. 5,772. 

1. CaERHORS (§ 218*) — ÏKANSI'OKTATJOX OF LiVE STOCK LiMITED LlABlLITY — 

VaLUATION CoXTlîACT. 

A coiitract foi- tlie transijortiitlon of animais, llinitlng tlie carrier's liu- 
bility, lu case of loss Iiy the carrier's nctrlifreuce or otherwise, to a .speci- 
fled vahiatiDu, falrly luade and iii considération of a redueed freigbt rate, 
wil) be uplield. 

j I".d. Note. — For other cases, see Carriers, Cent. Dig. ^§ 671-60(i, 927, 
92S. <);!:!-;)49; Dec. Dig. § 218.*] 

2. Cakrieks {§ 227*) — ïraksportation- ov .\nimals — Contract for Care 

Di:KiNC SlIIPMEST. 

In an action against a carrier for injuries to a sliipineut of sbeep. a 
pnn-ision of the shipping contract that, in considération of a reduceil 
freigbt rate, the sbipper assunied the duty to load, unload, reload. feed, 
water. tend, and care for the sheep at bis own risk during the entire 
transportation, was valid ; and au averiuent that ail the injuries sns- 

•For other cases see samo topic & § ntjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tained by the slieep were due to plalntiff's carelessiiess in and about 
such matters, and that proper facilitlea were provided by défendant, 
stated a défense. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 953-956; Dec. 
Dig. § 227.*] 

3. Cakbieks (§ 227*) — Live Stock — Actions — Amswek — Demurp.er. 

Wbere a complaint for Injuries to certain sheep whlle belng trans- 
ported by défendant did not proceed on any f allure of défendant with 
respect to loadlng or unioading faclllties, an alleged défense, bearlng on 
the condition of defendant's faclllties for miloaûlng, etc., was deumrra- 
ble, as not germane. 

[Ed. Note. — For otber cases, see Carriers, Cent. Dig. §§ 953-956; Dec. 
Dig. § 227.*] 

4. Cakhiees (§ 227*) — Transportation of Animals — Injuries — Défenses — 

Limited Liability — Contract. 

In an action for injuries to certain sbeep whlle belng transported over 
defendant's road, a défense that any loss or damage was due to causes 
beyond defendant's control, shrinkage in welght, changes In weather, 
beat, cold, or causes not resulting from defendant's négligence, and that 
for Injuries so caused défendant was not liable under a limlted llabllity 
contract, exeeuted in pursuance of a rednced rate, was not demurrable. 

[Ed. Note. — For otlier cases, see Carriers, Cent Dig. §§ 953-056 ; Dec. 
Dig. § 227.*] 

5. Oabbiers (§ 216*) — Transportation of Animals — Injuries — Défenses. 

A défense that the injuries to plalntiff's sheep in transit were due to 
the inhérent nature, propensities, habits, disposition, and condition of 
the sheep, and not to any négligence of défendant, or Its agents or serv- 
ants, is sufficleut. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 929; Dec. Dig. 
§ 216.*] 

6. Carriers (§ 35*) — Transportation of Live Stock — Twenty-Eight IIour 

Law. 

TTnder the Twenty-Eight Hour Law (Act .Tune 29, 1906, c. 3594, 34 
Stat. 607 [U. S. Comp. St. Supp. 1911, p. 1341]), prohlblting the confine- 
ment of animals transported in Interstate connnerce for a pcriod longer 
than 28 consécutive hours, save only that, by spécial agreetnent and wrlt- 
ten request of the owner, the tlme may be extended to 30 hours, an 
agreement between a carrier and owner to confine the animais for a 
period longer than 36 hours is vold. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 94; Dec. Dig. 
§ 35.* 

Liabllity of carrier for failure to feed, water, and rest live stock, and 
for violation of Twenty-Eight Hour Law, see note to St. Joseph Stock- 
yards Co. V. United States, 110 C. C. A. 435.] 

At Law. Action by Samuel F. Webster against the Union Pacific 
Railroad Company to recover damages to certain sheep. On demurrer 
to answer. Sustained in part, and overruled in part. 

T. J. Leftwich, of Ft. Collins, Colo., for plaintifï. 
Hughes & Dorsey and E. I. Thayer, ail of Denver, Colo., for de- 
fendant. 

POPE, District Judge. This cause has been submitted to the court 
upon a demurrer to the several défenses set up in defendant's answer 
to the second amended complaint. Upon the hearing the second dé- 
fense was by agreement amended by interlineation, and the demurrer 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thereto announced abandoned. Likewise, upon the hearing, the de- 
murrer to the seventh défense was announced abandoned. This leaves 
for considération only the demurrer to the third, fourth, fifth, sixth, 
eighth, and ninth défenses to each of the two causes of action. The 
questions involved as to each cause of action being the same, the fol- 
lowing conclusions apply to the answer to each cause of action. The 
conclusions of the court are as foUows: 

[ 1 ] 1. The third défense sets up a reduced f reight rate, in considér- 
ation of which it is alleged that there was an agreed valuation of the 
animais shipped not exceeding $3 per head. Whatever may be the 
proofs on the trial, the allégations of the answer bring the case within 
Hart V. Railroad, 112 U. S. 331, 5 Sup. Ct. 151, 28 L. Ed_^, 717. See 
full discussion in 1 Hutchinson on Carriers (3d Ed.) §§ 425^30; also 
Railway v. Rodgers, 16 N. M. 120, 113 Pac. 805, and "In the Matter 
of Released Rate," 13 Interst. Com. R. 551. The cases last cited cou- 
tain a full citation of authorities pro and con, showing the distinction 
between an arbitrary and inadéquate valuation and an agreed valuation 
based upon a cheaper rate of transportation. 

[2] 2. The fourth défense sets up a spécial reduced rate of freight 
and a spécial contract of carriage, whereby the plaintifï shipper was 
to load, unload, reload, feed, water, tend, a"d care for the sheep at 
his own expense and risk during the entire transportation, and fur- 
ther allèges that any injuries sufïered by the sheep were due to the 
carelessness of the plaintifï in and about such matters, and notwith- 
standing that proper facilities were provided by the défendant. It is 
not perceived why such agreement would not be valid as between the 
shipper and the railroad company. Its terms do not contravene the 
provisions of Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. 
St. Supp. 1911, p. 1341), known as the "Twenty-Eight Hour Law," 
since that act in terms provides that the owner of the animais shall 
primarily be charged with feeding and watering them. While such a 
provision would not afford any défense to a prosecution by the gov- 
ernment for failure of the railroad company, upon the owner's default, 
it is, as between the owner and the railroad, a sufficient défense, since 
it is tantamount to an allégation that the railroad company was not 
itself négligent, but that the négligence was that of the owner of the 
animais in and about a matter as to which such owner had contracted 
to assume the sole responsibility. Mo. Pac. Ry. Co. v. Tex. & Pac. 
Ry. Co. (C. C.) 41 Fed. 913. 

[3] 3. The fifth défense is subject to demurrer, for the reason. that 
it sets up certain matters bearing on the condition of the facilities af- 
forded by the railroad for unloading, etc., when the complaint does 
not proceed upon any failure of the défendant in thèse respects as 
a ground of recovery. 

[4] 4. The sixth défense is that the shipment was at a spécial re- 
duced rate of freight and under a spécial contract of carriage, whereby 
défendant was not to be liable for damage by causes beyond its con- 
trol, shrinkage in weight, changes in weather, heat, cold, or other caus- 
es not a resuit of defendant's négligence, and in which défense it is 
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alleged that any loss and damage was due to thèse causes, and was not 
directl}' or indirectly the resuit of defendant's négligence. This dé- 
fense is good against demurrer, under Hart v. Railroad Co., supra, 
and because it is in effect a déniai of the acts of négligence alleged 
against défendant as a basis of recovery. 

[5] 5. The eighth défense sets up that the injuries, if any, were 
due "to the inhérent nature, propensities, habits, disposition, and con- 
dition of said sheep, and not to the négligence of the défendant, or its 
agents or servants." This défense is good, being in efïect an alléga- 
tion that the injuries resulted from causes other than defendant's al- 
leged négligence. 

[6] 6. The ninth défense is that plaintiff "specially requested the 
défendant to confine, and agreed and consented to the confinement of, 
the shipment of sheep in the cars for a period described in the com- 
])laint, and waived ail loss and damage, if any, resulting in whole or 
in part from such confinement." The demurrer to this défense must 
be sustained, for the reason that it sets up an agreement between the 
parties contrary to the provisions of the Twenty-Eight Hour Law. 
That law positively prohibits the confinement of animais for a period 
longer than 28 consécutive hours, save only that by spécial agreement 
and written request of the owner the time of confinement may be ex- 
tended to 36 hours. The extrême lirait, therefore, to which the wishes 
of the owner became relevant, is 36 hours. x^n agreement, therefore, 
for a confinement beyond that time, is a contract to do that which the 
law says may not be done, and is void and nonenforceable as a défense 
to the action. 



COXTIXIDNTAL & COMMEKCÎIAL ÏKUST & SAVINGS BANK v. 
ALLIS-CHALMERS CO. et al. 

(District Court, E. D. Wlscoiisln. October 30, 1912.) 

1. Corporations (§ 482*) — Intervention — Foreolosure Suit by Moutoage 

Trustée. 

To warrant a court In cllsre}j;ardinsr the rule which precludes the inter- 
vention of an iudividual hondholder lu foreelosure by the niort.i;age trus- 
tée as représentative of ail bondholders, the i)etltlon for Interveutlon 
must allège traversable facts which, if true, show that the trustée oc- 
cupies a hostile position or other reason why lie cannot fairly represent 
petltioner, and gênerai allégations that the suit is fraudulent and collu- 
sive, and that the trustée is co-oiierathig with certain bondholders in a 
reorganization scheiue, are insutticient. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dig. g 482.*] 

2. CoKPoiiATioNS (§ 482*) — Intervention — Foreceosure Suit by Mortqaqe 

Trustée. 

Where there was adniittedly default by a corporation In interest on 
bonds secured by a trust inortgage, and the re<iuisite proportion of the 
bondholders deinanded foreelosure, the fact that such bondholders were 

•For other cases see same topîc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexeg 
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in a eonibination with the officers to réorganise the corporation, and tliat 
botli tlie default: and foreclosure were nieans to tliat end, do not affect 
the riglit and dnty of the mortgage trustée to foreclose. and its compli- 
anee with the deniand does not indicate partial ity wliicli vvill entitle 
nonasseuting niinority bondholders to interveue in the suit. 

[Ed. Note. — ^Por other cases, see Corporations, Cent. Dig. ■§§ 1870, 1S77- 
1888; Dec. Dig. § 482.*] 

3. Corporations (§ 482*) — Intervention — Foreclosure Suit by Mortgage 

Trustée. 

Where the trustée in a corporation mortgage is not dis(nialifled froni 
acting in the foreclosure of the mortgage, the fact that a majority of the 
bondholders hâve combined to reorganize tlie corporation, which is op- 
posed by other bondholders, does not entitle the latter to intervene in 
the foreclosure suit unless and untll it is souglit to bring such contro- 
versy into the suit, and a situation arises in whicli the trustée does not, 
or cannot, fairly represent ail bondholders and protect their rights under 
the mortgage. 

[Ed. Xote. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dig. § 482.*] 

4. Corporations (§ 482*) — Intervention — Foreclosure Suit by Mortgage 

Trustée. 

A bill for foreclosure by the trustée in a cor))oration mortgage, other- 
wise sufticient, need not be framed to nieet possible contingent situations, 
as the nec(>ssity of enforcing stockholders' liability or the recovery ot 
dividends illegally psiid in case of a deticiency .iudgment, whicli niay be 
dealt with if they arise by supplemtnital pleadlngs, and the fact that the 
bill does not anticipate such sitUÈitions atïords no ground for interven- 
tion by bondholders prior to decree and sale. 

|It)d. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
188S; Dec. Dig. § 482.*] 

5. Corporations (§ 482*) — -Intervention — ^FoRECLO.guRE Suit by Mortgage 

Trustée. 

The fallure of a trustée in a corporation mortgage, >vho had instituted 
a foreclosure suit, to answer a .séries of 18 fiuestioiis, aslied by a boud- 
holder, within two days aftcr their receipt, and where most of the ques- 
tions were sucli as it could not be required to answer at that stage of 
the case, cannot be coustrued as a hostile act toward the bondholders, 
and is not ground for the liling of a pétition of intervention by tlie one 
propouiiding the (jnestions. 

1 Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dig. § 482.*] 

6. Corporations (§ .50G*) — Suit Against — Intervention by Stockiioldbr. 

To entitle a stockholder to intervene in a suit against the corporation, 
he nmst make a showing identical with that whleh wouUl enable liim to 
maintain an independent suit as a stockholder to assert or i)rotect a 
cory)orate right. 

[Kd. Note. — For other cases, see Corporations, Cent. Dig. §§ 1058-1970; 
Dec. Dig. § 50t;.*] 

7. Corporations (§ 211*) — STOCKiioLnEB's Suit — Pleading Conditions Pré- 

cèdent. 

Wliile the rule that, to entitle a stockholder to maintain a suit found- 
ed upon rights which may be properly asserted by the corporation, hs» 
must set forth particularly his efforts to obtain action by the ofïicers 
and directors of the corporation, does not apply where it appears that 
sucli efforts would hâve beeii useless, to bring the case witliin such ex- 
ceptions, tiie facts must be alleged with the particulïirity re(iuired by 

*For otUer cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the rule itself, and gênerai charges o£ fraud and collusion on tlie part of 
thé offlcérs and direetors are insufflcient. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 814-825 ; 
Dec. Dlg. § 211.* 

Rights of stockholders to sue or défend on belialf of corporation as 
dépendent on refusai of corporation or ofilcers to act, see note to Eagle 
Iron Co. V. Colyar, 87 C. C. A. 390.] 

8. CoupOEATiONS (§ 482*) — Suit Aqainst — Intekvention bt Stockiioldeb. 

To entitle a stockholder to Intervene and défend a suit agalust tlie 
corporation to foreclose a mortgage on Its property, where tliere was an 
admltted default in Interest, whieh, under the mortgage, authorlzed fore- 
elosure, the stockholder must allège facts clearly showing the necessity 
of the intervention to protect rights of the corporation, and gênerai allé- 
gations in his pétition of fraud and collusion between "certain persons," 
ineluding officers of the corporation, and that the corporation had funds 
applicable thereto sufflcient to hâve paid the Interest on the mortgage 
debt and prevented the default, are Insufflcient, both bccause they do not 
show any fraudulent act on the part of the oflicers and direetors of the 
corporation and because they state no défense to complainant's suit. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1870, 1877- 
1888 ; • Dec. Dig. § 482.*] 

In Equity. Suit by the Continental & Commercial Trust & Savings 
Bank against the Allis-Chalmers Company and otliers. On demurrers 
to pétitions for leave to intervene by Nathan Eiseman and Timlin & 
Gold. Demurrers sustained. 

The suit Is brought to foreclose a trust deed given under date of July 2, 
1906, by the défendant Allis-Chalmers Company, a New Jersey corporation, 
to the complainant, as trustée, upon property at Milwaukee and elsewhere, to 
secure an issue of bonds, of which, at the date of fillng the bill, $11,148,000 
In par value were outstanding ; default in the payment of interest on which 
is alleged to hâve occurred January 1, 1912, resulting further in the ruaturlty 
of the principal pursuant to the ténor of such lioiids and trust deed. 

The bill, to which a copy of the trust deed is annexed, eontains the ordl- 
nary averments necessary for foreclosure of the trust deed, a detailed ré- 
cital whereof Is unnecessary to a considération of the questions uow pre- 
sented. 

Prior to the filing of the bill, a bill, hereinafter referred to as the "Ad- 
ministration" suit, was flled in thls court by creditors and bondholders of 
the Allis-Chalmers Company, the défendant, wherein the herein défendants, 
D. W. Call and Otto H. Falk, were appointed receivers, pursuant to which 
appolntment they came into possession and assumed contrQl and conduct of 
its property and business. In this suit Fraser & Chalmers, Limited, an 
English corporation, presented its pétition asking leave to intervene; its 
représentations beiug, briefly, that It held stock in the défendant Company, 
that the bonds to secure which the herein mortgage was given were void, 
that the administration suit was collusive, and praying that it may défend, 
asking among other thlngs that the receivers be requlred to pay the Interest 
on such bonds, should they be held valld, the clalm being that the défendant 
Company bas funds avallable for that purpose. Such proeeedlngs for inter- 
vention are pending upon a rule to show cause ; the parties interested hav- 
ing asked leave to présent proofs in support of and in opposition thereto. 
One Eiseman also presented a pétition of simllar import in the administra- 
tion suit, and after the institution of the présent, or foreclosure suit, pre- 
sented it herein. He, however, alleged the ownership of both stock and 
bonds. Then the petitioners Timlin & Gold, bondholders, filed their pétition 
herein, asking, as bondholders, leave to intervene. 

7_'he complainant demurred to both the Eiseman and the Timlin & Gold pe- 

•B'or other cases see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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titions, and the case is before the court on thèse demurrers. The sufficlency 
of the pétitions being thiis assailed, an examination of their allégations be- 
comes necessary. 
First, as to the Biseman pétition: 

(1) That petitloner owns 800 shares of stock of the par value of $100, and 
50 flrst mortgage bonds of the par value of $100, and 50 first mortgage bonds 
of the par value of $1,000 each, of the défendant company. That the "fore- 
closure proceedings are fraudulent and collusive and were instituted at the 
request of and in behalf of certain persons who désire to reorganize the 
Company for their own profit, and to deprive bondholders and stockholders 
of their just dues." That defendant's oflicers, partlcularly its président, are 
parties to "this fraudulent and collusive scheme and hâve agreed that the 
foreclosure proceedings should not be opposed by them," and, though funds 
are in their hands, they hâve not endeavored to cure the alleged interest de- 
fault on the bonds. 

(2) That foreclosure is unnecessary, the company having funds applicable 
to the payment of the bond interest due, and would hâve avoided the default. 
The président of the company Is alleged to bave stated under oath that on 
December 31, 1911, and on March 22, 1912, there was cash on hand upwards 
of $900,000. That such is the fact. That at the date of such pétition, June 
7, 1912, there "are still on hand * • * sufficient funds to pay said Inter- 
est on said bonds and to cure the alleged default." 

(3) That the foreclosure "vrould be hlghly prejudicial to the rigbts" of pe- 
titloner, both as a bond and stock holder. That if sold at foreclosure the 
mortgaged properties would reallze but a small proportion of their actual 
value and would be sacrificed. That probably not enough would be realized 
to pay the bonds in full. That the value of the mortgaged properties dé- 
pends largely on their continued use for the purposes for which they were 
designed, and they might hâve to be sold separately, not as a unit, in which 
event they would deteriorate, etc. That this would préjudice petitloner as a 
bondholder, and will to a greater extent préjudice him as a stockholder. 

(4) That the foreclosure is fraudulent and collusive as stated, and is part 
of a fraudulent scheme to force the adoption of a plan of reorganization de- 
signed to enable certain persons to gain control of the property. In Decem- 
ber, 1911, certain of the ofBcers and directors of défendant formed a reor- 
ganization committee, and are endeavoring, "through this committee and 
through the offlcers of said company and its recel vers," to control the man- 
agement and ownership of said property irrespective of the rights of the 
bondholders and stockholders not assoclated wlth them. That the reorgan- 
ization committee, in conjunction with an underwritlng syndicale managed 
by one Wallace and one Hemphill, both members of said committee, hâve 
"fraudulently schemed and coUuded" for the payment of a large commission 
in money and stock, for their underwritlng services, which amount to be 
paid is "altogether disproportionate to their value," etc. That certain stock- 
holders bave not assented to the plan of reorganization, and the foreclosure 
proceedings are resorted to to force assent by petitloners and others similarly 
situated. And the foreclosure is averred to bave been instigated and re- 
quested by the reorganization committee to compel assent to and the pay- 
ment by shareholders of the assessment requlred by the reorganization plan. 
That the officers and receivers intend to default in the foreclosure proceed- 
Ing. 

(5) That, as a further part of the scheme to force petitloners to assent to 
the reorganization, the administration suit was Instituted; and that the bill 
therein was flled, not for the purpose therein averred, but with the "con- 
nivance, consent, and collusion of certain offlcers and persons in control of 
said company" to acquire control of its property, to force assent to the re- 
organization, etc. That the offlcers of said company consented by answer, 
to the appointment of receivers. That Call, one of the receivers, who was 
président of the company, since his appointment bas continued to partici- 
pate in the further reorganization plans as alleged. "That both receivers 
are co-operating and coUuding to cause its adoption." 

(6) The prayer is for leave to intervene and to be made a party défendant. 
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that the receivers be directed to pay tlie overdue coupons aiui oure the de- 
fault alleged in the foreclosure Wll, and tluit foreclosure be "stayed and 
the presCTit bill disnilssed." 

Secondly, as to tlie pétition of Tliuliu & Gold: 

(1) ïhat petitioners own 14 bonds of ijl.OOO eaeh, seeiired by tlie trust deed 
described in the bill. 

(2) That a conibination exists between cei'tain bondholders, sonie of whom 
are also creditors anil some shareholders of the défendant. The objeet of 
the conibination is to conipel ail bondholders to conie into the conPiination 
and exchange their bonds for stock, as set forth in certain notices publislied 
by said combinatiou. printed copies of wliich are annoxed to the pétition. 
Petltioners do not désire to enter this conibination, bat are willing;to hâve 
their bonds pald at par, and the assets of the défendant coinpany are aver- 
red to be ample therefor. 

(3) Petltioners aver "on information and belief that the trustée, complain- 
ant, is not and will not be impartial as between the said conibination of 
bondholders and your petltioners, eitlier in the marshaling of liens or in the 
résistance of exorbitant compensation of attoriieys aud recelvers and trustée, 
or in the application for final decree, or in the forni or shajie of tinal decree 
of foreclosure to be eutered hereln, so that said decree will prevent any 
bondholder getting auy advantage over any other bondholder according to 
the covenants of said mortgage." 

(4) That default ui)on Interest coupons maturing on January 1, 1912, was 
made. Thereupon and before the foreclosure was instituted, the administra- 
tion suit (above mentioned) was instituted, two receivcrs appointed, one of 
them a director and stockholder of défendant, the other "related to the coni- 
plainants or interested with them, and also a partner of a director in the 
défendant corporation." 

(5) The unsecured creditors procuring the appointment of the receivers 
"were interested in said reorganizatiou sclieme eitlier as members thereof, 
or as representlng the corporation'» creditors whose ofiicers aud sharehold- 
ers were members of said réorganisation schenie." 

(6) Petltioners are infornied by the Eiseman pétition (above referred to), 
"and upon such information also verily believe, that the trustée coiniilainant 
is not impartial as regards the beneflciaries, the holdcrs of said mortgage 
bonds, but is acting with, and in the interest of, said conibination for reor- 
ganization." 

(7) The stock and bonds authorized and issued are described. Of such 
stock, ipi9,OOO,000 preferred and $16,000,000 conmion. outstanding. "was not 
issued for money, property, or labor equal to the par value of su(-h stock," 
or considered in good faith to be so equal "by the issuiiig or recelving par- 
ties." The shares of stock were issued upon a "fraudulent overvaluation of 
property taken in paynient thereof." This was notorious and conimon knowl- 
edge, kuown to the complainant when the foreclosure bill was flled. The 
bill contains no prayer for judgment for deficiency and no attempt to reach 
the liability of such stockliolders of the défendant corporation. The mort- 
gage purports to release stockholders' liability ; "but such stockholder» 
(doubtless meaning those last referred to), by fraud and by failure to ob- 
serve covenants of the mortgage on their part, hâve forfelted such exemp- 
tion." 

(8) Notwithstanding that the capital stock was not paid for in full, aud 
the liability of stockholders and offlcers ensuing therefrom, dividends were 
paid from July 25, 1901, to February 1, 1904, and the foreclosure bill "makes 
110 attempt to recover" the sanie "and neglects to lay the foundation for 
such recovery." 

(9) The bill is further criticised l)eeause "the good will of the défendant 
corporation is not included or required to be sold" ; that the jirayer for re- 
lief is "so contradictory and inconsistent that petltioners canuot tell what 
forin of decree will be linally adopted." The prayer is for strict foreclosure 
and also forecclosure and sale; that petltioners cannot aacertain from the 
bill what chùm the complainant makes respecting bonds anuually surren- 
dered under article '6 of the mortgage ; that no prayer is made for the re- 
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covery of monej's froiu the défendant recelvers "dlverted by theiu from the 
payment of interest on such bonds." 

(10) Tbe recelvers are alleged to be not "Impartial or disinterested," but 
"allied with said reorganlzatlon schenie." That the attorneys representiug 
the défendant, the recelvers, and the reorfranization comblnation, respectlvely, 
hâve not been selected as adversary or coutesting advooates, but by inutual 
agreement, to further the reorganizatlon plan. That under the covenants of 
the luortgage no such comblnation a.s Is carried on for foreclosure can prop- 
erly be made. 

(11) Boudholders having 80 per cent, of the outstandlug bonds hâve as- 
sented to the reorganlzatio]i plan, by rea.^on whereof, "and the relations of 
the several attorneys and their mode of sélection, and by reason of the re- 
lationship of the trustée to such attorneys and to the exlstlng recelvership 
and such comblnation for reorganizatlon," the interests of petitloners cannot 
be properly protected. etc. 

(12) Petitloners désire to présent évidence to [lersuade an appralsal of the 
mortgaged property ; to requlre a flxed prlce of sale sufliclent to pay peti- 
tloners' demands ; that, in case tbe boudholders bld at the sale and may 
pay the amount bid or the major part thereof by surrenderlng mortgage 
bonds, they may retain the same proportional interest in the mortgaged 
property as such bldding bondholder now holds. 

(13) The petitloners aver that on June 24. 1012, they addressed to the com- 
plainant a communication eontainlng 18 questions, whlch, on the day of the 
vérification and fillng of their pétition. .Tune 27, 1912, it is averred, com- 
plalnant had not answered. Such questions may be sunimarlzed as follows: 
AVhether the complalnant, trustée, is aware of the existence of the reorgani- 
zatlon commlttee which contemplâtes eompelllng bondholders to exchange 
their holdings for stock. If not. whether the trustée will inqulre Into Iti* 
existence and opération. Whether the bonds which requested the trustée to 
foreclose comprise those held by menil)ers of the reorganizatlon commlttee. 
Whether the trustée is "consclously operating with the comblnation in any 
way." The amount of the defendant's cash and cash assets on .Tanuary 1, 
1912, and why Interest paymeot was defaulted. Whether the complalnant 
will amend Its bill so as to seek recovery from the recelvers of "ail such 
moneys eovered by the lien of the mortgage which they hâve dlverted to oth- 
er purposes." Whether the recelvership did not hâve the effect of dlvertlug 
from bond credltors who in the mortgage hâve released shareholders' liabil- 
ity, and of turning over to unsecured credltors, not so releasing, birge sums 
of nioney. The cash and cash assets of the défendant when foreclosure pro- 
■ceediug started, and, if the trustée does not know, then "what steps hâve 
been or will be taken to ascertain tins'.' lias the trustée coUected, or will 
It take steps to collect, the dlvldends on stock in other compiinles, held by 
the défendant," and bas it proceeded "with référence to the voting power" 
as provided In a certain article of the mortgage, and, if not. does It intend 
to take speedy action In thls behalf'.' Does the Bullock Manufacturing Com- 
pany pay dlvldends, "and what are tbe dividend daysV" What steps, if 
iiny, does the trustée intend to take, toward appralsal of the property, and 
tixlng a minimum priée of sale, to reduce exjtenses and to prevent the com- 
blnation of bondholders from taklng advantage of nonassenting bondhold- 
ers'.' Whether the trustée Intends "to contest or consent to the legallty of 
the recelvership * * * and their (receivers') fées and expenses, and 
whether the trustée knows that the receivers" are co-operating "with the re- 
organizatlon commlttee." What steps, if any, are taken or contemplated for 
the recovery of dividendS' paid hefore the stock was really paid in full. and 
whether complalnants will "make any such cUiim" in its bill. Whether the 
propertles mortgaged "are now operating at a profit or at a loss." Does 
complalnant "claim that the mortgage covers good will and operating profit, 
or that it does not"? Will complalnant send petitloners a eopy of the bill? 

The demurrers assign, generally. Insutticlency of the pétitions in substan- 
tive allégations for intervention, and also, speciflcally, the fallure to présent 
or tender a pleading such as would be sought to be interposed, should inter- 
vention be allowed. 
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Mayer, Meyer, Austrian & Platt, of Chicago, 111., for complainant. 

Henry W. Taft, of New York City, for défendant Allis-Chalmers Co. 

Max W. Babb, of Milwaukee, Wis., for receiver. 

Walter L. Gold, of Milwaukee, Wis., for Timlin & Gold, interven- 
ing petitioners. 

E. P. Carver, of Boston, Mass., and L. B. Lamfrom and J. G. Flan- 
ders, both of Milwaukee, Wis., for Nathan Eiseman, intervening pe- 
titioner. 

GEIGER, District Judge (after stating the facts as above). The 
foregoing statement is believed to embody the contents of the pétitions 
filed, and to disclose the facts upon which the right to intervene is 
based, excepting possibly certain allégations contained in affidavits or 
portions of the files in the so-called administration proceeding, and 
excepting possibly certain inferences claimed properly to be drawn 
from such other proceedings or pleadings therein. It is apparent, at 
the outset, that the proposed interveners présent situations not in har- 
mony with one another. The assertion by one that the preferred stock 
held by the other is void can hairdly be assented to by the latter as a 
f act upon the applications to intervene. And, as to the proposed inter- 
vener who holds both stock and bonds, an equal difficulty is found in 
reconciling the interests arising out of one, with those arising out of 
the other, capacity. The conclusion which I hâve reached renders un- 
necessary a considération of thèse apparently hostile situations. 

The pétitions will therefore be considered, first, from the standpoint 
of bondholders; secondly, stockholders. 

[1] The relations of bondholders to trustées under a deed or mort- 
gage are governed by certain elementary principles which must serve 
as a guide in determining the question presented. No question can be 
raised but that a bondholder has an interest in the subject-matter of a 
foreclosure suit, and, except for the rule about to be cited, vi^ould be a 
requisite party. 

"It is a cardinal principal in the administration of the law," said this 
court, in Farmers' Loan & Trust Company v. Northern Pacific R. R. Co. [C. 
C] 66 Fed. 169, "that no man shall be condemned without a hearing. There- 
fore it is that no one shall be concluded by a judgment to which he ia nei- 
ther party nor privy. Therefore it is that, as a gênerai rule, ail persons in- 
terested in a controversy must be made parties thereto that their rights may 
be determined and concluded by the judgment. There has grown into the 
practice an exception, in some states recognlzed by positive enactment, that 
the trustée of an express trust may maintain suit without joining hls cestui 
que trust. This is to avoid the expense and delay attending the getting to- 
gether and joining of numerous parties whose interests hâve been committed 
to the keeping oî a trustée, and could be protected by him without their in- 
tervention. Under the exception it has been well held that, in gênerai, 
courts can deal with bondholders only through their trustée, and that it is 
not to be tolerated that each individual bondholder could at his own sugges- 
tion assert his rights when they can be as well asserted through a trustée." 

But, continues the court (66 Fed. page 174) : 

"The rule, however, créâtes an exception to the gênerai prineiple that ail 
interested should joln in the controversy. It is a rule of convenience to fa- 
cilitate the conduct of the suit. It proceeds upon the assumption that the 
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cestui que trust can be fully and fairly represented and protected in his 
rights hy the trustée or représentative. A rule of convenienee must, how- 
ever, give way when rights are involved. If It appears that the trustée re- 
fuses or neglects to act, or stands in a hostile position, or has assumed a 
position prejudlcial to the interests of the cestui que trust, the rule of con- 
venienee is put aside, and the cestui que trust must be admitted to repre- 
sent his rights, beeause In such case the trustée has not (represented) and 
cannot fully and faithfully represent them" — per Jenklns, Circuit Judge. 

The question is then presented : Do the petitioning bondholders dis- 
close a situation demanding that the rule of convenienee be "put 
aside," admitting them to represent their rights? Disregarding (for 
the présent) complainant's contention that the pétitions for interven- 
tion are insufficient beeause not accompanied by answer or other plead- 
ing embodying the cause of action or défense to be asserted, this must 
be undeniably true: That the pétitions must disclose facts bringing 
them w^ithin the principles governing the right to intervene ; and, in 
determining vi'hether such facts are disclosed, the allégations of the 
pétitions must be subjected to, and must meet, the same tests as are 
applied to ordinary pleadings to détermine whether a cause of action 
or a défense is stated. In the Eiseman pétition no fajct is averred or 
alluded to calling in question or in any degree impugning the qualifica- 
tions or conduct of the complainant trustée in discharging its f unctions 
under the deed of trust or in the suit. True, the foreclosure is char- 
acterized as "f raudulent," "coUusive," and "unnecessary" ; but the 
pleader doubtless intended thèse, not as averments of traversable facts, 
but rather as his conclusions or inferences to be drawn from the sub- 
séquent allégations respecting the institution of the administration suit 
and the formation of a reorganization committee, which latter is al- 
leged to hâve instigated the foreclosure. The Timlin & Gold pétition, 
however, approaches an attack directly upon the complainant trustée 
through an allégation, upon information and belief, that such trustée 
"is not and will not be impartial as between said combination of bond- 
holders and your petitioners, either in the marshaling of liens or in 
the résistance of exorbitant compensations of attorneys, receivers, and 
trustée, or in the application for or shaping of final decree," etc. ; and 
further "that they are informed" by the Eiseman pétition, and "upon 
such information also verily believe that the trustée complainant is not 
impartial as regards its beneficiaries, the holders of said bonds, but is 
acting with, and in the interest of said combination for reorganization." 
But thèse fall very far short of disclosing facts shovving partiality or 
hostility. It is not too much to say that a pétition for intervention 
based upon hostility or partiality of the trustée should approach the 
same degree of definiteness and certainty ordinarily required in a bill 
of complaint seeking to remove a trustée, or to correct his administra- 
tion of the trust — and it could not seriously be claimed that a bill al- 
leging "partiality," "hostility," "neglect," or the like, howsoever often 
therein repeated, would meet the elementary requirement of alleging 
traversable facts. If the pétitions showed a step taken by, or any cir- 
cumstance affecting, the trustée, inconsistent with the discharge of its 
functions under the deed of trust requiring equal treatment of ail 
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boiidholders, its position would be challenged so as to require an an- 
svver. 

The case of Fairmers' Loan & Trust Company v. Northern Pacific 
R. R. Co., supra, affords a striking ilhistration. There, the trustée 
represented diiïerent sets of bondholders, secured by différent trust in- 
struments, under which conflicting claims of priority arose and were 
asserted. Charged as it was, under each instrument, with the per- 
formance of certain obHgations, the conflict embarrassed it in, and 
probably disquahfied it from, discharging them. Hence the rule of 
convenience was put aside, and the indivi(Uial bondholders were ad- 
mitted so that they could assert their claims unhampered by the rela- 
tion of the trustée to the other bondholders. 

Corning now to the allégations of thèse two pétitions respecting the 
alleged combination of bondholders into a reorganization committee, 
and the alleged fraudulent scheme to obtain control of the defendant's 
property, thèse must be considered in the light of the conceded f acts : 
First, the validity of the debt evidenced by the bonds amd coupons; 
secondly, default in the payment of interest and the conséquent ma- 
turity of the principal. Giving to both pétitions the most favorable 
construction, their combined allégations are in substance that, though 
the défendant possessed a large amount of cash and cash assets, cer- 
tain of its officers, confederating with certain bondholders, permitted 
default in the payment of interest, caused the administration proceed- 
ing to be instituted, ail concurrently with the formation of the reor- 
ganization committee ; the foreclosure procecdings following as a nec- 
essary resuit. It appears that a very large majority of the bondhold- 
ers concur in the accomplishment of the reorganization. While the 
pétitions charge this ail as a fraudulent scheme, nat a single fact or 
circumstance is alleged showing participation by the trustée in the al- 
leged combination. 

[2] True, it is claimed that the bondholders in the combination 
requested the foreclosure, and there is the gênerai allégation that 
complainant is "co-operating"' with the combination. But assuming 
that the trustée was so requested and complied therewith by institut- 
ing the proceedings, it was, after ail, merely asserting a right granted 
and a duty imposed by the trust deed. The circumstance, admitting 
it to be true, that certain bondholders in association with ofhcers 
permitted the default to occur — even admitting that they were actu- 
ated by an ulterior motive, or purpose, did not endovv the trustée with 
any discrétion to do otherwise than to obey the instrument under 
which it was empowered to act. So far as it was concerned, even 
admitting that it knew of the circumstances noted, the validity of 
the debt and the fact of default out of which its duty arose are 
not in the slightest degree called in question, and the motives which 
niay hâve actuated the defendant's officers in suft'ering the default 
do not disqualify the trustée, nor impair its right as sole complainant 
to institute and prosecute the suit to foreclose. Dickerman v. North- 
ern Trust Co., 176 U. S. 181, 20 Sup. Ct. 311, 44 L. Ed. 423. 

[3] But it is urged that if there is not a sufificient showing of par- 
tiality, adverse interest, or the like, on the part of the trustée, a dis- 
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tinct ground for intervention is presented because of the controversy 
which is said to exist between the bondholders upon tlie matter of 
assenting to the reorganization plan. It is said that, se long as the 
trustée is impartial and has no adverse interest, it represents ail bond- 
holders as to ail matters pertaining to the foreclosure and collection 
under the terms of the trust instrument, but not for the purpose of 
determining conflicts between différent sets of bondholders. Atten- 
tion is called to the provision of the mortgage forbidding a préférence 
of any kind to one bondholder over another, and requiring proceedings 
to be maintained for the equal and common benefit of ail holders of 
bonds and coupons. Then, because certain bondholders hâve combined 
as a reorganization committee, and, as the plan discloses, probably 
expect to purchase at foreclosure sale, and transfer the property to 
a new corporation, and the petitioners are unvifilling to join this com- 
bination, they urge that there is a controversy among bondholders 
which of itself gives them the right to intervene in this suit. This 
situation is fully covered by the rule of conveniénce above referred 
to. So long as the trustée is not (lisqualifîed by reason of a hostile 
or prejudicial act, or because of conflicting interests vested in, or du- 
ties charged upon it, it has and can hâve no interest in any col- 
latéral controversy between bondholders. Until its participation in 
such controversy is shovvn, or uniess and until it is sought to bring it 
into the foreclosure proceedings and thereby to influence a différent 
course than would ordinarily be pursued, such controversy is of no 
concern either of the trustée or of the court entertaining the foreclo- 
sure. 

As indicated, a mère allégation that the trustée is "co-operating" 
with a reorganization committee is not, in the absence of a spécifi- 
cation of acts of participation, or of a personal interest in the plan, 
at variance with its interest as trustée, a sufificient showing to let in 
nonconcurring bondholders. When the final decree is to be entered, 
the duty devolves upon the court and the trustée to see to it that, as 
to form and substance, it will embody and carry out explicitly the 
provisions of the trust instrument respecting the ratable participation 
of ail bondholders in the proceeds of sale; and, if it is proposed to 
embody in such decree provisions which will give récognition to any 
class of bondholders with respect to using their securities upon the 
purchase, it will likewise be the duty of the court and the trustée at 
such time to make ample provision for the protection of ail other 
bondholders, and particularly those who refuse to concur in any 
plan of reorganization, to secure to them their rights under the trust 
instrument — and if necessary to give full opportunity to ail such to 
be heard as to the form and contents of the decree. In other words, 
if, at the time of entry of final decree, a claim may justly be as- 
serted that, because of the situation existing among bondholders, pro- 
visions in the decree such as those recognizing the right of bidding 
bondholders to use their bonds to pay the price bid, might préjudice 
certain bondholders, the court might, and perhaps ought to, grant the 
contending bondholders the right to be heard. The trustée could not 
200 F.— 39 
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take both sides. But until such situation arises, the appréhension of 
bondholders, unfortified by a fact, cannot admit them to the suit. 

[4] There remains for considération the question as to the criticisms 
made by the proposed interveners of the bill of complaint. 

The lattter is conceded ample to obtain the relief to which the 
complainant is entitled by virtue of the trust deed upon the default 
in the payment of the bonds. It is suggested that, in case of a defi- 
ciency judgment, certain remédies might be invoked to recover for 
unpaid stock subscriptions, illégal dividends, and the like. A question 
is raised whether the good will of the défendant company should be 
included as property subject to the trust mortgage. With respect to 
the first of thèse, it need only be said that a trustée cannot be charged 
with a neglect of his duties merely because he has not framed his 
pleading so as to meet contingent situations which must be dealt with 
ordinarily through some supplemental remédies. There would be 
few cases of the character now before us, in which a bondholder 
would not be successful in intervening would he but take the trouble 
to suggest possibilities that might arise. No one can fairly say that 
the réclamation of dividends, the subjection of stockholders to lia- 
bility on their subscriptions because of overvaluation of property, or 
that the ordinary features of creditors' bills are within the reason- 
able scope of a suit to foreclose a mortgage. With respect to the good 
will of the défendant, the allégations and prayer of the bill are broad 
enough for a decree directing foreclosure and sale of ail the property 
covered by the trust deed; and, unless the ternis or description of 
the deed are obscure or uncertain, the complainant is under no obli- 
gation to resort to any rule requiring greater particularity. So, too, 
the suggestions respecting the relief prayed for. It is said that the 
prayer is for strict foreclosure and also for a sale. By strict fore- 
closure, counsel doubtless had in mind the practice in state jurisdic- 
tions of foreclosing land contracts, the decree in such cases giving a 
short time for rédemption, failing which absolute foreclosure is ad- 
judged. In such cases a sale cannot be had. But the prayer in the 
présent bill is ample to entitle the trustée to the ordinary relief ob- 
tainable in a suit to foreclose the trust deed in question. 

It is a sufficient answer to the criticisms that they involve no show- 
ing of neglect; even if some of them were tenable, the bill compre- 
hends what ordinary diligence and prudence dictâtes necessary and 
proper to be set out; and a f allure specifically to embody incidental 
éléments or suggestions of doubtful necessity or propriety does not 
justify a want of confidence in the complainant trustée. 

[5] It is unnecessary to give extended considération to the ques- 
tions propounded by one of the interveners to the complainant. Some 
of them relate to matters, knowledge of which was within the equal 
reach of petitioners and the complainant; some of them assumed 
facts presumably not known to the trustée, and demanded whether 
if unknown it would ascertain knowledge ; and what if any course it 
would pursue if or when it knew or ascertained the facts. Many of 
them, if required to be answered, might well call for serions and pos- 
sible protractèd considération by eminent counsel. Thèse questions, 
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18 in number, are mailed to complainant June 24th, doubtless com- 
ing to its hands on the following day. On June 27th is filed the péti- 
tion for intervention, embodying a charge of neglect on the part of 
the trustée because it failed to answer thèse questions. It may f airly 
be asked whether more, or less, time was consumed by petitioners in 
préparation than was accorded to the complainant for their answer. 
Surely, with such haste, the proposed interveners cannot expect the 
court to construe the failure to answer, as an hostile act toward the 
beneficiaries ; and it is not at ail clear that a complainant trustée 
need at any time submit to such method of interrogation as was hère 
attempted. The proposed interveners could not reasonably expect the 
complainant to answer affirmatively the question whether it "is con- 
sciously co-operating with the reorganization committee"; and the 
haste in filing the pétition may hâve been prompted by the f ear of re- 
ceiving answers which would give no support to their intervention. 
Hence, support was sought in the charge that no answer was made. 
But most of the questions pertain to matters which are not to be 
asserted by bondholders through intervention — at least not in advance 
of the accomplishment by complainant of the primary purpose to 
foreclose the mortgage. Land Title & Trust Company v. Asphalt 
Company, 127 Fed, 1, 62 C. C. A. 23. 

I am satisfied that the bondholders' pétitions for leave to intervene 
are insuiïicient. 

[6] In considering the pétition of Eiseman as a stockholder, for 
leave to intervene, there is much force in the contention of the com- 
plainant that the pétition should be accompanied by a proposed answer 
or other pleading disclosing the défense proposed to be asserted. A 
bondholder is in a sensé a party. He does not appear of record be- 
cause the rule of convenience which bas been referred to excludes 
him; but he has an interest in the suit, the assertion and protection 
of which is committed to the trustée. A stockholder, however, is 
in no sensé a party, and the effect of his intervention is to introduce 
a new party, or possibly to displace the corporation in which he holds 
stock; and there is good reason to require at the outset the tender 
of a pleading which as to form and substance will meet the require- 
ments exacted of one regularly a party to the suit. But I hâve con- 
cluded to consider the pétition to détermine whether its substantive 
allégations are sufficient, either for intervention, or as a défense. 

The criticisms which hâve been made respecting the insufficiency of 
the pétitions for intervention by bondholders are equally applicable 
hère. The mère assertion that a trustée is partial, or the character- 
ization of a situation as fraudulent, collusive, and the like, is insuffi- 
cient, in the absence of allégations of fact themselves giving rise to 
an inference of such partiality, fraud, or collusion. 

It is elementary that Eiseman as a stockholder can hâve no personal 
or direct interest in the foreclosure suit. As a stockholder he has 
an interest in having the corporate rights asserted or protected; but, 
before he can be heard at ail, he must be prepared to make a show- 
ing identical with that which would enable him, as a stockholder, to 
commence an independent suit to assert or protect a corporate right. 
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The mère fact that he is seeking to intervene in an existing suit to 
which the corporation has been made a party does not relieve hini 
from the obUgation to make the same showing. Assuming, there- 
fore, that to estabHsh his right to intervene he must meet the reqnire- 
ments of an ordinary bill by stockholders founded on rights which 
may properly be asserted by the corporation, the first requisite is 
that he disclose his efforts to secure snch action as he desires on the 
part of the managing directors or trustées of the corporation, and the 
causes of his failure to obtain such action. 

[7] In other words, the proposed intervener, claiming that the rights 
of the Alhs-Chahners Company are being sacrificed tlirough unneces- 
sary defauh, would, in a stockholders' bill, be required to show his 
efforts, if any, toward securing the necessary action on the part of 
the directors and trustée, either to prevent the default complained of, 
or to relieve from the necessary conséquences ensuing therefrom. 
The intervener doubtless conceived that he brought his case within 
the well-known exception to the rule by the following allégation in 
his pétition : 

"That the said foreclosure proceedln.îs are fraiidulent and coUusive and 
were Institnted at the request of and in behalf of certain people who désire 
to reorganize the company for their own profit and to deprive liondholders 
and stocliholders of their just dnes ; that tlie offleers of the Allls-Chalniers 
Company, and partlcularly the président of the said company, are parties 
to this fraudulent and collusive sclienie, and hâve fraudnUuitly agreed that 
the said foreclosxire proceedings slionld not be opposed hy tliem, and hâve 
not attempted, although the funds are in their hauds, to cure the default 
by paying the coupons ou said tirst uiortgage bonds, which were due and 
payable on the Ist day of January last past." 

It being likewise elementary that the rule requiring a disclosure of 
a demand and the efforts made to secure action on the part of the 
corporation does not apply to situations where compliance therewith 
is unnecessary because useless, does the pétition disclose this excep- 
tional situation? Manifestly not. While the exception exists as stat- 
ed, it is equally clear that the facts showing the case to come within 
the exception must be averred with the same clearness and explicit- 
ness as is required under the rule itself. The mère wholesale charge 
of fraud and collusion, the institution of a foreclosure suit at the 
request of "certain people who désire to reorganize the company for 
their own profit," "that the officers of the Allis-Chalmers Company, 
and partlcularly the président of the company, are parties to this 
fraudulent and collusive scheme, and bave fraiidulcntly agrced that 
the said foreclosure proceedings should not be opposed by them, and 
bave not attempted, although funds are in their hands, to cure the 
default," do not satisfy the degree of particularity and definiteness 
required. Cook on Corporations, vol. 3, § 741. As indicated, the 
foreclosure proceeding, so far as concerns the complainant, was war- 
ranted by an actual default in the payment of a valid debt; and, be- 
fore a stockholder can complain of the default suft'ered by the cor- 
poration défendant, he ought at least to say with particularity that 
the officers bave failed or refused in a manner wholly inconsistent, 
not only with their corporate obligations, but clearly and explicitly 
inconsistent with corporate ability. The difficulty with the interven- 
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er's pétition is that the facts alleged by him are fully consistent with 
the enforcenient of complainant's rights under the trust deed, and 
he seeks to gain a standing solely through the characterizing of those 
facts as f raudulent and colkisive ; and the act of no officer of the cor- 
poration is pointed ont, nor is there any particular désignation of the 
acts of the board of directors disclosing fraudulent or collusive mis- 
conduct involving a sacrifice of corporate rights. 

[8] What is last said brings us directly to the insuffîciencies of the 
pétition in averring the équivalent of a cause of action brought by a 
stockholder "founded upon rights which may be properly asserted by 
the corporation." It will net avail a stockholder, seeking to avoid 
a default suffered by a corporation, to allège merely that the corpora- 
tion had cash and cash assets sufFicient to pay the claini. The man- 
aging officers may, consistently with their duty, résolve not to pay it, 
and it is incumbent upon the stockholders to show that the refusai to 
so apply its assets cannot be reconciled with prudent and fair manage- 
ment; and this must be shown by facts of themselves disclosing the 
fraud or breach of duty, and not by allégations which cmbody nothing 
but the ultimate conclusion necessary to be established. Nothirig ap- 
pears in the pétition, as it seems to me should appear, showing that if 
this default were cured the situation would then accord with the dic- 
tâtes of prudent corporate management ; and that the funds alleged lo 
be on hand are applicable, and of right should be applied, to the pay- 
ment of the interest which has accrued and to nothing else. Xaturally 
the managing officers of a corporation, though they may bave fund-' 
sufïicient to pay a debt, are vested with a discrétion, and charged with a 
duty in determining whether the funds should be so applied — which 
discrétion must be binding until abused. 

The complainant's right to institute this suit under the authority 
granted by the trust deed, to be exercised upon default of the défend- 
ant in the payment of the debt secured, is not assailed. The actual 
existence of the default is not denied. Neither the défendant com- 
pany, nor the herein défendant receivers in whose custody its prop- 
erty now rests, and who as officers of this court are charged with its 
protection, challenge the suit. If, in such situation, a stockholder is 
ever allowed to intervene and to frustrate the complainant trustée in 
further prosecution of the suit, he must disclose a situation so clear 
as to leave no fair doubt respecting the course to be pursued. In the 
présent case it would mean a showing not only of assets sufficient to 
pay the debt, but also. that, because of fraud and collusion and their 
conséquent injustice, the court cannot hesitate to direct the application 
of such assets toward the payment of the debt. Not only this, it must 
appear that, through such payment, the restored status will be such 
as to afïord no just ground for complaint to the trustée, the bond- 
holders, the défendant, or any other parties interested. In my judg- 
ment the Eiseman pétition, giving it the most libéral construction, con- 
tains no allégations of fact which, if admitted to be true, lead to such 
conclusions. Land Title & Trust Co. v. Asphalt Co., supra. 

Au order may be entered sustaining the demurrer to the Eiseman 
and Timlin & Gold pétitions. 
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BABR BEOS. MERCANTILE CO. t. DENVEU & K. G. R. CO. 

(District Court, D. Colorado. September 26, 1912.) 

No. 5,611. 

1. Commerce (5 94*) — Interstate Commerce Act — Action bt Shipper to 

Enforce Awakd of Damages — Plbading. 

A iietition against an Interstate carrier flled vinder section 16 of the 
Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. 
Comp. St. 1901, p. 3165]), as amended by Act June 29, 1906, c. 3591, § 5, 
34 Stat 590 (TJ. S. Comp. St. Supp. 1911, p. 1301), to enforce payment of 
an award of damages made to petitloner by the Interstate Commerce 
Commission under sald section, which is required to "set fortb briefly 
the causes for whlch he daims damages," must comply with the rules of 
pleaûing by tendering an issue as to such causes by alleglng that the 
rates charged were unreasonable or discrlminatory or otherwise in vio- 
lation of the act, and It is not sufflcient to set forth the proceedlngs of 
the Commission so finding, since it is not the function of the court mere- 
ly to exécute the order of the Commission, but the proceeding is a judi- 
clal one, in whieh the défendant is eutitled to a trial by jury, and such 
order and flndings are only prima facie évidence of the facts stated 
therein. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. S 94,*] 

2. Commerce (§ 94*) — Interstate Commerce Act — Action bt Shipper to 

Enforce Awakd of Damages — Pleading. 

An allégation in such a pétition that "sald Commission agreeable to 
the provisions of law in that regard duly" caused a copy of its order to 
be dellvered to the défendant is not a sufflcient allégation of the service 
of such order, but there must be a direct averment of such service and 
the manner thereof in terms so clear as to permit an Issue of fact. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 94.*] 

3. Commerce (§ 85*) — Fowers oe Interstate Commerce Commission — ^Fixing 

Rates. 

The power glven the Interstate Commerce Commission by section 15 
of the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 384 
[U. S. Comp. St 1901, p. 3165]), as amended by Act June 29, 1906, c. 3591, 
I 4, 34 Stat. 589 (U. S. Comp. St. Supp. 1911, p. 1297), to establish through 
routes and joint rates on complaint of unreasonable or excessive charges 
on thi-ough shipments is permissive only, and where there is a through 
route, but no through rate established, and the charge eomplained of is 
a combinatlon of the separate rates over Connecting Unes, the Commis- 
sion may revise the rate over one of such Unes only as applled to the 
through transportation if it deems such rate alone unreasonable or ex- 
cessive. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138; Dec. 
Dig. § 85.*] 

In Equity. Action by the Baer Bros. Mercartile Company agfainst 
the Denver & Rio Grande Railroad Company to enforce payment of 
réparation awarded plaintifï by orders of the Interstate Commerce Com- 
mission. On demurrer to complaint. Sustained in part, and over- 
ruled in part. 

William B. Harrison, of Denver, Colo., for plaintiff. 

E. N. Clark and R. G. Lucas, both of Denver, Colo., for défendant. 

POPE, District Judge. This is a suit in two counts seeking to en- 
force the payment of réparations awarded plaintiff by two orders of 

•For other cases see same topio & § numbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Index*» 
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the Interstate Commerce Commission. It has been submitted to the 
court upon a demurrer challenging the sufficiency of each count. The 
two causes of action are substantially outlined as follows : After set- 
ting eut the corporate existence of the plaintifï and of the défendant 
and also of the Missouri Pacific Railroad Company, which constitutes 
defendant's Connecting carrier from Pueblo eastward to St. Louis, 
plaintifï allèges the shipment of certain béer from St. Louis to Lead- 
ville, Colo., over the Missouri Pacific Railroad and the line of the de- 
fendant from Pueblo to Leadville. It sets up the compensation for 
transportation paid under protest, and avers that without payment of 
thèse charges it was not possible for petitioner to hâve had the béer 
transportée from St. Louis to Leadville. The complaint further avers 
"that the rate or charge demanded and paid for the transportation 
by said carrier on each of said car loads of béer over their said lines 
of railroad from the said city of St. Louis to the said city of Leadville, 
as aforesaid, was a combination of the rate of the said Missouri Pacific 
Railway from St. Louis to Pueblo" and the rate of the défendant from 
Pueblo to Leadville, and that the shipment was under a through bill of 
lading from St. Louis to Leadville. The complaint also allèges that 
the plaintifï herein filed its pétition and complaint before the Interstate 
Commerce Commission alleging that the rates and charges for 
transportation of the béer were unjust, excessive, and unrea- 
sonable, and that thereupon the défendant filed its answer be- 
fore the Commission, and the Commission thereupon adjudged 
the rate to be excessive, and provided that for a period of two 
years beginning February L 1910, the rate charged by the de- 
fendant should not exceed 30 cents per hundred pounds, and 
the Commission further ordered réparation to plaintifï for past over- 
charges in the sum of $723.56. It is further alleged as follows: "That 
thereafter said Commission, agreeable to the provision of law in that 
regard duly caused a properly authenticated copy of its said report, 
together with the order aforesaid, to be delivered to the said défendant, 
the Denver & Rio Grande Railroad Company," and that, said company 
having failed, neglected, and refused to comply with this order, the 
présent suit was brought to recover the amount above named. The 
second cause of action is in substantially the same terms, except that 
the proceedings of the Commission set forth do not show the fixing of 
any future rate to be charged by the défendant company, and with the 
further différence in the amount for which réparation was ordered by 
the Commission, and for which judgment is sought in the présent suit. 
The demurrer is upon four grounds. First. That the complaint has 
no allégation that the rate charged was unreasonable and excessive or 
otherwise contrary to law. Second. That there is no allégation of any 
proper service upon the défendant company, under section 16 of the 
Interstate Commerce Act, being Act Feb. 4, 1887, 24 Statutes at Large, 
379, as amended by Act June 29, 1906, 34 Statutes at Large, 584. Third. 
That the order set up in the second cause of action is unlawful because 
there is nothing in this order establishing a rate, and because an order 
of réparation by the Commission is unwarranted by law unless accom- 
panied by an order establishing a future rate. Fourth. That each 
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cause of action is fatally defective, in that it appears on the face of the 
complaint that the Commission did not make a through or joint rate, 
but merely ordered a refund b}' défendant ont of its local rate, and that 
the orders of the Commission were therefore void. The third ground 
of the demurrer was, in view of the décision of the Circuit Court of 
Appeals of this Circuit in a case between the same parties, being Denver 
& Rio Grande Railroad Co. v. Baer Bros. Mercantile Ce, 187 B'ed. 
485, 109 C. C. A. 337, confessed by plaintiiï on the hearing with prayer 
for leave to file an amended complaint. This ground of demurrer, 
therefore, is not for considération. 

[ 1 ] Coming to the first ground, which is that the complaint f ails to 
show an unreasonable rate, and therefore no ground for recovery in 
this respect, the court is of opinion that this ground is well taken. The 
statute (section 4 of Act June 29, 1906, amending section 15 of Act 
Feb. 4, 1887) provides that it shall be within the power of the Com- 
mission, where rates or charges are "unjust or unreasonable or unjustly 
discriminatory or unduly preferential or prejudicial or otherwise in vio- 
lation of any of the provisions of this act," to détermine and prescribe 
what will be the just and reasonable rate or rates, etc. It is further 
provided by section 5 of Act June 29, 1906, substituting section 16 of 
the former act, that, where it is necessary to bave recourse to the courts 
of the United States for the enforcement of tlie order of the Commis- 
sion, there shall be filed "a ]3etition setting forth briefly the causes for 
which the complainant claims damages and the order of the Commis- 
sion in the premises." It will be noted from this that the pétition must 
set forth "the causes for which the petitioner claims damages." Since, 
as we hâve seen by the quotation from section 4, above, thèse causes 
under the law are that the rates are unjust or unreasonable or unjustly 
discriminatory or unduly preferential or iirejudicial or other\\>ise in 
violation of any of the provisions of law, it follows that, to make the 
pétition complète, it must set forth one or the other of thèse causes. 
It is not sufficient to set forth the proceedings of the Commission alleg- 
ing thèse causes. While thèse by way of récital show the grounds 
upon which the Commission proceeded, they do not afford any basis 
upon which the court may proceed. A long line of authorities show 
that the functions of the court are not simply to exécute the orders of 
the Commission, but to afford a judicial inquiry surrounded by ail the 
proper judicial safeguards as to whether the orders of the Commission 
should hâve been made. Upon questions of fact it is true the finding 
of the Commission is, under section 5 of Act June 29, 1906, prima facie 
évidence of the facts at the trial of the cause, but this is a mère matter 
of évidence, and bas no relation to the pleadings. The pleadings must 
tender an issue as to whether the rates are unreasonable, discrimina- 
tory, or otherwise violative of law, and a pétition such as this, which 
does not tender this issue, affords no basis upon which the court may 
proceed to a judicial détermination with the assistance of the jury as 
to whether the rates were in fact illégal. A brief référence to the au- 
thorities will show the relation of the courts to the Interstate Com- 
merce Commission in matters of this kind. Thus in Interstate Com- 
merce Commission v. A. T. & S. F. Ry. Co. (C. C.) 50 Fed. 295, 305, 
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it is pointed ont by Judge Ross that the court is "net a mère executive 
organ to carrv eut the orders of the Commission." In Western N. 
Y.; etc.. R. R. Co. v. Penn. Refining Ce, 137 Fed. 350, 70 C. C. A. 
30, it is said : 

"ïhe parties arc cntitled to an iiiii)artial trial by jury, so conducted as to 
afïord to theiii in fiill uiea.sure tlie en.i'oyinent of their constitutioual riglit.'' 

In the same case, citing the authorities fully, it is said: 

"Additional évidence luay lie put in by eitber party and the duty of tlie 
court Ls to décide * =' * u])on the eutire body of the évidence." 

It is also said : 

"ïhe cause of action is e.xaniined de novo and the proceeding is in a qual- 
ified sensé independent of the investigation by the Commission." 

The court further says : 

"Whether u given transportation charge is just and reasonable or unrea- 
sonaide and excessive is peculiarly a question for the jury." 

The proceeding in court is denominated in Interstate Commerce 
Commission v. Cincinnati P. & V. R. R. Co. (C. C.) 124 Fed. 630, as 
"an original, independent responsibility on the court to due inquiry 
make, exercise its own judgment, and décide causes as they arise or 
are instituted." 

In Interstate Commerce Commission v. Cincinnati, N. O. & T. P. 
Ry. Co. (C. C.) 56 Fed. 925, 934, it is said : 

"It Is Impossible to believe that, under this language of the act, the pow- 
ers of the court in the promises are restrieted, as contended for by the Com- 
mission. The provision, 'if it think fit, to direct and prosecute in such mode, 
and by such per.-:ons, as it niay appoint, ail such Inquirles as the court may 
think needfnl,' etc., nuist necessarlly anthorize the court to provide for the 
taking and hearing of .such additional évidence as may he proper ; and the 
power Is eqnally clear to i)ermit such i)!eadings as will bring before the court 
clearly and In légal forni such matters as may be pertinent and proper, in 
view of the issues raised." 

In Ky. & I. Bridge Co. v. L. & N. Ry. Co. (C. C.) 37 Fed. 567, 613 
(2 L. R. A. 289), it is said by the court : 

"We are also clearly of opinion that this court is not made by the act the 
mère e.xecutioner of the comniissioner's order or recommendation, so as to 
impose upon the ctnirt a nou-judi'ial jiower. * « * xhe suit in this court 
Is, under the j)rovisions of the act. au original and independent ])roceeding. 
In which the Conunlssion's report is made i)rinia facie évidence of the mat- 
ters of facts ther<'in stated. It is clear that this court is not confined to a 
mère re-exauiluation of the case as heard aiul reported by the Commission, 
but hears and détermines the cause de novo. upon projier pleadin,gs and 
proofs. the latter inclndlng not only the prima facie facts reported by the 
Commission, but ail such other and further testimony as elther party may 
introduce, bearing upon the matters in controversy." 

If, as ap])arently contended by plaintiff's counsel, it is sufficient mere- 
ly to plead the proceedings before the Commission, then ail of thèse 
comments upon the independent functions and responsibilities of the 
courts in the matter lose force, since the only issue tendered by the 
pleadings is whether the Commission so acted. That the law did not 
contemplate this, however, is shown, not only by thèse authorities, but 
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by the plain terms of the act, which provides, not only for the setting 
forth of "the order of the Commission in the premises," but also "the 
causes for which complainant claims damages." This latter provision 
of statute vi^ould be entirelly useless if ail that is necessary upon the sub- 
ject of the grounds of damage is to set forth the grounds before the 
Commission. I deem it clear from the statute that the grounds pre- 
sented to the Commission must be reiterated in the pleading addressed 
to the court, and tender an issue upon which testimony may be taken 
pro and con, subject only to the provision of law that the "findings 
and ordeirs of the Commission shall be prima facie évidence of the fact 
therein stated." 

[2] The second ground of demurrer, as above stated, proceeds upon 
the contention that the complaint does not properly allège the service 
of the Conimission's order upon the défendant. The statute as to the 
manner of service is as follows (being section 16 of the Act of 1887 
as amended by the Act of 1906) : 

"lûvery order of the Commission shall be forthwîth served by mailing to 
aiiy one of the principal otHcers or agents of the carrier at its iisual place 
of business a eopy thereof ; ami the registry mail recelpt shall be prima 
facie évidence of the recelpt of such order by the carrier In due course of 
mail." 

The complaint allèges that: 

"Thereafter, said Commission, agreeable to the provisions of law In that 
regard, duly caused a properly authentieated copy of its said report, together 
with the order aforesaid, to be dellvered to the said défendant, the Denver 
& Rio Grande Ballroad Company." 

Service upon a corporation being necessarily always in a sensé con- 
structive, the only enlightenment afforded by this pleading as to the 
manner of service, or the officer upon whom served, or the place where 
served, is the pleader's conclusion that the Commission "duly" acted, 
and that the Commission acted "agreeable to the provisions of law 
in that regard." Such allégations are in my judgment insufficient. 
Service of the order in the terms of the statute being a condition pré- 
cèdent to any suit thereon, the défendant is entitled to a direct aver- 
ment of such service and the manner thereof in terms so clear as to 
permit an issue of fact. No statute of Colorado on the subject of 
pleading has been called to my attention altering the gênerai rule as 
above stated. The demurrer upon this ground is accordingly also sus- 
tained. 

[3] The final ground of demurrer is that the order of the Commis- 
sion in each cause of action was made without authority of law be- 
cause while the Commission (at least in the first case) fixed a rate for 
the future, thus bringing the case within Denver & R. G. R. Co. v. 
Baer Bros. Mercantile Co., 187 Fed. 485, 109 C. C. A. 337, it corrected 
purely the local rate, to wit, thât over the defendant's line from 
Pueblo to Leadville. It is said that the proper course under section 
15 of the act as amended was to hâve prescribed a through rate from 
St. Louis to Leadville, leaving it to the carriers to agrée among them- 
selves upon the apportionment or division of the through rate. It is 
said that the Commission, by leaving the rate from St. Louis to 
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Pueblo intact and by revising the rate simply from Pueblo to L,ead- 
ville, changed simply the local Denver & Rio Grande rate, and thus 
deprived that company of the privilège which the statute gave it, of 
agreeing upon a proper division with its Connecting carrier at Pueblo. 
It is said that the Commission had no power to do this, and in support 
of this contention the following provisions of the statute (section 15) 
are quoted: 

"Whenever the carrier or carriers, In obédience to such order of the Com- 
mission or otherwise, in respect to joint rates, fares, or charges, shall fail 
to agrée among themselves upon the apportionment or division thereof, the 
Commission may after hearing make a supplemental order prescribing the 
Just and reasonable proportion of such joint rate to be received by each car- 
rier party thereto, which order shall take etîect as a part of the original 
order. The Commission may also, after hearing on a complaint, establish 
through routes and joint rates as the maximum to be charged and prescribe 
the division of such rates as hereinbefore provided, and the terms and con- 
ditions under which such through routes shall be operated, when that may 
be necessary to glve efCect to any provision of this aet, and the carriers 
complained of bave refused or neglected to voluntarily establish such through 
routes and joint rates, provided no reasonable or satlsfactory through route 
exists, and this provision shall apply when one of the Connecting carriers is 
a water line." 

We are not, ho-wever, impressed with the argument. Reduced to 
its ultimate contention, it is to the effect that the Commission should 
hâve prescribed a joint rate, but without fixing in its order the pro- 
portion thç défendant should pay, and that, as it dîd not follow this 
course, its order was void and nonenforceable as to the réparation 
ordered and in ail other respects. But is the Commission, in fixing a 
rate for the future, required as a concomitant to an order of répara- 
tion to fix a through rate? If to do otherwise was a fatal omission, 
it was not one of inadvertence, for a référence to the opinion ac- 
companying one of the orders now sued on (Baer Bros. Mercantile 
Co. V. M. P. Ry. Co., 17 Interst. Com. R. 225) shows that the Com- 
mission was urged to establish a joint rate, and that it in terms re- 
fused to do so. The Commission said: 

"This leaves for considération the question of the establishment of a 
through route and a joint rate applicable thereto from St. Louis to Lead- 
ville over the Unes of the défendants. » * * Whlle it is true that the 
rate applicable to the shipment between the points named was made up of 
the conibinatlon of the rate from St. Louis to Pueblo and Pueblo to Lead- 
ville, we find that a through route actually exists at the présent tlme. It 
was stated by counsel for complainant during the hearing that the object in 
flling the complaint was to secure a reasonable rate for the transportation 
of the béer from St. Louis to Leadville, and that it was In no wlse Inter- 
ested in having joint rates made over the Unes of the défendants ; that the 
conditions of transportation were entirely satlsfactory over the route that 
existed ; and that there were several through routes to which the same rate 
was applicable over différent Unes of railroad between the same points. A 
rate formed by a combination of separate rates over Connecting Unes such 
as is hère presented has every substantlal feature of a through rate, and 
separately established rates over a through route is expressly recognlzed In 
section 6 of the aet. The route over whlch the shlpments moved la a 
through route. There is no break of bulk and no reblUlng so far as the 
consignor and consignée are concerned. When a shipment is accepted by the 
Missouri Pacific at St. Louis billed by the consignor for delivery at Lead- 
ville, the earriage thereof is a continuons movement. As we understand the 
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law, It does not requlre us In ail cases where no through route and joint 
rate exists to establisli a route and fix a rate applicable tliereto, but only 
empowers us to do so in a proper ciise for the purpose of givlng effect to the 
act. Loup Creek Collicry Oo. v. Virginian Ry. Oo., 12 Interst. Com. R. 471." 

The Commission further said : 

"It does not appear tbat the intercsts of tlie public nor the ends of jus- 
tice, as between the parties direetly interested in this case, will be promoted 
by the establishment of a joint rate applicable to shipnionts of béer in car 
loads over the thronsh route fornied between St. Louis and Leadville by the 
Unes of the défendants. Generally speaking, the Denver & Rio Grande does 
not participate in joint rates to points on its Unes in Colorado, but business 
ofCered it by its connections Is moved on comblnation rates. A holding 
therefore that a joint rate should be prescribed for tlie transportation of 
béer from St. Louis to Leadville might lead to a reA'olution in the rate-malc- 
ing System that bas applied for niany years over the Unes of the Denver 
& Rio Grande vifithout apparent necessity therefor, or without beneflt to the 
shipping public. While not denying our authority upon proper showiug to 
order the establishment and continuance of a joint through route in this 
case, upon the showiug made, we are not sufiiciently advised as to jnstify 
us at this time in malving an order which mlght entail such conséquences." 

Was this conclusion justified by the statute? We are of opinion 
that it was. The Interstate Commerce Acts do not require the Com- 
mission in ail instances to establish a through route or to fix a joint 
rate. The very terms of section 15, above quoted, are permissive, 
being to the effect that "the Commission may also, after hearing on 
a complaint, establish through routes and joint rates," and this only 
when "it may be necessary to give effect to any provision of this act." 
By section 6 of the act, as amended, each carrier is to promulgate rates 
upon three bases : (a) Between différent points on its own route ; (b) 
between points on its own route and points on the route of any other 
carrier when a through route and joint rate hâve been established; 
and (c), if there be a through route, but no joint rate, then "the sep- 
arately established rates, fares and charges applied to the through 
transportation." As we understand the présent situation, both from 
the pleadings and the opinions of the administrative and the judicial 
tribunals which hâve dealt with the matter, the rate with which the 
Commission was dealing was one of the third class ; i. e., "separately 
established rates" of the two carriers, which combined constituted the 
charges "applied to the through transportation." We are of opinion 
that under such circumstances it was proper for the Commission to 
ignore one of the "separately established" rates — i. e., that of the Mis- 
souri Pacific Railroad — that being concededly reasonable and unob- 
jectionable, and to apply its corrective hand to the second of the 
"separately established" rates — i. e., that of the défendant — that be- 
ing found to be unreasonable. Of course, the Commission dealt with 
this latter not as a local rate between Pueblo and I^eadville, for that 
would hâve been to attempt a régulation of an intrastate rate, but as 
a segment of an Interstate rate made up of the combination of the 
two local rates. To do this was to act within the \s.\n, and does not 
render the order sued on void. Neither did the form of order de- 
prive the défendant of any right allowed by statute. While it is true 
that section 15, as above pointed out, provides that, in case of the 
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establishment of a joint rate by the Commission, it is to apportion 
such rate where the carriers fail to agrée, and then by a supplemental 
order, that provision has no appHcation hère, for the Commission hère 
established no joint rate, but expressly declined to do so. It simply 
in deahng with the interstate movement left one of the separately es- 
tabhshed rates where it found it and ordered that the second be re- 
duced to conform to reason. 

While this précise question has not perhaps been ruled on by the 
courts, the plain intimations from at least two decided cases are in 
support of the view hère taken. One of the orders now involved was 
before the Commerce Court in Denver & R. G. Co. v. Interstate Com- 
merce Commission, 195 Fed, 968. In that case the court says by way 
of récital of the facts : 

"The shlpments In question were liaiiled by the Missouri Pacific to Pueblo, 
and tliere delivered by that carrier without break of bulk to the Denver & 
lîio Grande, which completed the haul to Leadville. At the time thèse ship- 
ments nioved, there was no joint rate of the two roads applying from St. 
Louis to Leadville, and the through charge was the local rate of the Mis- 
souri Pacific from St. Louis to Pueblo plus the local rate of petitioner from 
Pueblo to destination. In this connection it apjiear.s that petitioner has no 
joint rates with any of its Bastern connections at Pueblo, or other Colorado 
common points, on trafic inoving to or from point.s in Colorado on its Unes 
west of Pueblo and other Colorado common points.'' 

Dealing with the validity of the order, the court says : 

"The sixth section of the act recognizes three kinds or classes of rates, 
namely, the rates between différent points on each carrier's line, the joint 
rates of two or more carriers when they hâve established through routes and 
joint rates, and the 'separately established rates' applied by a carrier on 
through trafic when there is a through route but no joint rate. This rate 
in question from Pueblo to Leadville seems to us elearly of the latter class. 
It is the rate which petitioner provided for through transportation, and it 
was that rate, provided and used for that purpose, of which eoniplaint was 
made as resulting in an excessive through charge, and which the Commis- 
sion by its order reduced. The circumstaoce that it was the same in amount 
as the purely local rate of petitioner between the same points does not alter 
its character as a separately established rate applicable to through shlp- 
ments. In our opinion both the carrier and the trafic were within the 
terms of the act, and the Commission had fuU jurisdiction to make the or- 
der in question. See Interstate Com. Com. v. Chicago, R. I. & Pac. Ry., 21S 
U. S. 88, 30 Sup. et. 0.Ô1, 54 L. Krt. 94(i. where the Suprême Court sustained 
an order of the Commission which reduced the local rates of certain car- 
riers between the Mis'si.ssippi and Missouri rlvers when applied to through 
tratiic from Eastern territory." 

While it is true that the Commerce Court in deciding this case was 
dealing principally with the contention that the Denver & Rio Grande 
rate was purely an intrastate one and thus without the jurisdiction of 
the Commission, the décision, fully upholding, as it did, the very order 
now brought into question, is not without persuasive force. 

The case referred to in the opinion just quoted — Interstate Com. 
Com. V. Chicago, R. I. & Pac. Ry. Ce, 218 U. S. 88, 30 Sup. Ct. 651, 
54 L. Ed. 946 — is likewise instructive. In that case the Commission 
had dealt with through rates on freight from the Atlantic seaboard 
to Missouri river points. It was shown that the through rate was 
made up by adding together the rates from points of origin to the 
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Mississippi river crossings, and tlie local rates from the Mississippi 
crossings to the Missouri river cities. The Commission decided that 
the through rates were unreasonably high "because those portions of 
the through rates which apply between the Mississippi river cross- 
ings and the Missouri river cities are too high. Thèse are défendants' 
'separately established, rates,' which are 'applied to the through trans- 
portation,' and, therefore, the through rates should be adjusted by ré- 
duction of those factors or parts thereof which are found to be un- 
reasonable." The order of the Commission reduced the through rate 
by reducing the local rates from the Mississippi to the Missouri. Nu- 
merous objections were urged to the validity of this course, among 
others being the foUowing: 

"That the Commission only has Power to establlsh, after hearing on com- 
plaint, through rates and .ioint rates and prescribe the .1ust and reasonable 
proportions oi such rates between the carriers only when tliey (the carriers) 
fail to agrée npon the proportion or division thereof, and that there was no 
évidence that they had failed to agrée upon such rates or the proportion 
and divisions thereof, and that, therefore, the order exceeds the power of the 
Gomniission and deprives the companies of their property without due pro- 
cess of law, in violation of the flfth amendment of the Constitution of the 
United States." 

This objection it will be noted is very close to that niade hère. The 
Suprême Court, while not discussing specifically this objection, held 
that the order of the Commission was valid, and directed a dismissal 
of the proceeding designed to arrest its enforcement. For thèse rea- 
sons, we overrule the fourth ground of the demurrer. 



Ex parte KING- (four cases). 
(District Court, N. D. Georgia. November 2, 1012.) 

1. Habeas Corp'US (■§ 59*) — Rigiit to Wbit — -Application — Détermination 

ON MERITS, 

Right of a petitioner to a writ of habeas corpus may be determined on 
the nierits on a hearing on the application. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 55 ; Dec 
Dig. § 59.*] 

2. PosT Office (§ 35*) — Misuse of Mails — Sciieme to Befraud — Statutes. 

ïhe essential éléments of the offense denouuced by Kev. St. § lîiSO (U. 
S. Comp. St. 1901, p. 3(596), prohibiting the use of tUe mails with intent 
to further a scheme to defraud, are that the persons charged must hâve 
devised a scheme to defraud ; that they must hâve intended to effect 
sucli scheiue by openlng correspoiidence witli some other person through 
the post ottlce, or to incite such other person to opeu communication with 
'them ; and that, in carrying out such scheme, the persons accused must 
either hâve deposited a letter or package in the post office, or taken or 
received one therefrom. But Cr. Code, § 215 (Act March 4, 1909, c. 321, 
35 Stat. 1130 [U. S. Comp. St. Supp. 1911, p. 1053]) denounoes a broader 
offense than section 5480 ; it being only neeessary to a conviction for 
violating section 215 that the scheme to defraud was devised, or intended 
to be devised, and subsequently a letter placed in the post ollice for the 
purpose of executing such scheme or artifice, or attempting to do so — ^it 

•For other cases eee sarue topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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being unnecessary that the scheme or device contemplated the use of the 
post office establishment. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. 
Dig. § 35.* 

Nonmallable matter, see notes to Timmons v. United States, 30 O. C. 
A. 79 ; McCarthy v. United States, 110 O. C. A. 548.] 

3. CoNSPiBACY (§ 43*) — MisuSE OF Mails — Scheme to Depratid— Indictment. 

An Indictment for conspiracy to use the post office establishment in 
furtherance of a scheme to defraud alleged that défendant and certain 
others con.spired and devised a scheme to defraud divers persons to the 
grand jury unknown, to be ett'ected tlirough and by means of the post 
office establishment, whlch scheme and artilice to defraud was theu de- 
scrib«d to consist of an arrangement by which défendants, through a 
corporation, Intended to purcbase lumber through the post office estab- 
lishment from manufacturers, with intent not to pay for the same, and 
in carrying eut sueh scheme deposited a letter in the post office, whlch' 
was set out, etc. Ileld, that such indictment sufiieiently charged that 
the carrj'ing out of the scheme contemplated the use of the post office 
establishment; and therefore charged a conspiracy to commit the of- 
fense denounced by Eev. St. § 54S0 (U. S. Comp. St. 1901, p. 3696), pro- 
hiblting the use of the post office establishment in furtherance of a 
scheme to defraud, etc. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84r- 
99; Dec. Dig. § 43.*] 

4. Indictment and Information (§ 119*) — Subplusage — Désignation or 

Statu TE. 

T^Tiere an indictment charged a conspiracy to use the post office es- 
tablishment in furtherance of a scheme to defraud, in violation of Eev. 
St. § 5480 (U. S. Comp. St. 1901, p. 3696), it was not fatally détective be- 
cause it alleged that the use of the post office establishment was in vio- 
lation of Cr. Code, § 215 (Act March 4, 1909, c. 321, 35 Stat. 1130 [U. S. 
Comp. St. Supp. 1911, p. 1653]), which was not In force at the time the 
offense was comiultted. 

[Ed. Note.- — For other cases, see Indictment and Information, Cent 
Dig. §§ 311-314 ; Dec. Dig. § 119.*] 

Application by John King for a writ of habeas corpus. Embraced 
herewith are the applications of Fred King, Ike King, and Jewel Kingf. 
Denied. 

Burton Smith, of Atlanta, Ga., for petitioners. 

John W. Henley, Asst. U. S. Atty., of Atlanta, Ga., for the United 
States. 

NEWMAN, District Judge. This is an application for writ of 
habeas corpus by John King, who is confined in the United States pen- 
itentiary at Atlanta, Ga. The application is based upon the ground 
that the indictment to which the petitioner entered a plea of guilty was 
absolutely void, and that no légal conviction could be had or sentence 
passed thereon. 

The pétition, which will show the facts in the case, may be properly 
set out in full, as folio ws : 

"And now comes John King, and respectfully shows to this honorable 
court the following facts: 

"Petitioner is confined in the fédéral prison at Atlanta ; that bis confine- 
ment résulta from and Is based upon an Indictment, plea, and sentence of 

*For other cases see same topic £ § nuubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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the United States District Court for tlie Northern District of Mississipin, 
Western Division. Copy of said iudietnient, entries tliereon, plea, aud sen- 
tence are as follows: 

" 'The grand jurors of the United States, impaneled, sworn, and charscd 
at the term aforesaid, of the court aforesaid, on tlieir oath présent tliat Fred 
King. Ilce King, Jewel King, and John King, on or about the Ist day of No- 
vember, in the year 1900, uiid prior to said day and date, in the said divi- 
sion of the said district, and within the Jurisdiction of said court, did then 
and there unlawfuily, feloniously, aud Icnowiugly conspire, combine, confed- 
erate, and agrée togetlier to ccnnmit the acts niade un offense aud crime by 
section 215 of the Criminal Code of the T'uited States ; that is to say. the 
said persons aforesaid, and each of them, did then and there conspire, com- 
bine, confederate, and agrée togetlier in devising aud intendiug to devise a 
certain schenie and artilice to defraud divers persons to the grand .iurors un- 
Ivuowu, to be effected tln-ongh and by uieans of the post otttce establishment 
of the United States, -nhich said sclieme and artilice to defraud was as fol- 
lows. to wit: That the said Fred King, Ike King, Jewel King, and John 
King. associated and hauded themselves together as a corporation, duly aud 
legaily incorporated under the laws of the state of ilississippl, dealiug prin- 
cipally in lumber. under the style aud corporate uauie of King Hardware & 
Uund er Co., donùciled at New Albany, county of Union, lu said state, divi- 
sion and district aforesaid ; aud as such dealers in lumber, the said Fix'd 
King, Ike King, Jewel King and Jolm King, acting and doing business under 
the corporate uanie of King Hardware & Lumber Company, as aforesaid, 
wonld, for the purpose of obtaining possession of lumber under coutracts to 
bny the same in the open market in car load lots f. o. b. place of pnrchaso. 
through and hy means of the use of the post office establishmeut of the said 
T^nited States, and fraudulently contractiug to pay for tlie .<îame a stated 
price per thousand feet, without the expectation or intention of paying for 
the same, according to the terms and ténor of said contracts of purchase, 
as aforesaid, and without paying for the same, and with the inteut and de- 
sign on the part of the said ITred King, Ike King, Jewel King and John 
Kjng to procure the said lumber lu the manner and niethod, as aforesaid, 
aud to dispose of the same for cash, without regard to the real or the mar- 
ket value of the same, and at a price less than tlie amouut contracted to be 
pald for the same, as aforesaid, with the jmrpose and iutent ou the part of 
the said Fred King, Ike King, Jewel King aud John King, and each of theui, 
to obtain money for said lumber aud thereby to defraud the aforesaid lum- 
ber maïuifacturers, enter into such fraudulent contracts, as afcn-esaid ; and 
that in pursuance to the carrying out of the said scheme aud artifice to de- 
fraud, as aforesaid. the said Fred King, Ike Kiug, Jewel King and John 
King, doing business under the style and corporate nauie of King Hardware 
& Lumber Co., as aforesaid, did, on or about the lOth day of October, A. D. 
1909, deposit, or cause to be deposited, in a post oflice of the United States, 
to be conveyed by mail, which post otlice is to your grand .iurors uuknowu, 
and for that rcason canuot be set out in tliis indlctnieut. au envelope ad- 
dressed to one J. W. Burlesou, Guiu. Ala., which said envelope coutaiued a 
letter in words and ligures as follows, to wit: 

" ' "New Albany, Miss., 10/19/09. 

" ' "J. W. Hurleson, Gain, Ala. — Dear Sir: Replyiug to yours of the ICth 
iust., relative to the car of boards, beg to say we can give you $11.25 for 
same f. o. b. cars if you eau load at once. Awaitiug your early reply, we 
are, Yours truly, King Hardware & Lumber bompany. 

" ' "Dict. J. WK-A.'' 

" 'By means of and through the said représentations contained in said let- 
ter as aforesaid, the said J. W. Burlesou and 0. H. Williams, composing the 
copartnership firm of Burlesou & Williams, lumber manufacturers of Guiu, 
Alaliama. were thereby induced to deliver to the St. Louis & San Francisco 
Kailroad Company at Guin, Alabania, a car load of plue lumber, which was 
loaded in car P. R. R. #111,30, consigned to the Kiug Hardware & Lumber 
Company, New Albany, Miss., which said corporation was composed. as 
aforesaid, of Fred Kiug, Ike Kinc Jewel Khig aud Johu Kiug, aud which 
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car of lumber, as aforesaid, was duly delivered in course of trausportation to 
the sald Fred Klng, Ike Klng, Jewel Klng and John King, and upon comlng 
into possession of the said car of lumber, they, the sald Fred King, Ike 
King, Jewel Klng and John Klng, Immedlately sold the same to one M. C. 
Simpson of Ilolly Springs. Mississippi, at and for the considération of $10.00 
per thousand feet, recelving from the said M. C. Simpson, as aforesaid, pay- 
ment for same on delivery in the snm of ?143.80, and after aeting and doing 
the things as aforesaid, and in r)ursuance of the said scheme and artifice 
aforesaid, refused to pay the said Burleson & Williams, lumber manufactur- 
ers, as aforesaid, anythlng for the said lumber, as aforesaid, and as they 
frauduleutly contracted so to do ; and thereby the said Fred King, Ike King, 
Jewel King and John King, composing the corporate flrm of King Hardware 
& Lumber Co., as aforesaid, did defraud the said Burleson & Williams, lum- 
ber manufacturers, as aforesaid, of the sum of .$161.77 ; contrary to the forni 
of the statute in such case made and provided. and against the peace and 
dignity of the United States. W. D. Fraxee, United States Attorney.' 

"Indorsed as foUows: 

" 'Xo. 51S9. District Court of.the United States for the Western Division 
of the Northern District of Mississippi. The United States v. Fred King et 
al. Indictment. l'se of Mails to Defraud. Violation of Sec. 215 of the Crim- 
inal Code of the United States. A true bill. D. I. Sultan, Foreman, Filed 
Dec. 8. '10. L. E. Oldham. Clerk.' 

'"Tuesday, Dec. 5, 1911. 

" 'ïhis day came the District Attorney on the part of the United States, 
and the défendant, in proper person. into open court ; and the said défend- 
ant, being arraigned on the indictment against bim, pleaded guilty as 
charged, and submitted liimself to the mercy af the court. It Is thereupon 
or-dered tbat judgment in this cause be and the same is hereby suspended 
until the first day of the next terni of this court, to wit, Jnne terni, 191ii. 
and tbat the défendants be held under the bonds heretofore flled and of rec- 
ord in this cause.' 

" 'Monday, June 3, A, D. 1912. 

" 'The défendants in tliis cause, to wit, Fred King. Ike Klng, Jewel King 
and ,Tohn King, having entered tbeir pleas of guilty as charged in the in- 
dictment against theni at a former terni of the court, the December term, A. 
D. 1911, on the 5th day of December, 1911, and submitted tbemselves to the 
mercy of the court ; and on the said day, December 5, 1911, the court or- 
dered tbat judginent in this cause be suspended until the first day of the 
June term, 1912, of the court ; it is now thereupon considered by the court 
that the said défendant Fred King, now présent in court, pay his proper 
sbare of the costs of the prosecution of this cause, for which let exécution 
issue, and that he, the said Fred King, be conflned in the United States pen- 
itentiary at Atlanta, state of Georgia, for a term of two (2) years from date 
of delivery, for vvhleh let mittinius issue accordingly. 

" 'It is further considered by the court that the sald défendant Ike King. 
now présent in court, pay his proper share of the costs of the prosecution of 
this cause, for which let exécution issue, and that he, the said Ike King, be 
confined in the United States penitentiary at Atlanta, state of Georgia, for 
a term of two (2) years from date of delivery, for which let mittimus issue 
accordingly. 

" "It is further considered by the court that the said défendant Jewel King, 
now présent in court, pay his proper share of the costs of the prosecution of 
this cause, for which let exécution issue, and that he, the said Jewel King, be 
conflned in the United States penitentiary at Atlanta, state of Georgia, for 
a term of two (2) years from date of delivery, for which let mittimus issue 
accordingly. 

" 'It is further considered by the court that the said défendant John King, 
now présent in court, pay his proper share of the costs of the prosecution of 
this cause, for which let exécution issue, and tbat he, the said John King, be 
confined for a term of two (2) years in the United States penitentiary at At- 
lanta, state of Georgia, from date of delivery, for which let mittimus issue 
accordingly.' 

200 F.— 40 
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"Petltloner shows that, believlng the court had Intended to sentence hlm 
as for vlolatlng section 5480, and that therefore the excess of his sentence 
over and above 18 months was Invalid, even If any sentence were valid, he 
submitted this contention to the Department of Justice. Had the Depart- 
ment of Justice sustained thls vlew, petitloner would bave been entitled to 
apply for parole witbin 6 months ; and, as he felt sure that ail of the facts 
and circumstances surroundlng hls business llfe, and the Indorsements ho 
was able to suhmit to the parole board, would bave assurée him a parole 
immediately, thls would hâve eontented hlm. As the Department, however, 
held that he was sentenced for conspiracy, and as he has been advised the in- 
dictment Is absolutely void, and the sentence a nuUity, he présents this péti- 
tion to this honorable court. 

"Petltloner further sliows, as évidence that he was Indicted under section 
216, the fact that two other Indictnients were found agalnst hlm, same being 
numbers 5199 and 5200 ; said indictmenta being found at the same time, and 
being in the same words and phrases as the indictment hereln set forth, ex- 
cept each of them refers to a différent purchasé. 

"Petltloner further shows that the judge in sentenclng hlm stated he could 
give hlm the full five years. 

"He respectlvely shows to thls court that he was Indicted for eonsplring 
to vlolate section 215 of the Crimlnal Code, and that at the time the offense 
is alleged to bave been eommitted this section was not in force, and the In- 
dictment is therefore vold. He therefore prays this honorable court to issue 
a writ of habeas corpus, dlrected to William H. Moyer, warden of the féd- 
éral prison, requiring petitloner to be brought before this court and dis- 
charged from custody." 

The contention for the petitioner, as will be seen, is that the offense 
which he was charged as conspiring to commit was eommitted on No- 
vember 1, 1909; tliat he was indicted on December 8, 1910; and that 
the indictment charges a conspiracy, under section 5440 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 3676), to commit the offense named 
in section 215 of the new Pénal Code, which did not go into effect un- 
til January 1, 1910; and the further contention being that the con- 
spiracy with which King was charged was to commit an offense under 
the new Pénal Code, which went into effect after the conspiracy was 
formed and executed. The conspiracy part of the charge cuts little 
figure in the question now made ; it is the offense which the conspiracy 
was formed to commit. 

[1] Counsel for the petitioner and the Assistant United States At- 
torney hâve argued the merits of this matter upon the application for 
the issuance of the writ. There is no difficulty about this, as the rights 
of the petitioner are to be determined by a construction of this indict- 
ment and a détermination of its validity, or invalidity, and whether the 
petitioner could hâve been legally convicted and sentenced thereon. 

[2] This offense having been eommitted November 1, 1909, it is 
first necessary to consider whether the indictment charges an offense 
under the law as it existed at that time. The law on November 1, 
1909, was embodied in section 5480 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3696). That statute is as follows: 

"If any person having devlsed or Intendlng to devise any scheme or artifice 
to defraud, or to sell, dispose of, loan, exchange, alter, give away, or dls- 
tribute, supply, or furnish, or procure for unlawful use any counterfeit or 
spurious coin, banli notes, paper money, or any obligation or security of the 
United States or of any state, territory, munlcipality, company, corporation, 
or person. or anything represented to be or intimated or held out to be such 
counterfeit or spurious article, or any scheroe or artifice to obtaln money by 
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or through correspondence, by what Is commonly called the 'sawdust swin- 
dle,' or 'counterfeit money Iraud,' or by dealing or pretendlng to deal In 
what Is commonly called 'green articles,' 'green coin,' 'bills,' 'paper goods,' 
'spurious treasury notes,' 'United States goods,' 'green cigars,' or any other 
name or term Intended to be understood as relatlng to such counterfeit or 
spurious articles, to be effected by elther opening or intending to open cor- 
respondence or communication wlth any person, whether résident witbin or 
outside the United States, by means of the post office establishment of the 
United States, or by inciting such other person or any person to open com- 
munication with the person so devising or intending, shall, in and for exe- 
cuting such scheme or artifice or attempting so to do, place or cause to be 
placed, any letter, packet, writlng, circular, pamphlet, or advertisement in 
any post office, branch post office, or street or hôtel letter -box of the United 
States, to be sent or delivered by the said post office establishment, or shall 
take or receive any such therefrom, such person so misusing the post office 
establishment shall, upon conviction, be punishable by a fine of not more 
than five hundred dollars and by imprisonment for not more than eighteen 
months, or by both such punishments, at the discrétion of the court. The 
indictment, information, or complalnt may severally charge offenses to the 
number of three when committed within the same six calendar months ; but 
the court thereupon shall give a single sentence and shall proportion the 
punishment especially to the degree in which the abuse of the post office es- 
tablishment enters as an instrument into sucli fraudulent scheme and de- 
vice." 

The essential éléments of an offense under section 5480 of the Ré- 
visée! Statutes, it will be seen, was that the persons chargea in the in- 
dictment must hâve devised a scheme or artifice to def raud ; and, sec- 
ond, that they must hâve intended to effect this scheme by opening or 
intending to open correspondence with some other person through the 
post office establishment, or incite such other person to open commu- 
nication with them ; and, third, that in carrying out such scheme such 
persons must either hâve deposited a letter or package in the post of- 
fice, or taken or received one therefrom. 

Section 215 of the new Pénal Code (Act March 4, 1909, c. 321, 35 
Stat. 1130 [U. S. Comp. St. 1911, p. 1653]) is as follows: 

"Whoever, having devised or intending to devise any scheme or artifice to 
defraud, or for obtaining money or property by means of false or fraudulent 
prêteuses, représentations, or promises, or to sell, dispose of, loan, exchange, 
alter, give away, distribute, supply, or furnish or procure for unlawful use 
any counterfeit or spurious coin, bank note, paper money, or any obligation 
or security of the United States, or of any state, territory, munlcii)ality, 
company, corporation, or person, or anything represented to be or intimated 
or held out to l>e such counterfeit or spurious article, or any scheme or arti- 
fice to obtain money by or through correspondence, by what is commonly 
called the 'saw dust swindle,' or 'counterfeit money fraud,' or by dealing or 
pretending to deal in what is commonly called 'green articles,' 'green coin,' 
'green goods,' 'bills,' 'paper goods,' 'spurious treasury notes,' 'United States 
goods,' 'green cigars,' or any other names or terms intended to be understood 
as relating to such counterfeit or spurious articles, shall, for the purpose of 
executing such scheme or artifice or attempting so to do, place, or cause to 
be placed, any letter, postal card, package, writing, circular, pamphlet, or 
advertisement, whether addressed to any person residing within or outside 
the United States, in any post office, or station thereof, or street or other 
letter-box of the United States, or authorized depository of mail matter, to 
be sent or delivered by the post office establishment of the United States, or 
shall take or receive any such therefrom, whether mailed within or without 
the United States, or shall Isnowingly cause to be delivered by mail aceording 
to the direction thereof, or at the place at which It is directed to be deliv- 
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ered hy the person to wliom it Is addressed, any such letter, postal card, 
package, writing, circulai', pamphlet, or adverti sèment, sliall he flued not 
more than one thousaud dollars, or liuprisoned not more than five years, or 
both." 

This is broader, as will be seen, than the old law, in that it is only 
necessary that the scheme to defraud shoiild be devised, or intended 
to be devised, and a letter placed in the post office "for the purpose of 
executing such scheme or artifice or attempting so to do." The es- 
sential différence between the tvvo statutes is that under the former 
the scheme or artifice must hâve contemplated the use of the post of- 
fice estabhsliment of the United States, and in the latter the scheme 
or artifice is devised, or intended to be devised, and subsequently tlie 
letter placed in the post office for the purpose of executing the scheme; 
that is, under the first it is necessary that it should be contemplated as 
a part of the scheme or artifice that the post office establishment should 
be used, and under the second and présent law it is only necessary 
that the person devise a scheme to defraud, and afterwards place, or 
cause to be placed, a letter, etc., in the post office for the purpose of 
executing the same. 

It seems to me it is necessary to consider, first, whether this indict- 
ment charges an offense under the old law, and, next, whether the f act 
that it is stated in the indictment that it is based on section 215 of the 
new Pénal Code bas the effect of rendering the indictment void, pro- 
vided it does state an offense under the old law in existence at the 
time the offense was committed. 

[3] I think this indictment charges sufficiently an offense under the 
old law. The language material at this point is as follows : 

"That is to say, the said person^ aforesald, and each of them, did then and 
there conspire, combine, confederate, and agrée together in devising and in- 
tending to devise a certain scheme and artifice to defraud divers persona to 
the grand jurors unknown, to be effected tlu'ough and by means of the post 
oflice establishment of the United States." 

It then proceeds : 

"Wlilch said scheme and artifice to defraud was as follows, to wit: That 
the said Fred King, Ike King, .Tewel King, and John King, associated and 
banded theniselves together as a corporation, duly and legally Incorporated 
under the laws of the state of Mississippi, dealing principally in lumber, 
luider the style and corporate name of King Hardware & Lumber Co., dom- 
iciled at New Albany, county of Union, in said state, division and district 
aforesaid; and as sucli dealers in lumber, the said Fred King, Ike Iviug, 
.Tewel King and John King, acting and doing business under the corporate 
mime of King Hardware & Lumber Company, as aforesaid, would, for the 
irarpose of obtainiug possession of lumber under contracts to buy the same 
in the open market in car load lots f. o. h. place of purchase, through and 
l)y means of the use of the post office establishment of the United States," 
etc. 

That is, that they entered into a conspiracy or artifice to defraud 
by using the post office establishment, and then that in carrying the 
same ont, through and by means of the use of the post office estab- 
lishment of the United States, did do the acts subsequently charged, 
and it then charges that they deposited, or caused to be deposited, a 
letter in the post office, which letter is set out. 
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[4] It is perfectly clear that, if the expression "by section 215 of 
the Criminal Code of the United States" had been left ont, a complète 
offense would liave been charged under section 5480 of the Revised 
Statutes, in effect at the time this offense was committed. 

Is the fact that it is stated in the indictment that it is based on sec- 
tion 215 of the Criminal Code sufficient to render the indictment void? 
It is wholly unnecessary to hâve stated under what law the indictment 
was found in the body of the indictment, or even on the back of the 
indictment (as is customary in this district), if a complète offense un- 
der any pénal statute of the United States is set out in the indictment. 

It must be held, therefore, that the use of this language in the in- 
dictment, and this référence to section 215 of the new pénal Code, 
was mère surplusage and wholly insuiïicient to void the indictment. 
Indeed, it seems very doubtful whether it would hâve been sufficient 
to render the indictment bad as against a demurrer entered before 
plea. Certainly the indictment without this would hâve been a good 
indictment as against a demurrer ; and this being, as stated, mère sur- 
plusage, it is still doubtful whether, with this in, it would not hâve 
been upheld as against a demurrer. Clearly, after a plea of guilty to 
the indictment, which would hâve as much effect, at least, as a verdict 
of guilty, without objection to the indictment, it cannot be held void. 

The case of Ex parte Bain, 121 U. S. 1, 13, 7 Sup. Ct. 781, 787 (30 
L. Ed. 849), is cited as authority by counsel for petitioner in this case. 
In the Bain Case the Circuit Court allowed the indictment against Bain 
to be amended by striking out certain words contained therein, and 
after this was donc there was a demurrer, which was overruled, and 
after conviction a motion in arrest of judgment, which was overruled ; 
and the Suprême Court put its décision in that case upon the ground 
that there was no authority to mend an indictment of a grand jury, 
and said this : 

"It only remains to consieJer whether this change in the indictineut de- 
prived the court of the power of iiroceeding to try the petitioner aud sen- 
tence him to the imprisonnient provided for in the statute. We hâve no dif- 
ficulty in holding that the Indictment on which he was tried was no Indict- 
ment of a grand jury. The décisions which we hâve already referred to, as 
well as Sound principle, require us to hold that after the indictnient was 
changed It was no longer the indictnient of the grand .lury who preseiited it. 
Any other doctrine would place tlie rights of the citlzens, which were in- 
tended to he protected by the constitutlonal provision, at the mercy or con- 
trol of the court or prosecntiug attorney ; for if it be once held that changes 
can be made by the consent or the order of the court in the body of the in- 
dictment as presented l)y the grand jury, and the prisoner can be called upon 
to answer to the indictment as thus changed, the restriction which the Con- 
stitution places upon tbe power of the court, in regard to the prerequisites 
«f au indictment, in reality no longer exists. It is of no avall, under such 
circumst'inces, to say that the court still has jurisdietlon of the person, and 
would hâve jurisdietlon of the crime, if it were properly presented by in- 
dictment, the jurisdietlon of the offense is gone, and the court has no right 
to proceed any furthei- in the progress of the case for want of an indict- 
ment. If there is nothing before the court which the prisoner, In the lan- 
guage of the Constitution, can be 'held to answer,' he is then entitled to be 
dlscharged, so far as the offense originally presented to the court by the in- 
dictnient is eoncerned. The power of the court to proceed to try the prison- 
er is as much arrested as if the indictment had been dismissed or a nolle 
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prosequi had been entered. There was nothlng before the court on whicli it 
eoiild hear évidence or pronounce sentence. Tbe case cornes withln the prin- 
ciples laid down by this court in Ex parte Lange, 18 Wall. 163 [21 L. Ed. 
872], Ex parte Parts, 93 U. S. 18 [23 L. Ed. 787], Ex parte Wilson, 114 U. 
S. 417 [5 Sup. et. 935, 29 L. Ed. 89], and otlier cases." 

I do not see that that case has any application to this case. 

Stokes V. United States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 
667, is cited as showing the necessity for charging the intention to tise 
the post office establishment of the United States in the original scheme. 
This is fully recognized, and the original intention to use the post 
office establishment of the United States is clearly set out in the in- 
dictment now before the court. 

The case of United States v. Goodwin (C. C.) 20 Fed. 237, is also 
earnestly urged as authority in favor of the petitioner in this case. 
As I understand that case, I do not so regard it. Section 343 of the 
new Judicial Code provides that : 

"AU offenses commltted, and ail penalties, forfeitnres, or llabilities incur- 
red prior to the taking effect hereof, under any law embraced in, or changed, 
uiodified, or repealed by this title, may be prosecuted and punished in the 
same manner and wlth the saine elïect as if this act had not been passed." 

In my opinion, the only serions question in this case is the use of 
the expression in the indictment that the offense which the conspiracy 
was formed to commit cornes under section 215 of the new Judicial. 
Code. It unquestionably constituted an offense under this statute in 
tïie new Judicial Code, and I think it also stated an offense under the 
law for which the section of the new Pénal Code was substituted ; and 
in charging the offense which the conspiracy was formed to commit 
it charges an offense under the old section 5480 of the Revised Stat- 
utes. 

It being clear that if a writ of habeas corpus should issue no relief 
could be granted the petitioner thereunder, it is ordered that the ap- 
plication for the writ be, and the same is, hereby denied. 

It is noted that this hearing also embraced the applications, exactly 
the same in each case, of Fred King, Ike King, and Jewel King. 



THE M. E. LUCKENBACn. 

THE IIUGH KELLY. 

(District Coiu't, B. D. New York. October 22, 1912.) 

I. Collision (§ 61*) — Sailing Vessbl and Tuq Witii Tows — Inabilitt of 
TuG TO Handle Tows. 

A tug leav'ing New York with three heavily loadeJ coal barges in tow, 
one of which came Into collision with a schooner on a crossing course, 
which it was the duty of the tug to keep out of the way of, cannot be 
exonerated from liability, on the ground that she could not handle her 
tows, having no right to take them out, unless she was able to perforui 
her obligations to other vessels. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78 ; Dec. Dig. 
I 61.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

•For other cases Bee same toplc & § numbee la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. COIXISION (§ 61*)— SCHOONBR AND TUG WITH TOWS CBOSSING — PAULT. 

A sehooner leavlng New York Harbor in the daytirue by way of the 
Svvash Channel held not in fault for a collision with one of three barges 
In tow of a tug on hawsers at the intersection of Main Ship Cliannel, 
down wMcli the tow was passing ; the master havlng the right, as àe 
did, to act on the supposition tbat the tug would slow down and pass 
under the schooner's stern, until It was toc late to avoid the tow. 

[Ed. Xote. — ^For other cases, see Collision, Cent. Dig. § 78 ; Dec. Dig. § 
61.*] 

3. Collision (§ 109*) — Damages — Pkoximate Oal-se of Injury. 

A loaded coal barge, whieh was the second of three in a tow, was cast 
olï by the leading barge, because of a slight collision between sueh barge 
and a crossing sehooner, to permit the sehooner to cross through the 
tow. The second barge was then signaled by the tug to auchor, and 
dropped one of lier two anchors ; but some 15 or 20 minutes afterward 
she stranded on a shoal three-fourths of a mile from where she was cast 
off, and was lost with her cargo. The weather was fair, and her two 
anchors, with sufflcient chain, would hâve held her against the action 
of the tide and wind. Held, that the proximate cause of her iujury was 
the négligence of her master and not the collision ; and tbat the tug 
which was in fault for the collision, was not liable therefor. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 232; Dec. Dig. 
§ 109.*] 

In Admiralty. Suit by William R. Printz, master of the barge Wil- 
liam H. Conner, and H. N. Hartwell & Son, Incorporated, ovvner of 
her cargo, against the steam tug M. E. Luckenbach (Edgar F. Luck- 
enbach, estate of Lewis Luckenbach, and estate of Edward Luck- 
enbach, claimants) and the sehooner Hugh Kelly, impleaded (Elisha 
H. Weaver, claimant). Libel and pétition impleading the Hugh Kelly 
dismissed. 

Peter S. Carter, of New York City, for the William H. Conner. 
' Convers & Kirlin, of New York City (J. Parker Kirlin, of New York 
City, of counsel), for H. N. Hartwell & Son, Inc. 

Wallace, Butler & Brown, of New York City (James K. Symmers, 
of New York City, of counsel), for the M. E. Luckenbach. 

Carpenter & Park, of New York City (Samuel Park, of New York 
City, of counsel), for the Hugh Kelly. 

VEEDER, District Judge. This action arises out of a collision be- 
tween the barge A. G. Ropes, in tow of the steam tug M. E. Lucken- 
bach, and the sehooner Hugh Kelly, at or near the junction of Main 
Ship and Swash Channels, shortly after noon on April 22, 1909. 

The tug Luckenbach was outward bound in the Main Ship Chan- 
nel, with the loaded coal barges A. G. Ropes, William H. Conner, and 
Henry Endicott in tow, in the order named, on hawsers 75 fathoms or 
more in length. The three-masted sehooner Hugh Kelly, outward 
bound, without cargo, was proceeding down the Swash Channel. The 
tug and sehooner were in plain sight of each other from a distance 
of more than a mile and a half apart; but each held its course until 
they were close together. When the tug had crossed the schooner's 
course, the latter attempted to avoid collision by swinging ofif in the 
line of the course of the tug and tow. The maneuver was unsuc- 

»For otier cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cessful. The starboard bow and side of the schooner coUided with 
the port quarter of the first barge, the Ropes, and the schooner's stern 
swiing around toward the hawser, between the Ropes and the second 
barge, the Conner. Thereupon the master of the Ropes, in order 
to free his own vessel and to prevent the schooner from sliding down 
on the hawser into the Conner, cast off the hawser between the Ropes 
and the Conner. The schooner then passed on between the Ropes and 
the Conner, and proceeded to sea by way of South Channel. Tlic 
tug continued on her course through Gedney Channel with the first 
barge, the Ropes, and anchored her near the niouth of that channel. 

When the master of the tug saw that the hawser Connecting the first 
and second barges had been cast ofl^, he signaled the Conner to an- 
chor. The master of the Conner had already discovered that the 
hawser was in the water, although he says he had not seen it cast 
ofï, and was preparing to anchor when the tug signaled. He finally 
dropped one of his two anchors ; but the Conner nevertheless brought 
up several minutes later on a shoal southeast of the black buoy CB^ 
at the turn into Gedney Channel. The third barge, the Endicott, did 
not anchor. and was still fast to the Conner when the latter went 
aground. The tug returned at once after anchoring the Ropes, and 
attempted, without success, to release the stranded barge. Wrecking 
pumps from the tug were put aboard the Conner; but she filled so 
rapidly that the pumps were soon disabled. Thereafter, at the rise of 
the tide on the saine day, the tug made another attempt to get the 
Conner afloat, but could only swing her bow around to the east- 
ward. The barge and her cargo became a total loss, and later on the 
wreck was removed by the fédéral authorities. The point at which 
the wreck was located by the United States engineers, from triangu- 
lations taken on April 27th and June 2d, is about 1,000 feet southeast 
of the point at which the libelants claim that the Conner stranded 
on April 22d. 

The master of the barge, in his own behalf, and in behalf of her 
owners and the owner of her cargo, libeled the tug Luckenbach for 
the damages arising from the loss of barge, cargo, and personal ef- 
fects. The Luckenbach brought the schooner Hugh Kelly in as a 
party respondent, by pétition, under the fifty-ninth admiralty rule. 
Subsequently the owner of the cargo petitioned to be joined as co- 
libelaiit. 

The surroimding conditions on the day in question were thèse: 
The tide was the strength of the ebb, from one-third to one-half 
ebb. Its actual strength was estimated by witnesses, who were nav- 
igating with référence to it in this locality, as low as 2 and as high as 
4 miles an hour. An expert pilot, whose qualifications are unques- 
tioned, testified that its normal strength is 2.1 miles, and that it does 
not exceed 3.1 miles under abnormal conditions. The set of the tide 
in this locality when it becomessteady is E. S. E. The wind was from 
the west, about N. W. It was blowing at the rate of at least 10, 
but not more than 15, miles an hour. There was a ground swell from 
lix' soutiiward. 

'i'I/j ;:h:)uner was over 200 feet in length, and drew about 9]A feet. 
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She was proceeding down the Swash Channel substantially on the 
channel course of S. E. V2 S. Her lower sails were set. The booms 
were on tbe port side. Her speed over the bottom is variously esti- 
inated : but it is saf e to say that at no time after she sighted the tug 
did "le make more than 414 miles an hour, and the indications are 
that she was making less as she approached the jonction of the Main 
Ship Channel. 

The gênerai course of the Aiain Ship Channel is E. by N. % N. 
The indications are that the tug was heading up somevvhat on this 
course to keep her long tow in the channel. With the prevailing tide 
and wind the barges would necessarily sag to the southward. The 
tow was a heavy one, ail three barges carrying a full cargo of coal. 
The first barge, the Ropes, was 257 feet long, 44 feet beam, and 
drew 261/2 feet. The second barge, the Conner, was 210 feet long, 
42 feet beam, and drew 24 or 25 feet. The third barge, the Endicott, 
was less than 200 feet long, 35 feet beam, and drew 16 feet. The 
Conner's cargo was 2,147 tons. The estimâtes of the speed of the tug 
and tow vary. The indications are that her speed was at least equal 
to, and probably somewhat in excess of, that of the schoouer. 

The captain of the tug testified that, when the tug and the first 
barge had crossed the line of the schooner's course, he blew several 
blasts of his whistle as a signal to the schooner that he intended to 
keep his course. The schooner, which was then about a quarter of 
a mile ofif, thereupon put her wheel to starboard, dropped the peak of 
her spanker, so that she would answer her helm, and swung off on a 
course parallel with that of the tug and tow until she got the wind on 
the end of her boom. In this situation the captain of the schooner 
practically lost control of his vessel, and the tide carried her into col- 
lision with the barge Ropes. When it appeared to the captain of the 
tug that the schooner's jib boom would go into the mizzen rigging of 
the barge, he reduced his speed for a few moments, so that the barge 
would lose way. When the barge sagged ofï, he increased the tug' s 
speed again, in order to pull the barge clear. It was at or just before 
this juncture that the master of the Ropes cast off the hawser Con- 
necting the first and second barges. 

The captain of the schooner testified that he navigated with réf- 
érence to the expectation that the tug would cross under the schoon- 
er's stern. It was not until the tug crossed his course that he had 
any reason to expect anything else, and then he swung off as described 
by the captain of the tug. He dénies that the tug signaled him at any 
time before the collision- When the tug crossed his course, he was 
400 feet off. His jib boom struck the mizzen rigging of the after 
mast of tlie barge, and, since the tug was going ahead at the time, she 
swung the schooner around, so that her sails swung to starboard. 

[1] So far as the collision is concerned, the fault of the tug Luck- 
enbach is clear. It was her duty to keep ont of the way of the schoon- 
er ; and her contention that she was unable, when danger became 
imminent, to do anything to avoid collision would not, if true, relieve 
her from responsibility. If, under the existing conditions, the master 
of the tug could not tow the three barges in such a way as to enable 
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him to comply with his obligation to keep eut of the way of sailing 
vessels (and such is substantially his testimony), he should not hâve 
aittempted to take them out. If the barges were taken out at that 
time, they should hâve been taken out separately. If the three were 
taken out at one time, the master should hâve awaited conditions which 
would hâve enabled him to comply with his obligation to other ves- 
sels. 

[2] Whether the schooner Kelly was also at fault is a question of 
more difficulty. In its considération several matters to which référence 
was made may be eliminated. In the schooner's answer it is alleged 
that: 

"Tliose in charge of the Kelly's navigation believed that she [the tug] 
would port lier wheel and change the course of her tow to starboard, in order 
to clear said schooner, or stop her headway and yermit the schooner to pass 
across her havvser, which she could easUy hâve done." 

And some of the witnesses testified to the feasibility of the latter 
maneuver. But the captain of the schooner does not support this al- 
légation. Indeed, he was not even questioned about it. He testified, 
as already pointed out, that he navigated with référence to the ex- 
pectation that the tug would cross under the schooner's stern. The 
issue raised by the conflicting testimony as to whether the tug signaled 
the schooner prior to the collision is unimportant, in view of the fact 
that the captain of the tug does not claim to hâve signaled until after 
the tug and first barge had crossed the line of the schooner's course, 
at which time it must hâve been apparent to the schooner, without 
such notification, that the tug would not cross under the schooner's 
stern. Moreover, the criticism of the maneuver finally attempted by 
the captain of the schooner is not persuasive. Under the conditions 
prevailing, I do not think that it was feasible for the schooner to luflf 
or to anchor. Her captain adopted the best course available in the 
emergency ; and the only, considération remaining is whether he should 
bave acted earlier. 

As a privileged vessel, the schooner was not only entitled, but bound, 
to maintain her course as long as it was possible for the burdened ves- 
sel to avoid her, at least in the absence of some distinct indication that 
the burdened vessel was about to fail in her duty. To require the 
privileged vessel to act before such time would be to nullify the gên- 
erai rule. The captain of the schooner says that it did not appear to 
him that the tug would not, or could not, fulfill her obligation until 
she crossed the line of his course. I am disposed to agrée vi'ith him. 
Fie was then, he says, only 400 feet ofï. No other évidence leads me 
to doubt this estimate of distance. The testimony of the captain of 
the tug that when both the tug and the first barge had crossed the 
schooner's course the latter was a quarter of a mile away is so obvi- 
ously at variance with the surrounding facts as to be without weight. 
Until the tug crossed the schooner's course, if she could not stop, or 
even slow down, she could, as Capt. Gray says, bave swung across 
the channel far enough and long enough to permit the schooner to 
pass. When, then, the tug crossed the schooner's course, and it be- 
came apparent that the schooner must act to avoid collision, Capt. Gray 
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says he immediately "hove his wheel hard up" and called ail hands to 
the spanker. The peak of the spanker was let down, and the schooner 
veered around from southeast to about east, and proceeded on a 
parallel course with the tug and tow until, with the light wind and 
tide, she got beyond control and drifted against the Ropes. It is 
true that two schooner captains, who watched the collision from a 
distance of a mile and a half, testified that the tug had gone 300 or 
400 feet across the schooner's course when the peak of the spanker 
fell. I would not rely upon estimâtes of distance made under such 
circumstances, even if the witnesses were positive about it. That the 
tug had crossed the schooner's course at that time, as testified by one 
of the schooner captains whose line of vision would enable him to see 
when she came out on the other side, may well be believed. But that 
fact does not indicate lack of expédition on the part of Capt. Gray. 
The tug was going steadily forward, while the schooner lost headway 
in making the maneuver. Under ail the circumstances I am of the 
opinion that the schooner was not at fault. 

[3] In the considération of events subséquent to the collision, it is 
to be noted that no question is raised with respect to the action of the 
master of the Ropes in casting ofï the Conner a-nd the Endicott. It is 
asserted by the claimants, however, that the loss was the proximate 
resuit, not of the collision, but of the neglect of the captain of the 
barge after being cast off. So far as it is possible to résolve the con- 
tradictions in the statement made by Capt. Printz, of the Conner, his 
account is substantially this: When he discovered that the hawser 
had been cast off, his barge was 100 fathoms west of buoy CB\ He 
realized at once the necessity of anchoring, and thinks he had his port 
anchor down when the tug signaled him to anchor. As the barge 
swung around coming up to the tide on her anchor, she went by the 
buoy, and her stern grounded. It was therefore useless to drop his 
other anchor. The distance from the place of collision to the place 
of grounding was 1,000 fathoms (he changed this later to 1,000 feet), 
and not more than five minutes elapsed from the time he started to 
drop his anchor until the barge stranded. On cross-examination, how- 
ever, he stated that varions efforts which he made to avoid being run 
down by the Endicott and to get back into the channel, before drop- 
ping his anchor, took four minutes. If he was four minutes in drop- 
ping his anchor, he could not hâve had his anchor down until long 
after the tug signaled him. Moreover, in that interval the tide (if 
four knots, as he claims), would bave carried the barge beyond the 
buoy mentioned. His testimony concerning the length of chain let out 
is hardly convincing. Assuming, however, that he had out from 45 
to 60 fathoms, as he claims, it is évident that the barge could not bave 
swung around the buoy CB^ and grounded within that distance, as he 
States, since it is 400 yards from the buoy itself to the nearest point 
upon which she could bave grounded, or where any of the libelants' 
witnesses claim that she did ground. Apart from its inconsistencies, 
Capt. Printz's narrative is discredited by a clear prépondérance of the 
évidence. 

The fact that the schooner, after the collision, proceeded on her 
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way between the Conner and bnoy CB^ proves, at ail events, that she 
was cast off considerably to the westward of that buoy. Capt. Gray, 
of the Kelly, says that when the schooner straightened out on her 
course after the collision, and the Conner was then on a line with the 
black buoys, some 500 feet west of him, he heard the barge's anchor 
chain rattling out. Capt. Linné, of the Ropes, fixed the place wliere 
his barge was when he cast off the hawser at a point over 500 yards 
west of buoy CB^. Capt. Miles, of the Luckenbach, marked the place 
where the Conner was when she cast off at a point 400 yards west of 
that buoy. Upon a considération of ail the évidence, I find that the 
Conner was approximately 400 yards west of buoy CB^ when she was 
cast off.. 

The place where the barge grounded is fixed by the captain of the 
tug at a point about 800 yards southeast of the place where she was 
cast off (marked "C" on libelants' Exhibit 3). Other witnesses fix 
it at the same place. But in ail instances their conclusion is little more 
than conjecture. The location could only be made by them with référ- 
ence to the estimated distance of the stranded barge from the buoys; 
and the difficulty in making an accurate estimate, under the circiun- 
stances, is well known. A comparison of the estimâtes of time and 
distance made by the various witnesses in this case will show how 
unreliable such testimony is. The only location of the wreck that 
can be relied upon is the location made by the United States engineers 
five days after the stranding, aiid again about five weeks later. The 
only criticism attempted to be made of this location is that no com- 
pass bearings were taken. But compass bearings were unnecessary. 
The location thus made is about 1,200 yards southeast of the point 
where the barge was cast off (marked "Y" on libelants' Exhibit 3). 
That this was also the place where the barge originally stranded, I 
hâve no doubt. Apart from the testimony of witnesses who locate it 
there, the testimony of the captain of the barge and the captain of the 
tug is conclusive on this point. The tide flowed into the barge and 
filled her up, and ail the tug's efforts to release her at high tide were 
unavailing. No witness who saiw her condition had any idea that she 
moved after grounding; and it remained for counsel to suggest that 
a barge in her plight, with over 2,000 tons of coal aboard, and a 3,- 
500-povmd anchor down, could hâve shifted nearly 1,000 feet without 
breaking up. 

My conclusion is that the Conner went aground not far from three- 
quarters of a mile southeast of the point where she was cast off. The 
tide was certainly less than three miles an hour. Its normal strength 
after it becomes steady is only a trifle over two miles, and no abnor- 
mal conditions were shown. It appears, therefore, that from 12 to 
15 minutes must hâve elapsed between the casting off and the strand- 
ing. If she dragged her anchor, her speed would be less than the 
strength of the tide, and the time would be longer. Neither the cap- 
tain of the tug, nor the captain of the Conner, saw the hawser cast 
oft'; but both discovered the fact almost immediately afterward. The 
necessity of anchoring at once was obvions ; but the captain of the 
Conner claims that before doing so it was necessary for him to maneu- 
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ver, so as to avoid being run dovvn by the Endicott. His testimony 
concerning his efforts in this direction is so conflicting as to be unin- 
telligible; and the prépondérance of the évidence is clearly against his 
claim that the Conner and the Endicott had any considérable head- 
way when cast off. It is to be remembered that the tug had slowed 
down just before this, and the captain of the Ropes testified that he 
was unable to steer his barge, because she had no headway. More- 
over, if the fact that the Endicott was attached to his barge hindered 
his anchoring, the captain of the Conner should bave cast off the 
hajwser. The Endicott drew so Httle water that there was no danger 
that she would ground. 

The situation, then, appears to bave been this: There was a col- 
bsion between the schooner and the barge Ropes, in which, however, 
the contact was so slight that no damage was done to either vessel. 
Nevertheless the captain of the Ropes, in the exercise of what is con- 
ceded to hâve been a wise précaution under the circumstances, cast off 
the hawser Connecting the two following barges. It was the obvions 
duty of the captain of the Conner to anchor at once, even if he had 
not been signaled by the tug to do so. Eventually he did so, dropping 
his 3,500-pound port anchor. The évidence shows that the bottom was 
good for anchorage ; and that the anchor put over should bave suf- 
ficed to hold such a barge, if sufficient chain were put out. Neverthe- 
less, about 15 minutes later the barge was carried by the tide and 
cast aground on a shoal spot nearly three-quarters of a mile distant, 
with the 3,200-pound starboard anchor on board. The necessary 
conclusion is, either that the captain of the barge neglected to anchor 
until just before grounding, or that, although he did put over one an- 
chor shortly after being cast off, the barge dragged on the anchor, 
and he neglected to give out sufficient chain, or, at ail events, to put 
over his second anchor. In view of the irreconcilable conflict in the 
testimony, it is very difficult to détermine just what happened. Evi- 
dently Capt. Printz did not get his anchor down as quickly as he 
claims. But I believe that the barge dragged her anchor for a con- 
sidérable part of the distance traversed, due to the action of the tide 
and swell on a short anchor chain. In either event the neglect on 
the part of the captain of the barge to take the simple précautions 
which the situation required constitutes the proximate cause of the 
stranding. It is not a case of concurrent fault on the part of the 
tug and the barge. The fault of the barge was not a contributing 
cause. It was, under the circumstances, the efficient and proximate 
cause of the damages claimed. The évidence shows that Capt. Printz 
had ample opportunity, after learning that his barge was adrift, to 
anchor her. There was nothing in the surrounding circumstances to 
cause any particular excitement on the part of an experienced mariner 
in the fact that his barge was cast adrift, and he was ordered to an- 
chor. It was a simple, obvious précaution, and called for the exercise 
of merely ordinary care. If Capt. Printz had exercised ordinary care, 
the barge would not bave grounded. 

The libel and pétition are dismissed, without costs. 
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B. I. DU PONT DE NEMOURS POWDER CO. v. JONES BROS, et al 

(District Court, S. D. OMo, E. D. September 10, 1912.) 

No. 1,599. 

1. Sales (§ 465*) — Conditional Sales— Fiung. 

The rule as to the flling of conditional sales in Ohlo Is the same as 
ttiat provided for the flling of chattel mortgages by Gen. Code, §§ 8560- 
8562, 8568, 8569. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig. 
i 465.*] 

2. Paetnekship (§ 63*) — Natukb of Fibm — Résidence. 

Notwithstanding Gen. Code Ohio, § 11,260, providing that a partner- 
ship niay be sued in its partnersliip name, without alleging or proving 
the names of the indiyiduals constituting the flrm, a partnership is not 
an entity, and cannot hâve a résidence différent from that of the part- 
ners composing it. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. § 93 ; Dec. Dig. 
§ 63.*] 

3. Pabtnership (§ 173*)— Conditional Sales — Execution bt Fiem — Effect. 

A conditional sale contract inade by a partnership in the firm name 
is the individuai act of each of the partners. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 304, 305; 
Dec. Dig. § 173.* 

What constitutes a contract of conditional sale, see note to Dunlop v. 
Mercer, 86 0. C. A. 448.] 

4. Sales (§ 465*) — Conditional Sales— PAEiNERsnip — FiLiwa. 

Gen. Code Ohio, § 8568, provides that a contract of conditional sale, 
to be valid against bona flde purchasers and mortgagors, shall be de- 
posited vplth the county recorder of the county where the person sign- 
Ing the instrument résides at the time of the exécution, if a résident of 
the State. Jleld that, where a contract of conditional sale was executed 
by the members of a flrm, who reslded in différent couutles, a flling in 
the county in which one of the partners resided and in which the flrm's 
principal place of business was located was Insufficient, without addl- 
tional flling in the county where the other partner resided. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig. 
§ 465.*] 

5. Sales (§ 465*) — Conditional Sales— Filinq — Eemoval of Pbopebty. 

Where a contract of conditional sale is properly flled in conformity 
with the Ohio law, the temporary removal of the property to another 
State will not defeat the seller's lien or right to enforce the contract. 

[l'^d. Note. — For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig. 
§ 465.*] 

6. Sales (§ 451*) — Conditional Sales — Enforcembnt — What Law Gov- 

EBNS. 

Where a buyer of certain construction cars under a conditional sale 

■ contract teniporarlly removed tliem to Indiana, but the seller did not 

seek any relief under his contract in that state, a fédéral court sitting 

in Ohio would not apply the Indiana law in determining the seller's 

rights as against the buyer's creditors in insolvency proceedlngs. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1323; Dec. Dig. § 
451.*] 

7. Sales (§ 451*) — Conditional Sales — What IjAW Governs. 

Défendant purchased certain construction cars for iutervener pursuant 
to a conditional contract of sale, wliicli, vt'ith the notes for the price, 

•For other cases see same topic & § ncmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was executed In Illinois. The contract recited that défendant was an 
Ohio partnership. It was verifled as required by the Ohio statute, and 
was Imperfectly flled in that state. The parties contemplated tliat the 
cars should be removed from place to place as the exigeneies o£ defend- 
aut's business required, and that directions for such removal should 
emanate from defendant's principal office in Ohio, and that when not in 
use they should be returned there. Hcld, that, in proceedings by the sell- 
er to recover the property against the buyer's receiver in insolvency pro- 
ceedings in Ohio, the court would apply the Ohio law, under the rule 
that the liability of property to be sold under leg^l process issuing from 
the courts sitting in the state where the property is located must be de- 
termined by the law of such state. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1323; Dec. Dig. § 
451.*] 
8. Courts (§ 372*) — Fédéral Courts— State Court DECisio>fs— Cokclusive- 

NESS — CHATTEL MoRTGAGES — CONDITIONAL SaLES. 

There being so much of a local nature entering into conditlonal sale 
eontracts and chattel mortgages, a fédéral court will accept the settled 
law of each state as décisive in respect to any case with référence to 
such eontracts arising therein. 

[Ed. Note. — For other cases, see Courts. Cent. Dig. §§ 977-979; Dec. 
Dig. § 372.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

In Equity. Suit by the E. I. Du Pont de Nemours Powder Com- 
pany against Frederick R. Jones and Goshorn A. Jones, partners 
doing business as Jones Bros. On demurrer and plea to intervention 
of the Western Wheeled Scraper Company. Sustained. 

H. B. Arnold, of Columbus, Ohio, for receivers. 
Gumble & Gumble, of Columbus, Ohio, for intervener. 

SATER, District Judge. This case is submitted on the demurrer 
and plea of the receivers to the intervening pétition and the amend- 
ment thereto of the Western Wheeled Scraper Company. The first 
question for décision is this : Under the Ohio statute, is a condi- 
tlonal sales contract void as against partnership creditors, if executed 
by a partnership in the firm name and filed by the vendor in the county 
only in which such partnership has its usual place of business; one 
of the partners being a résident of such county and the other a résident 
of another county in such state? 

Frederick R. Jones, a résident of Franklin county, and G. A. Jones, 
a résident of Hamilton county, were, on and prior to September 12, 
1910, and ever since hâve been, partners engaged in business as rail- 
road and gênerai contractors, under the firm name and style of Jones 
Bros. On that date the partnership and the intervener entered into 
a conditional sales contract, entitled a "car lease," and signed, "Jones 
Bros., by G. A. Jones," whereby certain cars, designed for use in 
construction work, were hired and leased to the Jones Bros. The cars, 
the title to which was retained by the lessor, were sold and delivered 
at Aurora, 111., and shipped to and used in Ohio, until November 
12, 1911, and thereafter in Indiana. The Jones Bros, executed and 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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delivered nine notes for the iinpaid purchase money, aggregating 
$12,776.38, and entitled in the lease the rental for such cars. The 
lease authorizes the lessor, in case of any defauh on the part of the 
lessees, or of the institution of any légal proceedings against thcm 
affecting the cars, to déclare, on 10 days' notice, ail unpaid install- 
ments immediately due and payable, and to take immédiate and ex- 
ckisive possession of the rolling stock in question, wherever found, 
and hold, lease, use, enjoy, and operate the same, and apply the earn- 
ings and rentals to the satisfaction of the unpaid installments, or, on 
like notice, to sell the same at the lessor's option, as an entirety or 
in lots, at public or private sale, at such place or places as it may 
elect. In case of fuU payment of ail sums due under the contract, 
a!id the further sum of $1, the lessor was bound to convey the 
cars to the lessee. 

The lease, duly verified, was filed November 1, 1911, with the re- 
corder of Franklin county, in which, the intervener allèges, the "part- 
nership resided and had its principal place of business" ; but it was 
not filed with the recorder of îdamilton county. On December 6th, 
on complainant's bill and application, receivers were appointed by 
this court for the Jones Bros, as individuals and as a partnership. 
The receivers returned the cars to Ohio and sold them under an order 
of court about the time of the filing of the intervening pétition. The 
intervener asks for a delivery of the cars, or for the payment of the 
above-mentioned notes. Its position, which is controverted by the 
receivers, is that under the law merchant a partnership is a quasi 
corporation ; that the statute which permits a partnership to sue and 
be sued in its firm name (section 11,260, Ohio General Code) bas 
constituted it an artificial person, or distinct entity, like a corpo- 
ration ; that as such it bas a résidence at its usual or principal place 
of business ; and that to maintain the vendor's priority it was not neces- 
sary to file the contract elsewhere than in the county in which tlie 
partnership had its usual place of doing business. 

[1] Were this a proceeding in bankruptcv, the case wonld be con- 
trolled by Re National Cash Register Co.," 174 Fed. S79, 98 C. C. 
A.. 425 (C. C. A. 6). The proceeding, however, is purelv équitable. 
In actions of like character, the status of an unfiled conditional sales 
contract nnder the Ohio statute was defined in Hamilton v. David C. 
Beggs Co. (D. C.) 179 Fed. 949, and Cincinnati Equipment Co. v. 
Degnan, 184 Fed. 834, 107 C. C. A. 158 (C. C. A. 6). If the con- 
tract in question was not filed as required by statute, it falls within 
the rule announced in those cases, and the intervener's position is then 
that of a gênerai créditer. In the absence of any utterance by the 
Suprême Court of the state as to the validity of a conditional sales 
contract as against creditors and subséquent bona fide mortgagees of the 
vendee, whose status is the same as or akin to that of the one now 
under considération, recourse is had, for a détermination of the ques- 
tions hère involved, to the Ohio statutes aft'ecting partnerships and 
chattel mortgages given by them, and to the décisions touching the 
same rendered by such court and by the courts of other states having 
similar statutes. The rule as to the filing of the two kinds of instru- 
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ments is the same, as will be seen by comparing sections 8560, 8561, 
and 8562 with sections 8568 and 8569, General Code. Section 8568 
requires such a contract to be deposited with the county recorder of 
the county where the person signing the instrument résides at the 
time of its exécution, if a résident of the state, and, if not such rési- 
dent, then with the county recorder of the county in which the prop- 
erty is situated at the time of the exécution of the instrument. 

[2| Résidence cannot be predicated of a partnership. Section 8099 
recjuires every partnership transacting business in the state under a 
fictitious name or a désignation not showing the nanies of the per- 
sons interested as partners therein, to file with the clerk of the court 
of common pleas of the county in which its principal office or place 
of business is situated a certificate, to be indexed by him, stating 
the names in full of ail the members of the partnership and their respect- 
ive places of résidence. Section 11,286, relating to the service of sum- 
mons, provides that it shall be made by delivery of a copy to the de- 
fendant personally, or by leaving it at his usual place of résidence, 
or, if the défendant be a partnership, sued by its company name, 
by leaving a copy at its usual place of doing business, or with any 
member of such partnership. Service of garnishee process is made in 
the same manner. Section 11,833. None of the foregoing statutory 
provisions attribute a résidence to a partnership. On the contrary, 
they clearly draw a distinction between a partnership's usual place of 
doing- business and the résidence of a défendant who is a natural 
person, and this distinction is clearlv recognized in Smith v. Hoover, 
39 Ohio St. 249, Grady v. Gosline'& Barbour, 48 Ohio St. 665, 29 
N. E. 768, and Byers v. Schlupe, 51 Ohio St. 300, 38 N. E. 117, 25 
L. R. A. 649, and impliedly so in Whitman v. Keith, 18 Ohio St. 134. 
In the Byers Case, 51 Ohio St. 314, 316, 38 K. E. 121, 25 L. R. A. 
649, it is said : 

"A piirtiiersUii) is not, In our jndî-'nieut, a légal entity, having, as sufli, a 
domicile or resitUnice seiiarate and distinct from that of the individuals who 
coustltute it. To what e.Ytent residenecî may be aftirnied of a partnership as 
such was considered by the court in Fitzgerald v. Grlnnnell, 64 Io\va,'201 
[20 N. W. 170]. In the dissenting opinion there is much force, and we cite 
the same with our concurrence: 'liesidence * * * jj, ^ly opinion can be 
predicated only of a person, natural or aitilicial. A partnership, as distin- 
guislied from the members coniposing it. is nelther. liesides, it ai)pears to 
me that, in any vlew. the mère fa et that a partnership muintains for the 
tran.saction of its business an establislied agent in a county where neither 
partner résides cannot constitute the ]ia)-tnershi]) a résident of such county. 
There is uo pretei;se that an individual would liecome a résident of a county 
b.v uierely transacting business therein tln'ough an estal)lishe(l agent, and I 
am not able to sce that a différent rnie should be api)lied to a i)anuership.' 
* * * It may perhaiis be nrged that, altliough the individual partners com- 
posing a Hrm réside in another state. the liartnership is to be deemed rési- 
dent in a state wliere it has a 'usual |ilace of doing business,' Kut the stat- 
ute. In iircscriliing the manner of serx'iee and return of summons, recoguizes 
both a place of résidence and a i)lace of business. And the one is not to be 
regarded as identical with the other." 

The provision in section 11,260 that a partnership formed for the 
purpose of carrying on a trade or business in Ohio, or holding prop- 
erty therein, may sue or be sued by the usual or ordinary name which 
200 F.— 41 
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it has assumed, or by which it is known, and that in such case it shall 
net be necessary to allège or prove the names of its individuals, is pro- 
cédural in its nature only and does net change the essential f eature of 
a partnership. Gilmore, Part. 117, 118. Some of the state trial courts 
hâve broadly announced that the effect of such législation is to con- 
stitute a partnership an artificial person or distinct entity, but in Whit- 
man v. Keith, 18 Ohio St. 143, 144, the section is correctly inter- 
preted thus: 

"The remedy provided by the statute whieh authorizes .suits to be brought 
by and against partners in their flrin name is not a snbstitute for the rem- 
édies previously existing, but is in addition thereto. * * * it follows that 
partnership liabilities niay be enforced by action brought under this statute, 
and pureuant to Its provisions, or by suit against the partners by their in- 
dividual names, as before the statute, at the option of the plaintiff. * * * 
The purpose of this statute was to give to every partnership of the liind 
whieh it describes a status in court as a person — an artificial or idéal per- 
son, it is true, but still the status of a person — who is regarded as the ovvner 
of the partnership property and rights in action, and is responsible for the 
partnership debts and liabilities of every Ivind. To render the administration 
of justice more convenient and easy, this statute authorizes suits to be 
brought by and against this idéal person lu the name which the partners 
hâve seen fit to give it, and authorizes judgnients which may be rendcred 
against it to be satisfled by exécutions to be levied only on the partnership 
property." 

See, also, Byers v. Schlupe, supra ; Haskins v. Alcott, 13 Ohio St. 
210, 216; Bâtes on Partnership, § 1059. 

The utterances of the English courts are in harmony with the fore- 
going, as will appear from Re Beauchamp Bros., [1894] 1 Q. B. 
1, 7, and Western National Bank of the Citv of New York v. Ferez, 
[1891] 1 Q. B. 304, 314, in which latter case it is said: 

"When a firm name is used, it is only a convenient method for denoting 
those persons who compose the firm at the time when that name is used, 
and a plaintiff who sues partners in the name of their firm in truth sues 
them severally, just as much as if he had set out ail their names." 

As regards the doctrine of partnership entity, it may be observed 
that one conception of a partnership, arising out of the agreement on 
which it is founded, is that it is an aggregation of persons associated 
together to share its profits and losses, owning its property and liable 
for its debts. Another conception is that it is an artificial being, a 
distinct entity, separate in estate, in rights, and in obligations, from 
the partners who comoose it. Re Bertenshaw, 157 Fed. 363, 365, 85 
C. C. A. 61, 17 L. R. A. (N. S.) 886, 13 Ann. Cas. 986. The intervener 
adopts the latter conception, and relies on Curtis v. Hollingshead, 14 N. 
J. Law, 402, 409, 410, Pooley v. Driver, L. R. 5 Ch. D. 458, and Par- 
sons on Partnership (4th Ed.) § 184, to which may be added the discus- 
sion in Bâtes on Partnership, c. 8, § 170 et seq., and anthorities cited 
in Re Telfer, 184 Fed. 224, 106 C. C. A. 366 (C. C. A. 6). In West 
V. Valley Bank, 6 Ohio St. 168, 173, a firm is characterized as an idéal 
mercantile person. This is the mercantile conception of a partnership. 
Gilmore, Part. 114 et seq. The légal conception, however, is quite dif- 
férent. Gilmore, Part. 117; Bâtes, Part. § 170. In Byers v. Schlupe, 
51 Ohio St. 314, 38 N. E. page 121, 25 L. R. A. 649, the attitude of 
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a partnership in the eye of the law, as viewed by the Ohio court, is 
stated thus : 

"The members of a partnership do not form a collective whole, distinct 
from the indivlduals eomposlng it; nor are they coUeetively endowed wlth 
any capaeity of acquiring rights or incurring obligations. The rights and 
liabilities of a partnership are the rights and liabilities of the partners. 1 
Lind. Part. 5. It is not a création in which the identity of the indlvidual 
members is merged and lest, in seeking to enforce against them the obliga- 
tions of the flrm." 

The doctrine of partnership entity, irt the sensé that a partnership 
is an idéal artificial person or being distinct from the individuals com- 
posing it, and in which the identity of the individual members is merged 
and lost, does not obtain in Ohio. Nor does the judicial récognition of 
the doctrine of partnership entity change the established rule fixing the 
substantive rights either of the creditors of the partnership or of ils in- 
dividual members. Re Telfer, 184 Fed. 230, 106 C. C. A. 366. The 
partnership entity, after the enactment of the remédiai statute permit- 
ting it to sue or be sued in the firm name, remained precisely the same 
as that prier to its passage, plus the remédiai right thereby conferred. 
Such enactment does not afïect the application of the statutory require- 
ment that a chattel mortgage shall be filed with the recorder of the 
county where the mortgagor résides at the time of its exécution. The 
same rule consequently applies as to the filing of such an instrument 
in Ohio as in those states in which the common-law rule is in force — 
the rule that actions affecting partnerships must be brought in the name 
of or against the individuals composing the same. 

[3, 4] A chattel mortgage or conditional sales contract made by a 
partnership in the firm name is in fact the individual act of each of 
the partners ; the real mortgagor or contracting party being the part- 
ners. Bueb V. Geraty, 28 Mise. Rep. 134, 59 N. Y. Supp. 249; Gil- 
more, Part. 121, 123; Bâtes, Part. §§ 179, 439; Smith v. Burnett, 3 
Ohio Cir. Ct. R. 595 ; Oranger v. Adams, 90 Ind. 87 ; Jones, Chat. 
Mortg. § 257; Cobbey, Chat. Mortg. §575; 6 Cyc. 1085. The chattel 
mortgages considered in Westlake v. Westlake, 47 Ohio St. 315, 24 
N. E. 412, Aultman & Co. y. Guy, 41 Ohio St. 598, and Devine & 
Thomas v. Taylor, 12 Ohio Cir. Ct. R. 723, were executed in the names 
of the partners. In each instance the rule was applied that a mort- 
gage, to maintain its priority as against other creditors and subséquent 
purchasers and mortgagees in good faith, should be filed in each of 
the townships (the law then requiring such) in which the respective 
mortgagors resided. In Smith v. Burnett, a persuasive case, in which 
the same argument was made in vain which is made hère, it was held, 
regarding a chattel mortgage made by a partnership in the firm name, 
that: 

"Although made in the name of the partnership, it is the individual act of 
each member, and when the statute so specifically provides for the flllng in 
the township where a partner résides who is a résident of the state, vs'e think 
it should be foUowed." 

Granger v. Adams is like the case at bar in that the mortgage was 
executed by one partner in behalf of the firm. EHiott, ]., in deciding 
the case, said : 
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"The fact that the mortKiifre is execnted by a pai-tiiersliip composée! of sev- 
eral members does net change the nile. Ail the partners are mortfçagors, 
and, as the flrni can hnve no place of résidence, the rcKidenee of the niort- 
gagors must be that of the indivulnals coniposlng the partuershlp. In ordl- 
nary légal proccedings, the partuershlp is reached throngh the individnal 
partners. If an action is bronpht against partners, process uiust be served 
upon each meniber of the firm ; if actions are institnted. it must be in the 
name of ail the members. The act of the partnersUlp is the aet of ail tlie 
members. the firm representing them in the act. * * * jt scems clear 
upon principle that n niortgage of goods execnted by a partnership ninst be 
recorded in the counties ^Yhere the partners réside, an.d so the authoritics dé- 
clare." 

The same resuit was obtained in Bueb v. Geraty, which vvas decided 
under a New York statiite which to ail intents and purposes is the same 
as that of Ohio. Stewart v. Platt, 101 U. S. 731, 25 h. Ed. 816, which 
also arose in New York, was heard on appeal from the décision of 
Mr. Justice Hunt, 19 Fed. Cas. 852, Fed. Cas. No. 11,220. Mr. Jus- 
tice Harlan said: 

"The question thus preseuted is within a vevy narrow compass. and is not 
free from difficulty. Its solution dépends upon the nieaning of the word 'ré- 
side' eniiiloyed in the statute. It is to be regi'etted that we are not guided 
by some direct controlling ad.iudication in the courts of New York construhig 
the statute under examinatiou. But no such décision lias oeen bronght to 
our attention. With some hésitation we bave reached the conclusion that a 
chattel mortgage, execnted by a tirm upon firm property, Is void, under the 
New York statute, as against creditors, subséquent purchasers, and mortga- 
gees in good faitli, uniess flled in the city or towii where the individnal mem- 
bers of the firm severally réside. The statute upon its face furnishes per- 
suasive évidence that its framei's iutended to make a sharp distinction be- 
tween tlie i)lace where the property might be at the time of the exécution of 
the mortgage and the place of the luortgagor's résidence. If he be a iionres- 
ident of the state of New York, the mortgage niay be filed in the town or 
city W'here the property shall be nt the time of the exécution of the mort- 
gage. If hè be a résident, then bis résidence, not the actual situs of the 
proiJerty. governs. If . thèse instruments be execnted by several résident 
mortgagors, the statute would seeni to require that the mortgage be filed iu 
the towns or cities wliere the mortgagors at the time respectively réside." 

The conclusion reached is that the conditional sales contract hère in 
question, like a mortgage execnted in the firm name, should hâve been 
filed in both of the counties in which the rnembers of the firm respec- 
tively réside. The reasons justifying such a statute as exists in Ohio 
are well stated in Morrill v. Sanford, 49 Me. 566, De Courcey v. Col- 
lins, 21 N. J. Eq. 357, and Bueb v. Geraty. 

[5, 6] The intervener further insisls that, the property having been 
removed to the state of Indiana and being there located at the time the 
receivers were appointed, the law of that state governs. Winchester 
Wagon Works, etc., Co. v. Carman, 109 Ind. 31, 34, 9 N. E. 707, 58 
Am. Rep. 382, is cited to the point that the vendee of property sold 
as thèse cars were, cannot, prior to full payment therefor, sell or in- 
cumber such property so as to defeat the title of the vendor. The cars 
were but temporarily in that state. If the contract of sale had been 
filed in conformity to the Ohio law, the reinoval of the property to 
Indiana would not bave defeated the vendor's lien or bis right to en- 
force it. Kanaga v. Taylor, 7 Ohio St. 134, 70 Am. Dec. 62 ; Blystone 
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V. Burgett, 10 Ind. 28, 68 Am. Dec. 658; Ames Iron Works v. War- 
ren, 76 Ind. 512, 40 Am. Rep. 258. But as the intervener did not seize 
or attempt to seize the cars in Indiana, and is not seeking relief in that 
State, vve are not called upon to détermine what its rights woidd hâve 
been, had it proceeded there. 

[7] It is also urged that the contract and notes are governed and 
that the rights of tlie parties must he determined by the law of Illinois, 
in which the filing of the contract is not required, because the cars 
were sold and delivered in that state and the notes for the unpaid pur- 
chase price are ma<le payable there. The contract recites that the 
vendee is an Ohio partnership. It was verified as required by the Ohio 
statute and, in an imperfect way, liled in this state. The vendor en- 
deavored to comply with the Ohio law, and appeals to it to establish 
the sufficiency of such filing. The parties contemplated that the cars 
would be removed from place to place as the exigencies of the ven- 
dee's business required, that the directions for their removal and trans- 
portation from place to place would originate from the vendee's prin- 
cipal office in Ohio, and that, if assembled, they would, when not 
in use, be returned there. The contract, whether it be considered with 
référence to the statute of Illinois or of Ohio. is valid as between the 
parties. In the former state it is valid as against an assignée for the 
benefit of creditors. Hooven v. Burdette, 153 111. 672, 39 N. E. 1107; 
Trust Co. V. TrumbuU, 137 111. 180, 27 N. E. 24. But as it was 
not filed as required by the Ohio statute, its status, in this state, is 
the same as if it had not been filed at ail, and it is therefore void as 
to the vendees' receivers, as it would hâve been as to their assignée 
in insolvency, had one been named. In Cheney v. Maumee Cycle Co., 
64 Ohio St. 215, 60 N. E. 209, it is said: 

"The effect of the appointmeiit, and the seixure of the property by the re- 
eeiver, was to fasten the elalms of the ereditors upon it and to give that 
offleer control over it for the Iieneflt of creditors, and in this re.spect his re- 
lation to it was^, for ail practical purposes. the same as that which an as- 
signée would hâve had. The j)ro]jerty thus seqiiestered was held by the re- 
eeiver as effectually as an assignée could hâve held it, or as creditors could 
bave held it by attachaient or levy. In no other way tlian throngh him could 
the rights of creditors be worked ont, aud, in this aspect of the case, he 
represents the creditors rather tlian the debtor.'' 

It therefore follows, as was held in the Hamilton and the Cin- 
cinnati Equipment Company Cases, that the cars were as effectually 
seized by this court for the benefit of the vendees' creditors as if taken 
by attachment or upon exécution. Especially is this true because 
citizens of Ohio are creditors of the vendees and are interested in 
the outcome of this proceeding. 

The liability of property to be sold under légal process issuing from 
the courts of the state where it is situated must be determined by 
the law there, rather than that of the jurisdiction where the owner 
lives. This rule rests on the ground that every state has the right 
to regulate the transfer of propert}' within its limits, and that who- 
ever sends property to it impliedly submits to the régulations con- 
cerning its transfer in force there, although a différent rule of trans- 
fer prcvails in the jurisdiction where he résides. He has no absolute 
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right to hâve the transfer of property lawful in such jurisdiction re- 
spected in the courts of the state where it is located, and it is only 
on the principle of comity that such right is ever allowed. When 
the laws and policy of a foreign state clash and interfère with the 
rights of citizens in the state where the parties to the contract seek 
to enforce it, as one or the other must give way, that prevaihng 
where the rehef is sought must hâve the préférence. Fuller v. Steig- 
Htz, 27 Ohio St. 355, 364, 22 Am. Rep. 312; Hervey v. Rhode Island 
Locomotive Works, 93 U. S. 664, 23 h. Ed. 1003 ; Green v. Van Bus- 
kirk, 7 Wall. (74 U. S.) 139, 19 L. Ed. 109; Parker v. Brown, 85 Fed. 
595, 596, 29 C. C. A. 357 (C. C. A. 6) ; Re Green (D. C.) 134 Fed. 
137, 139. The lex fori régulâtes the nature, efifect, and extent of the 
remedy. Heaton v. Eldridge & Higgins, 56 Ohio St. 87, 97, 98, 46 
N. E. 638, 36 L. R. A. 817, 60 Am. St. Rep. 737; Harrison 
V. Baldwin, S Ohio Cir. Ct. R. 310, 312; Story, Conflict of Laws, 
§ 556. 

Boyer v. Knowlton Co., 85 Ohio St. 104, 97 N. E. 137, 38 L. R. 
A. (N. S.) 224, i s décisive. The contract of conditional sale in that 
case had not been filed. The vendor, a New York créditer, contested 
the right of a chattel mortgagee to seize the property, because his 
chattel mortgage, which had been filed, was not refiled as provided 
by the Ohio statute. It was argued that the unfiled contract of sale 
v/as good in New York and that rules of comity between the states 
should make it good in Ohio. The syllabus (which in Ohio states the 
rule of the case) is as follows : 

"Written contracts of conditional sale of Personal property, sltuate in 
Ohio, although made in another state, must be made and verified as pro- 
vided in section 4155 — 2, R. S., in order to préserve the title in the vendor, 
as against subséquent purchasers and mortgagees in good faitU and eredi- 
tors, eveu 1£ such contracts are in accordance with the law of the state 
where entered iuto. The rule of comity between states does not supersede 
compllance with said section." 

The intervener lays stress on Lane v. Roach's Banda Mexicana Co., 
78 N. J. Eq. 439, 79 Atl. 365, and Hubbardston Lumber Co. v. Cov- 
ert, 35 Mich. 254; btit thèse cases are readily distinguishable from the 
présent one. The Covert Case must be read in the light of Briggs v. 
Leitelt, 41 Mich. 79, 81, 1 N. W. 942, First Nat. Bank v. Weed, 89 
Mich. 357, 373, 50 N. W. 864, Kane v. Rice, Fed. Cas. No. 7,609, 
Gilmore, Part. 116, 117, Bueb v. Gerat}', and Jones on Chattel Mort- 
gagcls, § 259, note. In any event, we are not controlled by the déci- 
sions of other states. 

[8] There is so mtich of a local nature entering into conditional 
sales contracts and chattel mortgages that a fédéral court will accept 
the settled law of each state as décisive in respect to any case arising 
therein. Etheridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 35 
L. Ed. 171 ; Chicago Union Bank v. Kansas City Bank, 136 U. S. 223, 
10 Sup. Ct. 1013, 34 L. Ed. 341 ; liamilton v. David C. Beggs Ce, 
supra. 

The plea and demurrer are sustained, and the intervening pétition 
and the amendment thereto are dismissed. The intervener may prove 
its claim as a common creditor. 
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SMITH V. JONES LUMBER & MERCANTILE CO. et al. 
(District Court, W. D. Wiseonsin. December 4, 1912.) 
No. C4a. 

L COUBTS (§ 508*) FEDERAL COURTS — ACTION IN StATE COUKT — StAY^JU- 

KISDICTION. 

Act March 3, 1887, c. S73, § 3, 24 Stat. 544, as amendea by Act Aug. 
13, 1888, c. 866, 25 Stat. 436 (TJ. S. Comp. St. 1901, p. 582), provides that 
every receiver ajujointed by tb.e ferlerai cou]-t may be sued in respect to 
any act or transaction of bis in carrying on tlie business conducted with 
the property in liis hands, without previous leave of the court by wblch 
he was appoiuted, subject, however, to the gênerai equity jurisdiction 
of the court. Held, that fédéral courts bave no power to restrain or stay 
suits in the state courts against their recelvers. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1418-1430; Dec. 
Dig. § 508.* 

Enjoining proceedlngs in state courts, see notes to Gamcr v. Second 
Nat. Bank of Providence, 1 C. C. A. 901; Central Trust Co. of New 
York V. Granthani, 27 C. C. A. 575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

2. Receivers (§ 186*) — Suits Against Receivers — Effbct. 

■Suits against a receiver are in effect only against the recelvership ; he 
beiiig regarded in the nature of a corporation sole, and the judgment 
recovered being against the funds in his hands. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 374-377; 
Dec. Dig. § 186.* 

Actions by and against receivers of fédéral courts, see note to J. I. 
Case Plow Works v. Finks, 26 C. C. A. 49.] 

3. Receivees (§ 186*) — Misfeasance — Négligence — Effect. 

Contracts, misfeasances, and négligences of a receiver, other than Per- 
sonal misconduct or Personal négligence, are officiai and judgments re- 
covered against a receiver are payable only out of the proi>erty in his 
hands ; his liability being terminated by discbarge. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 374-377; Dec. 
Dig. § 186.*] 

4. Receivers (§ 140*) — Olaims Against Receiver — Limitations. 

Where a receiver was appointed to sell and distribute the assets of a 
corporation, and pending the recelvership tort clainis arose in favor of 
certain persons, because of the breaking of certain dams in the receiver's 
possession, on some of wblch suit was brought in the state court, the 
fédéral court, while having no power to restrain such suits, was not 
bound to stay the administration of the funds derived from the sale of 
the corporation's assets until the state statute of limitations had run 
against actions for tort against a receiver, but was entitled to limit a 
tinie within which ail claims against the fund should be flled iu the féd- 
éral court. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 261-2G6; Dec. 
Dig. § 149.*] 

In Equity. Suit by the State Bank of Chicago against the La 
Crosse Water Power Company to foreclose certain mortgages, in 
which Clément C. Smith was appointed receiver. Cross-bill by the 
receiver against the Jones Lumber & Mercantile Company, the 
City of Black River Falls, and others to restrain the prosecution of 
tort actions in the state court, and to compel proof of the tort claims 
as claims against the funds arising in the foreclosure proceedings. 
Denied in part. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Miller, Mack & Fairchiid, of Milwaukee, Wis., for complainant. 
"William H. Frawley and Thotrias F. Frawley, both of Eau Claire, 
Wis., for défendants. 

SANBORN, District Judge. Cross-bill filed by leave of court in 
the foreclosure suit in this court of State Bank of Chicago v. La 
Crosse Water Power Company to foreclose certain mortgages, begun 
August 10, 1911, in which Mr. Smith was appointed receiver August 
10, 1911. A decree of foreclosure and sale was entered August 17, 
1912, and sale thereunder October 11, 1912, which has been condi- 
tionally confirmed. This cross-bill grows out of claims against the 
receiver by reason of the breaking of two dams in his possession as 
receiver, known as the Dells dam and the Hatfield dam, October 6, 
1911, by which great damage occurred in the city of Black River 
Falls, Jackson county, Wis. Persons injured by the flood claim that 
the dams broke by reason of the négligence of servants of the receiv- 
er, who were in the control and opération thereof ; and both the Jones 
Company and the city bave brought suits against the receiver in the 
circuit court for Jackson county to recover damages for his alleged 
négligence. 

The cross-bill is brought upon the theory that thèse tort claims are 
in effect against the fund realized from the sale. This fund, after 
deducting prior claims given préférence by an order modifying the 
decree, will, if the purchasers comply with the amended decree, 
amount to about $180,000, while the damages claimed against it ap- 
proximate $1,000,000. It is alleged in the cross-bill that other per- 
sons besides the Jones Company and the city are interested in the 
fund by reason of négligence claims arising from the breaking of the 
dams, so that the fund is insufficient to pay the claims in full. 

It is sought to bring the administration of the fund into this court 
by compelling ail persons to hère litigate their tort claims, for the 
following reasons : The estate in the receiver's hands, consisting only 
of the balance of the fund arising from the sale, is insolvent ; the lit- 
igation of each tort claim separately in the state court will cause in- 
creased expense; the administration will be delayed, since actions 
for such alleged négligence may be begun at any time within six years 
from the date of the giving way of the dams ; if ail such actions are 
to be defended by the receiver, the cost will greatly reduce the div- 
idend to be ultimately declared, and may entirely exhaust the fund; 
amd the proper rules of équitable administration require that this 
court take sole jurisdiction of ail such claims, in order to prevent a 
multiplicity of suits and préserve the fund for those entitled thereto. 

It is accordingly prayed that the claims be determined exclusively 
in this court, so that the fund may be equitably distributed and paid 
into court, the receiver discharged, and the tort claims against him 
barred, ail persons restrained from proceeding against him as re- 
ceiver, and be required to claim only against the fund, the Jones Com- 
pany and city restrained from prosecuting their suits in the state 
court, amd they and ail others be required to exhibit their claims and 
become parties to the foreclosure suit by February 1, 1913, and in 
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default thereof be prëduded from the benefit of any decree or dis- 
tribution of the fund derived from the sale. 

On Kovember 4, 1912, the purchasers petitioned for confirmation 
of the sale. At the same time the Jones Company and the city ap- 
plied for an amendment of the decree, so as to provide that any judg- 
ments recovered by them be paid out of the proceeds of the sale, 
ordering a resale, with a provision for a minimum price of $1,000,- 
000, and that such sale should not adversely affect them. Upon this 
hearing an amendment to the decree was made November 6, 1912, 
providing, among other things, that the whole bid of $500,000 should 
be paid in cash, except $75,000 payable in bonds, and that the sale 
be confirmed ; but the purchasers were allowed four months to com- 
ply with the decree as amended, and in default of such compliance 
the sale be set aside, and the $100.000 in money paid at the time of 
sale be refunded. The receiver is still in possession of the property 
sold, and steps for reorganization and compliance with the amended 
decree are in progress. 

The property bas been sold, fully discharged of ail claims of third 
persons against it, whether arising ex contractu or ex delicto, ail which 
claims bave been transferred to the fund paid or to be paid by the 
purchasers. The two suits now pending against the receiver in the 
state court were begun on the day of the sale. Afteirwards, on péti- 
tion of the plaintifïs in those suits, their claims were decreed to be 
against the fund, not the property sold, in a certain order of priority. 
Recoveries in the suits would constitute claims against the fund for 
the amounts recovered, or, in case the fund were insufficient, for pro 
rata amounts. So the somewhat embarrassing question is presented 
whether the court, without restraining the suits in tlie state court, 
shall in efïect render litigation in the state court useless by requiring 
ail claims against the fund to be presented and liijuidated in this court. 
If this is not done, other suits against the receiver for the breaking 
of the dams (unless he should be sooner discharged) may possibly be 
brought at any time up to the end of the period of limitation, October 
11, 1917. This might greatly embarrass the administration of the 
fund by reason of delay. 

[1] The course of proceeding would be clear and plain, were it not 
for the statutory rule adopted in the jurisdiction act of 1887, as 
amended bv 25 Stat. 436, 4 Fed. Stat. Ann. 387, U. S, Comp. Stats. 
1901, p. 582, and section 66, Judicial Code 1911 (Act Alarch 3, 1911. 
c. 231, 36 Stat. 1104 [U. S. Comp. Stats. Supp. 1911, p. 155]), which 
reads as follows : 

"Sec. .'ï. Tliat every receiver or maiiager of any property aiipolnted by any 
court of tlie Uiiltert States niay lie ,sned in respect of any act or transaction 
of liis in cari-yin,!; on the business eonnected with such property, withont the 
previoTiK leave of the court in which such receiver or manager was ap- 
pohited ; Imt such suit shall he suli.iect to the gênerai equity jurisdiction of 
thé court in which such receiver or manager was appointed, so far as the 
same shall be uecessary to the ends of justice." 

This statute bas been given a rather libéral construction, as one 
further limiting the fédéral jurisdiction. It — 

"ahrogated the rule that a receiver eould not be sued without leave of the 
court appointing hiin, and gave the citizen the unconditional right to hring 
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his action In the local courts, and hâve thé justice and amount of his de- 
mand determined by the verdict of a jury. He ceased to be compelled to 
litigate at a distance, or in any other forum, or accordlng to any other 
course of justice, than he would be entitled to if the property or business 
were not being admiuistered by tlie fédéral court." Gableman v. Peoria, etc., 
R. Co., 179 TJ. S. 335, 338, 21 Sup. Ct. 171, 172 (45 L.. Ed. 220). 

It is entirely clear from the Gableman Case, and many other déci- 
sions in the Circuit Courts of Appeals and Circuit Courts, that no 
power exists in this court to restrain or stay receiver suits in the 
State courts. DiUingham v. Hawk, 60 Fed. 494, 9 C. C. A. 101, 23 
h. R. A. 517; St. Louis S. W. R. Co. v. Holbrook, 73 Fed. 112, 19 
C. C. A. 385 ; Central Trust Co. v. East Tennessee, V. & G. R. Co. 
(C. C.) 59 Fed. 523 ; Manhattan Trust Co. v. Chicago El. Tr. Co. 
(C. C.) 188 Fed. 1006. 

[2j 3] Further, it is well-settled law that suits against a receiver 
are in eiïect only against the receivership ; he being regarded as in 
the nature of a corporation sole. Such suits are against the funds 
in his hands. His contracts, misfeasances, and négligences (apart from 
Personal misconduct or personal négligence) are officiai, not personal, 
judgments against him are payable only from the property or money 
in his hands, and his discharge as receiver absolutely puts an end to 
his liability. McNulta v. Lockridge, 141 U. S. 332, 12 Sup. Ct. 13, 
35 L. Ed. 796; Texas & P. R. Co. v. Johnson, 151 U. S. 81, 14 Sup. 
Ct. 250, 38 L. Ed. 81, affirming 76 Tex. 421, 13 S. W. 463, 18 Am. 
St. Rep. 60; Hanlon v. Smith (C. C.) 175 Fed. 192; Gray v. Grand 
Trunk & W. R. Co., 156 Fed. 736, 84 C. C. A. 392. In a case like 
this, where the property had been sold free from ail clairas in tort 
or contract, and such claims hâve been made payable only out of the 
purchase price, it seems that a discharge of the receiver before judg- 
ment in the state court would abate the suits there pending, subject 
to be revived against ail persons claiming the fund, if within the 
jurisdiction of the state court. In that event the act of 1887 (au- 
thorizing suits against receivers) would bave no further application, 
and the continued prosecution of such suits raight properly be re- 
strained by this court. Jesup v. Wabash, St. L. & P. R. Co. (C. C.) 
44 Fed. 663 ; Fidelity, etc., Co. v. Norfolk & W. R. Co. (C. C.) 88 
Fed. 815; Stewart v. Wisconsin C. R. Co. (C. C.) 117 Fed. 782 (Jenk- 
ins, C. J.) ; Farmers' L. & T. Co. v. Chicago & N. P. R. Co. (C. C.) 
118 Fed. 204 (Jenkins, C. J.). 

[4] While the court bas no power to restrain the suits against the 
receiver in the Jackson circuit court, it bas undoubted authority to 
administer the fund under its control, derived from the sale, and 
adjust ail claims payable therefrom. What should be done in such 
a case, in the exercise of discrétion, is another matter. But the ad- 
ministration of the fund may be wound up in a speedy manner, with- 
out waiting for the lapse of ail possible claims against such fund 
through the running of the state stàtute of limitations of six years 
regarding actions for torts against receivers. This rule is laid down 
in Porter v. Sabin, 149 U. S. 473, 479, 13 Sup. Ct. 1008, 1010 (37 L. 
Ed. 815), as follows: 

"When a court exercising jurisdiction in equity appoints a receiver of ail 
the property of a corporation, the court assumes the administration of the 
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estate, the possession of the receiver Is the possession of the court, and the 
court itself holds and administers the estate, through the receiver as its of- 
flcer, for the beneât of those whom the court shall ultimately adjudge to be 
entitled to it. Wiswall v. Sampson, 14 How. 52, 65 [14 L. Ed. 3221 ; Peale 
V. Phipps, 14 How. 368, 374 [14 L. Ed. 459] ; Booth v. Clark, 17 How. 322, 
331 [15 L. Ed. 164] ; Union Bank v. Kansas City Bank. 136 U. S. 223 [10 
Sup. et. 1013, 34 !.. Ed. 341] ; Thompson v. Phénix Ins. Co., 1.S6 U. S. 287, 
297 [10 Sup. et. 1019, 34 L. Ed. 408]. It is for that court, in its discrétion, 
to décide vvhether it will détermine for itself ail claims of or against the re- 
ceiver, or will allow them to be lltigated elsewhere. It may direct claims 
in favor of the corporation to be sued on by the receiver in other tribunals. 
or may leave him to adjust and settle them wlthout suit, as in its judgnient 
may be most bénéficiai to those interested in the estate. Any claim against 
the receiver, or the corporation, the court may permit to be put in suit in 
another tribunal against the receiver, or may reserve to itself the détermina- 
tion of ; and no suit, unless expressly authoriued by statute, ean be brought 
against the receiver without the permission of the court which appointed 
him. Barton v. Barbour, 104 U. S. 126 [26 h. Ed. 672]; Texas & Pacific 
Railway v. Cox, 145 U. S. 593, 601 [12 Sup. Ct. 905, 36 L. Ed. 829]." 

Althougli it would seem to be within the power of the court to 
require ail claims against the fund, including the two suits in the state 
court, to be filed and proved in this suit, within a limited time, such 
a course would appear to disregard the equity of the statute of 1887, 
as explained in the Gableman Case. It would force thèse plaintiiïs 
to abandon their actions in the state court and submit their proofs 
hère. While a jury trial might properly be awarded to dispose of 
their claims, and the trial had either at Black River Falls or Eau 
Claire, yet the verdict would be advisory only, quite différent from a 
verdict in the state court, over which the court would hâve no power. 
This question should, however, be furthef considered on the hearing of 
the cross-suit. For the présent no restraining order against the pros- 
ecution of thèse two suits will be entered. 

As already explained, the purchasers hâve been allowed until March 
6, 1913, to comply with the amended decree. If they do so, it wil! 
then be proper to confirm the sale absolutely, turn over the property, 
and discharge the receiver. This will leave a fund in court applicable 
to the payment of thèse claims against the receiver, and certain other 
expansés of administration, of about $180,000. Should the receiver 
be discharged, as contemplated, ail claims against the fund except those 
then represented by suits against the receiver must be made in this 
court. The state statute of limitations on tort claims against the 
receiver will no longer apply. A proper decree upon the cross-bill, 
answers, and replications (already filed), limiting the time for the filing 
and proof of ail claims against the fund, can then be made. Such 
an order at this time would not be authorized, since it cannot be 
known whether the purchasers will comply with the amended decree. 
If they fail to do so, there may be no fund for distribution. 

An order should be entered, denying the motion of the receiver for 
restraining orders against the Jones Lumber Company and the city of 
Black River Falls, requiring the receiver to défend said suits in the 
state court, and postponing considération of the application of the 
receiver for an order limiting the time for filing claims against the 
fund until the hearing of the cross-suit. As one of the suits in the 
state court has been removed to this court, now subject to a motion to 
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remand, nothing in this opinion, or the order to be entered thereon, is 
to be taken as affecting the status or venue of that action. 

Note. — On fiirtlier heariiig, tlie motion to reniiiucl, referred to, was granted. 
The eross-suit was heard -Tanuary 18, 1()1?>, and a decree entered for (iO da.vs' 
notice to ail tort elaimaiits, otlier than the .lones Luinber <& Mercantile Com- 
pany and City of Black Itlver Falls, to file their claiins in this court wltliin 
(10 days, or be fore\'er liarred. The order denylug au injunctiou against tbe 
Jones Company and city was made absolute. 
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SAMB V. NEW YORK CENT. & II. R. R. CO. 

(District Court, D. New Jersey. Novenibcr 21, 1912.) 

1. Carriers (§ ,35*) — Interstate Commerce — Rates — Filed Takife — En- 

forcement COKTRACT. 

Sluce the Interstate Commerce Act (Act Feb. 4, 1887, e. 101, 24 Stat. 
379 [U. S. Oouip. St. 1901, p. 3154]), endowed the Interstate Connnerce 
Commission wlth plenary administrative power to supervise frelght tar- 
Iffs, and imposed ou it the duty to annul auy tarlffs in contravention of 
the act, and generally to enforce its provisions, re(iulrlng shippers seek- 
ing réparation predicated on the unreasonableness of a published rate 
to primarily Invoke redress through the Conuulssion, which alone was 
vested with power to entertain original proceedlngs for the altération of 
an establlshed schedule, a flled rate on sugar, provldlng for allowances 
for carting froni refluery to cars, did not constltute a contract between 
the carriers and the shippers which would survive a détermination b.y 
the Commission, lu other proceedlngs, tlmt it constituted a rebate, and 
requlring the carriers to desist from making the same. 

[Ed. Note.^For other cases, see Carriers, Cent. Dlg. § 94; Dec. Dig. 
§ 35.* 

What eonstltutes an unlawfnl préférence or discriniination by a car- 
rier under Interstate connnerce régulations, see note to Gamble-Rot)lnsoQ 
Commission Co. v. Chicago & N. W. Ry. Co., 94 C. C. A. 230.] 

2. Commerce (§ 88*) — Interstate Comsierce — Décision of Commission — Ef- 

FECT. 

Where the Interstate Commerce Commission declded tliat a tariff pro- 
vision for an allowauce for carting shipmeuts of sugar from refluery to 
the cars constituted a rebate and should be elimiuated, the décision of 
itself operated to eliinlnate such provision froui the filed tariffs, withoiit 
action upon the part of the carriers ; they l)eiug reipiired to refrain from 
making such allowances from the time of tiie décision untll it should be 
reversed. or its opération suspended. 

ll]d. Note. — For otlier cases, see Comnu>rce. Cent. Dlg. §§ 139, 141; 
Dec. Dlg. § 88.*] 

3. C.\KiîiERS (§ .".2*) — ^ Interstate Commerce — Rates — "Transportation" — 

"Service ('onneoti':d witii Transportation." 

Interstate Commerce Act (Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 
384 |i:. S. Conip. St. 1901, p. 3165], as amended by Act June 18, 1010, c. 
309, § 12, 36 Stat. 551 [U. S. Comp. St. Supp. 1911, p. i;!00|), provides 
that if the owuer of property transported muler the act directly or in- 
dlrectly reuders any service counected with the transportatlon, or fiir- 
nishes auy Instruineutallty used therein, the charge and allowauce tbere- 
for shall be no more than is ,1ust and reasonabie, and the Commission 
may, after heariug ou a complalut, or on its cnvn initiative, detennine 
what is a reasonabie charge, etc. UcUl, that cartage of sugar from re- 
fluery to cars did not coustitute "transportatlon," nor a "service cou- 
nected with transiiortation," withln such act. for wliich tbe cnrriei- was 



•For other cases see same toplc &. § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 



AMERICAN SUGAE EEFIN. CO. V. DELAWARE, L. & W. EY. CO. 653 

justlfled in making an allowanc(ï imdei' section 15; and tUat such allow- 
ance eonstituted an Illégal rel)ate'. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 8.3-85; Dec. 
Dig. § :',2.* 

For other <lefinitions, see Words and l'iiruses, vol. 8, pp. 7075, 7076.] 

Actions by the American Sugar Refining Company against the Dela- 
ware, Lackawanna & Western Railway Company and the New York 
Central & Hudson River Railroad Company. Judgment for défend- 
ants in each case. 

Chauncey G. Parker, of Newark, N. J., and William A. Glasgow, 
Jr., of Philadelphia, Fa., for plaintiff. 

John L. Seager, of New York City, for défendant Delaware, L. & 
W. Ry. Co. 

Albert C. Wall, of Jersey City, N. J., for défendant New York 
Cent. & H. R. R. Co. 

RELLSTAB, District Judge. Thèse actions were decided in favor 
of the défendants at the conclusion of the argument. At that time 
the court stated some of the reasons which infiuenced its judgment, 
offering to file a written mémorandum, if counsel so desired. The 
following is in response to the request for such mémorandum, and 
contains the resuit of the court's additional reflection, as well as some 
of the reasons that appeared to be controlling at the time of such 
décision. 

Thèse actions were tried together before the court, without a jury, 
and are to recover an allowance of two cents per 100 pounds from 
the full rate mentioned in certain tariffs which the défendants filed 
with the Interstate Commerce Commission, which allowances, as per 
said tariffs, are for carting certain shipments of sugar (car load lots) 
from the plaintifï's refinery to the cars or stations of said défendants. 
In the case of the New York Central & Hudson River Railroad Com- 
pany the principal sum claimed as the aggregate of such allowances 
is $2,880.06, covering shipments from October 6, 1908, to April 16, 
1909, inclusive ; and in the case of the Delaware, Lackawanna & West- 
ern Railway Company such aggregate sum is $5,195.59, covering ship- 
ments from March 5, 1908, to May 1, 1909, inclusive. 

The validity of thèse allowances was made the subject of investiga- 
tion by the Interstate Commerce Commission, on its own motion, un- 
der section 13 of "the Act to Regulate Commerce" (Act Feb. 4, 1887, 
c. 104, 24 Stat. 383 [3 U. S. Comp. St. 1901, p. 3164]), and on Decem- 
ber 12, 1908, were declared to be rebates, and in violation of said 
act and the acts amendatory thereof and supplementary thereto. In 
the Matter of Allowances for Transfer of Sugar, Op. No. 742, 14 
Interst. Com. Com'n R. 619. No formai order annulling such allow- 
ance was entered in such cause ; the Commission stating in that be- 
half : 

"Xo order will be made at tlils time: but the Commission will expect the 
carriers in question at once to contorm their tariffs and practices to the 
])rinciples hère announced. If this is not done, the Conunlsslon will take 
such steps to enforee compllance wlth its vlevvs in this connection, elther by 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexai 
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an order In this proceeding (jurisdiction of whicli is reserved for that pur- 
pose), or by such other means as it may deem advisable in the premises." 

In obédience to such décision, the défendants desisted from mak- 
ing such allowances, though no corrected taritïs in conformity there- 
with were filed with such Commission by either défendant until after 
the expiration of the period covered by the claims in suit. 

Inter alia, the jurisdiction of the court over such actions was chal- 
lenged, on the ground that by the first section of the act of June 18, 
1910, c. 539, 36 Stat. 539 (now section 207 of the Tudiciary Act of 
March 3, 1911, c. 231, 36 Stat. 1148 [U. S. Comp. St. Supp. 1911, p. 
216]), creating the Commerce Court, the District Courts were stripped 
of their jurisdiction over such actions. This challenge is based upon 
the theory that thèse actions are, in substance, but légal proceedings 
to annul the order of the Interstate Commerce Commission, and there- 
fore within the second class of enumerated cases, over which the 
Commerce Court is given exclusive jurisdiction by such section. As 
I hâve reached the conclusion that judgment must be rendered in fa- 
vor of the défendants, even if controlling eiïect be givtiv to the form 
in which the plaintiff has stated its causes of actions, it is unnecessary 
to consider the effect of the act in question upon the gênerai juris- 
diction of the court over suits which, in effect, would be to annul 
the décision of the Interstate Commerce Commission. 

[1] Thèse actions are based upon the idea that the tariffs, as filed, 
constituted a contract between the défendants and shippers, and so 
continued in their entirety, regardless of the décision of the Commis- 
sion declaring the allowances invalid. This, in my judgment, is er- 
roneous. "The Act to Regulate Commerce" endowed the Commission 
with plenary administrative power to supervise freight tariffs, and 
charged it with the duty to annul any tariffs in contravention of such 
act, and generally to enforce the provisions thereof. It also évinces 
a clear purpose to require shippers seeking réparation predicated upon 
the unreasonableness of a published rate to primarily invoke redress 
through the Commission, which alone is vested with povv'er to enter- 
tain original proceedings for the altération of such established sched- 
ule, notwithstanding that sections 9 and 22 of such act seemingly give 
the aggrieved party the option of bringing suit in the first instance 
in the District Court to recover damages for violation of the provi- 
sions of said act. Texas & Pac. Ry. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426, 438, 442, 448, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. 
Cas. 1075; B. & O. R. Co. v. Pitcairn Coal Co., 215 U. S. 481, 30 
Sup. Ct. 164, 54 L. Ed. 292; Proctor & Gamble v. United States, 
225 U. S. 282, 32 Sup. Ct. 761, 56 L. Ed. 1091 ; Morrisdale Coal Go. 
V. P. R. R. Co. (C. C.) 176 Fed. 748, afiirmed 183 Fed. 929, 106 C. 
C. A. 269. See, also, Erie R. Co. v. Wanaque L. Co., 75 N. J. Law, 
878, 69 Atl. 168. 

[2] The effect of the Commission's décision was to eliminatd such 
allowances from the filed tariffs. No co-operation by the défendants 
was required to bring about such resuit. They were as much bound 
to refrain from making such rebates from the time of such décision 
until it should be reversed, or its opération suspended, as if the tariffs 
had never contained such allowances. To do otherwise would sub- 
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ject the défendants to the penalties of the Commerce Act. Such dé- 
cision was equally binding upon the shippers. That the plaintifï was 
not an actual party to such inquisition before the Commission is im- 
material. It would in ail probability hâve been permitted to intervene 
in such proceedings before final détermination; or it could hâve ap- 
plied to such Commission at any time after the corrected tariiïs went 
into efïect, which, as hère determined, was upon the rendition of such 
décision, to pass upon the reasonableness of the fiât rate then being 
enforced. Neither of thèse steps, however, was taken by the plain- 
tifï. Therefore it is not in a position to question the correctness of 
such décision directly, and it cannot do so collaterally. 

If thèse observations correctly give the status of the tarifïs in ques- 
tion, the alleged basis for the actions, viz., tariffs containing such al- 
lovvances, does not exist. The only tarifïs in force are those that call 
for a flat rate unrelieved by allowances. The plaintiff's pleadings do 
not, and are not intended to, charge that such tarifïs are unreasona- 
ble; but, if they did, under the cited cases, such issues could be tried 
out in the first instance only by the Commerce Commission. 

Assuming, however, that this décision of the Commission is not bind- 
ing upon the plaintifï, because it was not made a party to such inves- 
tigation, and that it has the right to institute a suit in this court in 
the first instance to enforce its contractual rights arising from the fil- 
ing of the tarifïs containing such allowances, it cannot recover, because 
it is manif est that the allowances for draying the plaintilï's product from 
its refineries to the railroad is but a rebate, and violative of the act to 
regulate commerce. 

[3] The plaintifï's insistence is that such allowance is for a service 
in connection with the transportation of sugars, and is authorized by 
section 15 of such act, as amended by Act June 18, 1910, c. 309, § 12, 
36 Stat. 551 (U. S. Comp. St. Supp. 1911, p. 1300). The pertinent 
part of such section is as follows : 

"If the owner of property transportée! under this act directly or indirectly 
renders any service conneeted with such transportation, or furnishes any in- 
strumeiitallty used thereln, the charge and allowance therefor shall be no 
more than is just and reasonable, and the Commission may, after hearlng on 
a complaint or on its own initiative, détermine what is a reasonable charge 
as the maximum to be paid by the carrier or carriers for the services so 
rendered or for the use of the instrumentallty so furnished, and flx the 
same by appropriate order, which order shall hâve the same force and efCect 
and be enforced in like manner as the orders above provided for under this 
section." 

It will be noted that this section recognizes the right of the owner of 
property transported to receive a just and reasonable allowance, when 
he directly or indirectly renders any service conneeted with such trans- 
portation. The term "transportation," as defined by section 1 of such 
act, includes "ail instrumentalities and facilities of shipment or car- 
riage, * * * ^jj services in connection with the receipt, * * * 
transfer in transit * * * ^jj^ handling of property transported." 
After so defining "transportation," said section provides : 

"It shall be the duty of every carrier subject to the provisions of this act 
to provide and furnlsh such transportation upon reasonable request there- 
for." 
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In a sensé the sugars, in being drayed from the refinery to the rail- 
road, were transported ; but such transportation is not vvithin the com- 
préhension of such term as hère legislatively defined. The drayiiig 
service hère rendered is normally one that falls iipon the shipper. and 
not the carrier, and could not be exacted from the latter. It will be 
observed that, while ail the services inchided within this Iegislati\'e 
définition of transportation normally fall upon the carrier, as a fact 
they could be rendered by the shipper ; but it is clear that, as the act 
casts upon the carrier the duty to perform, upon recjuest, what it de- 
fines as transportation, any services vvhich could not be exacted from 
the carrier would not come within the meaning of "transportation" thus 
defined, even tliough rendered by the shipper. 

The plaintifl^ does not contend that transportation begins at the fac- 
tory, but insists that, while such draying may not be transportation, it 
is a "service connected vi'ith" transportation, within the meaning of 
section 15; but the phrase "service connected with" such transporta- 
tion, as used in such section, can be given no more comjn-ehensive 
meaning than the similar phrase "service in connection with" the re- 
ceipt of property to be transported, contained in section 1. The argu- 
ment that at common law a common carrier, in the promotion of ils 
business, could contract to dray the goods from the factory to its rail- 
road is not helpful in this discussion. Many of the common-law rights 
of carriers bave been taken away ; and in the matter of making allow- 
ances for services rendered in connection with transportation it is per- 
fectly manifest that the only services of the shipper that can be com- 
pensated for by the carrier, under the statute, are such as are ren- 
dered by the shipper after the carrier's duty to take and transport the 
goods bas begun. Draying of the kind under considération necessarily 
précèdes both the receipt and the transportation of the sugars by the 
railroad company. To hold that a carrier may allow for such draying 
services is, in efïect, a warrant to exact more for the transportation of 
sugars from a refinery located on the railroad than from one located 
remote therefrom — a clear discrimination in favor of the shipper with 
the less favored location. That the allowance was to ail shippers of 
car load lots similarly circumstanced does not make it any less discrim- 
inatory. While a classification for the purpose of making différences 
in freight rates may be permitted, such ségrégation must be based on 
rational distinctions; otherwise the main purpose of the act — to en- 
force equality between shippers — would be frustrated. The discrim- 
ination in thèse allowances arises in the carrier's assumption of a non- 
existing duty, and making it the basis for obliterating a disparity not 
due to the carrier's lack of transportation facilities as compared with 
its competitors, but to that of the shipper with respect to his competi- 
tors. The Commission's décision that it is not the carrier's duty to 
bear the expense of transferring goods from the shipper to the car- 
rier, and that the carrier's undertaking to pay for such services was 
to rebate, and in violation of the Commerce Act, even if not control- 
îing, is sustained by reason and not opposed by authority, and will 
be followed in this case. 

Judgment will be entered for each défendant. 
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CUMBERLAND TELEPHONE & TELEGBAPH CO. T. CITY OF 
MEMPHIS et al. 

(Circuit Court of Appeals, Slxth Circuit. December 3, 1912.) 

No. 2,387. 

1. COTJETS (§ 407*) — EEVIEW— DISCRETION — GBANTIN0 OB REFUSING PkELIMI- 

NAEY InJUNCTION. 

Whlle, ordinarily, the grantlng or refusing of a prelimlnary Injunction 
Is in tlie discrétion of the trial court, and its action wUl not be reviewed 
on appeal, yet, when the determinative question Is one of law, and the 
record shows that the court acted according to its vlew of this question, 
and dld not assume to exercise discrétion In any matter of fact or ol 
expediency, the Court of Appeals, on appeal from an Interlocutory order, 
will décide the légal question and direct the granting or withholding of 
the injunction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1100; Dec. Dig. 
§ 407.*] 

2. Telegkaphs and Téléphones (1 33*)— Régulation — Power. 

The right to regulate and control rates charged by a téléphone Com- 
pany Is a législative right of the state, which remains in the state Lég- 
islature, and cannot be exercised by a municipal Législature unless and 
untll it has been granted by the former to the latter. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 21 ; Dec. Dig. § 33.*] 

3. Telegraphs and Téléphones (| 33*) — Téléphone Rates — Régulation — 

"General Welfare." 

Acts Tenn. 1879, c. 11, § 3, after granting to the clty of Memphia enu- 
merated powers, provided that the city should hâve povirer over ail othei' 
affairs in the taxing district in which the peace, safety, and "gênerai 
welfare" of the inhabitants was involved ; and by section 4 the municipal 
législative council was vested with the power and charged wlth the duty 
of making ail laws or ordinances not Inconsistent with the gênerai laws 
on every subject within the local government instituted by the act. Acts 
1903, c. 366, § 1, subd. 1, authorized the council to fix and regulate the 
rates of certain public service corporations other than téléphone com- 
panies, which were also excluded from a subséquent act, passed in 1911, 
bringing certain additional public service companies within the power 
of rate régulation. By Acts 1905, c. 54, § 21, the council was given power 
to pass for the government of the city any ordinance not in conflict with 
the Constitution or laws of the United States or of the state of Tennes- 
see. Eeld, that the term "gênerai welfare," as used in section 3 of the 
act of 1879, was limited to powers connected wlth those concurrently 
granted, and that the city had not been granted législative power either 
by the original or subséquent acts to regulate the rates of téléphone 
companies doing business therein. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dig. 
i 21 ; Dec. Dig. § 33.* 

For other définitions, see Words and Phrases, vol. 4, p. 3081.] 

4. Telegraphs and Téléphones (§ 33*) — Construction — Intent — Inclusio 

Unius — Amendmbnt. 

Acts Tenn. 1903, e. 366, § 1, subd. 1, provided that the législative coun- 
cil of a taxing district should bave power to fix and regulate the scale 
of charges for the service of ail district telegraph companies, gas com- 
panies, Street car companies, t>elt Une companies, or swltching companies 
then or thereafter occupying any of the streets within such taxing dis- 
tricts. Held, that such act, being amendatoiy to Acts Tenn. 1879, c. 11, 
f§ 3, 4, granting the clty of Memphls enumerated powers and power over 

>Far other cases see esun* tapie à | nvmbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'i Indexes 
200 F.— 42 
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ail other affairs of the taxing district involving the peace, safety, and 
gênerai welfare of the Inhabitants, and authorizlng the passage of ail 
ordinances not inconsistent with the gênerai laws on every subject within 
the local government instituted by the act, must be considered, as to ail 
acts subsequently done, as though It had always been a part of the orig- 
inal statute; and hence, under the rule of inchisio unius, it must be con- 
strued as evidcncing a législative Intent not to delegate to the city, but 
to reserve to the state, the power to regulate the rates of téléphone com- 
panies. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 21; Dec. Dig. § 33.*] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Suit by the Cumberland Téléphone & Telegraph Company against 
the City of Memphis and others. From an order denying a motion 
for a preliminary injunction, complainant appeals. Reversed and re- 
manded. 

Sée, also, 198 Fed. 955. 

Wright, Miles, Waring & Walker, of Memphis, Tenn., and William 
L. Granbery, of Nashville, Tenn., for appellant. 

Chas. M. Bryan, City Atty., and Léo Goodman, Asst. City Atty., both 
of Memphis, Tenn., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This is an appeal, under section 129 
of the Judicial Code,t from an order refusing a preliminary injunction. 
The city of Memphis passed an ordinance fixing maximum téléphone 
rates. The téléphone company, a Kentucky corporation, filed its bill 
of complaint, alleging that the ordinance was void for lack of power 
in the municipal council to legislate on the subject — it being the 
téléphone company's theory that the power of such rate régulation has 
never passed from, and still remains in, the state Législature. The 
court below, having reached the conclusion that the power was vested 
in the city, denied the motion. 

[1] While, ordinarily, the granting or refusing of a preliminary 
injunction is in the discrétion of the court below, and its action will 
not be reviewed hère (City of Grand Rapids v. Warren Bros. Co. 
[C. C. A. 6] 196 Fed. 892), yet when the determinative question is 
one of law, and the record shows that the court below acted according 
to its view of this question, and did not assume to exercise discrétion 
in any matter of fact or of expediency, this court will, upon appeal 
from the interlocutory order, consider and décide the légal question, 
and accordingly direct the granting or withholding of the injunction 
(Acme Co. v. Commercial Co. [C. C. A. 6] 192 Fed. 321, 323, 112 
C. C. A. 573). The présent case is of the exceptional class just men- 
tioned. 

[2] It is clear, and was not challenged in the argument, that the 
right to control the rates charged by a public utility to its patrons is 
a législative right of the state, and that the right remains in the state 

•For other cases see sajne toplc & § mumeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Act March S. 19U, c. 231, 36 Stat. U34 (U. S. Comp. St. Supp. 1911, p. 194). 
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législature, and cannot be exercised by a municipal législature until 
and unless it bas been granted by the former to the latter. Dillon 
on Munie. Corp. § 1325. The question, then, is whether a grant of 
this power from the state to the city of Memphis can be found in 
the words of, or by proper implication from, any existing statute. 
That it is not stated in express words is conceded, and so it must 
be found, if at ail, included in the broad terms of some gênerai lan- 
guage or by implication in connection with other provisions. 

[3] We pass by some provisions which are suggested, but not 
much urged, as covering this power, and come at once to those sec- 
tions upon which the court below mainly relied, and which bave been 
chiefly relied on in the argument, and which we are satisfied are the 
only ones requiring serions considération. Section 3 of chapter 11 of 
the Acts of 1879, after granting to the city enumerated powers, fur- 
ther provided that it "shall bave power over ail other affairs in the 
taxing district in which the peace, safety and gênerai welfare of the 
inhabitants is interested" ; and, by section 4, the municipal législative 
council was "vested with the power and charged with the duty of 
making ail laws or ordinances not inconsistent with the gênerai laws, 
for every object, matter and subject within the local government in- 
stituted by this act." Both thèse clauses may be considered together, 
because we think they are not essentially distinct in effect. It is the 
settled rule that any such gênerai words and phrases foUowing or in 
connection with the granting of enumerated powers are to be con- 
strued in connection with such granting, and do not operate to con- 
vey broad powers disconnected with the previous subjects of the 
grant. In other words, it is the accepted theory of construction as 
applied to municipal charters that the statute spécifies with reasonable 
particularity the powers granted, and thus limits and defines the mu- 
nicipal government established, and that "gênerai welfare" and sim- 
ilar clauses are intended to operate, and do operate, only so far as 
necessary to carry out and effectuate the spécifie grants. This rule 
bas not been better expressed. than by the Suprême Court of Ten- 
nessee, in construing this very charter. In Long v. Taxing District, 
75 Tenn. (7 Lea) 134, 138 (40 Am. Rep. 55), Judge Cooper said: 

"If the only power given to pass ordinances be by a gênerai provision, 
the provision would be liberally construed. But if the gênerai grant is given 
in connection with, or at the end of, a long llst ot spécifie powers, the power 
couferred by the gênerai clause would be restricted by référence to the oth- 
er provisions of the act. Even in the broadest view, the gênerai power 
would only authorize sultable ordinances for adminlstering the government 
of the city, the préservation of the health and comfort of its inhabitants, 
the c-onvenient transaction of business within its limits, and for the per- 
formance of its gênerai duties requircd by law of municipal corporations. It 
would not authorize gênerai législation proper only for the Législature of 
the state. ïo sustain such législation by a municiiial council, there must be 
spécial authority." 

To say that section 4 goes further is to beg the question, because 
that section extends only to things "within the local governments in- 
stituted by the act," and if a particular matter like rate législation 
is not within the local government already instituted by the act, then 
it is not covered by this section. 
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As applying to the matter hère involved, we cannot find any différ- 
ent intent in, or resuit from, section 21, c. 54, of the Acts of 1905, 
which is: 

'•ïhat the le.^'ishitive council sluill hiive powor to pass for the Rovcnmient 
of the City iuiy ordiuuuce uot iu coiifîict with the Constitutiou or laws of the 
riiited States or of the state of Tennessee." 

This is not a gênerai power to pass any ordinance affecting the 
rights of property or of persons within the city; it is only "for the 
government of the city." Whether a rate-regulating ordinance is a 
matter that fairly pertains to the opération of the established city gov- 
ernment is the very question in issue. If it does, it is covered by the 
act of 1879; if it does not, it is not reached by the act of 1905. 

With this view of the city's charter powers, it must follow that 
the controlling issue hère is whether the power to regulate téléphone 
rates is necessary to the due and efficient exercise of the instituted 
city government ; and the question so stated must be answered in 
the négative, whether we mean "reasonably necessary" or "inevitably 
necessary." Détroit Citizens' Street R. Co. v. Détroit Ry. Co., 171 
U. S. 48, 54, 18 Sup. Ct. 732, 734 (43 L. Ed. 67)._ To regulate and 
control the use of the streets by téléphone companies is a natural in- 
cident of municipal government (although hère expressly granted, see 
City of Memphis v. Postal Company [C. C. A. 6] 145 Fed. 602, 76 
C. C. A. 292), and this control involves the right to bargain for such 
use before the right is granted (as it has been hère expressly granted) ; 
but thèse things pertain to relations between the city and the Com- 
pany. They do not touch the contract relations between the Com- 
pany and its patrons. A city téléphone exchange is not strictly local ; 
this Company is part of an interstate system ; other communities are 
interested in the service. There are ample reasons why the state 
Législature might wish to reserve this power to itself, and there is 
tio reason why it is essential to the city. Accordingly, the decided cases 
denv this power to a city. unless specificallv granted. City of St. 
Louis v. Téléphone Co., 96 Mo. 623, 10 S. W. 197, 2 L. R. A. 278, 
9 Am. St. Rep. 370; State v. City of Shebovgan, 111 Wis. 39, 86 
N. W. 657; Mills v. City of Chicago (C. C.) 127 Fed. 731. 

[4] As always in such cases, the vital question is one of législative 
intent, and although we think this sufficiently appears from the lan- 
guage of the acts and from the rules of construction already dis- 
cussed, it f urther appears from another section of the charter and. from. 
the history of this spécifie subject-matter. By subsection 1, § 1, c. 
366, Acts of 1903, the législative powers of the municipality in anal- 
ogous subject-matter were declared as foUows: 

"Tlie législative eouncil of snch taxing district is hereby vested with the 
power and authorlty to flx and resulate, from tlme to time, within reason- 
able limits, the scale of charges for the product or service of ail district tel- 
esrapli com])aiiles. gas companies, street car companies, belt Une companies, 
svvltchlng companies, uow or hereafter enjoylng or operating any rights or 
privilèges to use or oecupy any of the streets, alleys or public grounds within 
the territory of such taxing district." 

It is a familiar rule of statutory construction, declared by the high- 
£st courts, both of the United States and of Tennessee (Blair v. Chi- 
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cago, 201 U. S. 400, 475, 26 Sup. Ct. 427, 446 [50 L. Ed. 801] ; 
Goodbar v. Memphis, 113 Tenn. 20, 34, 81 S. W. 1061) that: 

"A statute whlth is aiiieiided is thei-e;(fter, aiid as to ail acts subsequeutly 
done. to be constnied as if the anieiiduieut had always been tliere, aiid tbe 
ainenduient Itself so thorou^bly becoiiies a part of the orlsiiuil statute that 
It inust be coustnied in view ot tlie ori.Kinal statute as it stauds atter the 
amoudnieiits hâve Ijeeu iiiti-oduced." Endlidi ou Statutes, § 204. 

Applying this rule, we find that, whatever construction might oth- 
erwise be given to broad and gênerai language in the charter, it spe- 
cifically grants this particular power of rate régulation with regard 
to other companies of the same gênerai class, and that in this enu- 
meration of analogous public service companies téléphone companies 
are not mentioned. No reason is suggested why this spécifie men- 
tion was necessary as to telegraph or electric light companies, and 
not necessary as to téléphone companies, and apparently this omis- 
sion must be the resuit of a deliberate législative intent to reserve 
and not to grant the power of rate régulation for téléphone com- 
panies. Seldom is there a case so clearly calHng for the application 
of the maxim "inclusio unius," etc. 

In 1907 the city of Memphis passed an ordinance very similar to the 
one now involved. The complainant filed a bill similar to the présent 
bill, and a motion for injunction was heard before the late Judge 
Clark. In his opinion he considers only section 21 of the act of 1905, 
and it is perhaps a fair inference that the défendant relied upon this 
section as its strongest and clearest warrant of authority for the ordi- 
nance. Judge Clark said: 

"ïhis must be coustrued as having refereuce only to the ordinary powers 
and authority exercised by municipal corporations, and such as are ordiua- 
rily conferred on theni. This language, gênerai as it Is, could not be properly 
construed as authorlzing the city to enter upon such an unusual and excep- 
tiouul subject as that of rate régulation by a municipal corporation. Such 
a power does not arise by implication, but must be expressly conferred, or 
must be positively necessary to the exercise of a municipal power which is 
itself expressly delegated. That is not the case hère, and I really think It Is 
very clear that the city is without authority to adopt and enforce the législa- 
tion found in the ordinance called in question in this case." 

This litigation was fînally disposed of in 1910 without any final 
décision on the merits. Citv of Memphis v. Téléphone Co., 218 U. 
S. 624, 31 Sup. Ct. 115, 54 L. Ed. 1185. 

In 1911 the city charter was extensively amended, and some addi- 
tional public service com])anies expressly brought within the power of 
rate régulation. The fact that téléphone companies, although not 
named in the act as passed, were named in the bill as introduced, is 
not of much moment. Such a change may be merely a withdrawal by 
the proposer rather than the deliberate act of the Législature. The 
important thing is that, with this judicial détermination as to the ex- 
isting power of the city, the Législature again considered the same 
subject-matter and made no change. This confirms the conclusion 
as to its intent properly drawn froni previous action. 

If the rates are unreasonably high, it must be supposed that the 
Tennessee Législature will either regulate them itself or delegate to 
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the city of Memphis the power of régulation; but we are clear that 
the remedy lies in that direction. We think the injunction should 
be granted. 

The order refusing injunction is reversed, with costs, and the rec- 
ord remanded for proceedings in accordance with this opinion. 



IIARRIf^ON V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. Decôuiljer 3, 1912.) 

Nos. 2,220, 2,221. 

1. PosT Office (§ 35*) — Use of Mails to Defeaud — Eléments of Offense— 

"SCHEME TO DeFRATJD." 

Uuder Cr. Code, § 215 (Act Mareh 4, 1909, c. 321, 35 Stat. 11.30 [U. S. 
Comp. St. Supp. 1011, p. 1653]), iiiaklng it a criminal offense to use the 
mails in aid of a "scheme to defraud," sucli sclieiue to defrauù iiiay be 
found in any plan to get the nioney or property of others by doceivlng 
them as to the substantial identity of the thing; whlch they are to receive 
in exchange, and this déception may be by implication as well as by ex- 
press words. On the other hand, tliere must be the underlying intent to 
dofraud, and such scheme to defraud cannot be found in any mère ex- 
pression of honest opinion as to quality, or as to future performance, 
nor in raere "pufflng" or exaggeration In respect to articles which hâve 
substantial merit, if wlthin any proper and reasonable bounds. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
§ 35.* 

For other définitions, see Words and Phrases, vol. 7, p. 6342.] 

2. PosT Office (§ 49*) — Prosecution for Using Mails to Defraud — Suffi- 

ciENCY OF Evidence. 

Evidence considered in a prosecution for use of the mails in earrylng 
out a scheme to defraud, in violation of Cr. Code, § 215 (Act March 4, 
1909, c. 321, 35 Stat. 1130 [U. S. Comp. St. Supp. 1911, p. 1653]), and lieU 
insufflcient to justlfy a conviction. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. § 49.*] 

3. Ckiminal Law (§ 913*) — GnorNDs foe New ïeial — Exteinsic Matteks 

Affeoting Jury. 

The issuance by the Post Office Department of a fraud order agiiinst a 
défendant, who vvas at the time on trial under Cr. Code, § 215 (Act 
March 4, 1.909, c. 321, 35 Stat. 1130 [U. S. Comp. St. Supp. 1911, p. 1653]), 
which fact was proiuinently piililished in the newstiapers at the place of 
trial, and presuniably came to the jury's attention, was sufficient to 
render a falr trial impossible, although the issuance of the order at that 
time was a mère coïncidence, and there vj'as no intent to Influence the 
case. 

[FA. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2137- 
2145 ; Dec. Dig. § 913.*] 

4. Post Office (§ 50*) — Peosecuxion foe Using Mails to Defraud- — Ques- 

tions FOR Jury — Intent. 

AVhere clrculars sent through the mails advertising an article of man- 
ufacture, althougli contalning exaggerated représentations respeeting the 
merits and performance of the article in use, which were perhaps mis- 
leading, also conta ined an absolute proniise to refund the price if the 
purchaser was dissatisfled, such promise, if made and carried out in 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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good faith, Is sufficient to négative an intent to defraud, nocessary to 
render the sending of sueh matter through the mails a crime under Or. 
Code, § 215 (Act March 4, 1909, c. 321, 35 Stat. 1130 [U. S. Comp. St. 
Snpp. 1911, p. 1653]), and whetlier or not sucb promise was made in good 
faith Is a question for the jury under ail the evideuee. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89; Dec. 
Dig. § 50.*] 

5. Posi Office (■§ 48*) — Using Mails to Defeaud — Indiotmfnt — Variance. 

Under an indlctment for using the mails to defraud, based on Cr. Code, 
§ 215 (Act March 4, 1909, c. 321, 35 Stat. 1130 [U. S. Comp. St. Supp. 
1911, p. 1653]), whlch charges an intent to defraud certain persons 
named, and others unknown, proof tending to show that, if there was an 
intent to defraud, it was originally a gênerai intent to defraud any one 
who might answer the advertising, dld not create a substantial variance. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 66-80; Dec. 
Dig. § 48.*] 

6. Indictment and Information (§ 171*) — Variance. 

On the question of variance betvveen indlctment and proofs, the con- 
trolllng considération should be whether the charge was fairly and fully 
enough stated to apprise défendant of what he must meet, and to protect 
him against another prosecution, and whether those particulars in which 
the proof may differ in form from the charge support the conclusion that 
défendant could hâve been misled to his injury. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. 
Dig. §§ 536, 537 ; Dec. Dig. § 171.*] 

7. Criminal Law (§ 11G9*) — Prosecution for Using JIails to Defraud — 

Evidence. 

On the trial of a défendant, charged under Cr. Code. S 215 (Act March 
4, 1909, c. 321, 35 Stat. 1130 [U. S. Comp. St. Supp. 1911, p. 1653]), with 
using the mails to defraud, it was prejudicial error to admit in évidence 
over his objection a letter written twt) or more years before by the As- 
sistant Attorney General to défendant, during the course of an inquiry 
made by the Post Office Department, clearly indicating the wrlter's opin- 
ion that in certain particulars defendant's business was fraudulent. 

[Ed. Note.- — For other cases, see Criminal Law, Cent. Dig. §§ 3088, 
3137-3143; Dec. Dig. § 1169.*] 

8. Trial (§ 48*) — Evidence Admissible in Part. 

Though a document contalns matters relevant, and so prima faeie ad- 
missible, yet, if thèse matters are of llttle evidential value, and insep- 
arably mingled with matters inadmissible and hlghly prejudicial, the 
materlality is merged in the préjudice, and the document cannot be 
received. 

[r]d. Note.— For other cases, see Trial, Cent. Dig. § 120; Dec. Dig. § 
48;* Evidence, Cent. Dig. § 425.] 

9. Evidence (§ 121*) — Res Gest.î:. 

A statement, which, so far as the court can sny, may be an incident 
Immediately and unconsclously associatcd with the act, should be re- 
ceived in évidence, subject to the jury's right to reject, if they believe 
it "voluntary individual wariness." 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 303, 307-338, 
1117, 1119; Dec. Dig. § 121.*] 

10. Csiminal Law (§ 390*) — Prosecution for Using Mails to Defraud — 
Evidence. 

On such trial, défendant, who was the executive head of a large busi- 
ness, in the course of which the alleged fraudulent représentations were 
made, was entitled to introduce in évidence on the question of Intent 
certain commendatory letters from customers, which fully supported the 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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représentations clainied to \\e fraudiileiit, \Thich were sliown to hiin as 
recelved. and some of tliem used for advertising purposes, without intvd- 
dncins hls eutire correspondence, wblch it was sUown was attended to 
by subordinates and not seeu by him. 

|Ed. Note.— For other cases, .see Crlmhial Law, Cent. Dig. §§ 801, 8(i2 ; 
Dec. Dig. § r>06.* 

Nonmailable niattw. see notes to Tininions v. T'nited States, 30 C. C. 
A. 7» ; McCarthy v. United States, 110 C. C. A. 548.] 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Criminal prosecution by the United States against William P. Har- 
rison. From a judgment of conviction, défendant brings error. Re- 
versed. 

W. Knox Haynes, of Chicago, 111., John E. Bruce, of Cincinnati, 
Ohio, and John J. Lentz, of Columbus, Ohio, for plaintiiï in error. 

Sherman T. McPherson, U. S. Atty., and Edward P. Moulinier, 
Asst. U. S. Atty., both of Cincinnati, Ohio, for the United States, 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Harrison (respondent below) was en- 
gaged in manufacturing and selling, at Cincinnati, various household 
articles. The business was of large volume and long standing. 
Among the articles so being manufactured and sold, in the spring of 
1910, were a vacuum cleaning device known as the "New Home Vacu- 
um Cleaner," and a washing machine called the "Easy W'ay Washer." 
Sales of thèse were promoted by sending through the mails advertise- 
ments and correspondence. In December, 1910, Harrison was prose- 
cuted under two separate indictments for using the mails in a scheme 
or artifice to defraud, contrarv to section 215 of the Criminal Code (R. 
S. § 5480 [U. S. Comp. St. 1901, p. 3696]). One indictment had réf- 
érence to the New Home Vacuum Cleaner ; the other to the Easy Way 
Washer. As to the vacuum cleaner, it was alleged that the scheme 
was formed April 20, 1910, and that the forbidclen use of the mails 
was from April 20th.to July 27th ; as to the washer, that the forma- 
tion of the scheme was in December, 1909, and the use of the mails on 
July 13 and July 21, 1910. Respondent demurred to each indictment, 
the demurrers were overruled, the indictments were Consolidated, and 
respondent tried upon bis pleas of not guilty. He was convicted and 
sentenced under each indictment, and brings thèse writs of error. 

Judge Sanborn, speaking for the Circuit Court of Appeals of the 
Eighth Circuit (Union Pacific Coal Co. v. United States, 173 Fed. 737, 
740, 97 C. C. A. 578, 581), bas recently said : 

'"AYbere ail tlie substantial évidence is as consistent witli innocence as witli 
guilt. it is tbe dnty of the appellate court to reverse a .iudgnieut of convic- 
tion." 

"For other cases see sanie topic & 5 nujuber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Clyatt v. United States, 197 U. S. 207, 222, 25 Sup. Ct. 429, 
433 (49 L. Ed. 726), the conviction was reversed for lack of essential 
évidence, and Mr. Justice Brewer said: 

"It Is the Imperatlve duty ol a court to see tliat ail tlie éléments of [the 
alleged] crime are iirovecl. or at îeast that testimoiiy is offt-red wliieh justifies 
a jury in flndiiiK tliose éléments. Oiily in the exact administration of the 
law will justice in the lonj; run he done, and the confidence of the puhlic in 
such administration he maintained." 

We hâve reviewed this case in the light of the settled rules indi- 
cated by the above quotations, and we hâve reached the conclusion 
that there was, as to one of the indictments (the vacuum cleaner case), 
no suflicient évidence of guilt to justify respondent's conviction, and 
that it was error not to instruct, as he rec|uested, a verdict of acquittai, 
and that whether the other iiidictment (the washer case) is governed 
by the same considérations dépends on spécial reasons, which appar- 
ently were not determined by the jury. We are naturally reluctant 
thus to dispose of a prosecution which has occupied so much of the 
time and attention of a court and jury, and we hâve held the case 
for a repeated considération of everything urged against the respond- 
ent ; but we are confirmed in our conclusion. To détermine its right- 
fulness, we hâve endeavored to ascertain the controlling rules of law, 
and hâve very carefully analyzed the mass of detailed, though not 
complicated, facts shown by the record. 

[1] The statute makes it a critne — a felony — to use the mails in 
promoting a "scheme to defraud." This statute has received consid- 
ération, définition, and application in a great number of decided cases 
— afnong others, by the Suprême Court in Durland v. U. S., 161 U. 
S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709, and U. S. v. Stever, 222 U. 
S. 167, 32 Sup. Ct. 51, 56 L. Ed. 145, and by this court in the Cases 
of Milby, 109 Fed. 638, 48 C. C. A. 574, Horman, 116 Fed. 350, 53 
C. C. A. 570, O'Hara, 129 Fed. 551, 64 C. C. A. 81, Bartholomew, 
177 Fed. 902, 101 C. C. A. 182, and Foster, 178 Fed. 165, 101 C. 
C. A. 485. It is by the décisions settled, not as an all-ificlusive défini- 
tion, but as one sufficient for the purposes of this case, that the stat- 
utory "scheme to defraud" may be found in any plan to get the money 
or property of others by deceiving them as to the substantial identity 
of the thing which they are to receive in exchange; and this décep- 
tion may, of course, be by implication as well as by express words. 
On the other hand, the "scheme" cannot be found in any mère ex- 
pression of honest opinion as to quality or as to future performance. 
There must be the underlying intent to defraud. Rudd v. U. S. (C. 
C. A. 8) 173 Fed. 912, 97 C. C. A. 462; Brown v. U. S. (C. C. A. 
8) 146 Fed. 219, 76 C. C. A. 577. It is true that the Durland Case 
contemplâtes as within the statute "suggestions and opinions as to the 
future" ; but necessary limitations on a too broad construction of this 
language are indicated in the McAnnulty Case, 187 U. S. 94, 23 Sup. 
Ct. 33, 47 T. Ed. 90. 

As it arises in the présent case, the question is : When does the not 
uncommon exaggeration of advertising become sufficient évidence of 
an intent to defraud ? Can a business man, selling an article of merit 



6C6 200 FEDERAL BBPORTEB 

and of value and at a fair price, be convicted of a scHeme to defraud, 
because his advertising overstates the capacity and usefulness of the 
article? If so, where is the line to be drawn? And this brings us 
to the further question: How far are United States courts and juries 
to become censors of the advertising of manufacturers or dealers? 
This question stands out for answer, because nearly ail business is 
now aided by advertisements passing through the mails, and on every 
hand we see claims of capacity, performance, and results which we 
know cannot stand cross-examination. 

On what we think an exhaustive review of ail the reported cases 
arising under this statute, we do not find any one which seems, on 
its face, to be of the class we bave mentioned — exaggerated claims of 
merits in articles of inhérent utility — unless it is Faulkner v. U. S., 
157 Fed. 840, 85 C. C. A. 204, in which the Circuit Court of Appeals 
in the Fifth Circuit reversed a conviction because based merely on 
exaggerated advertising. The subject is also considered by Judge 
Severens, then District Judge, who said, in U. S. v. Staples (D, C.) 
45 Fed. 195, 198: 

"Parties who hâve anythlng to sell hâve the habit of piiffing their wares, 
and we are al) famlliar with tUe fact that It is a very prévalent thing in tlie 
conrse of business to exaggerate the merits of goods people hâve to sell, and 
vi^ithm any proyer reasonable bouiids sueh a practiee Is not criminal. It 
must aniount to some substantlal déception, in oi'der to be subject to cog- 
nlzance by the courts." 

The "schemes" which hâve been punished bave ail smacked of the 
confidence game, of getting something for nothing, like selling worth- 
less corporate stock (Wilson v. U. S. [C. C. À. 2] 190 Fed. 427, 
111 C. C. A. 231); running a bucket shop under the prêteuse of doing 
real trading (Foster v. U. S. JC. C. A. 6] 178 Fed. 165, 101 C. C. A. 
485); running a "fake" marriage bureau (Grey v. U. S. [C. C. A. 7] 
172 Fed. 101, 96 C. C. A. 415); getting consignments without intent 
to remit (McConkey v. U. S. [C. C. A. 8] 171 Fed. 829, 96 C. C. A. 
501) ; fmancial schemes impossible of performance (Walker v. U. Sj 
[C. C. A. 9] 152 Fed. 111, 81 C. C. A. 329); and the like. Schemes 
like those discussed in Harris v. Rosenberger (C. C. A. 8) 145 Fed. 
449, 76 C. C. A. 225, 13 L. R. A. (N. S.) 762, and in the cases it re- 
views, fal! in this same class, because, though the représentation af- 
fects quality or performance, it directly pertains to a fact or a plan 
inhérent in the substantial identity — the essential characteristics — of 
the thing itself ; and even though the original and underlying business 
is legitimate, the use being made of it is fraudulent. 

In our review of the décisions, we bave not overlooked the line of 
cases arising under sections 3929 and 4041 (U. S. Comp. St. 1901, pp. 
2686, 2749), holding, in some cases that seeni rather extrême, the right 
of the Postmaster General to be exempt from reversai by the courts 
in his conclusion that, in the given case, a "scheme to defraud" ex- 
ists. Thèse sections and 5480 do eniploy the identical phrase, "scheme 
to defraud," and are, doubtless, in some degree in pari materia; but 
we cannot think that the same criterion is necessarily to be applied 
in each case. The Postmaster General, in the exercise of some meas- 
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lire of delegated authority, is administering a law which confers a 
privilège ; for the conditions under which the mails may be used are 
wholly in the control of Congress. Public Clearing House v. Coyne, 
194 U. S. 497, 506, 24 Sup. Ct. 789, 48 L. Ed. 1092. The courts and 
juries, under section 5480, administer a law creating a f elony. A liber- 
ality of définition, to meet the Postmaster General's ideas of the pol- 
icy of the law as applied to existing conditions, may be well within the 
limits of his discrétion. A crime cannot be created by ex post facto 
liberality of définition, and Congress cannot hâve intended to obliterate 
the well-known distinction pointed out by Judge Severens. The Court 
of Appeals of the Eighth Circuit, in Erbaugh v. U. S., 173 Fed. 433, 
435,97 C. C. A. 663,665, said: 

"The ofifense denounced by section 5480 was created by that statute, the 
punishment it prescribes Is severe, and a pénal statute which créâtes and de- 
nounces a new offense should be strictly construed. The définition of the 
offense and the classification of the offenders are législative, not judicial, 
functions; and one who was not, beyond reasonable doubt, within the class 
declared punishable by the expressed will of Congress, may not be brought 
within that class, after the event, by interprétation." 

[2] We are, then, to détermine whether respondent's plan of busi- 
ness, as it was being carried on at the times named, could fairly be said 
to constitute a "scheme to defraud" ; and so we corne to an examina- 
tion of the facts. The new vacuum cleaner was first put on the market 
in February, 1910, succeeding in respondent's business a somewhat 
similar, but cheaper and less efficient, device. The first year about 
50,000 cleaners were sold. The retail price to the user was $8.50; the 
agent paid $4.50. The total sales for the first U months were $180,- 
000. The device was manually operated, by handles swinging, bel- 
lows like, to and f rom each other ; the handles actuated suction pistons 
in two cylinders; and there were the usual slotted nozzle, settling 
chamber, and porous fabric bag. Upon the trial, it appeared beyond 
dispute that the "New Home Vacuum Cleaner" was an efficient and 
useful device, sold at a reasonable price. Indeed, the United States 
Attorney frankly states that there is no ground for claiming any f raud 
as to those purchasers who bought after seeing the machine, and the 
great majority of purchasers were of this class. The only fraud 
claimed is as against those who sent in their money in response to ad- 
vertising, without seeing the machine and relying on the respondent's 
circulars and letters ; and so we find that the critical question is wheth- 
er this literature sent through the mails contains fraudulent statements 
sufficient to support a conviction. We do not fail to observe that in a 
prosecution of this character fraud need only be in the underlying 
scheme, and it is not necessary that the matter sent through the mail 
should itself contain fraudulent statements ; but in this case the fraud 
in the scheme is predicated solely on the alleged false and misleading 
statements contained in the circulars, and hence they must be exam- 
ined. 

They contain no full mechanical description; but they hâve a pic- 
ture of the article, and they make clear that it is to be operated by 
hand. They contain much laudatory matter, and a large number of 



C68 200 FEDERAL KErORTEB 

statements charged in the indictment to be false and fraudnlent. We 
cannot hère take the time nor the space to analyze and discuss each 
of the statements and the évidence on that subject. It is enough to 
say that the advertising claims most open to criticism are : (1) That 
the machine has a constant and terrifie suction ; (2) that it will clean 
carpets thoroughly with Httle or no physical effort, and that a child 
or weak woman can operate it; and (3) that it will abolish house- 
cleaning. In f act, when it was f airly and properly operated, it did hâve 
a suction practically constant, and which, while not "terrifie," was yet 
quite strong. It would take up light dirt from a board floor or from 
the surface of a carpet and with little physical effort, and it would 
clean a carpet thoroughly, if its working was continued for a longer 
time and with more force. It would not "abolish housecleaning" in 
any absolute sensé; but, if used to the best advantage, it would dimin- 
ish and often avoid that periodical taking up and beating of carpets 
which in many homes stands for housecleaning. 

In so far as thèse qualities of the machine were not apparent on 
inspection, they appeared by proof at the trial. An expert witness 
explained the theoretical opération and demonstrated the suction by 
testimony the accuracy of which is not seriously questioned ; a gov- 
ernment witness conducted a démonstration before the jury with good 
results ; a 12 year old girl operated it before the jury with success 
and with no exhausting physical effort ; and 25 witnesses who had 
purchased the cleaner and used it in their homes for a year or more 
testified that it was efficient and satisfactory, the testimony of each 
going into détail as to bis or her use, and varying ail the way from 
fair satisfaction to enthusiastic commendation. 

As against this proof, there were 12 witnesses who testified that 
they had purchased the device and were dissatisfied. Some of the 12 
apparently gave it a fair trial before concluding that it was unsatis- 
factory; others clearly did not. The substantial complaints seemed 
to be that it was too hard work to use the machine, and that it would 
not pick up matches, toothpicks, and pièces of paper. E'very com- 
plaint that was definite enough to be intelligible belongs in one or the 
other of thèse classes ; and, as to the second of thèse complaints, it 
is to be observed that the circulars cannot be fairly read as containing 
any représentation that the machine will pick up objects of that char- 
acter. No vacuum cleaner will pick up objects too large to go through 
the slot in the nozzle. 

The sum of the whole matter is that, if we except extrême phrases 
like "terrifie suction" and "abolish housecleaning," the utterance of 
which cannot be seriously thought to be criminal, we find that every 
statement of fact is literally true, or, more accurately, might, under 
favorable conditions, be literally true; and nothing remains except that 
this advertising matter exaggerated the quality and extent of the work 
the machine would do with slight physical effort, and minimized the 
physical effort necessary to make the machine do the complète work 
of which it was said to be capable. We doubt very much whether 
this proof would make ont the necessary prépondérance of évidence i:\ 
a civil action brought by a party claiming to hâve been defraudcJ. \\ e 
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are quite satisfied that it is wholly insufficient to establish, beyond a 
reasonable doubt, the criminal intent which is essential to the felony 
hère charged. We believe the statute hère under considération was 
never intended to cover such puffing of goods as is found in the vacu- 
um cleaner circulars, and it should not receive a construction which 
permits such resuit. 

We do not overlook the évidence of an admission by Harrison that 
the work of cleaning a room with the cleaner would be too laborious 
for a child or vveakly woman, and that he knew it could not be so 
used. The advertising claim that the device could be used by a weakly 
woman would not naturally imply that she could use it for ail pur- 
poses for which it could be used by any one; and this admission, of 
uncertain meaning and extent, cannot fairly be construed as sufficient 
to change the resuit of the conceded or fully established facts. 

[3] We should not omit to mention one occurrence upon the trial. 
At the time of, and shortly preceding, the arrest, the post ofïice in- 
spectors learned that the refunds were not being promptly made as 
hereafter stated. In February, 1911, while the trial below was in 
progress, the Post Office Department promulgated a "fraud order" 
against Harrison in connection with the vacuum cleaners. and this fact 
was prominently published in the Cincinnati newspapers, and so pre- 
sumably came to the jury's attention. The record indicates no reason 
to suppose that the withholding of this order until after the jury was 
selected and the trial in progress, and its promulgation and publica- 
tion in such a way as to hâve the most prejudicial effect upon the 
respondent before the jury, amounted to anything more than an un- 
fortunate coincidence, and the occurrence was beyond the control of 
the trial judge ; but it was of itself sufficient to make impossible that 
fair trial to which every respondent is entitled. 

[4] We must refrain also from any detailed discussion of the facts 
regarding the Easy Way Washer. This device, in July, 1910, had 
been sold by respondent in great quantifies for some years. It may 
be described as a combination boiler and washing machine obtaining 
in some measure the results of the boiling process familiar in the 
former and of the mechanical agitation familiar in the latter. There 
seems no doubt that if the boiling was continued long enough, and 
the mechanical agitation was fréquent enough, and the other condi- 
tions favorable, the device would accomplish fairly satisfactory re- 
sults. A considérable number of witnesses testified to from one to 
three years' use of the machine, and that it did, in their expérience, 
everything claimed for it in the advertising; while it appeared that 
under other and less favorable conditions it was not so useful. It 
sold to the agents for $3 and to the user for $6. 

Takmg the Easy Way Washer advertising together, we are bound 
tosaythat it is distinctly more objectionable than the vacuum cleaner 
advertising. The distinction is not with référence to the claims of 
performance. It is difficult or impossible to put the fînger on any 
statement on this subject which may not be literally true. The trouble 
is with what the circulars say or the impression they might well pro- 
duce regarding the mechanical and physical features of construction 
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and opération; î. e., the substantial identity of the article. The cir- 
culars do not contain any informing description, pictorial or written ; 
but they might be thought to imply that the device opérâtes not merely 
with hot water and soap, boihng and stirring, but with some new, 
mysterious force utilized by some new construction, and we cannot 
say that a conclusion of intent to mislead, if thèse statements stood 
alone, would be wholly without foundation. This brings us to the 
question whether such inference of intent to mislead is made impos- 
sible by the further facts now to be mentioned. The advertising lit- 
erature at first contained a promise to refund the purchase priée if 
the machine was not as represented. In 1908 complaint was made 
to the Post Ofhce Department regarding this subject-matter. There 
was a hearing in that department as to whether a "f raud order" should 
issue against Harrison in connection with his "Easy Way" business. 
It seems a fair inference from the record (and the United States At- 
torney states) that the advertising literature then in use was essen- 
tially similar to that which is the basis of this indictment, excepting 
that the promise to refund was conditional on the purchaser establish- 
ing a breach of représentations. Upon that hearing, the Post Office 
Department in efïect ruled that if Harrison would agrée to and would 
make his refunds whenever the purchaser was not satisfied, regardless 
of whether the purchaser could show a breach of représentations, this 
would neutralize any inference of fraud that might otherwise be 
drawn from the high-sounding phrases of the advertisements. 

Accordingly he thereupon, and about July, 1908, changed his lit- 
erature so as to contain this absolute promise of refund, and (with 
such degree of approval from the Post Office Department as may be 
implied from thèse facts) he continued to use this literature until his 
arrest. In other words, it appeared that, even if there might be any 
intent to get the purchaser's money by creating a misleading impres- 
sion regarding the article to be received by him, it was accompanied 
by a promise, and by the légal liability to return the money, if, when 
the purchaser saw the article, he was not satisfied. We quite agrée 
with the Post Office Department that this promise to refund, if made 
in good faith and taken in connection with the literature hère used, 
would leave no room for the conclusion that the scheme, upon the 
whole, was one to defraud; and we are thus brought to the deter- 
minative question under this indictment, viz. : Whether there is a 
sufficient indictment and sufficient évidence to permit a conviction on 
the theory that the promise to refund was not made in good faith. 

In the broader aspect of this question, it is sufficient to say that 
the indictment does not charge a gênerai or unlimited intent not to 
refund, and there would be no proof to sustain such a charge if made. 
The corporation which was making the sales had a capital of $100,- 
000; it had been doing, for a considérable time, a prosperous and 
profitable business ; no lack of ample pecuniary responsibility is 
charged; and it had been in fact regularly refunding large sums 
every month. The question of intent not to refund is of narrower 
compass. 

The indictment does not allège, as the primary or main scheme, any 
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plan to get customers' money by means of a promise to refund if 
the article was not satisf actory ; but it allèges that, in connection with 
and as a part of the scheme to defraud by means of false représen- 
tations, respondent had the further plan that, when washers had been 
returned as unsatisfactory with a demand for refund, he would delay 
the refund by excuses and subterfuges, with the purpose of wearing 
out, by delays, those persons who returned the article, and so to lead 
the customer, in many cases, tO' drop his demand and so to avoid a 
refund. This is the only delay mentioned in the indictment or made 
the basis of any charge, but it mày well be classified as the second 
delay; for the proof shows that, when a customer first expressed 
dissatisfaction and threatened a return, it was the regular practice 
to correspond with him in the endeavor to persuade him to keep the 
article, and to this end to give him further instructions for use, to 
supply missing, broken, or imperfect parts, and often finally to make 
a concession on the price. The delays thus ensuing constituted the 
first class. The acts last recited are not necessarily inconsistent with 
legitimate business practice ; but instances or Systems of abuse, where- 
by the practice would become an instrument of fraud, are conceivable. 
As to the second class, it appeared that it was the practice to require 
one who had returned the goods and demanded "a refund to procure 
an express or freight tracer and proof of final redelivery, a require- 
ment sometimes or often justified, but in many cases wholly unnec- 
essary ; that then there would often be no attention paid until another 
letter was written ; that finally the refund would be "marked up" for 
payment and turned over to the cashier's office; and that then, at 
fréquent intervais, such accumulated refunds would be paid. 

It further appeared, and stands apparently undisputed on the prés- 
ent record, that the refunds had regularly amounted to about 5 per 
cent, of the washer sales ; that except for the delays above mentioned 
they had been regularly paid, amounting to about $300 per month; 
that they were so paid until about May or June ; that the respondent 
was interested in other enterprises, in aid of which he drew money 
out of this enterprise, and during the summer was "hard up"; that 
the refunds accumulated and remained in part unpaid ; that about 
October he raised some money and wholly or mainly paid them up ; 
that they then accumulated again somewhat, and at the time of his 
arrest were unpaid to the extent of about $1,200 (in both branches 
of the business) ; and that thèse were later ail paid. 

The argument is plausible that the indictment charges only a spé- 
cifie intent to escape some refunds by means of the second class of 
delays above specified, and that the subject of respondent's financial 
situation in July, whereby he perhaps should bave anticipated that he 
could not make refunds promptly, bas no bearing to establish this 
spécifie intent ; but we hâve concluded that this is too narrovv a view 
of the indictment. The substantial and the main charge is that of 
intent to defraud by the circulars. What is said about the refunding 
delays is supplemental, and is practically, as the case bas developed, 
by way of anticipatory reply to the défense that the circulars were 
upon the whole innocent of fraud, because accompanied and char- 
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acterized by the promise to refuud. We interpret the indictment as 
charging in effect that the promise to refund did net neutralize the 
alleged misleading of the circulars, because the promise itself was 
not made in good f aith ; and hence it f ollows that the entire situa- 
tion bearing on the good faith of this refunding promise, as it con- 
stituted a part of the business schcme in existence on July 13th and 
21st, should be considered. l'o state the matter in another form, 
the issues under this indictment were. first, whether the Uterature, 
circulars, and advertising sufiiciently show an intent to defraud as 
to the essential characteristics of the article; and, if so, then second, 
whether the promise to refund, as a part of the business scheme, was 
made in good faith, whereby it would be eiïective to> characterize the 
entire scheme, or in bad faith, whereby it would be ineffective. 

As to the first issue : The good or bad faith of the représentations 
of extrême performance is involved because, while the identity — the 
real characteristics — of the thing, and not its claimed merit, is the 
criterion, yet, under the facts hère existing, the latter is interwoven 
with the former : and it cannot be said that bad-faith clainis of re- 
markable performance would not hâve some tendency to show intent 
to mislead as to what the thing was. 

As to the second issue : The refunding delays wdiich did occur, and 
such knowledge as respondent bad that be might not be able to pay, 
and such express proof as there -may be, if any, of a wrong intent, 
stand on one side ; on the other side is respondent's theory tliat the 
delays which did occur up until about June, so far as they were sys- 
tematic, and not accidentai or inadvertent, were consistent with iegit- 
imate business practice, and that, so far as additional delays occurred 
after that time, thèse were due to financial difficulties, which he did 
not anticipate and which were unavoidable. In this connection it will 
not be overlooked that the intent charged is to avoid — that is, not 
to make — a part of the refund payments, and if the sum of respond- 
ent's offense in this respect was an intent to delay, so as to get the 
use of the money for a time, with no plan to avoid payment altogether, 
that would not constitute the crime charged. To predicate crime upon 
such an intent, with référence to any pecuniary obligation, is obviously 
unsafe. 

The determinative character of this refund promise was not devel- 
oped on the trial below, so that, very naturally, this issue was not 
distinctly submitted to the jury. We cannot know that the proof on 
either side was exhausted ; and as there must be a new trial, upon 
which the record may be différent, it would bc prématuré to under- 
take to détermine whether the record on this trial is or is not, in ail 
respects, substantially as consistent with the theory of innocence as 
with the theory of gtiilt. 

We distinguish betweeh the vacuum cleaning case and the Easy 
Way \¥asher case, in the resnlt reached, for the reason that in the 
former, while a soniewhat similar charge is made on the subject of 
refunds, and a somewhat similar state of facts appears, we find no 
suflîcient basis for a charge of f raud in the advertising, nor any room 
for an uncertainty of intent therein which may be solved one way or 
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the other; and as a fraudulent scheme in that respect is the basis of 
the indictment, the charge must fail, and, there beiiig no primary 
scheme, the accessory or supplemental scheme is not important. In 
the latter, the advertising being susceptible of a construction import- 
ing fraud, the true character of the refunding promises becomes, now 
and hère, controUing. 

There are 90 assignments of error relating to occurrences in the 
progress of the cause. We take up now only those which seem hkely 
tp be of importance on a new trial. 

[5] 1. There was no variance between the indictment and proof 
concerning the persons whom it was intended to def raud. The indict- 
ment charges that the scheme, as framed, was to defraud certain per- 
sons named, and others, some of whose names were unknown, and 
some of whose names were known, but were too voluminous to set 
out. The proof, fairly construed, tends to show that, if there was 
intent to defraud any one, it was originally a gênerai intent to de- 
fraud that portion of the public who might answer the advertising or 
be otherwise reached ; and that this intent af terwards, f rom time to 
time, localized and attached itself to the individuals named who did 
answer the advertising. We cannot regard this as a substantial vari- 
ance, but we must consider it rather as two différent ways of stating 
the same thing. 

[6] Upon the question of variance between indictment and proof s, 
the controlling considération should be whether the charge was fairly 
and fully enough stated to apprise défendant of what he must meet, 
and to protect him against another prosecution, and whether those 
particulars in which the proof may differ in form from the charge 
support the conclusion that respondent could hâve been misled to his 
injurv (Foster v. U. S. [C. C. A. 6] 178 Fed. 165, 171, 101 C. C. A. 485 ; 
Bennett v. U. S. [C. C. A. 6] 194 Fed. 630, 632, 114 C. C. A. 402). 
Applying thèse criteria, the court below was right in overruling this ob- 
jection. The présent case may well be distinguished from Common- 
wealth V. Harley, 7 Metc. (Mass.) 506, and similar cases, by the fact 
that there the indictment charged a plan to defraud certain named per- 
sons only, and did not suggest an intent to defraud the public or any 
class of the public ; while hère the naming of several persons and the 
références to many others, read in connection with the statement that 
the scheme was to be operated by circulars, and by advertising in news- 
papers and magazines, fairly import a charge of intent to defraud a 
part of the public. 

[7] 2. A letter from the Assistant Attorney General for the Post 
Office Department, written to respondent, in June, 1908, in connection 
with the inquiry then held, and which we bave before mentioned, was 
offered in évidence by the government. Parts were excluded, but 
enough was received and read to the jury to make clear, either by 
express statement or by inference, that this officiai had decided the 
Eas}' Way Washer business to be a fraudulent, rather than a legiti- 
mate, business, unless saved from that condemnation by the offer of 
refunds, conditioned only on dissatisfaction, and by the prompt pay- 
ment thereof. Whether the business, as evidenced by the circulars 
200 F.— 43 
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and advertising, was legitimate or fraudvtlent, was one of the issues 
for the jury ; and, obviously, what the Attorney General had decided 
or had said on that subject was, primarily, inadmissible. It is clear, 
too, that the préjudice to the respondent from putting before the jury 
the opinion and décision of so high an officer of the government was 
bound to be very substantial. 

[8] This gênerai situation seems to hâve been recognized by counsel 
and by the court below ; but it was thought not to cover the instant 
question, because this letter was a part of the information which came 
to respondent regarding the conduct of the business and the making 
of complaints, and so had some bearing on his intent. While we may 
concède that the letter was not wholly immaterial upon the subject 
of intent, it was, at the beat, remote in point of time, and of uncer- 
tain effect in this respect. Whatever materiality it might hâve is 
subordinate to, and merged in, its more generally objectionable and 
injurious character as évidence ; the minor, rightful bearing on intent 
would necessarily be inséparable from the major wrongful effect of 
the recited décision; and the limitations made and instructions given 
by the court as to the force which could be permitted to this letter could 
not, we think, operate to prevent serions harm flowing from its ré- 
ception to respondent's rightful interests. It goes without saying that 
respondent may waive this objection, and if he considers this letter 
and his answer upon the whole helpful to him on the issue of intent, 
they form part of the situation which he wiU hâve the right to put 
in évidence. 

[9] 3. The nature of the issue to be tried, as it has been developed in 
this opinion, will make it clear that the respondent's acts and efforts 
in the summer of 1910 to raise money with which to meet thèse refunds 
will directly bear on his intent to pay, or to avoid payment. Even his 
statements made in the course of such efforts, if natural to be made 
in connection therewith, and if not made in anticipation of this contro- 
versy, will be admissible as part of the res gestse bearing on his intent. 
His statements in August that he. wished his agent to use ail available 
property as security to borrow money, on account of its urgent need for 
making refunds, was, so far as the court could say, very probably an 
"incident immediately and unconsciously associated with the act." If 
the jury regarded it as "voluntary individual wariness," then it would 
lose its evidential force. St. Clair v. U. S., 154 U. S. 134, 149, 150, 
14 Sup. Ct. 1002, 38 L. Ed. 936. 

[10] 4. If the highly laudatory statements in the advertising as to the 
capacity, performance, and merits of the washer were made by the re- 
spondent in the belief that they were true, that belief would be a com- 
plète défense, however inaccurate the statements might turn out to De. 
His belief on this subject at the time of forming or continuing the 
scheme was, therefore, a controlling question. To support the claim 
that he believed what he said, his counsel offered to show that certain 
testimonial or commendatory letters received in the regular course of 
the business had been selected by his subordinates and shown to him, 
and that thèse letters contained statements that the machine did every- 
thing claimed for it. There are said to be over a thousand of thèse let- 
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ters. The offer was many times repeated in varying forms, and ît 
seems to be the claim of the respondent that he was the executive head 
of this large business ; that he did not, ordinarily, see the correspond- 
ence; that, by his instructions, testimonial letters were selected and 
brought to him, and some of them used as the basis of his advertising ; 
but that complaining letters (a great many of which it was conceded 
were received) were attended to by his subordinates, and he never 
saw them, unless in exceptional instances. Objection was made to the 
proof that thèse testimonial letters were shown to respondent, the ob- 
jection being on the ground that the writing of the letters was not 
properly proved; and this resulted in a ruling that the admissibility 
of the letters depended on the showing that they were received in due 
course of business and constituted a part of the regular conduct of the 
business, and that, therefore, the entire course of business must be 
shown — in other words, that the défendant could introduce thèse let- 
ters only if he would put in ail the letters received, which he refused 
to do. 

We think this ruling rests on a misapprehension as to the grbund 
on which the letters were receivable. If they were in f act laid before 
respondent as and for genuine letters, and if he believed them so to 
be, and in that belief acted on them, thèse things bore on his intent. 
It was not necessary first to show that they were signed by the writers, 
or mailed by the writers, or that their recitations of fact were true. 
In the ordinary case involving the admission of letters, it is thèse things 
which are of primary importance ; but hère the primary question was 
whether Harrison saw thèse letters, and believed them to be genuine 
correspondence, and on them based his statements. Whether it is créd- 
ible that respondent knew of the testimonials, but not of the complaints, 
and whether, in connection with ail thèse circumstances, such testi- 
mony sufficiently supported his alleged belief, were for the jury. 

In each case, the judgment will be reversed, and the record re- 
manded for a new trial. 



NATIONAIi SURBTY CO. v. WESTERN PAG. RY. CO. 

(Circuit Court of Appeals, Ninth Circuit. October 28, 1912.) 

No. 1,987. 

1. Insxjeancb (§ 650*) — Indemnitt Insubance — Action on Bond — Evidence. 

A statemeiit made in an application by a corporation tq a surety Com- 
pany, as a basis for a bond indemnifying tlie corporation against loss 
througli the dislionesty of its treasurer, that ail checks drawn by him 
ehould be countersigned by another officer, is immaterial in an action on 
a subséquent bond of a différent ténor, not based on such application, 
and containing no référence to it. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; 
r>ec. Dig. § 650.*] 

2. Insurance (§ 669*) — Action on Indemnitï Polict — Instbuctions. 

The rule that checks drawn on a bank by a depositor should be charged 
against tlie deposits in the order in which they were marie held properly 
applied. in an action by a corporation on a bond indemnifying It against 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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loss throtiçll the négligence of its treasurer, baseel on hls allegefl négli- 
gence In making deposlts In the bank after knowledge of Its Insolreney. 
[Ed. Note.— For other cases, see Insurance, Cent. Dlg. |§ 1556, 1771- 
1784; Dec. Dig. § 6G9.*] 

3. Instxbance (§ 332*) — Indemnitt Insurance — Conditions op Contbact— 

PbECAUTIONS AQAINST IjOSS. 

A provision in a pollcy Indemnlfying a corporation agalnst loss through 
the dlshonesty or négligence of its treasurer, re<]uirlng the corporation 
to take ail reasonable steps and precautiou.s to prevent any loss forwhich 
the Insurer would be liable, did not require It to examine the books of a 
bank In which the treasurer deposited its funds, to ascertain the bank'« 
financial condition. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 875, 875^} 
Dec. Dlg. § 332.*] 

4. Insuiîance (§ 660*)— Action on Indeunitt Polict — Instructions — No- 

tice or Loss. 

A pollcy indemnlfying a corporation agalnst loss through the dishon- 
çsty or culpable négligence of Its treasurer provided that "immédiate no- 
tice" should be glven the insurer on "the discovery by tlie employer that 
a loss has been sustained, or of facts Indicating that a loss bas probably 
been sustained." A bank in which the treasurer deposited funds of the 
corporation failed, and 20 days after It closed the corporation gave no- 
tice of a clalm under the pollcy, on the ground of culpable négligence of 
the treasurer in making deposlts after he had notice of the bank's Insol- 
vency. Beld, that in an action on the pollcy the court properly Instruct- 
ed that the closlng of the bank alone did not charge the corporation 
with knowledge of any loss withln the pollcy, nor did knowledge even 
of facts which ralsed a suspicion of fraud or négligence on the part of 
Its treasurer, but that It had the rlght to walt before glvlng notice until 
It dlscovered facts which would justify a careful and prudent man in 
charging another with fraud or culpable négligence, and also properly 
Instnicted on the évidence that whether it gave immédiate notice after 
having such knowledge, g'iving the term a reasonable and practical con- 
struction, was a question of fact for the jury. 

[Ed. Note. — For other cases, seo Insurance, Cent Dlg. §{ 1553, 1771» 
1784; Dec. Dig. § 669.*] 

6. Insueance (§ 539*) — Notice op Loss — "Immédiate Notice." 

"Immédiate notice" of loss under an Indemnity Insurance pollcy mean» 

no more than that degree of promptitude which Is reasonable under the 

circumstances. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1328-1836; 

Dec. Dig. § 5S9.* 
For other définitions, see Words and Phrases, voL 4, pp. 3397-3402; 

vol. 8, p. 7681.] 

Ross, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of California; Wm. C. Van Fleet, Judge. 

Action at law by the Western Pacific Railway Company against the 
National Surety Company. Judgment for plaintifï, and défendant 
brings error. Afïirmed. 

The défendant in error brought an action against the plalntlff In error to 
recover uppn an Indemnity bond. The parties will.ln this opinion be desig- 
nated as they were in the court below, plalntlff and défendant. The sub- 
stance of tlie coraplaint is that one J. Dalzell Brown was the treasurer of the 
plalntlff, and as such officer was intrusted by the latter with the depositing 
of its fnnds in a bank in the city of San Francisco ; that on November 9, 

•Fur other ca^es see same topic & § numbbe in Dec. & Am, Dlg». 1907 to data, & Rep'r Indexes 
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1905. the défendant issued to the plaintifC its indemnlty bond, wtiereby it 
agreed to make good and reiniburse to the plaintiff any and ail pecunlary 
loss of nioney, securities, or other personal property belongmg to tbe plain- 
tiff. sustalned liy it by or througb the personal dishouesty or culpable négli- 
gence of tlie said Brown as treasurer, up to the sum of .¥50,000 ; thut there- 
after, on 8epteuiber 17, 1906, the défendant, by an instrument knowu as an 
extension certificate, renewed and eontlnued said Indemnity bond in force 
to Septeniber ?>0, 1907, and on Septeniber 5, 1907, the défendant again by a 
renewal certificate renewed and eontlnued In force said indemnity bond for 
a period of oue year thereafter; tliat on October 24, 1907, said Brown, as 
treasurer of the plaintifï, deposited witli the Callfornia Safe Deposit & Trust 
Company, a banking corporation in San Francisco, to the crédit of the plain- 
tiff, fnnds of the plaintiff in the sum of $1.50.000, and on October 26, 1907, 
deposited with said bank to the crédit of the plaintiff its funds in the amouut 
of .$100,000 ; that at the tlme when each of said deposits was made the bank 
was insolvent, and was known to said Brown to be insolvent ; that said Brown 
did not at any tlme inform the plaintiff of the fact that the bank was Insol- 
vent, but that prior to the suspension of payment by said bank the plaintiff 
had no notice or knowledge of its insolvency ; that each of said deposits was 
made by Brown wrongfuUy and fraudulently, and with culpable négligence 
on his part, and with knowledge of the insolvency of said bank, and with 
knowledge that plaintiff was ignorant of the said insolvency ; that on Octo- 
ber 30, 1907, the bank suspended payment, and bas not slnce resumed pay- 
ment ; that on January 14, 190S, upon a proceeding had in accordance with 
the laws of the state of Callfornia, the bank was ordered iuto iuvoluutary 
liquidation, and a receiver was appointée! for the purpose of sueh litiuidation ; 
that no part of said deposits so made by Brown as treasurer of the plaintiff 
has been withdrawn by the plaintiff, and the full amount thereof was on 
deposit with the bank at the tlme when it suspended payment, and no pay- 
ment had been made to or for the account of the plaintiff on aecount of said 
deposits, or any part thereof ; that the bank is wholly insolvent, and the 
depositors therein. including the plaintiff, will reeeive In the li<iuldation 
but a small percentage of the amount of their deposits, and the plaintiff will 
not reeeive much more than the sum of $50,000, and that the plaintiff by 
reason of said deposits has suffered loss in an amount largely In excess of 
the sum of .$50,000. 

The answer, after maklng certain déniais, set forth the bond and speclfied 
certain particulars in whlch it is alleged that tlie plaintiff had failed to coni- 
ply with the ternis thereof, alleging that the bond provided that the company 
should not be liable for loss oecasioned by mistala», accident, error of judg-- 
ment, or by robbery, unless by or with the eognizance of culpable négligence 
of the employé, and provided as follows: "And 'oïlpable négligence,' as used 
in tliis bond, shall be taken and held to mean failure to exercise that degree 
of care and caution whlch men of ordlnary prudence and intelligence usually 
exercise in regard to their own affairs." The answer further alleged that, 
if any loss occurred through the facts set forth in the couiplaint. they re- 
sulted frora the mlslake, accident, or error of judgment of Brown. and not 
otherwlse. The answer set forth the condition of the bond, wherein it was 
provided that, "upon the discovery by the em[)loyer that a loss has been sus- 
talned, or of facts indicatiug that a loss has probably been sustalned, the 
employer shall Immediately so notify the company in writing at its principal 
offices in the city of New York, and shall, within the tlme limlted in Unes 
29 to 32, inclusive, of thig bond, make and furnish to the company in writing, 
at its principal offices in the clty of New York, clalm for and proof of loss, 
if any sustalned, and failure tp give such inmiediate notice, or to make sueh 
'•laim or such proof within such time, shall relieve the company froni ail 
liability hereunder on account of the employé causing such loss.'^' The an- 
.-;wer alleged that on and after October 30, 1907, the plaintiff discovered that 
it had sustalned a loss, or had ascertalned facts indicating that a loss had 
probably been sustalned by it, through said Brown, and under the terms of 
the bond was requlred to notify the défendant inunediately lu writing, but 
no such Immédiate notice was given as required by the bond. 
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With thèse and other issues unnecessary to be set forth for the considéra- 
tion of the case in this court, the case was tried before a jury, and a verdict 
was returned for the full amount of the stlpulated liability upon the bond, 
and thereupon judgment was rendered, 

Heller, Powers & Ehrman and Garret W. McEnerney, ail of San 

Francisco, Cal. (William J. Griffin, of counsel), for plaintiff in error. 

Warren Olney, Jr., of San Francisco, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Error is assigned to the ruling of the court below in sustaining a de- 
murrer to one of the défenses pleaded in the amended answer. That 
défense was that in 1903, two years prior to the issuance of the bond 
which is sued upon, the défendant issued a bond insuring the plain- 
tiff against loss through the personal dishonesty of Brown, which 
bond was procured upon an application or "employer's statement" 
made by the plaintiff, in which it was represented that Brown would 
sign checks or drafts on bank accounts only with the cQuntersignature 
of the secretary of the plaintiff ; that during the entire month of Octo- 
ber, 1907, and for many months prior thereto, Brown, as treasurer of 
the plaintiff, had signed checks and drafts on its account with the 
bank without such countersignature of the secretary of the plaintiff, 
or any other person ; that in said employer's statement it was said that 
the same was to be taken as a condition précèdent to and the basis 
of the bond applied for, "or any other bond that may be executed by 
the National Surety Company to the undersigned upon applicant above 
named in said position, or any renewal or continuation of such surety- 
ship." Now the facts as they were stipulated are that in 1904 there 
was a renewal of the bond of 1903 and a continuation of such surety- 
ship for another year, but that before the expiration of the term of 
that bond so renewed it was canceled, and in lieu thereof a new bond 
was issued by the défendant, which is the bond now sued upon, and. 
that such bond is not the same kind of a bond as that which was 
issued upon the "employer's statement" of 1903. The bond that was 
issued upon that statement was a bond insuring the plaintiff against 
loss through Brown alone in the sum of $250,000, and the liability of 
the défendant was limited to loss occurring through Brown's personal 
dishonesty. The bond which is sued upon hère is a schedule bond, 
issued, so far as the record shows, upon no employer's statement, cov- 
ering indeninity against losses through a large number of the em- 
ployés of the plaintiff in its various offices and stations in California, 
Nevada, and Utah, specifying the liability assumed as to Brown to be 
$50,000, and specifying the liability assumed as to each of the other 
employés named in the schedule, in sums ranging from $500 to $25,- 
000, and as to Brown it insures against loss through bis culpable nég- 
ligence, as well as his personal dishonesty. There is no référence in 
the bond to any employer's statement or application, and it is admitted 
that at the time of the issuance of that bond the employer's statement 



NATIONAL 8UEETY CO. V. WESTERN PAC. EY. CO. 679 

of November 14, 1903, was in no way mentioned or referred to be- 
tween the plaintiff and the défendant, and no other employer's state- 
ment or représentations relative to Brown or the risk covered by the 
défendant in assuming such insurance as to him was given or required 
of the plaintiiï. In view of thèse facts, we think there was no er- 
ror in the ruling of the court below. The statements contained in the 
application of 1903 were the conditions of the bond which was issued 
thereupon, and of any renewal of such bond. The bond of 1905 can- 
not in any proper sensé be said to be a renewal of the bond of 1903. 
It insured against loss through Brown, as treasurer of the plain- 
tiff, it is true, but at a greatly reduced liability, and upon diiïerent 
conditions, and as one of a large number of employés. Section 
2605 of the Civil Code of California provides that any statement which 
is to be incorporated in a policy of insurance must be referred to in 
the policy. The parties to the original bond of 1903 were not pre- 
vented by the terms of the contract then made from entering into any 
contract of insurance thereafter upon différent terms, as they hâve 
done in this case as we read the record. 

[2] Error is assigned to the follovving portion of the instructions 
of the court to the jury: 

"The évidence in thls case shows wlthout conflict that aprroxiiuately ail 
of the if250,000 so deiiosited hy Brown on the 24th and 26th of Octolier, 1907, 
remained in the hank when it closcd. The crédit balance which the Railway 
Company had in the banlj from prcvious deposits was on the niorniug of 
October 24, 1907, approximately $,'!S4,000. Between that date and the tirne 
the hank failed there was paid eut on the plaintiff's acconut approximately 
the sum of $387,000. By law this sum so paid ont is to be eharged against 
the balance wMch the Eailway Company had on hand on the moruing of 
October 24th, and not against the subséquent deposits." 

It is not denied that the gênerai rule is that where there is a run- 
ning account, such as that between a depositor and a bank, consisting 
of débits and crédits occurring at ditïerent times, the débits will be 
applied to the crédits according to their priority in time. But it is 
said that an exception should be made in the présent case, for the 
reason that subsequently to the dates of the two deposits referred to in 
the instruction large withdrawals of funds of the Railway Company 
were made by the payment of its checks, which had been drawn be- 
fore, but not presented for payment until after, those dates, and that 
thèse withdrawals should be charged against the last deposits, and 
that, if so charged, nothing remained of those two deposits, and the 
plaintiff sufïered no loss on account thereof. It is true that the gên- 
erai rule is one which is implied by law, and does not stand in the way 
of the performance of any agreement between the parties as to the 
application of payments, nor does it preclude a différent application 
when justice so requires, and it is held that justice so requires in cases 
where there are successive bonds of différent sureties, and where the 
rights and equities of third persons are involved. Nashville First Nat. 
Bank v. National Surety Co., 130 Fed. 401, 64 C. C. A. 601, 66 L. 
R. A. 777; Andrews v. Maçon Exch. Bank, 108 Ga. 802, 34 S. E. 
183. But we are unable to see that there are any rights and equities 
vested in the défendant which required a departure from the rule, or 
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that Justice demandée! that the withdrawals actually made after the 
time of the last payment should be charged against those deposits, 
so that the plaintiff should go out of court for error made in its proof 
of loss and in its complaint, and the défendant should be discharged 
f rom liability on the bond ; for, hovvever the account of the plaintiff 
with the bank may be adjusted, there will reniain a loss for vvhich the 
défendant is liable on its bond, since the bank had been insolvent for 
many months prior to October, 1907, and' Brown was aware of that 
fact. Equity does not require that an exception to the gênerai rule 
shall be made in order to permit the défendant to présent a défense 
which otherwise it could not make to a just cause of action. 

[3] The court, in charging the jury, after having referred to the 
fact that it appeared without conflict from the évidence that the only 
relation betvveen the plaintiff and the bank was that of depositor and 
banker, said that such relation did not require the plaintiff, undcr the 
conditions of the bond, to make examination into the books of the 
bank to ascertain its condition. It is contended that this instruction 
was error, for the reason that the bond by its terms required the plain- 
tiff to take and use ail reasonable steps and précautions to detect and 
prevent any act or omission on the part of any employé which would 
tend to make the company liable for any loss, and that the court 
should hâve submitted to the jury the question whether such examina- 
tion of the condition of the bank was a reasonable précaution to hâve 
been taken by the plaintiff. We find no merit in the contention. No 
authority is cited to support it, and it is probable that none can be 
found. It is not pointed out how or by vi'hat authority the plaintiff 
could bave procured inspection of the books of the bank or could hâve 
ascertained its condition. The right of inspection of a bank's books 
belongs to the directors and stockholders only. and the latter may not 
exercise the right upon mandamus without showing that a useful pur- 
pose is to be accomplished thereby. We take it that the provision of 
the bond so relied upon imposes upon the plaintiff the obligation of 
exercising the supervision and observing the précautions of a reason- 
ably prudent employer, and exercising such diligence as he would ex- 
ercise if there were no insurance. But it is said that the express terms 
of the bond required such examination in providing that : 

"When any employé for whom the eoiupany i.s surety hereuiider is acting 
in the position of jolut agent for tlie employer aDd any other ]>erson, com- 
pany, or corporation, .ioint audits of his Ijooks and aocomits shall be made by 
the employer and such other person, company, or corporation." 

This provision very clearly refers to books and accounts kept by the 
employé. The books of the bank were not such books, and they can- 
not be said to be within the contemplation of the provision of the 
contract so quoted. 

[4] The principal question in the case is whether the trial court 
erred in its instructions whereby it submitted to the jury the question 
whether under the terms of the bond the plaintiff gave the défendant 
timely notice of its loss. The contingency upon which by the terms 
of the bond the insured was ref|uired to give "immédiate notice" to 
the surety company was "the discovery by the employer that a loss has 
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been sustained, or of f acts indicating that a loss has probably been sus- 
tained." It is not contended that the plaintiff had actual knowledge 
prior to the time when the notice of November 20th was given that 
a loss had been sustained ; but it is urged that when the bank closed 
its doors on October 30th, or very soon thereafter, the plaintiff dis- 
covered facts which indicated that a loss had probably been sustained. 
The mère fact that the bank closed its doors imported notice to the 
plaintiff that it might sustain a loss as a depositor; but it did not of 
itself convey notice that probably the plaintiff had sustained a loss for 
which it might bave recourse against the défendant. To sustain a 
loss for which the défendant was liable on the bond involved, not only 
the insolvency of the bank and a resulting loss of deposits, but (a) 
that such insolvency existed at the time when the plaintiff's last de- 
posits were made, and (b) that Brown knew that the bank was insol- 
vent when he made them. 

[51 In Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 22 Sup. 
Ct. 833, 46 L,. Ed. 1193, it was held that immédiate notice means no 
more than that degree of promptitude which is reasonable under the 
circumstances, and such is the rule of ail the décisions. Ordinarily the 
question whether the notice is given with due diligence under ail the 
circumstances of a particular case is for the jury to answer. 2 May 
on Insurance, § 462; 4 Joyce on Insurance, § 3292. If upon the un- 
disputed facts the minds of reasonable men would not differ, the ques- 
tion is one of law for the court; but, where reasonable minds may 
differ upon the proven facts, the question is for the jury. The trial 
court instructed the jury that the plaintiff was not required to give 
notice to the défendant until it had discovered that Brown was guilty 
of culpable négligence in making the deposits when he knew the bank 
was insolvent, or had discovered facts indicating a probability of such 
fraud by Brown, and had discovered that it had suffered loss by rea- 
son thereof. The court said that the closing of the bank doors and 
the discovery by the plaintiff therefrom that a loss had been suf- 
fered hy défendant was not necessarily conclusive that the plaintiff 
should at once hâve given notice to the défendant, and directed the 
jury to take into considération ail the circumstances and conditions 
then existing as known to the plaintiff, and therefrom to détermine 
the time when the plaintiff discovered or had information of facts 
indicating that Brown had probably been guilty of fraud or culpable 
négligence resulting in loss to the plaintiff', and the court added that 
the plaintiff was not required to give the surety company notice upon 
discovery of facts that would merely raise a suspicion of fraud or cul- 
pable négligence on the part of Brown ; that it had the right to wait 
until it discovered facts that would reasonably do more than raise a 
mère suspicion ; that it had a right to delay giving notice until it dis- 
covered facts that would bave justified a careful and prudent man in 
charging another with fraud or culpable négligence. Said the court; 

"Tlie words 'immédiate notice,' as employeU in the bond, are to be given a 
reasonable and practical construction, and are to be taken as requlriug tlie 
plaintiff only to give notice as soon as was under ail the circumstances of 
the case reasonably practical." 
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Involved în the détermination of the question whether tHe notice of 
November 20th was given within a reasonable time are the two ques- 
tions : First, were the facts which were discovered such as to show 
that a loss had probably been sustained? and, second, at what time 
were they discovered? If the provision of the bond is fairly suscepti- 
ble of two constructions, one favorable and the other unfavorable to 
the insured, the former should be adopted, for the reason that the 
instrument was prepared by the insurer. If it had been the intention 
of the contracting parties that notice should be given upon the discov- 
ery of facts creating a suspicion that a loss under the contract had 
probably been sustained, the défendant should hâve so stipulated in 
the bond. "If the company intended that the bank should inforin it 
of mère rumors or suspicions affecting the integrity of O'Brien, such 
intention ought to hâve been clearly expressed in the bond." Ameri- 
can Surety Co. v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 
977. In that case the court below had charged : 

•"It is not sufficient to defeat tbe plaintlff's right of action upon the policy 
tliat it be shown that the plalutifï may hâve liad siispieions of dishonest 
conduct of the cashler ; but it was plaiutifrs dnty nnder the poliey, wUeu it 
came to his li;no\vledse, wheu be wais satisfled that the cashier had connnit- 
ted acts of dishonesty or fraud lilœly to involve loss to the dcfeudant undev 
the bond, as soon as was practieable thereaftor to glve wi'itteu notice to 
tlie défendant." 

The Suprême Court approved those instructions and said: 

"It may well be held that the surety company did not Intend to require 
written notice of any act upon the part of the cashier that mlght involve loss, 
unless the bank had knowledge, not simply suspicion, of the existence of such 
facts as would justify a careful and prudent nian in charging another with 
fraud or dishonesty." 

Of similar import are ^tna Indemnity Co. v. J- R- Crowe Coal & 
Mining Co., 154 Fed. 545, 83 C. C. A. 431 ; ^,tna Indemnity Co. v. 
Farmers' Nat. Bank, 169 Fed. 737, 745, 95 C. C. A. 169 ; Perpétuai 
Building & Loan Ass'n v. U. S. Fidelity & Guaranty Co., 118 lowa, 
729, 92 N. W. 686; Fidelity & Guaranty Co. v. Western Bank (Ky.) 
94 S. W. 3; Remington v. Maryland Fidelity, etc., Co., 27 Wash. 429, 
67 Pac. 989; Fidelity & Casualty Co. v. Bank of Timmonsville, 139 
Fed. 101, 71 C. C. A. 299. 

In view of thèse principles we think it is the fair construction of 
the words of the bond that they do not mean that notice shall be given 
upon the mère discovery of facts sufficient to create a suspicion of a 
loss, but that they mean that the notice is to be given only upon ob- 
taining definite knowledge or receiving crédible information sufficient 
to justify the plaintiff in preferring charges of culpable négligence 
against its employé. The évidence is undisputed that immediately 
upon the closing of the bank's doors the bank commissioners took 
charge of the bank and refused to give information concerning its 
condition, and that they gave out no stàtement until after November 
20th, and that in the meantime the officers of the bank were assuring 
the attorneys and officers of the plaintif! that the bank was solvant 
and would soon reopen its doors. 
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The évidence which is relied upon as showing that the officers of 
the plaintiff were in the possession of knowledge which under the 
terms of the bond required them to give immédiate notice is, in brief, 
the following : That the plaintiff discovered almost immediately af ter 
the closing of the bank that Brown had been holding up its checks, and 
that it had required Brown to resign bis office as its treasurer. That 
on November Ist plaintiff 's attorney, Mr. Cutcheon, in New York, tel- 
egraphed to Mr. Olney, its attorney in San Francisco, requesting him 
to send by wire a list of the stockholders of the bank. That the plain- 
tiff's officers knew that the clearing house committee of San Francisco 
would not corne to the assistance of the bank. That on November 
Ist Mr. Olney telegraphed to Mr. Cutcheon to stop payment of cer- 
tain drafts for $100,000 of October 26th, and said, "Do not like the 
look of things," and that later on the same day he wired that his tel- 
egram advising stoppage of drafts until further advice was based upon 
the reluctance of the bank to show books and give the exact facts, 
adding : 

"Subseçiuently, however, ttey gave us full access and ail Inforuiatlon re- 
quested. Advice in telegram is accordingly withdrawn." 

That in his second dispatch of November Ist Mr. Olney referred to 
some of the large loans that had been made by the bank and said : 

"The report is, and I think correct, that Brown has been spending money 
personally in a very lavish manner. * * * i suspect that the bank people 
hâve loaned considérable sums to spéculative schemes in which they were 
intcrested. Further than this, hâve no information that would resuit in 
scandai." 

That Mr. Olney testified that he had heard before the failure of the 
bank some suggestions that it was not a first-class bank; That some- 
where between 1900 and 1903 he had heard that the bank had put 
more money into the Tesla proposition than it had any business to 
put into one scheme, and that the scheme was not a success, but that 
he had been informed that by the deal which the bank later made with 
the Gould interests it had retrieved itself. That he had no real in- 
formation on thèse subjects, but heard rumors merely. 

"I felt that it was not one of the strong banks of the country, but it was a 
second-rate bank." 

As tending to controvert the inferences that might be drawn from 
this évidence, there is the testimony of the officers and attorneys of 
the bank, each of whom testified that up to November 20th he had no 
information of a definite character concerning any dishonest or f raud- 
ulent act on the part of Brown. Mr. Jeff ery, the président, testified : 

"I wrote the letter which is in évidence as the letter of November 20th 
as soon as I felt what seenied to me a reasonal)le suspicion that the acts of 
J. Dalzell Brown were not what they ought to hâve been. At the time that 
letter was written I had no definite information as to the character of his 
acts, or as to the real financial condition of the Californla Safe Deposit & 
Trust C<)mpany." 

Mr. Olney testified: 

"The statement was constantly glven out that the bank commissioners and 
Mr. Dunsmuir Itheir custodian in charge of the bank] were preparing a re- 
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port that would show the condition of the bank. I sought to get hiforiiintion, 
and sought to know when this report would be out, and was constiiutly in- 
formed that it would be out sliortly. In the meantlme the bauk commission- 
ers wcre apparently glving every assistance to the bank olticials, so that they 
might résume, and the hank officiais were constantly givhig out statemenls 
that they were golng to résume within a short length of time." 

He also testified that prior to December Ist he had — 

"no information at any time, liy rumor or otherwise, of any improiier or 
dlshonest conduct on the part of the officiais or persons counected wlth the 
California Safe Deposit & Trust Company." 

The important f act is to be borne in mind that the bank suspended 
during a time of gênerai financial panic, when many solvent banks 
were forced temporarily to close their doors, and that therefore the 
closing of this bank did not hâve the significance that otherwise would 
attend such an incident, and did not of itself necessarily import in- 
solvency. We are of the opinion that there is nothing in the évidence 
to indicate with any degree of definiteness that the ofiicers of the plain- 
tifï knew prior to November 20th Brown had been guilty of culpable 
négligence. The most that can be said in favor of the defendant's 
contention is that upon ail the évidence minds of reasonable men might 
differ as to whether the officers of plaintifif had discovered facts that 
would probably indicate a loss to it under the provisions of the bond. 
Such being the case, there was no error in submitting the question to 
the jury. 

We find no error for which the judgment should be reversed. It 
is accordingly affirmed. 

ROSS, Circuit Judge (dissenting). November 9, 1905, the plaintiff 
in error issued to the défendant in errOr a bond, subject to the condi- 
tions and provisions therein contained, which were thereby made con- 
ditions précèdent to the right of the insured to recover upon it, in the 
sum of $50,000, against "any and ail pecuniary loss of money, securi- 
ties, or other personal property * * * snstained * * * by or 
through the personal dishonesty or culpable négligence" of one J. Dal- 
zell Brown. Brown was at the time treasurer of the défendant in 
error, and was such officer from some time prior to June 2, 1905, and 
continued such until October 31, 1907. .He was also a director of the 
Railway Company until bis résignation of that office on the last-men- 
tioned day. During the same time he was the manager of the Cal- 
ifornia Safe Deposit & Trust Company, a banking corporation doing 
business in the city of San Francisco, and remained such manager 
continuously until the suspension of that bank on the 30th day of 
October, 1907. He was manager of the bank and treasurer of the 
Railway Company when he committed the acts which are the basis of 
this action, of which facts ail of the officers and directors of the Rail- 
way Company had knowledge at ail of the times in question. As 
treasurer of the Railway Company he was required by its by-laws to 
deposit the moneys of the company in such banks only as should be 
designated by its board of directors, and it appears that the board des- 
ignated the California Safe Deposit: & Trust Company as such San 
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Francisco depositary. Unless otherwise ordered by the board of di- 
rectors or the executive committee thereof , Brown was aiso authorized 
by the by-laws of the Railway Company to sign ail checks and dis- 
charge ail other duties connected with the finances of the company as 
should from time to time be assigned to him by the board of directors 
or the executive committee. 

The gênerai offices of the Railway Company were in New York, 
and during the times in question Mr. Edward T. Jefïery was its prés- 
ident, and Mr. F. W. M. Cutcheon, of New York, was its gênerai 
counsel. Mr. Warren Olney, Jr., was its gênerai attorney in San 
Francisco, where Mr. Bogue, who was a vice président of the com- 
pany and its chief engineer, had charge of the construction depart- 
nient of the road. The gênerai auditor was the head of the account- 
ing department, and he would prépare in San Francisco a réquisition 
for moneys as needed from time to time, to be certified by the vice 
président and chief engineer, and then forwarded to its président in 
New York. The Western Pacific Railway Company was at the time 
engaged in constructing a line of railroad from Sait Lake City to 
San Francisco. When a réquisition for money was received by the 
président in New York, he would hâve il verified and then submit 
it to the executive committee, whereupon they would pass a resolution 
approving the réquisition, which would then be delivered to the Bowl- 
ing Green Trust Company. The Bowling Green Trust Company 
would draw checks on the various depositaries of the funds of the 
Railway Company, which checks the président indorsed. They were 
then deposited with the banking firm of Blair & Co. in New York to 
the crédit of the Western Pacific Railway Company. The money was 
transferred from New York to San Francisco, where it was disbursed, 
by drafts of the treasurer in San Francisco on Blair & Co. On the 
24th of October, 1907, Brown, as treasurer of the Railway Company, 
acting upon télégraphie instructions from its président, drew on Blair 
& Co. for $150,000, and on the 26th of the same month drew under 
like instructions on Blair & Co. for an additional 3100,000. Those 
amounts so drawn were credited on the respective dates on the books 
of the California Safe Deposit & Trust Company to the account of 
the Western Pacific Railway Company, at which time the Safe De- 
posit & Trust Company was insolvent, as Brown well knew. Indeed, 
the évidence shows, without conflict, that it had been insolvent for a 
long time preceding the said deposits. October 30, 1907, it was com- 
pelled to suspend and close its doors. At that time its books showed 
a balance in favor of the Western Pacific Railway Company of $250,- 
789.39. The count of the complaint upon which the défendant in 
error recovered proceeded upon the theory that the acts of Brown in 
making the deposits of October 24 and 26, 1907, were acts of "per- 
sonal dishonesty" or "culpable négligence" within the meaning of 
the bond in suit, and that those acts caused a "loss" to the Railway 
Company ; its allégations being, among other things : 

"That ou the 24th day of October, 1907, said .T. Dalzell Brown, as treasurer 
of the plaintifC as aforesaid, did deposit with the California Safe Deposit •& 
Trust Company, to the crédit of the plaliitiff, funds of the plaintiff in the 
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amount of one hiindred and flfty thousand dollars ($150,000), and did like- 
■wlse, as such treasurer, on the 26tli day of October, 1907, deposit witli said 
Callfornia Safe Deposit & Trust Company to the crédit of the plaîntlff the 
funds of the plaintliï in the amount of one hundred tliousaud dollars 
($100,000). That at the time each of sald deposits was made as aforesaid 
the Oalifornia Safe Beposit & Trust Company was insolvent, and known to 
sald J. Dalzell Brown to be Insolvent. That said J. Dalzell Brown did not 
at any time Inform plaintiff of the fact that said bank was insolvent, and 
prior to the suspension of payment by sald hank the plaintlfC had no notice 
or knowlcdge of sald insolvency. That said J. Dalzell Brown was at the 
time each of said deposits was made as aforesaid aware of sald fact that 
the plaintiff was ignorant of the insolvency of sald bank. That each of said 
deposits was made by sald J. Dalzell Brown wrongfully and fraudulently and 
with culpahle négligence on his part, and wlth knowledge of the Insolvency 
of said bank, and with knowledge that the philntlff was Ignorant of said 
insolvency, and for the purpose of tliereby asslsting said bank at the risk of 
the plaintiff. * * * That no part of said deposits so made as aforesaid 
by sald J. Dalzell Brown, as treasurer of the plaintiff, bas been withdrawn 
by said plaintiff, and the full amount thereof was on deposit with said Cal- 
lfornia Safe Deposit & Trust Company at the time It suspended payment as 
aforesaid. That no payment bas been made to or for the account of the 
plaintiff on account of sald deposits, or any part thereof. That sald Callfor- 
nia Safe Deposit & Trust Company is wholly insolvent, and by reason thereof 
the depositors thereln, Includlng the plaintiff, wlU receive in liquidation only 
a small percentage of the amount of their deposits, and the plaintiff will not 
receive from said Californla Safe Deposit & Trust Company the amount of 
said deposits by very much more than the suni of flfty thousand dollars 
($50,000). Thatby reason of said deiiosits so wrongfully, fraudulently, and 
negllgently made by said J. Dalzell Brown as aforesaid the plaintiff has suf- 
fered loss in an amount largely in excess of the sum of fifty thousand dol- 
lars ($50,000)." 

The Safe Deposit & Trust Company did not belong to the clearing 
house, but its checks were cleared daily through the Anglo-CaHfornian 
Bank of San Francisco. For clearing the checks of the Trust Com- 
pany the Anglo-Californian Bank required that the former should at 
ail times maintain a crédit balance with it of not less than $100,000. I 
extract the foUowing from the testimony of an expert accountant. 
George T. Klink, introduced on the trial by the plaintiff: 

"From the close of business on October 23, 1007, down to the closlng of the 
bank on October 30, 1907, the only assets the banlv possessed whleh were 
capable of ready transition into money were sonie small deposits In other 
banks, some cash, and some loans whlch posslbly might be realized on. The 
lowest sum whlch I hâve found from the books of the bank it had on deposit 
with the Anglo-Californian Bank prlor to the 23d dny of October, 1907, was 
a balance on October 8, 1907, of $102,838.91. On the nlght of the 23d of 
October it was $105,338.45, and on the night of the 24th it was $103,033.26. 
I am famlliar wlth the drafts, aggregating $150,000, whlch were drawn to 
the order of the Callfornia Safe Deposit & Trust Company ou October 24th, 
and whlch bear the stamp of the Canadlan Bank of Commerce on the reverse 
slde. Thèse drafts were deposited wlth the Canadlan Bank of Commerce, 
and the Californla Safe Deposit & Trust Company checked agalnst those 
drafts during the last week of its existence ; that is to say, against its ac- 
count in the Canadlan Bank of Commerce. My impression is that out of the 
said sUm of $150,000 deposited in drafts with the ('anadian Bank of Com- 
merce it gave to the Anglo-Californian Bank on the 24th and 25 th of October 
$125,000. If no such amount had been , deiwsited with the Anglo-Californian 
Bank, the account of the Anglo with the Californla Safe Deposit & Trust 
Company would on the nlght of the 25th of October hâve been overdrawn to 
the sum of $31,000. The withdrav?als charged agalnst the account of the 
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Western Pacific Railway Company with the Callfornia Safe Deposit & Trust 
Company subséquent to the 25th of October, 1907, amount to $312,611.87; 
that is to say, over $62,000 in excess of the $250,000 deposited by the Western 
Pacifie Railway Company with the California Safe Deposit & Trust Company 
during the last weelc that the banls was open. The withdrawals of the rail- 
road from the banli during the last week of the existence of the bank ex- 
ceeded its deposits in the bank by the sum of $133,954.81. There was a ré- 
duction in its crédit balance of that sum during this last week. The net ré- 
duction of ail deposits on the commercial side of the bank during that 
period amounted to $237,000." 

The bond sued on was executed November 9, 1905, and is known 
as a schedule bond, including many employés and oiïicers of the Rail- 
way Company other than Brown. By the bond, which was duly ex- 
tended to cover the times in question, the plaintiff in error, among oth- 
er things, agreed to — 

"make good and reimburse to the employer any and ail pecuniary loss of 
money, securities, or other property belongins; to the employer, * * * 
sustained by the employer by or through the Personal dishonesty or culpable 
négligence of any employé for whom the comi^any Is or shall become surety 
hereunder, in connection with the duties pertaining to the position to which 
he bas been or may be appointed by the employer." 

And the bond further provided that: 

"The Company shall not be liable hereunder for any loss oceasioned by 
œistake, accident, error of judgraent on the part of any employé, or by rob- 
bery, unless by and with the connivance or culpable négligence of the em- 
ployé, and 'culpable négligence,' as used in this bond, shall be taken and 
held to mean failure to exercise that degree of care and caution which men 
of ordinary prudence and intelligence usually exercise in regard to their 
own affairs." 

And it further provided that: 

"Upon the discovery by the employer that a loss has been sustained, or of 
facts indicating that a loss has probably been sustained, the employer shall 
immediately so notify the company in writing at its principal offices in the 
City of New York, and shall, within the tlme limlted in lines 29 to 32, inclu- 
sive, of this bond, make and furnish to the company in writing, at its prin- 
cipal offices in the city of New York, claini for and proof of loss, if any sus- 
tained, and failure to give sueh immédiate notice or to make such claim or 
such proof within such time shall relieve the company of ail llability here- 
under on account of the employé causing such loss." 

There are other provisions of the bond upon which points are made 
and urged on behalf of the plaintiff in error, concerning which, in the 
view I take of the case, it is not necessary to make référence. One of 
the provisions of the bond, made thereby one of the conditions précè- 
dent to the right of the insured to recover upon it, is that in respect 
to the notice of loss. It reads: 

"Upon the discovery by the employer that a loss has been sustained, or of 
facts indicating that a loss has probably been sustained, the employer shall 
immediately so notjfy the company in writing at its principal offices in the 
city of New York, and shall, within the time limlted in lines 29 to 32, inclu- 
sive, of this bond, make and furnish to the company in writing, at its princi- 
pal offices in the city of New York, claim for and proof of loss, if any sus- 
tained, and failure to give such immédiate notice or to make such claim or 
such proof within such time shall relieve the company of ail liability here- 
under on account of the employé causing such loss." 
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The acts of Brown counted on as the basis of tHe présent action 
occurred on the 24th and 26th days of October, 1907. The Safe De- 
posit & Trust Company suspended on the 30th day of that month. 
The record shows that immediately after such suspension, and on the 
same day, Mr. Olney and Mr. Evans, the gênerai auditor of the Rail- 
way Company, went to the bank seelting information in respect to the 
account of that company. In his testimony Mr. Olney says : 

"I heard that the bank closed almost immediately after the doors were 
closed. I went to Mr. Bogue's room, but I found he was not in, and tlien 
went down and gathered up Mr. Evans, and we went into tlie bank. I liad 
learned, incidentally, that we were drawing large drafts ou New York, and 
I wanted to flnd ont where those drafts were. I immediately demanded of 
Mr. Erown ail the drafts he had and where they had gone. I found sonie on 
his desk, and I promptly had him tear the signatures off. I then asked what 
our balance was, as shown by the paying teller's sheets. Mr. Evans sald: 
'We can tell that from our bocks.' I sald: 'Ail right.' Then we went eut. 
Mr. Evans reported that our books showed that we only had $12,000 in the 
bank. I promptly telegraphed the fact of the suspension of the bank to the 
East and that we had only $12,000 involved." 

That telegram, which was sent in the afternoon of October 30th to 
Mr. Cutcheon, is as follows: 

"California Safe Deposit & Trust Company has just suspended payment. 
Our balances are approximately as follows: 

Western Pacifie Eaîlway Company ?in.000 

Standard Realty & Development Company ;-{,000 

Boca & Loyalton Railway Company 1.(500 

Roberts Lumber Company 18,000 

"The condition of the $150,000, drafts for which were authorized by tele- 
gram thls morning, is as follows: Brown as treasurer drew on Blair & Com- 
pany in favor of Stone Company for $20,000. lirown as treasurer drew on 
Blair & Company in favor of California Safe Deposit & Trust Company for 
$130,000, but tlils draft was kept by Mr. Brown personally and was not de- 
livered or deposited. It has been canceled. Balances given above accord- 
ingly represent ail we bave involved." 

Later in the afternoon of the same day Mr. Olney discovered that 
the true balance of the Railway Company in the Safe Deposit & Trust 
Company was not represented by the books of the Railway Company, 
because of outstanding checks of the latter company which had not 
been paid. Thereupon he sent to Mr. Cutcheon a second telegram 
reading : 

"Statement of our balances in California Safe Deposit & Trust Co. in pre- 
vious telegram was incorrect and made no allo-.vance for outstanding checks. 
A correct statement, taking bank balances yesterday afternoon, is as follows: 

' Western Pacific Railway Company $250,000 

Standard Realty & Development Company 3,000 

Koterts Ijumber Company 10,000 

Boca & Loyal ton Railway Company 3,000 

"Outstanding checks: , 

Western Pacific Railway Company $238,000 

Standard lîealty & Development Company 100 

Roberts Duniber Company 1,500 

Boca & Doy alton Railway Company 2,000 

"If iiossible some arrangement should be made by which thèse checks can ■ 
be met by the Western Pacific Railway Company hère as they come in. The 
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amount of checks outstancUng will be reduced by the amouut of any checks 
cashed this inoniing. We caniiot tell uiitU to-UKirrow how nmcli thls is." 

Both of the foregoing telegrams, according to Mr. Olney's testi- 
mony, were sent by him after 2:15 p. m. of October 30th, and would 
net hâve reached New York until 6 p. m. or later of that day. Mr. 
Olney foUowed those telegrams on the same day with the foUowing 
letter to Mr. Cutcheon: 

"Tbis afterr.oon the Callfornia Safe Deptr-U & Trust Company suspeuded 
payment. Yon know they bave uever been a iiieinher of the clearing house, 
and the bank tUrough which tliey cleared, the Anglo-Californian, this morning 
refused to act for tbeni. As Mr. Bo.aue was ont when I heard tbe news, 1 
jmmediately hunted up Mr. Evans and we went together to see Mr. Brown. 
I was very much disturbed, as I knew drafts had been drawn for $150,000 
by Mr. Brown as treasurer in favor of the California Safe Deposlt & Trust 
Company, and I was afraid that he had sold them. We learned from bim, 
bowever. that .<f20,000 of the $150,000 bad been drawn by draft on Blair & 
Co. in favor of tbe Stone Company, and that drafts for tbe remainiug $130,- 
000, which were in favor of tbe California Safe Deposit & Trust Company, 
had not been delivered by Mr. Brown or deposited, but had siinply been kept 
by him personally. At our request the signatiu'es on thèse drafts were torn 
off. It is now planned to draw a draft on Blair & Co. in favor of Utab Con- 
struction Ccmipany for approximately $100,000. which is due them. I hâve 
advised Mr. Bogue that be better bave Mr. Brot^-n draw a draft in favor of 
the Railroad Company for the balance of $.'50,000. Mr. Bogue could then bold 
this draft until advised from Xew York, and could bank it hère in some other 
bank for the purpose of meeting current expenses. I fesl that it is an excess 
of caution, but it seems to me better that Mr. Brown's authority to draw 
the $150.000 should be exhausted. It bas been determlned that Mr. Bogue 
will draw the draft for $30,000 to-morrow morning, and hold it, and wlre 
Mr. Jeffery for instructions concerning it." 

It appears that the next day, to wit, October 31st, Mr. Cutcheon tel- 

egraphed Mr. Olney as follows : 

"Please ascertain imniediately bow it happens that Western Pacific lias 
as much as two bundred flfty thousand dollars on deposit with California 
Safe Deposit & Trust Co. I suspect that Western l'acific checks that should 
bave been drawn and delivered against deposit bave been held up for some 
finie and that investigation will show that most of thèse checks bave been 
sent out witbin last day or two. (îet this Information iif possible without 
charges or récrimination and give it to me at once. Please see ail Mr. Jef- 
fery's telegrams of to-day to Bogue and Evans. Give your personal attention 
to eniergency réquisition so as to be sure that we keep within requirements 
of mortgage. If you do not understand telegraph me." 

In the afternoon of October 31st, Mr. Olney wired Mr. Cutcheon: 

"Pind that both Itoberts Lumber Co. and Boca & Ix)yalton R. R. Co. are 
indebted to Cal. Safe Deposit & Trxist Co. in larger amounts tban tbeir de- 
posit. Accordingly jio loss to thèse compaules, but they hâve pay cbecl« out 
to the amount of 2S,000 for Septeinber and ])ay rolls for October will come in 
sliortly. .Tndgiug from what little we can learn as to assets of California 
Safe Dep<»sit & Trust Co. it will probably not résume payment for a consid- 
érable thne." 

And on the same day, October 31st, Mr. Cutcheon sent Mr. Olney 
two telegrams, the first of which reads : 

"Please obtain complète list of shareholders of California Safe Deposit & 
Trust Co. and wire me names and holdings of most important stockholders."' 

20OF.— 44 
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And the second: 

"Please investigate independently of Evans and report Immediately con- 
cernlng method adopted by CalU'ornia Safe Deposit of disposlng of one liun- 
dred thousand dollars draft of Octol-er 26th. It seems to me In view of the 
financial situation hère any bank in San B''rancisco with wliich this draft 
was used must hâve inslsted on taking it for collection. Do not be satisfied 
by mère statenients on this point, look at the nieniorauda or other évidence 
of deposit held by California Safe Deposit. If draft was in fact sold and 
paid for by cheek ascertaiu whether check has i)een honored by bank on 
which same was dravvn. If not get drawer to stop payment. If it has been 
honored see that check and ail évidences of transaction are carefully pre- 
served so that we may make claini npon Safe Deposit for préférence as to 
this payment upon ground of trust raised by fraud in transaction. Also 
please investigate character of holder yourself and advise me immediately 
whether there are outstanding any drafts upon lîlair & Oo. or Western 
Pacific in New York other than one huudred thouï-aud dollars of October 
twenty-sixth in favor of California Safe Deposit twenty thousand in favor 
Stone and one hundred and six thousand dollars in favor Utah Construction. 
If 80 what, we hâve stopped payment of one hundred thousand draft of Octo- 
ber twenty-sixth. Mnst know at earliest possible moment whether to revoke 
stoppage of payment. Heport fucts rapidly as ascertained. This is very 
important." 

In answer to the first-above telegram of Mr. Cutcheon of October 
31st, Mr. Olney replied by wire as follows: 

"Will endeavor to get complète list of stockholders of California Safe De- 
posit & Trust Company to-morrow. List of directors and shares held by 
them as published in newsiiapers and probal>ly correct is as follovs'S: David 
T. Walker, 800 ; J. Dalzell Brown, G67 ; W. J. Bartnett, 50 : R. D. Fry, GOO ; 
James Treadwell, 1,700 ; A. D. Sharon, 60 ; James H. Swift, 90 ; Edvi'ard H. 
Harmon, 50; William O. Peyton, 90; William F. Barton, 87; James Salle, 
200." 

The next day, November Ist, Mr. Olney telegraphed Mr. Ctitcheon : 

"One hundred thousand drawn for by Brown on 2()th ult. Was in shape of 
three drafts. Two for twenty-fîve thousand each and one for fifty thousand. 
Keep stoppage on until advised. Do not like the look of things." 

And later on the same day, November Ist: 

"Drafts of October twenty-sixth aggregating one hundred thousand were 
apparently handled in the usiial manner in vogue between California Safe 
Deposit & Trust Company and Canadian Bank of Coumaerce. California 
Safe Deposit & Trust Company has been carryiug on account with Canadian 
Bank. At the close of business on October twenty-flfth California Safe De- 
posit & Trust Company had a crédit on this account of three thousand and 
one hundred and eighty-three dollars and forty-eight cents. On October 
twenty-sixth it deposited on this account the drafts referred to and was given 
a crédit in the. passbook issued by the Canadian Bank to California Safe 
Deposit & Trust Company of one hundred thousand. No other deposits were 
made on that day on this account. On the same day California Safe Deposit 
& Trust Company checked agalust this account as follows: National Bank 
of Pacific twenty-flve thousand. Coin twenty thousand. Anglo-Californian 
Bank fifty thousand. Anglo-Callfornlan Bank seven thousand five hundred, 
leaving a balance at close of day of six hundred and eighty-three dollars and 
forty-eight cents. We bave seen bank book showing this deposit and entries 
In cashbook for checks and also the return checks themselves. We find no 
entry In cashbook or in exchange account showing any exchange paid on 
drafts, but find with returned checks from Canadian Bank slip charging Cal- 
ifornia Safe Deposit & Trust Company with one-fourth of one per cent, dis- 
count on New York draft of one ûundred thousand amounting to forty dol- 
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lars Tinder date of t\\^enty-sixth ultimo. This slip Is stamped paid October 
thirtieth. This charge has not yet been entered in books of California Safe 
Deposit & Trust Company. Do not understand discrepancy between one- 
fourth of one per cent, of one hundred thousand which would be two hundred 
and fifty dollars and the actual charge of forty dollars. Balance of Califor- 
nia Safe Deposit & Trust Company with Canadian Bank on October thirtieth 
as shown by books of California Safe Deposit & Trust Company is one thou- 
sand four hundred and eighteen dollars and fifty-two cents. Brown states 
that drafts were deposited in regular course to crédit of California Safe De- 
posit & Trust Company and crédit was glven it therefor and then cheeked 
against it. Managers of Canadian Bank déclare euiphatically that drafts 
were sold to them on understanding that they would charge tlie current rate 
of exchange. My earlier telegram of this morning advising stoppage of 
drafts until further advised was based upon reluctance of California Safe 
Deposit & Trust Company people to show us books and give us exact facts. 
Subsequently however they gave us fuU access and ail information requested. 
Advice in telegram is accordingly withdrawn and you must act upon facts as 
stated herein. Hâve no further information about assets and prospects of 
California Safe Deposit & Trust Company than sent heretofore exeept that a 
clearing house banker told me that clearing house banks would hâve pro- 
tected California Safe Deposit Company if condition of its affairs could pos- 
sibly hâve justifled It, and that he saw list of securities submitted by Brown 
to banks at time he requested assistance and it was made up largely of secu- 
rities of uncertaln value, many of them being securities of the varions 
schemes of people eonnected with bank. In glancing through books to-day 
looking for items concerning drafts it appears apparently that large amounts 
hâve been loaned some of thèse companies. There is a loan by bank to 121 
Dorado Lumber Company two hundred and fifty thousand. Another to the 
Carnegie Brick & Pottery Company one hundred and fifty thousand. Report 
is, and I think correct, that Brown has been spending money personally in 
very lavish manner. He has been erecting an expensive résidence at Clear 
Lake and Is in some sort of a company that tias purehased or arrangea to 
purchase a large portion of the available frontage on that lake. I suspect 
that the bank people hâve loaned considérable sums to spéculative schemes 
in which they were interested. Further than this, hâve no information as 
to anything that would resuit in scandai. Western Pacifie crédit hère has 
been hurt and if Mr. Jeffery can see his way to do it he should make tél- 
égraphie transfers on the subtreasury hère sufiicient to enable us to obtain 
coin and meet outstanding unpaid çhecks and current bills. This will re- 
establish our crédit more than anything else possible. This will be better 
than crédit at any bank as banks hère are doing business on clearing house 
checks solely." 

And on the same day, November Ist, Mr. Olney sent to Mr. Cut- 
cheon the following telegram : 

"Complète statement of outstanding unpaid checks shows aggregate of 
$239,180.67. Of thèse .$99,527.64 are checks to order of Utah Construction Co. 
which .Teffery arrangea to care for at Sait Lake. Leave Sl.'ÎO, 653.03 which 
must be taken care of hère. Find that with exception of checks aggregating 
S7S,000 sent Utah Construction Co. on October 24th. very largo proportion 
of thèse checks were not sent ont until October 30th and had been delayed 
in mailing by Mr. Browii from one to eighteen days. Learn information 
glven me yesterday that checks to Utah Construction Co. aggregating $78,000 
had been returned and paid, was not correct. They are hère now for pay- 
ment. î>[o mistake was made however in totals sent you." 

The next day, November 2d, Mr. Olney telegraphed Mr. Cutcheon 

as foUows: 

*'I"'ind that checks, the sending out of which was delayed by Brown, were 
handed by hlm to clerk in office of assistant treasurer about two o'clock on 
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the aftemoon of tliirtieth wltli Instructions to mail the saine. Within an 
hour thereafter the bank suspended payment." 

The telegrams and letter speak for themselves. Mr. OIney testified 
on cross-examination, among other things, as follows: 

"I knew that .T. Dalzell Browii was manager of tlie trust couipany. I 
would not say that I knew It was a oue-nwn banlc aud that he ran it. I did 
iiot kuow much aliout it. I had heard before the failure of the bank souie 
suggestion that it was not a flrst-class bank. The situation in tliat resiiect 
was this: Somewhere betweeu 1!)00 aud 1903 I had heard rumors that the 
bank had put more money into the Tesla projjositiou tbau it had any business 
to put into one schenie and that the Teshi schenie was not a success. I did 
not know that aniong well-int'ornieil people f<u- the last four or iive yeai-s the 
liauk was regarded as beiug in intirm condition. I was also informed that 
hy the deal which the bank nuide with the GouUl interests, when they ac- 
quired the Western Pacific, it had retrieved itself froni au unfortunate posi- 
tion. I had no real information on any of thèse matters. I heard rumors 
nierely, from business associâtes. I felt that it was not one of the strong 
banks In the comumnity — tliat it was a second-rate bank." 

Mr. Olney also testified, among other things, as follows : 

"The bank failed on the ?.Oth. Withhi the next day or two I went to the 
bank to ascertain what had beconie of the drafts a ggregating $100,000. At 
that time I saw entries on the books of tlie bank, easually, which indlcated 
large loans to the Carnegie Brick & l'ottery Company and to the El Dorado 
Lumber Company. Outside of this Information to wliicli I hâve just testi- 
fied, the first deflnite information wliich I had that any considérable sum of 
money had been loaned by the bank in aid of enterpiises conducted by offi- 
cers of the bank was contained in a pencil copy of the mémorandum of as- 
sets and liabilities that has been given to Mr. Taylor, and which Mr. Taylor 
copied on hls way East and mailed back to me. When I recelved it I looked 
it over, and saw there were loans to some concerns with which I knew the 
bank was connected. That was the first deflnite and certain information that 
I had. I do not know as to when somebody may hâve told me that the bank 
had loaned money to concerns in which its olticers were interested, but the 
above was the flrst real information that I had on the subject. I talked on 
the .SOth or 31st of October or Ist of Xovember with some banker whose bank 
was a member of the clearing liouse. I think it was on the Slst of October. 
Ile told me that Brown had offered a list of securities to the clearing house 
for the purpose of obtaining assistance for the bank, that they were not 
sufBcient, and I think he told me that they were largely scheme securities 
of concerns in which the bank was interested. I am inclined to think he 
told me that this list of securities was largely ma de up of securities in vari- 
ons schemes maintained liy the peo])Ie connected with the bank. The man 
I was talking to was a banker of high standing for capacit.y and integrity, 
and in whose judgment in the matter in a gênerai way I had imi)licit confi- 
dence. I knew for some time before the banli failed that Brown had been 
spending mouey lavishly in a personal way." 

Mr. Olney further testified: 

"When Jlr. Cutcheon telegraphed to me to ascertain how It happeued 
that the Western l'acitic had .$250,000 on deposlt, I understood that he tig- 
ured that the treasurer had held up those checks, but not necessarily in 
breach of his duty. Ile wired me to iuvestigate the thing. I did not go to 
Mr. Browu and ask him why he delayed sending ont those checks, because 
.Air. Cutcheon said to get the information without charges or rocriniinatioii. 
There would not hâve been nmch use in discussiug it with Brown. 1 got the 
information right in our treasurer's office. I had it in mind that it was pos- 
sible that Brown had deliberately lield up those checks. We knew the cliecUs 
had been hekl by Mr. Browu, but wliy he had held theui up — whether he had 
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done ît in the resnilar course of liis duty and without any bad uiotive — we 
did not know, and \ve dld not flnd out until we diseovered wliat the reiil 
condition of the affairs of tlie bank was. Tlieve is not tlie slightest question 
but what it occurred to me as one of the possibilltles that somethlng mlght 
havo been V)ehind the holding up of thèse checks, that he might hâve held 
theui up because, if they had been turued loose in the communlty, he would 
not hâve lieen in possession of the fonds to pay tbeni and that would hâve 
preclpltated a suspension of the bank. It must hâve occurred to Mr. Cut- 
cheon as well as myself. When I heard from, a clearing house banker that 
the seeurities that Browu could offer in support of his application for as- 
sistance from the clearing house consisted largely of seeurities In enterprises 
^vhich the inslders of the hank had proinoted and malntaiued, I also heard a 
great deal of inforniatlon and statement on the other slde; and while I 
never at any tline was coufldeut that the bank would résume, yet I dld not 
at that Unie hâve any information upon whlch I could base a positive opinion 
that It would not. I was always doubtful about the bank openlng. but yet 
at the same tinie I did not believe that it would not, in the seuse that I was 
ready to act upon that belief. I simply dld not know." 

The évidence also showed, without dispute, that there was no run 
upon the bank, and that it collapsed because of the improper, if not 
fraudulent, disposition of its resources. As a matter of course Brown 
must be held to hâve known of its insolvent condition. Indeed, that 
is not disputed. Nor is there any conflict in respect to any of the 
facts above detailed. That Brown withheld the checks of the Rail- 
way Company in order to prevent the closing of the bank in the prob- 
able hope that some turn might bring relief, or in order to defer 
the evil day as long as possible, is perfectly évident; and that both 
Mr. Cutcheon and Mr. Olney considered at least that such was proba- 
bly the fact is equally clear from the telegrams that passed between 
them. Beyond doubt those telegrams, and the other uncontradicted 
évidence in the case, show that Brown was guilty of at least "culpable 
négligence," if not of fraud, in his dealings with the funds of the 
Railway Company, and that his acts in depositing $250,000 of that 
company's money in the insolvent institution on the 24th and 26th days 
of October would not only "probably," but almost certainly, resuit 
in loss to the Railway Company. Nevertheless, the first notice of 
any character conveyed to the Surety Company was contained in the 
following letter from the président of the Railway Company: 

"Office of the l'resldent, 195 Broadway, Xew York. 
"Confidential. November 20, 1907. 

"Dear Sirs: Olreunistances attendlng the suspension of the Califoi-nla Safe 
Doposit & Trust Comijnny, of which .T. Dalzell l'.rown, tveasurer of the West- 
eru l'acitic Ilailway. was manager, bave led us to lielieve that our interests 
may bave been sacrlflced by Mr. Brown, or by Mr. F. 0. Lewis, our assistant 
treasui'er, and that loss bas resultcd to the company from the acts of one or 
Iioth :)f tbeni. At présent we hâve bardly more thau a suspicion (and tliis 
concerns Jlr. Brown only), and the groiuids of our suspicion are not deflnite 
euongli to warrant mn- giving you any facts in writlng; but we are very 
\villiug to glve to a represeiitati\ e of your conijuiny orally any facts that we 
bave, We shall Inf orni you of any f urther tacts bearing on this matter 
wbieh mtiy be dlscovered as soon as ascertained. 

"Yours truly, E. T. JefCery, Président 

"Mational Surety Company, 115 Broadway, Xew York." 
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In response to this letter, one of the attorneys of the Surety Com- 
pany called on Mr. Cutcheon, the resuit of which interview is given 
by the latter in his déposition as follows : 

"I toW him that I had uothing in the way of real Information, other than 
circumstantial information. I told liim that we linew a considérable number 
of checlis which had been drawn by Mr. Brown upon the c-ompany's banlî ac- 
count were outstanding, and It seemed to us that the checlss sliould Iiaye been 
sent ont and cashed before the failure of the bank. I told him of the sale 
of a draft or drafts by the Califoruia Safe Deposit & Trust Company to one 
of its local correspondents In Sau Francisco, and that the fact that there 
had been such a sale during panle couditions prevailing ail over the couutry 
had excited my suspicions to a certain extent, when connected with other 
matters. I told him, on the other hand, of Mr. Bartnett's earnest assurances 
that the company was solvent. I also gave him some other facts which I 
do not recall ; but I gave him the détails of information in our possession 
concerning the wholo subject, and I told him that we had only suspicions 
founded upon those détails, but because of those suspicions 1 had advised the 
writing of the letter ho hrought with him. That is the substance of the con- 
versation so far as T can remember. I ought to add that I told him abont 
the closlng of the institution, and that it was in the hands of the bank 
conunissioners, who had not afforded us any facilities for information, al- 
though we had asked for them." 

No further notice was given the plaintiff in error until December 
19, 1907,, when Mr. Jeffery wrote to it the following letter: 

"New York, December 19, 1907. 

"Dear Sirs: On Xovember 20th we wrote you that circumstances attending 
the suspension of the Californla Safe Deposit & Trust Company had led us te 
believe that our Interests might hâve been sacriflced by Mr. J. Dalzell Brown, 
our former treasurer, or by Mr. F. C. Lewis, our assistant treasurer, both of 
whom were bonded by you. At an Interview with your counsel, our gênerai 
counsel, Mr. Cutcheon, stated the facts as then known to us. Since that in- 
terview our grounds for bellef that Mr. Brown has been guilty of misconduct 
hâve been greatly strengthened, although unfortunately the fact that the 
bank commissioners hâve beau In control of the Californla Safe Deposit & 
Trust Co., so that we hâve had no opportunity to examine into its affairs, 
has greatly returded us in securing exact information. The bank commis- 
sioners bave, however, reported thàt the Trust Company is insolvent and 
hâve asked for the appointment of a receiver, and there seems to be no doubt 
tliat a receiver will be apppinted withln the next few days. As you know, 
Mr. Brown was the manager of the Safe Deposit Company. Ile has been 
arrested for felony in eonverting securities held by the company in trust and 
possibly for other alleged crimes (our information upon that point Is Indefi- 
nlte), and we believe that his bail has been flxed at §200,000, and that he 
has been unable to secure bondsmen. 

"In view of the disclosures that hâve been made as to his conversion of 
securities and his reported confession of false entries made b.y him upon the 
books of his bank, it seems morally certain that he knew of the insolveney 
of his institution at least prior to October 24th (the bank closed Its doors on 
October 30th). From time to time, as treasurer of the Western Pacific Eail- 
■way Company, Brown drew drafts upon the company's bank account In New 
York and deposited the same with the Safe Deposit Company. On October 
24th, as treasurer of the Western Pacific, he drew drafts upon its bankers 
In New York for $150,000 and deposited the drafts in the California Safe 
Deposit & Trust Company. Thèse drafts were paid by our bankers prior to 
the failure of the Safe Deposit Company. On October 26th Brown drew 
drafts for $100,000 in the same way and deposited the same with the Safe 
Deposit Company. Thèse drafts had not been preseuted when the Western, 
Pacific learued of the failure of the Safe Deposit Company and payment 
upon them was stopped peuding investigation. It may be that the company 
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will fiiid it necessary to pay thèse drafts. In the regular course of business, 
checks against the deposlts mentioned would hâve been drawn by Brown and 
sent out inmiediately after the making of the deposlts. The checks were in 
fact drawn and signed by the assistant treasurer. They were glven to Brown 
for signature or countersignature and mailing by hlm. Instead of signing 
and mailing them, he held them in his own possession until October 30th. 
when, Just prlor to the suspension of the Safe Deposlt Company, he signed 
and mailed the checks, ail of which, of course, the Company has been obliged 
to pay or will be obliged to pay. (As a matter of fact, practically ail of thèse 
checks hâve already been taicen up by our company.) None of them, of 
course, was pald by the Californla Safe Deposit & Trust Company. The 
checks which Brown thus wlthheld aggregated approximately $200,000. 
There seems to be no doubt either that, had thèse checks been drawn and 
mailed in due season, they would hâve been paid, or that w'hen the deposlts 
were made the Safe Deposit Company [was] known to Brown to be insolvent, 
and that he, as treasurer, deposlted the drafts referred to, knowing that the 
Railway Company would be involved In loss to that extent. In either case, 
the Company has probably suffered through Brown's acts to the extent of 
considerably more than the amount for which he was bonded by your com- 
pany. 

"We hâve no rellable Information as to the condition of the Californla Safe 
Deposlt & Trust Company, other than a very gênerai statement of its condi- 
tion on October 30th and an unofilcial estlmate of the value of the assets 
Included in the statement. We are informed that several millions hâve been 
loaned by the Trust Company to unsubstantial concems in which Its oiïlcers 
and directors were interested upon relatively valueless collatéral. It seems 
likely that the bank will not be able to pay, even at the end of a complète 
liquidation, more than 50% of its indebtedness, if, Indeed, it prove able to 
pay so much. So far as Mr. Lewis is concerned, we bave no information 
that leads us to believe that he actively co-operated in any of Mr. Brown's 
misdeeds. There is, however, reason to believe that he was négligent in not 
foUowlng up the checks that were drawn and glven to Mr. Brown for signa- 
ture, and that, had he been vigilant in the attention to his duties, ail or some 
portion of the loss suffered might hâve been avoided. 

"Very truly yours, B. T. Jeffery, 

"Président Western Pacific Railway Co. 
"National Surety Company, H5 Broadway, New îork City." 

Passing the question as to whether the Railway Company is prop- 
erly chargeable, under the circumstances appearing, with the notice 
of the insolvency of the Trust Company which the joint agent, Brown, 
necessarily had, the uncontradicted évidence shows that it was well 
aware of-all of the facts to which I hâve specifically referred. Coun- 
sel for the défendant in error contends that, until it became convinced 
that Brown had been guilty of "fraud," it was not required to give 
the notice provided for by the policy in suit; and in one of the in- 
structions of the court below, duly excepted to by the défendant to 
the action and assigned as error hère, the jury was expressly told that: 

"The plaintiff was not required to give notice to the Surety Company until 
it had discovered such fraud, or facts indicating the probability of such 
fraud, and that the plaintiff had suffered loss by reason thereof." 

I think it is impossible to sustain that position, in view of the pro- 
visions of the policy in suit, which, as has been seen, undertook to 
"make good and reimburse to the employer any and ail pecuniary loss 
of money, securities, or other personal property belonging to the em- 
ployer, * * * sustained by the employer by or through the Per- 
sonal dishonesty or culpable négligence" of Brown, and provided as 
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one of its conditions that "upon the discovery by the employer that 
a loss has been sustained, or of facts indicating that a loss bas prob- 
ably been sustained, the employer shall immediately so notify the Com- 
pany in writing, at its principal offices in the city of New York, 

* * * and failure to give such immédiate notice * * * shall 
relieve the company froni ail liability hereiinder on account of the 
employé causing such loss," and by which ail of its conditions and 
provisions were expressly made conditions précèdent to the right of 
the insured to recover upon it. By the express terms of this policy 
the Surety Company vvas therefore liable to the défendant in error, 
not only for fraud on the part of Brown, but also for bis "culpable 
négligence," and in the case of either fraud or culpable négligence by 
him vvas entitled to the prescribed notice. 

Counsel for the défendant in error insists that the Railvvay Com- 
pany was not obliged to give tlie Surety Company any notice until the 
former was justified in "preferring charges" against Brown; and the 
court below, in one of its instructions to the jury, duly excepted to 
and assigned as error, told them that the Railway Company had "a 
right to delay giving notice until it discovered facts that would bave 
justified a careful and prudent man in charging another with fraud 
or' culpable négligence." ]\Iuch reliance is placed by counsel for the 
défendant in error, in support of their contention, upon the case of 
American Surety Company v. F'auly, 170 U. S. 133, 18 Sup. Ct. 552, 
42 L,. Ed. 977, which they say "involved an indemnity bond whose lan- 
guage was the same in substance as that of the bond hère." But coun- 
sel are entirejy mistaken in saying that the provision in respect to 
notice in the bond involved in that case was substantially the same as 
in the bond hère in suit ; on the contrary, the two provisions are very 
substantially unlike. By the bond in the Pauly Case the Surety Com- 
pany agreed to "make good and reimburse to the employer ail and 
any pecuniary loss, sustained by the employer, of moneys, securities, 
or other personal property in the possession of the employé * * * 
by any act of fraud or dishonesty on the part of the employé. 

* * * " And the provision in respect to notice was "that the com- 
pany shall be notified in writing, at its office in the city of New York, 
of any act on the part of the employé which may involve a loss for 
which the company is responsible hereunder. as soon as practicable 
after the occurrence of such act shall hâve corne to the knowledge of 
the employer." Clearly, under that bond the surety was liable only 
for the fraud or dishonesty of the employé, and the notice required 
was of acts for which it was liable; that is to say, fraudulent or dis- 
honest acts of the employé — notice of which fraudulent or dishonest 
acts was required to be given "as soon as practicable" after their occur- 
rence had come to the knowledge of the employer. It was in respect 
to such provisions that the Suprême Court held that the Surety Com- 
pany "did not intend to require written notice of any act upon the 
part of the cashier that might involve loss, unless the bank had knowl- 
edge. not simpiy suspicion, of the existence of such facts as would 
justify a careful and prudent man in charging another with fraud or 
dishonesty. If the company intended that the bank should inform it 
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<of mère rumors or suspicions affecting the integrity of O'Brien, such 
intention ougiit to hâve been clearly expressed in the bond." 170 U. 
S. 147, 18 Sup. Ct. 558, 42 L. Ed. 977. 

Similar m the Pauly Case are those of ^tna Indemnity Co. v. 
Crowe Mining Co., 154 Fed. 545, 83 C. C. A. 431, and ^tna Indemnity 
Co. V. Farmers' National Bank, 169 Fed. 737, 95 C. C. A. 169, also relied 
upon by the défendant in error. In each of those cases it will be seen 
that the covenant in respect to notice was qualified, and that the ob- 
ligation to give notice did net arise until the delinquency of the em- 
ployé was absolutely discovered ; for it is obvions that, until the as- 
sured is in possession of facts upon which he can predicate notice, the 
obligation to give it does not and cannot arise. How différent are 
the provisions of the policy in suit, where, as has been shown, the 
Surety Company made itself liable, not only for the "fraud," but for 
the "culpable négligence," on the part of Brown, "immédiate" notice 
of which to the Surety Company was expressly required and made 
a condition précèdent to recovery upon the bond. 

The court below instructed the jury, among other things, as fol- 
lows : 

"lu this ciise, as aiiove stiited, Brown is alleged to hâve been gviilty of 
Personal dislionesty or culpable nefrlisenee in niakin.e the deposits lu (juestiou 
wheu he kuew the bank was insolveut, and you will observe, therefore, that 
tlw fraud ou the part of Brown Is au essentisil élément. Accordingly the 
plaintiff v.'as not retpiired to give notice to the Surety Company until it had 
discovered such fraud, or facts indieating the ijrobaliillty of such fraud, and 
that the plaintiff had suffered loss by reason thereof. The closiug of the 
bank's doors, aud the discovery by the plaintiff therefrom that a loss had 
been suffered by it. is not necessarily conclusive that the plaintiff should hâve 
at once giveu notice to the défendant Surety Comjjany. You hâve the right 
to and shoiild take into considération ail the circumstances and conditions 
then existiug and uiaking up the whole situation as known to the plaintiff, 
and froui theni détermine as to the time when the plaintiff discovered or 
had information of facts indieating that Brown had probably been guilty of 
fraud or culpable négligence resultiug in loss to the plaintiff." 

And also: 

"The plaintiff was not required to give the Surety Company notice upon 
the discovery of facts that would mcrely raise ii suspicion of fraud or cul- 
pable négligence on the part of Brown. It had the right to wait before giv- 
ing notice to the Surety Company until it discovered facts that would rea- 
sonably do more than raise a mère suspicion. It had a right to delay giviiig 
notice until it discovered facts that would hâve justified a careful iuid pru- 
dent mau in charging another with fraud or culpable négligence. Nor was 
it incumbent upon the plaintiff upon discovery of Brown's fraud, or of facts 
indieating that Brown had jirobabJy been guilty of fraud upon the plaintiff, 
to iustanriy notify the Surety Company. Tlu; woi'ds 'immédiate notice,' as 
employed in the bond, are to be giveu a reasonable aud practical construc- 
tion, and are to be taken as re(]uiring rhe plaintiff' only to give notice as soon 
as was under ail the circumstances of the case reasonably practicable." 

To both of which instructions the défendant to the action excepted, 
and which it hère assigns as error. And the court refused this, among 
other instructions requested by the défendant to the action, the plain- 
tifif in error hère : 

"If you flnd that on or before the Ist day of Novemher, 1907, the plaintiff 
had discovered or knew that the California Safe Deposit & Trust Company 
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had suspended paymeut, and had discovered or knew that J. Dalzell Brown, 
as treasurer of the plaintiff, had dlshonostly or with culpable négligence 
delayed the signing of checks of the plalntifC against its deposlt in the bank, 
and had discovered or knew that by reason of tliese facts such checks had 
not been presented to and paid by the banlc before its suspension, and had 
discovered or knew that Brown had deposlted to the crédit of the plaintiff 
on the 24th and 26th days of October, 1907, fonds aggregating $250,000, and 
had discovered or knew that it had to its cretlit in the bank at the Urne of 
its suspension approximately $250,000, and had discovered or knew facts in- 
dlcating that the assets of the bank wonld ])robubly not equal in vahie its 
liabllities, I instruct you that the plaintifl! had then discovered facts indi- 
cating tliat a loss wlthin the bond had proliably bcen sustaincd, and it be- 
came its duty to give immédiate notice to the défendant. If you flnd thèse 
facts, and further flnd that such innnediate notice was not given by the 
plaintiff to the défendant, your verdict must be for the défendant." 

To which action of the court the défendant to the action reserved 
an exception, and assigns it as error. 

In the case of Guarantee Company v. Mechanics', etc., Co., 183 U. 
S. 402, 22 Sup. Ct. 124, 46 L. Ed. 253, the bond sued on insured a 
bank against such pecuniary loss as it might sustain by reason of the 
fraudulent acts of its teller, and contained a provision that it would 
notify the insuring company on "becoming aware" of the teller "be- 
ing engaged in spéculation or gambling." The trial judge, in deciding 
the case, said in his opinion : 

"The language of the bond is that the employer shall report 'on his becom- 
ing aware of the employë being engaged in spéculation.' Without now stop- 
ping to consider at length the meaning of the terms hère used, I am of opin- 
ion that, in the absence of fraud or bad falth, tbe failure to disclose the re- 
suit of the inquiry made in thls instance did not invalidate tlie bond as to 
the surety. Certainly spéculation in a reasonable and substantial sensé is 
meant, such in length of time or magnitude as would make it serions. This, 
when brought to the attention of the bank ofHcials, was a past event, and 
apparently in itself unimportant. ïhe bank was under no duty by the con- 
tract or independently of it to actively institute or prosecute inquiries about 
Schardt, or to run down loose rumors or auonymous letters." 

The Circuit Court of Appeals, to which the case was first taken, 
said: 

"There Is not the least évidence of any bad faith on tlie part of any of 
thèse offlcers of the bank, including Sykes, the old cashier, in not making a 
disclosure of what was known, but only of bad judgment in not being more 
considerably affected by their Information." 

The Suprême Court, in considering thèse expressions of opinion, 
said (183 U. S. 421, 22 Sup. Ct. 132, 46 L. Ed. 253): 

"The quotations show that the Circuit Court of Appeals and the Circuit 
Court conçu l'red in the opinion that if the président and directors had such 
confidence in Schardt that tliey did not feel calleU upou to make any investi- 
gation in View of the information that they had received, or to notify tbe 
Company of that information, and were not guilty of intentional bad faith, 
then the bank conld not be held to have vlolated the stipulations of the 
bond on its part. As will bave been seen, we are unable to accept this con- 
clusion. The company's défense did not rest on the duty of diligence grow- 
ing ont of the relation of the parties, but on the breach of one of the stipula- 
tions entered into between them. The question was not merely whether the 
coiuluct of the bank was contrary to the nature of the contract:, but whether 
it was not contrary to its terms. Engagement in spéculation or gambling 
was what the company sought to guard against, because expérience had ad- 
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monished it of the probabillty tbat spéculation or gambllng would lead to 
acts Involving loss for which it would be responsible. Bad faith in the vlew 
of the courts below would not exist if the bank had such confidence in 
Schardt's integrity that it accepted his bare statement that he was not spec- 
ulating as overcoming the weight of his admission that he had been. How 
anytbing but sueh a dental could be expected It is not easy to see, nor how 
careful and prudent men could hâve been justified in omitting independent 
inquirj'. * * * We think it was the duty of this bank to hâve made 
prompt investigation, or at ail events to bave notifled the Company at once 
of the information that it had, and we décline to hold that the bank's mis- 
placed confidence in Scbardt afCords sufficlent ground for enforcing the lia- 
bility of the Surety Company on the theory of good faith. Our conclusion 
is that the failure of the bank in the particulars adverted to defeats a re- 
covery on the teller's bond for défalcation after information of Schardt being 
engaged in spéculation was received." 

The gist of the décision of the Suprême Court in that case is that 
by the bond there in suit the bank was required to give the Surety 
Company notice on becoming aware that the teller was engaged_ in 
spéculation or gambling, because such was the contract of the parties. 
The bond hère in suit expressly made the required notice a condition 
précèdent to any recovery upon it, and expressly required that upon 
the discovery of any fraud or culpable négligence on Brown's part, 
and that a loss had thereby been sustained, or of facts indicating that 
a loss would probably thereby be sustained, the employer should im- 
mediately give the insurer notice, and that failure to give such im- 
médiate notice should relieve the Surety Company of ail liability un- 
der the policy on account of the employé. 

As bas been already pointed out, there was and is in this case no 
confiict in the évidence concerning the facts showing that the Railway 
Company knew at least as early as November Ist that Brown, if not 
guilty of fraud, was at least guilty of "culpable négligence" in the 
handling of its f unds ; for no other conclusion could be dravi'n by any 
reasonable man from the facts stated by the officers of the Railway 
Company having charge of the matters in question. The law undoubt- 
edly is that the requirement of "immédiate" notice in policies of Insur- 
ance means a reasonable notice in view of ail of the circumstances 
of the case, and that where the facts relied upon to excuse a failure 
sooner to give a notice of loss are disputed, 'or the inference to be 
drawn therefrom is uncertain, the question as to whether the notice 
is "immédiate" under the circumstances of the case, is for the jury. 
But when it is borne in mind that the obvions purpose of the notice 
in question was to enable the Surety Company to take steps for its 
protection, and that the Railway Company delayed from at least No- 
vember Ist to November 20th before giving the insuring company 
any notice whatever of Brown's acts, or of any fact indicating any loss 
or probable loss by reason of them, while it was, during ail of the in- 
tervening time, as shown by the telegrams referred to aud by the un- 
contradicted testimony concerning the sending of one of the attorneys 
from Mr. Cutcheon's office to San Francisco, preparing for litigation 
against the Trust Company, its officers and stockhoklers, based upon 
fraud in connection with the deposit by Brown of $100,000 of its 
money on October 26th in that bank — when, I say, ail of thèse facts 
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are considered, it must, in my opinion, be lield as a matter of law 
that the notice given by the Railway Company to this Surety Com- 
pany was not the "immédiate" notice required by the contract of the 
parties. And I think the following authorities, and the numerous 
cases there referred to, sustain this conclusion : National Surety Co. 
V. Long, 125 Fed. 887, 60 C. C. A. 623; Gamble-Robinson Co. v. 
Mass. Bonding & Ins. Ce, 113 Minn. 38, 129 N. W. 131; Parker v. 
Insurance Co., 179 Mass. 528, 61 N. E. 215; Travelers' Insurance 
Co. V. Myers, 62 Ohio St. 529, 57 N. E. 458. 49 E. R. A. 760; Foster 
V. Fidelity & Casualty Co. of N. Y., 99 Wis. 447, 75 N. W. 69, 40 E- 
R. A. 833. 

It is a sufficient answer -to the suggestion that the Surety Company 
waived the objection that the notice was not given in time, by failing 
to object to it when given, to say, first, that a waiver, tO' be effective, 
must be made with full knowledge of the facts; and, second, that the 
complaint contains no allégation of waiver. 

In my opinion, the judgment should be reversed, and the cause re- 
manded for a nevv trial. 



ROONEY et al. v. BAKNETTE et al. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1912.) 

No. 2.005. 

1. Jury (§ 47*) — Quaupioation of -Torors — Résidence. 

A juror, in Alaslça, wlio testifled tliut lie liad been a résident of the 
territory for five years, and was employed at au aunual salary as purser 
on boats which navigated tlie Yulvou river durlus tlie sunuiier season, 
was not subjet't to cUallenge for cause merely because It was customary 
for Mm to leave the territory duriug the winters. 

[Ed. Note. — ITor other cases, see Jury, Cent. Dlg. § 254; Dec. Dig. 
§ 47.*] 

2. Mimes and Minekals (§ 2.-5*) — Association Claims — AssEsssrENT Work. 

The law does not re(inire assessnieut worlc to be doue ou eaeh 20 acres 
of an association placer inining claini. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
61-50, 114 ; Dec. Dig. § 23.*] 

3. Mines and Minebai.s (§ 20*) — Mining Claims — Location on Suesisting 

Claim. 

An entry npoii a niining claim before a prior locator is in default can- 
not be niado for the purpose of uiaking a provislonal location, to be 
valid in case the prior locator fails to do the annual work. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
61-6.'i; Dec. Dig. § 20.*] 

4. JUDC.JIKNT (§ 707*) liKS .ItlDICATA — SUIT BeTWEEN DIFFERENT PARTIES. 

A deeree in a suit to quiet title to an association miuing claim, flnding 
that the location was invalid, based on évidence tending to show au 
agreenient prior to the location that one person should own an interest 
in excess of 20 acres, is not eonclusive as an adjudication In a subséquent 
action of ejectnient brought by a stranger to such suit against the com- 
plainants therein and others ; but the question of the validity of the 

•For other caises see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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location is an open one in such action, to be determined by the Jury on 
the évidence therein. 

[Ed. Note. — For ôttier cases, see Judgment, Cent. Dig. § 1230 ; Dec. 
Dig. § 707.*] 

6. Mines and Minekals (§ 25*) — Association Claims — Validitt. 

An association mining iocatlon is uot invalidated by an agreeraent, 
made after the location and dlscovery of minerai, giving one person an 
Interest in excess of 20 acres. 

tEd. Note.— For other cases, see Mines and Minerais, Cent Dig. $ 
60; Dec. Dig. § 25.*] 

6. Mines and JIikerals (§ 17*)— Mining Claims — Discovery. 

A discovery of gold on a placer mining claim by one holding an option 
to purchase the claiui, but before he bas exercised such option, and while 
the right of possession remains in the locator, inures to the beneflt of his 
location. 

[Ed. Note.^For other cases, see Mines and Minerais, Cent. Dig. |§ 
24-28 ; Dec. Dig. § 17.*] 

7. Mines and Minerals (§ •'?4*) — Mining Claims— Right to Convey Befobe 

Discovery. 

The location of minerai ground glves to the locator before discovery, 
and vv'hile he compiles with the statutes of the United States and the 
State and local ruies and régulations, the valuable right of possession 
agalnst ail intruders, and this right he can convey to another, 

[Ed. Note,— For other cases, see Mines and Minerals, Cent. Dig. §§ 
81-80; Dec. Dig. § 34.*] 

8. Mines and Minerals (§ 38*) — Validity or Location — Questions toe 

Jury. 

Xhe question whether location of a mining claim was bona fide or 
merely spéculative is one for the jury, vrhen in issue in an action of 
ejectment. 

[Ed. Note.- — For other cases, see Mines and Minerals, Cent. Dig. §§ 
871/2-113 ; Dec. Dig. § 38.*] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Action by WilHam Rooney and others against E. T. Barnette, J. C. 
Ridenour, Henry Cook, John L. McGinn, N. L,. Sullivan, Alwell & 
Riley, a mining copartnership composed of C. B. Alwell and J. E. 
Riley, Enstrom Bros., a mining copartnership composed of L. Enstrom 
and O. Enstrom, and August Peterson. Judgment for défendants, and 
plaintiffs bring error. Affirmed. 

The case was tried before the court and jury, and resulted in a ver- 
dict and judgment for défendants. From this judgment plaintiffs 
prosecute this writ of error, basing the same upon the refusai of the 
court below to allow a challenge to a juror for cause, and upon al- 
leged erroneous instructions of the court below, and its refusai to 
give certain instructions requested by plaintiffs. 

Louis K. Pratt, of Fairbanks, Alaska, and Robert W. Jennings, of 
Baltimore, Md., for plaintiffs in error. 

Metson, Drew & Mackenzie, of San Francisco, Cal. (E. H. Ryan. 
of San Francisco, Cal., of counsel), for défendants in error McGinn, 
Sullivan, Ridenour, and Cook. 

T. C. West, of San Francisco, Cal., for défendant in error Barnette. 

•For otiier capes pce same top;c Si § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The parties will be designated as in 
the court below. 

[1] It is assigned as error that in the impanelment of the jury in 
the court below a challenge for cause interposed by plaintiffs to Ju- 
ror John Derby was denied. The objection to the juror was that he 
was not an inhabitant of the district of Alaska, as required by section 
170, c. 16, of the "Act making further provision for a civil govern- 
ment for Alaska and for other purposes," approved June 6, 1900 (31 
Stat. 321, 358, c. 786), and section 11, c. 4, of the "Act to define and 
punish criminals in the district of Alaska and to provide a Code of 
Criminal Procédure for said district," approved March 3, 1899 (30 
Stat. 1253, 1286, c. 429). Derby testified that he was an inhabitant of 
district of Alaska; that he had resided in Alaska for the past five 
years; that his business was that of a purser on boats running on 
the Yukon river. He was employed at an annual salary, but the boats 
were only engaged in the business for six or seven months during the 
summer. During the remainder of the year the business was shut 
down on account of the ice. He was in Alaska during the winter of 
1905 and 1906. He voted in Alaska during that winter, and he had 
voted nowhere else since that time. He was absent from the district 
during the winter of 1906 and 1907 and the year 1908. His employ- 
ment did not require him to remain in Alaska during the winter, but 
he was then, at the time of the trial, remaining in the district for the 
winter of 1909-10. Considering the climatic conditions in Alaska, 
and the fact that those whose employment or business do not require 
them to remain in Alaska during the winter usually come away, there 
was nothing in the fact of Derby's absence from the district at the 
times mentioned to contradict his testimony that he was an inhabitant 
of the district. 

The plaintiffs' challenge of Derby for cause having been denied, he 
was challenged by plaintiffs peremptorily, and thereafter, the plain- 
tiffs having exhausted ail their peremptory challenges, they were com- 
pelled to accept one O. H. Bernard as a juror, against whom plain- 
tiffs State they would bave interposed a peremptory challenge, had it 
not been that this right had been exhausted on Derby. Bernard was 
not challenged for cause, and his examination on the voir dire de- 
veloped no facts which would bave justified a challenge for cause. 
The facts stated by Bernard, which plaintiffs think would bave jus- 
tified them in exercising a peremptory challenge were thèse : Bernard 
had never had a case before the court, but had some trouble over 
some property, and settled it through a compromise. Some parties, 
he presumed, had jumped some of their ground. He was acquainted 
with the défendant Barnette_; slightly acquainted with défendants 
Ridenour, Sullivan, and McGinn ; was not acquainted with défend- 
ant Cook ; was an association claim locator ; McGinn, one of the de- 
fendants' attorneys, had been Bernard's attorney in a matter ; it did 
not resuit in much ; was not his attorney then. Thèse facts may bave 
been sufficient to justify the plaintiffs in exercising a peremptory chai- 
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lenge against the juror, and if he had that right no one couid ob- 
ject; but in contending for the right we do net see that plaintiffs 
hâve raised even a suspicion that they might hâve been in any way 
prejudiced by the ruHng of the court. There is nothing in the ex- 
amination tending in the least to show that Bernard could not be a 
fair and impartial juror in the case, and there is nothing to show or 
tending to show that the court, in denying plaintiiïs' challenge of 
Derby for cause, exercised its discrétion arbitrarily. The finding of 
the trial court upon such an issue ought not to be set aside by a re- 
viewing court, unless the error is manifest, and where the law left 
nothing to the conscience or discrétion of the court. Reynolds v. 
United States, 98 U. S. 145, 156, 25 L. Ed. 244. 

The remaining assignments of error relied upon by the plaintiffs 
may ail be considered under the objections to instructions given by 
the court to the jury and instructions requested by fhe plaintiffs and 
refused by the court. 

The claim in controversy is designated as placer mining claim No. 
3 below Discovery on the first tier, right limit of Dôme creek, Alaska. 
The plaintiffs' right of possession is derived from a location of a 
claim of 20 acres described as above, made on the 21st day of Sep- 
tember, 1905, by the plaintiff William Rooney, and filed for record on 
October 13, 1905, and a discovery of gold on the bed rock of the 
claim made about December 25, 1905. Thereafter the right of pos- 
session acquired by Rooney by his location and discovery became 
vested in the plaintift"s, William Rooney, John Junkin, G. W. John- 
son, and August Plaschlart. 

The défendants' right of possession is claimed under two separate 
and distinct placer mining locations. The first location is designated 
as the Dôme Group Association claim on the right limit of Dôme 
creek in the Fairbanks district of Alaska. This location included a 
tract of 160 acres, the équivalent of eight claims of 20 acres each. 
The location was made by Henry Cook and J. C. Ridenour for them- 
selves, and at the instance of one Barnette the location included the 
names of A. T. Armstrong, W. H. Sumner, G. L,. Newton, M. E. 
Armstrong, L,. T. Selkirk, and A. R. Armstrong, who were not rés- 
idents of the district, but of the state of Ohio. The location was 
made on the 23d and 24th of Mardi, 1905, and was distinctly marked 
on the ground by stakes, so that its boundaries could be readily traced. 
A discovery of gold was made on the claim by Cook and Ridenour 
on the 15th day of April, 1905, and the notice of location filed for 
record on April 17, 1905. The Associated claim included the ground 
in controversy. 

The plaintiffs requested the trial court to withdraw the Dôme 
Group Association claim from the considération of the jury as a dé- 
fense to the action on the ground that the invalidity of the claim had 
been established. The court's refusai to withdraw this défense is 
assigned as error. The controversy as to this location arises mainly 
upon this state of f acts : 

In April, 1905, Henry Cook, J. C. Ridenour, A. T. Armstrong, W. 
H. Sumner, Y. L,. Newton, L. T. Selkirk, and A. R. Armstrong, the 
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eight locators of the Dôme Group Association daim, brought a suit 
in equity in the District Court of Alaska against John Klonos and 
a number ,of other défendants, including Richard Stafford, for a de- 
cree determining the adverse claims of the défendants in and to the 
ground claimed by the plaintifïs, and that it be adjudged that the de- 
fendants had no estate or interest whatsoever in and to said ground, 
that the cloud cast upon plaintiffs' title by défendants' claim of titlc 
he removed, and for other relief. The défendants answered the com- 
plaint, and upon the issues thus presented the case was brought to 
trial before the court. At the close of plaintiffs' testimony the de- 
fendants moved for a nonsuit, and for a judgment dismissing plain- 
tiffs' bill substantially on the grounds : (1) That plaintiffs' location 
of eight claims constituting the alleged Dôme Group of claims was 
not made by bona fide locators, but in the name of dummy locators, 
in violation of làw ; and (2) that the plaintiffs had not shown that 
prior to and at the time of the location of their claims the ground 
was vacant and unappropriated public lands of the United States. 
The motion was granted on the second ground. 

On appeal to tins coiul it was held (Cook v. Klonos, 164 Fecl. 529, 
90 C. C. A. 403) that the évidence was sufficient to show prima fade 
that at the time of the location of the claim by the plaintiffs it Wds 
unappropriated public land of the United States, although it further 
appeared that there were other stakes and location notice within the 
limits of the claim, but it was not shown that thèse stakes were set 
by or belonged to the défendants, or that any prior discovery had been 
made on the claim. This court accordingly refused to aiïirm the de- 
cree of the trial court upon the ground stated, but held that plain- 
tiffs' location appeared to be a fraudulent device by which one E. T. 
Barnette, who was himself not a locator, used the names of A. T. 
Armstrong, W. H. Sumner, Y. L. Newton, M. E. Armstrong, L. T. 
Selkirk, and A. R. Armstrong as locators, under an agreement or 
understanding with them that he should hâve a half interest in their 
locations, or the équivalent of 60 acres in their location. Upon this 
ground this court affirmed the judgment of the court below. Subse- 
quently, upon a pétition for rehearing, in Cook v. Klonos, 168 Fed. 
700, 94 C. C. A. 144, while expressing its satisfaction with what had 
been said in the opinion with respect to Barnette and the six absent 
locators, upon a further examination of the record the court was not 
satisfied that Cook and Ridenour were parties to the fraud. The 
court said: 

"If the.v were not, and they .loiued in the location in question in good faith, 
and the ground \v;is open to location, we tUiuk they are entitled to seleet 20 
acres each within the exterior bomidaries of the uKsociafed chiim, provided 
they hâve coutinued to conforin to the requireuieuts of the statute and the 
local rules of the uiinins district." 

The court accordingly modified its judgment so as to read: 

"The judfrment of the court below is afflrmed as. to apiiellants A. T. Arm- 
strong, W. fl. Sunmer, Y. K Ne\vt0]i, M. E. AriustrouK. L. ï. Selkirk, and 
A. It. Annstrous, and as to Henry Cook and ,T. C. Kidenour it is reversed, 
and the case renianded. with leave to them to file a snnplemental bill, sliouhl 
they so elect, and in that event for further proceodings in accordauce with 
the views hère expressed." 
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It is further contended by the plaintiffs that, this court having held 
that the Dôme Group Association claim was void as to six of the 
locators, it is void as to the entire location. What this court held was 
that upon the évidence before the court it appeared that Barnette had 
prior to the location entered into an agreement with his six absent 
locators for the purpose of making a location in their names whereby 
he would fraudulently secure for himself an interest in the location 
équivalent to 60 acres in the entire location, and that as this interest 
was. in excess of 20 acres, the limit allowed by law for an individual 
location, and in excess of the limit provided by law for an individual 
share in an association claim, this share or interest was void, and the 
fraudulent scheme or device rendered void the interests of ail those 
who were parties to the f raud. The law is that the unit of an individ- 
ual placer location is limited to 20 acres, and not more than 160 acres 
may be embraced within one location by an association of persons, 
of which there must be at least eight. R. S. U. S. §§ 2330, 2331 (U. 
S. Comp. St. 1901, p. 1432). There may be a less number than eight; 
but, where that is the case, there must also be a less quantity of 
ground located, corresponding to the équivalent of a less number of 
individual locations. Where a location is made by an association of 
locators, we know of no reason why the fraudulent and concealed 
conduct of one of the locators in an association claim should inval- 
idate the entire location, and it is obvions that there are many reasons 
why it should not, particularly when the location can be reduced with- 
out injury to innocent parties and the limit observed for the number 
of locators who hâve not participated in the fraud. 

But it is further contended that in the modified opinion of this 
court in Cook v. Klonos, 168 Fed. 700, 94 C. C. A. 144, a way was 
pointed out by which the défendants Cook and Ridenour might sélect 
20 acres each within the exterior boundaries of the associated claim, 
and by means of a suppleniental bill enforce their right of possession 
to such locations against the défendants in that case ; but, it is in- 
sisted, as they hâve not pursued that course, they cannot claim any- 
thing in this case under the Dôme Group Association claim. It may 
be admitted that as against the défendants in that case it would be 
necessary for Cook and Ridenour to pursue the course pointed out by 
the court to establish their right to locations within the associated 
claim ; but the plaintiffs in this case were not parties to that suit, and 
the défendants in this suit were not ail plaintitïs in that suit, and the 
facts are not the same. The présent action is a suit in ejectment. 
It is elementary law that a plaintiff in ejectment must recover upon 
the strength of his own title, which must be sufiîciently established to 
warrant a verdict in his favor. A mère intruder and trespasser can- 
not make his wrongdoing successful by asserting a flavv in the title 
of the one against whom the wrong has been by him committed. 
Haws v. Victoria Copper Mining Co., 160 U. S. 303, 317, 16 Sup. 
Cl 282, 40 L. Ed. 436; Mcintosh v. Price, 121 Fed. 716, 718, 58 
'...^C. A. 136. 

The suit of Cook v. Klonos was commenced in April, 1905, but it 
was not until September, 1905, that plaintiffs in this case went upon 
200 F.— 45 
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the ground and made the location upon which they base their right 
of possession to the ground in controversy. At that time the htigation 
was pending in the District Court of Alaska in the case of Cook v. 
Klonos to détermine the possessory right of the parties to that suit to 
this identical ground. With respect to the understanding of plain- 
tifïs as to the status of the location at that time, there is the foUow- 
ing récital in the record in this case : 

"That at the time they [the plalntlfCs] staked said claim No. 3 plaintlECs 
saw a dump or shaft débris near Rldenour's tent on No. 4, near the Une of 
said No. 3 ; that at that time they knew tliat said claim No. 3 was within 
the boundaries of the laud claimed to hâve been staked by the Dôme Group 
Association, but that 'they did net believe that said association claim was 
valid in law, for the reason that, as they understood, it was located throiigh 
the use of "dummies" and because they believed at that time that a discov- 
ery had to be made on each 20 acres of an association claim.' " 

Plaintifïs in their brief in this case, referring to the évidence in- 

troduced in the trial court in support of their location, say : 

"Plalntiffs, deeming it advisable to show also in their case in chief the 
invalidity of the Dôme Group Association claim, proceeded as follows." 

The brief then states that in the case of Cook v. Klonos the dép- 
ositions of Barnette, Cook, and Ridenour had been taken by the plain- 
tiffs in that case, and that Barnette and Ridenour had been called by 
the plaintifïs and gave oral testimony in the case, and that in this case 
plaintifïs read extracts from said dépositions and from said oral tes- 
timony. It appears from the record that the introduction of parts of 
thèse dépositions and testimony was over the objections of the de- 
fendants. From this statement and from the record it appears that 
plaintifïs, in support of their alleged possessory right, raised the ques- 
tion as to the validity of the prior location of the Dôme Group As- 
sociation claim, and introduced évidence from the case of Cook v. 
Klonos tending to shov/ the invalidity of that claim. In other words, 
the plaintifïs, to overcome the obvions invalidity of their location on 
ground included within a prior subsisting location, and to justify their 
intrusion and trespass thereon, undertook in their case in chief in a 
suit in ejectment, and over the objections of the défendants, to show 
the invalidity of the défendants' prior location. 

To meet this issue the défendants had no alternative but to intro- 
duce évidence to sustain the validity of the Dôme Group Association 
claim, and accordingly they called J. C. Ridenour, who testified that 
under an agreement with one E. T. Barnette, who furnished the nec- 
essary supplies, he staked the Dôme Group Association claim on the 
23d and 24th of March, 1905, by setting out 26 stakes and blazing the 
Unes between the stakes, posting notices, and otherwise marking the 
limits of the Association claim on the ground, so that its boundaries 
could be readily traced, and testified as to the recording of the no- 
tice of location on April 17, 1905, by Henry Cook, who was working 
with the witness in prospecting the claim, the sinking of a shaft on 
the claim, the discovery of gold in the shaft on the 15th of April, 
1905, and the sinking of other shafts on the claim by himself and 
Cook. There were eight locators, and each had a one-eighth interest 
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in the claim. After putting down the first shaft, the witness had an 
arrangement with Barnette for sinking more holes and doing drift 
work, for which they were to receive an additional one-twelfth in- 
terest; but they had no understanding or agreement as to the inter- 
est Barnette should hâve in the property; and had no knowledge of 
any arrangement or agreement between Barnette and the other par- 
ties as to his interest in the property. 

With respect to the location made by the plaintiffs the witness tes- 
tified that on the 21st day of September, 1905, he was living on the 
lower end of the ground in dispute, No. 3, below Dôme; had been 
living there since June 10, 1905, with Henry Cook. On that day 
(September 21st) he saw William Rooney, Gus Plaschlart, and John- 
son on the property in controversy. The first he saw of them they 
were at the uphill lower end corner stake of the claim; that is, the 
northeast corner of claim No. 3, first tier. He noticed them working 
there. They appeared to be staking. They came by the tent a few 
minutes afterwards, where the witness was. The witness asked them 
what they were doing. They said they were staking 3. The witness 
was not positive who spoke first, but Rooney did most of the talk- 
ing. He told them that they had better not locate the claim, as it 
was a part of the Dôme Group. The witness thought it was Rooney 
who spoke up and wanted to know who the Dôme Group was, or 
where it was, and the witness told him who claimed it; said it was 
Cook and himself and six others- — he could not quite call ail the 
names — but told them they could find the location notice up at 1, and 
that ail the names would be on it. Then one of the parties asked 
the witness if they had ever done any work on the claim, and the 
witness said, "yes, they had a shaft at 1," and pointed to the shaft 
there on No. 4, just a few feet from the tent where the witness was 
standing. Plaschlart spoke up and made the remark that there would 
hâve to be work done on each and every 20 acres — something like 
that — the witness did not pay much attention to what he said. The 
witness said, "You better not stake, because it will do you no good," 
as they owned the ground and had complied with the law. 

Henry Cook testified, on the part of the défense, that he applied 
to Barnette for the grubstake to prospect on Dôme creek. Barnette 
agreed to put up the grub and furnish a boiler to prospect with, which 
he did. The witness and Barnette were to be locators in the claim. 
Each was to hâve a one-eighth interest. After they found that there 
was more work to be done, they were to hâve one-twelfth interest 
more; did not know what interest Barnette was to hâve. Witness 
testified substantially as did Ridenour as to the staking of the claim, 
the discovery of gold about April 15, 1905, in the shaft sunk by them 
on the claim, the appearance of the plaintiffs on the claim in Sep- 
tember, 1905, and their staking of No. 3, saying that there must be a 
hole on each and every individual daim, and, as nothing was done on 
No. 3, they were going to take a chance. They gave no other reason 
for coming on the claim at that time. 

Défendants also read from the évidence of E. T. Barnette, taken 
in the case of Cook v. Klonos, to the effect that the défendants Me- 
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Ginn and Sullivan, who vvere not parties to that action, were to re- 
ceive a one-third interest in the ground for looking after litigation m'A 
protecting the property. This agreement was made after the location 
and discovery made hy Cook and Ridenour, and at the time when 
the property was in litigation. 

[2] It appears from this testimony that when plaintiffs made their 
location on the ground in controversy in Septemher, 1905, they did 
so upon the supposition that, the annual work not having been done 
by the défendants on the claim designated as No. 3 np to that time, 
it was open to relocation. This reason for malcing a location by plain- 
tififs appears to hâve been abandoned, probably for the reason that 
the law does not require the annual work on each 20-acre lot of an 
association claim. Miller v. Chrisman, 140 Cal. 440, 450, 73 Pac. 
1083, 74 Pac. 444, 98 Am. St. Rep. 63; Whiting v. Straup, 17 Wyo. 
1, 95 Pac. 849, 129 Am. St. Rep. 1093; Union c5il Co., 25 Land Dec. 
Dept. Int. 351; Ferrell v. Hoge, 27 Land Dec. Dept. Int. 129. But, 
if it did, the défendants had the remainder of the year 1905 and ail 
of 1906 to do the required annual work on the claim. Section 2324, 
R. S. (U. S. Comp. St. 1901, p. 1426); Malone v. Jackson, 137 Fed. 
878, 70 C. C. A. 216. The ground was, therefore, not open to reloca- 
tion on September 21, 1905, for either of thèse reasons. 

[3] An entry upon a mining claim before a prior locator is in de- 
fault cannot be made for the purpose of making a provisional loca- 
tion, to be valid or worthless according as the prior locator fails or 
not to do the annual work. Slavonian Mining Co. v. Perasich (C. C.) 
7 Fed. 331, 333; Northmore v. Simmons, 97 Fed. 386, 392, 38 C. C. 
A. 211 ; Belk v. Meagher, 104 U. S. 279, 284, 26 L. Ed. 735 ; Clipper 
Mining Co. v. Eli Mining Co., 194 U. S. 220, 226, 227, 24 Snp. Ct. 
632, 48 L. Ed. 944; Brown v. Gurney, 201 U. S. 184, 193, 26 Sup. 
Ct. 509, 50 L. Ed. 717. 

[4] In Cook V. Klonos the défendants set up, among other défenses, 
the défense that plaintiffs' location of the Dôme Group Association 
claim was not made by bona fide locators, but in the name of dum- 
mies and sham locators, in violation of the public land laws of the 
United States. This was not in fact a défense ; but, as had been 
stated, the objection to the location was that Barnette had prior to 
the location made an agreement with six absent locators whereby he 
was to secure an interest in the locations in excess of that allowed 
by law. This was a question of fact, which this court determined 
adversely to the plaintiffs in that case. Plaintiffs in this case now rely 
upon the évidence that appeared to support that détermination as 
establishing the invalidity of the location of the Dôme Group of 
claims in this case; but the détermination of this court in that case 
is not binding upon the défendants in this case, and whether the évi- 
dence was sufficient to establish the fact was for the jury in this case 
to détermine. 

[5J There was room for a différence of opinion as to the fact 
whether the agreement between Barnette and the six absent locators 
as to his share in their individual interest in the claim was made be- 
fore or after the location of the claim and the discoverv of gold there- 
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on. If made after the location and discovery, the agreement in no 
way affected the validitv of the location of the associated claim. 
Smelting Ce. v. Kemp, 104 U. S. 636, 654, 26 h. Ed. 875. The court 
was therefore right in refusing to withdraw this claim from the con- 
sidération of the jury, and the instructions of the court submitting 
the question to the jury was correct. 

The second location, described as the Hastings-Stafford location, is 
a single claim of 20 acres, and is the ground in controversy. Richard 
Stafford was one of the défendants in the case of Cook v. Klonos, 
setting up in that case the right of possession acquired from Hastings, 
involved in this case. After the judgment in that case in the trial 
court in favor of the défendants in June, 1907, the défendants in this 
case purchased the Stafford right of possession to the ground in con- 
troversy, and hâve since held it. This Hastings-Stafford right of 
possession to the claim is prior in point of time to either the Rooney 
or the Dôme Group Association location. It is based upon a location 
made on January 2, 1904, by one William Woodward, who staked the 
claim in the name of U. G. Hastings. At that time Hastings and one 
George Roth were partners, and Woodward had been "grubstaked" 
by Hastings, through Roth, his attorney in fact, and the location was 
made by Woodward under this grubstake agreement. The location 
notice was recorded on March 24, 1904. On September 2, 1904, 
Hastings, by Roth, his attorney in fact, gave an option agreement to 
Richard Stafford to purchase the location for $300, $50 of which was 
paid on the day of the agreement, and the remaining $250 was to be 
paid on September 2, 1905. 

Stafford testified that in September, 1904, there was some discus- 
sion with Woodward about a discovery on the claim, and thereupon 
he went upon the claim, found the Hastings location notice, identified 
ail the boundary and center stakes, followed blazed lines and pros- 
pected in a gulch or draw running across the lower end of the claim, 
and found some gold — particles of gold — not in each pan, but in some 
of the pans; went to the claim in June, 1905, found ail the stakes 
distinctly marking the boundaries of the claim, and again panned 
and found colors of gold in the same gulch or draw. In September, 
1905, Stafford exercised his right to purchase the claim under the 
agreement of September, 1904. He paid the balance of $250, and on 
September 8, 1905, received a deed from Hastings for the claim. In 
March, 1906, Stafford had the claim surveyed. He went to the claim 
with Woodward, who had originally staked the ground. Woodward 
pointed out the stakes, and they were the same stakes Stafford had 
seen in September, 1904, and june, 1905, with the exception of the 
northeast corner stake, which had disappeared. They set a tem- 
porary stake there, and about two weeks later went out again with 
the surveyor to the ground, and put a permanent stake in its place. 
In the meantime Stafford conveyed the claim to others, and by cer- 
tain options and mesne conveyances Stafford's possessory right to the 
claim on September 12, 1908, became vested in the défendants Bar- 
nette, Ridenour, Cook, McGinn, and Sullivan. 

Stafl'ord appears from his testimony to hâve been a miner of ex- 
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perience în Dawson for several years prior to 1904, and since that 
year had been prospecting in the Fairbanks district. He testified that 
the discovery he made on the ground staked by Woodward for Hast- 
ings, taken in connection with the location of the ground with référ- 
ence to the fact that gold had been discovered in paying quantities 
above and below, and within 100 feet of the northeast corner of the 
claim, would justify an ordinarily prudent man, not necessarily a 
skilled miner, to go ahead and spend money in the development of the 
ground. 

It is recited in the record that: 

"There was évidence provlng that at the time the plaintiffs staked the 
ground in controversy they knew or could hâve known that it had previously 
heen staked by Woodward for Hastings." 

It is objected to this location that Hastings, the original locator, 
made no discovery on the claim, and without a discovery Hastings 
had nothing to convey to Stafford, and that Staftord had, therefore, 
no right of possession. This objection cannot be sustained, either 
upon the fact or the law. 

[6] As to the fact: There was évidence tending to show that dis- 
coveries were made by Stafïord on the claim in September, 1904, and 
in June, 1905, while the right of possession was still in Hastings un- 
der his option to purchase the claim from Hastings. This option ran 
for a year, from September 5, 1904, until September 5, 1905, when 
Stafford completed the purchase. If the jury believed that thèse dis- 
coveries were in fact made by Stafïord while the right of possession 
was in Hastings, and while the former was prospecting the claim un- 
der Hastings' permission, the discoveries inured to the benefit of the 
location made by Hastings. 

[7] As to the law: The location of minerai ground gives to the 
locator before discovery, and while he complies with the statutes of 
the United States and the state and local ruies and régulations, the 
valuable right of possession against ail intruders, and tliis right he 
can convey to another. 

"Minerai ground covered by a valid location beconies segregated from the 
public domain, and is the property of the locator : and, so long as the locator 
compiles with the laws of the United States and the state and local régula- 
tions, such locator has the exclusive right and enjoyuient to ail the surface 
included within the iiues of the location against ail the world, and during 
such time such ground so segregated is not open to location by another, and 
any relocation of such ground during such time is void." Syllabus by the 
Court in Swanson v. Kettler, 17 Idaho, ;î21, 105 Tac. 1059, afflrmed by the 
Suprême Court in Swanson v. Sears, 224 U. S. 180. 33 Sup. Ct. 455, 56 L. Ed. 
721; Becker v. Long (C. C. A.) 196 Fed. 721; Miller v. Chrisman, 140 Cal. 
440, 450, 73 Pac. 1083, 74 Pac. 444, 98 Am. St. Kep. G3. 

It follows that in any view of the fact of discovery, whether made 
by Hastings or Staiïord, the former had the right of possession, 
which he could convey to the latter, and by such conveyance the lat- 
ter could acquire the right of possession to the ground in controversy. 
The trial court was, therefore, right in refusing to withdraw the Staf- 
ford claim from the considération of the jury, and in giving the in- 
struction it did in submitting the question to the jury. 
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[8] It is contended by plaintiffs that the évidence shows that Hast- 
ings was a "professional staker," and that the whole proceeding on 
the part of Hastings and Stafford with respect to this location was 
purely spéculative. This objection to the location was a question of 
fact for the jury, which the court properly submitted for its consid- 
ération. In Erhardt v. Boaro, 113 U.' S. 527, 536, 5 Sup. Ct. 560, 
565 (28 L. Ed. 1113), the Suprême Court said that: 

"It would be difRcult to lay dowa any rules by which to distingnish a 
spéculative location froriii orie made in good faith with a purpose to niake 
excavations and ascertain the chai'acter of the Iode or vein, so as to déter- 
mine whether it will justify the expenditures required to exti'act the métal; 
but a jury from the vicinity of the claim will seldom err in their conclusions 
on the subject." 

The questions we hâve discussed cover the material questions in- 
volved in the instructions of the court to the jury, to which objections 
were taken, and the questions involved in the instructions requested 
by the plaintiffs and refused by the court. We do not deeni it nec- 
essary, therefore, to further consider them in the détail presented in 
the briefs. 

Finding no error in the record, the judgment of the court below 
is affirmed. 



MOXONGAHELA RIVER CONSOL. COAL & COKE CO. et al, v. 
HURST et al. 

(Circuit Court of Appeals, Sixth Circuit. Novemher 7, 1912.) 

No. 2,324. 

1. SnippiNG (§ 209*) — Deoree for Damages — Effeci or Proceeding fob 

Limitation of Liabilitt. 

A proceeding by a vessel owner for limitation of liability, after the 
recovery against him of deerees for damages iu collision suits, does not 
affect the status of such deerees as final adjudications, both as to lia- 
bility and amount of damages. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. §§ 646-655, 659, 
661, 662; Dec. Dig. § 209.*] 

2. SniPPiNG (§ 209*) — Limitation of Liability — Time of Taking Proceed- 

INGS — WaIVER of RIGIIT. 

Whlle a vessel owner may assert his statutory right to a limitation of 
liability directly in a suit against hlm for collision, he is not liound to 
do so, but may contest the suit, and in case of recovery by libelant may 
thereafter institute and maintain a proceeding for such Ihnitation as 
against the decree; and such right is not waived by excepting to the 
llbel in the collision suit, on the ground that it did not négative the facts 
that would entitle respondeut to limitation under the statnte. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 662; Dec. Dig. § 200.*] 

3. Shipping (§ 209*) — Limitation of Liaiulity— Waiver of Rigiit. 

ïhe right of a vessel owner to a limitation of liability, as against a 
decree for collision damages recovered against him in a suit in personam, 
given by Rev. St. § 4283 (U. S. Comp. St. 1901, p. 2943), is not waived 
by the giving of a supersedeas bond on appeal froni sucli decree, but the 
liability of both principal and surety on such bond is impliedly subject 

•For other cases see same topio & § numebr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to siicli liniitiition, if the right sliall lie suiispqupiitly established ; but in 
sueh case tlie petitioner nia.v iiroperly be reqniverl, as a condition to tbc 
granting of sucb relief, to iiay tlie costs of both courts in the collision 
suit. 

[Ed. Xote.— For other cases, gee Shippius. Cent. Dig. §§ G46-C.55, GôO. 
eei, 6G2; Dec. Dig. § 20!).* 

Limitation of owner's liability, see note to Tbe Lougfellow, 45 C. C. 
A. 387.] 

Denison, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee. 

Proceeding in admiralty by the Monons^ahela River Consolidated 
Coal & Coke Company and the Huntington & St. Louis Towboat Com- 
pany for limitation of liability. Pleas in bar by Mrs. Emma Hurst 
and Mrs. Bessie Schinnerer were sustained, and petitioners appeal. 
Reversed. 

See, also, 196 Fed. 375. 

Under libels in ])ersoiiani filed May 1,^, 1910. in the District Court of the 
United States for tbe Western District of Teniiossee, agaiust the aiipellauts, 
decrees, each in the sum of $]0,(K>0, were rendercd .lauiiary 28, 1<)11, in favor 
of the respective appellees, l'or damages on account of the deaths of the hus- 
bands of appellees, respectlvely, occasioued by a eonisioii occurring .lannary 
30, 1910, on the Mississl|)pi river near lleinphis, between a launch, in which 
decedents and others were riding, and the steamer Enterprise, owned by the 
appellant Monongahela River Coni]iany, but tlieu uiider charter by the appel- 
lant Huntington Towboat Cîompany. Apjieals from tlie respective decrees 
were taken to this court Peliruary Itî, 1911; a supcrsedeas bond being given 
in each case for !flO,0(X), condltioned that aiiiiellants shall "prosecute thelr 
appeal with effect and shall answer and pay ail damages, interest, and eosts 
wliich may be decreed against U, including costs and interest on appeal, in 
case it fails to inake good its jilea." Ou JXareh 5, 1912, after the appeals 
had. been submitted to this court for décision, ai)pellaiit.s flled in the District 
Court for the Western District of Tennessee a petilion for limitation of lia- 
bility under the fédéral statutes. Ilev. St. § 42,s;'> et se(i. (U. S. Comp. St. 
1901, p. 2943). This limitation iiroceeding was not brought to the attention 
of this court, and on Mardi 13, 1912, the decrees of the District Court were 
liere afflrnied. 196 Fed. 375. 

To the libels in the collision cases appellauts had excepted, tirst, because 
thelr liability under the fédéral statute was limited to their respective inter- 
ests "in the vessel alleged to bave cansed the damage averred, whereas the 
libel contains no avernient toncUing the value of said vessel, uor the (piantum 
of interest thereiu of each of the respondents", etc. : and, second, because 
the libel failed to allège a failure by appeUants to use due diligence in the 
respects referred to in section 3 of chapter 105 of the aet of Februarv 13, 
1893 (27 Stat. 445 [U. S. Comp. St. 1901. p. 294G]), known as the "llarter 
Act." The District Court overruled the exceptions ; the opinion stating that 
appellants were given until a statcd date in which "to flle their answers and 
to take such further steps to obtaln the benetit of section 4283 as they may 
be advised." The order nierely overruled tbe exceptions, giving until the 
date stated in which to answer the libel. Answers were flled to the libi'ls 
in collision, but no further steps were taken in the collision suits to claim 
the beneflt of limited liability. The overrulhig of the exception to the libels 
was assigned as error in this court on the appeal from the decrees in the 
collision suits, but the assigiiment was not pressed. Thèse luatters, togetUer 
vt'ith the giving of tbe snpersedeas bond on appeal to this court, were pleuded 
in the District Court in bar of the ]iroceeding to liniit liability. The plea 
was sustained, and the proceedings dismissed, so far as appellees are con- 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



MONONGAHELA BIVEE CONSOL. COAL <fe COKE CO. V. HUEST 713 

eerned. The value of the steamer, its pending freight, and its barge and 
"flat" in tow at the tinie Of the collision, were appraised in the aggregate 
amount of *8.500, and bonds were glven to that extent for the paynient of 
such amounts as slionld be awarded by ttnal decree in the limitation pro- 
ceedings. ïhis court denied a motion for rehearing in the collision cases, but 
stayed its mandate nntll hearing and décision npon the appeal in the limita- 
tion proceeding. A\'hen the proceeding to limit liability was begun, a suit 
had been lirought against appellants, and was pending in a state court, for 
the recovery of damages for the death of a tliird occupant of the launch. It 
was conceiled on the argument that recorery bas been had in that suit. The 
amomit of the recovery does not appear. ïhere is possibility of aiu)ther suit 
by the owner and fourth occui)ant of the launch. 

Frank S. Masten, of Cleveland, Ohio, Charles M. John,ston, of Pitts- 
burgh, Pa., Chas. H. Stephens, of Cincinnati, Ohio, and Holding, 
Masten, Duncan & Leckie, of Cleveland, Ohio, for appellants. 

Wm. R. Harrison, of Memphis, Tenn., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). Sec- 
tion 4283 of the Revised Statutes (Act March 3, 1851, c. 43, 9 Stat. 
635 [U. S. Comp. St. 1901, p. 2943]), provides that: 

"ïhe liability of the owner of ajiy vessel, for any embezzlenient, loss, or 
destruction, by any person. of any property, goods or nierchandise, shipped 
or put on board of such vessel, or for any loss, damage, or injury by collision. 
or for any act. niatter, or thing lost, damage, or forfeiture, done, occasioned 
or incurred. wltliout the privity, or knowledge of such owner or owners, shall 
in 110 case exceed the amount or value of the interest of such owner in such 
vessel, and her freight then jiending." 

The effect of section 4284 (U. S. Comp. St. 1901, p. 2943) is to pro- 
vide a gênerai average of loss in case the value of the vessel and 
freight is insufficient to make full compensation tO' ail sustaining loss. 
Butler V. Boston, etc., S. S. Co., 130 U. S. 527, 551. 9 Sup. Ct. 612, 
32 L. Ed. 1017. Under section 4286 (U. S. Comp. St. 1901, p. 2944) 
a charterer is given the benefit of the statute in case he mans, victuals, 
and navigates the vessel at his own expense or bv his own procure- 
ment (Thorp v. Hammond, 12 Wall. 408. 416, 20 L. Ed. 419); the 
owner retaining the benefit of the statute notwithstanding such char- 
tering (Quinlan v. Pew fC. C. A. 1 1 56 Fed. 111, 119, 5 C. C. A. 438). 
The efïect of the statute is to leave the owner and charterer liable 
without limit for their own négligence, and liable only to the extent 
of their interest in the vessel and freight for the négligence of the 
master and crew. Liverpool. etc., Steam Co. v. Phénix Ins. Co., 129 
U. S. 397, 440, 9 Sup. Ct. 469, 32 L. Ed. 788 ; Great Lakes Towing 
Co. V. Mill Transportation Co. (C. C. A. 6) 155 Fed. 11, 18-19, 83 
C. C. A. 607, 22 L. R. A. (N. S.) 769. The statute applies to death 
claims (Butler v. Steamship Co., supra), and, by express amendment 
of 1886, to vessels used on navigable rivers (Rev. St. § 4289 [U S 
Comp. St. 1901, p. 2945]); In re Garnett, 141 U. S. 1, 14-15, 11 Sup 
Ct. 840, 35 L. Ed. 631). Under admiralty rules Nos. 54 to 58 (29 
Sup. Ct. xlv, xlvi), the benefit of the statute can be had under libel 
filed by the owner in a District Court, appraisement of such owner's 
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interest in tKe vessel and pending freight, and tKe bringing of tHe 
amount ol such appraisal into court, by either (a) actual payment into 
court; or (b) giving stipulation for such payment when ordered; or 
(c) the transfer by libelant of his interest in the vessel and freight to 
a trustée appointed by the court, as provided by section 4285 (U. S. 
Comp. St. 1901, p. 2944). 

[1] The proceeding to limit liability will not affect the status of 
the appellees' decrees in the collision suits. Those decrees are final 
adjudications, both as to liability and amount of damages. Norwich 
Co. V. Wright, 13 Wall. 104, 122, 20 L. Ed. 585 ; The Benefactor, 103 
U. S. 239, 26 L. Ed. 351; The Scotland, 105 U. S. 24, 36, 26 L. Ed. 
1001; Providence, etc., S. S. Co. v. Hill Mfg. Co., 109 U. S. 578, 3 
Sup. Ct. 379, 617, 27 L. Ed. 1038; Gleason v. Duffy (C. C. A. 7) 116 
Fed. 301, 54 C. C. A. 100. But if appellants' liability shall be limited, 
only a small portion of appellees' decrees can in fact be paid. 

[2] It is clear that appellants' action in respect to their exceptions 
to the libels in collision was not a waiver of the benefit of the statute. 
As to the second exception, it is enough to say that the Harter Act 
concerns only the relations between the vessel and her cargo, and so 
bas no application hère. The Delaware, 161 U. S. 459, 470, 16 Sup. 
Ct. 516, 40 L. Ed. 771. 

As to the first exception: While it is true that appellants had the 
right to take the benefit of the limitation of liability directly in the col- 
lision suits (The Scotland, supra, 105 U. S. 31, 26 h. Ed. 1001; The 
Great Western, 118 U. S. 520, 525, 526, 6 Sup. Ct. 1172, 30 E. Ed. 
156), they were not bound to do so. They had the right to first con- 
test liability for the collision in any court, state or fédéral, in which 
action therefor might be brought, including the appellate court of last 
resort, without raising the question of limitation, and without thereby 
waiving the right to take the benefit of the statute. The Benefactor, 
supra, 103 U. S. 244, 26 h. Ed. 351; The City of Norwich, 118 U. 
S. 468, 489, 6 Sup. Ct. 1150, 30 L. Ed. 134; The San Pedro, 223 U. 
S. 365, 372, 32 Sup. Ct. 275, 56 L. Ed. 473 ; Gleason v. Duffy, supra, 
116 Fed. 298, 301, 54 C. C. A. 100. The first exception did not 
amount to a claim of the benefit of the statute. It did not allège lack 
of Personal fault on the part of vessel owner or charterer. It was 
addressed only to the sufficiency of the pleading. It was properly 
overruled, and the assignment of error tliereon was without merit. 
The giving of time to appellants to take steps to get the benefit of 
the statute was permissive only. The court could not bave required, 
and did not attempt to require, appellants to take advantage of such 
permission at the péril of losing the right of limitation. 

[3] The question, however, of the effect of giving the supersedeas 
bond présents more difficulty. While the mère appeal to this court 
from the décision in the collision suit was not a waiver of the lim- 
itation statute, yet the bond was not necessary to such appeal, but only 
to efïect a stay of proceedings pending appeal. Rev. Stat. §§ 1000 
and 1007 ;i Sup. Ct. Rule No. 29 (3 Sup. Ct. xvi); Stafiford v. Union 
Bank, 16 How. 135, 139, 14 L. Ed. 876; Sage v. Railroad Co., 93 
U. S. 412, 417, 23 L. Ed. 933; Goddard v. Ordway, 94 U. S. 672, 24 

» u. s. Comp. SL 1901, pp. 712, 714. 



MONONGAHELA BIVBE CONSOL. COAL & COKE CO. V, HUKST 715 

L. Ed. 237 ; Ex parte French, 100 U. S. 1, 4, 25 L. Ed. 529. Had 
the supersedeas not been taken, appellees could, notwithstanding the 
appeal, hâve taken out exécution upon the decrees against the real 
and Personal property of appellants. AdmiraUy Rule No. 21 (29 Sup. 
Ct. xli) ; Ward v. Chamberlain, 2 Black, 430,_ 17 L. Ed. 319. In such 
event, in order to effectually préserve the right to limitation, appel- 
lants would hâve been compelled, as a practical proposition, at once 
to assert their rights under the limitation statute. And, without so 
doing, they were enabled, by giving the supersedeas bond, to retain 
the possession and bénéficiai use of the vessel pending appeal. 

The contention that they thereby elected to substitute the respon- 
sibility of the surety on the supersedeas bond for the security of the 
vessel and its freight, and so waived the benefît of the limitation stat- 
ute, is plausible. But does this vievif give full effect to the language 
of the statute and to its intention as construed by the courts? We 
are constrained to believe it does not. The purpose of the statute was 
to encourage shipbuilding and to bring our System of admiralty, in 
respect to personal liability, into harmony with the gênerai maritime 
law of modem Europe. Norwich Co. v. Wright, 13 Wall. 104, 116, 
20 L. Ed. 585; Butler v. S. S. Co., supra; The City of Norwich, 118 
U. S. 468, 490, 6 Sup. Ct. 1150, 1155 (30 L. Ed. 134). It expressly 
déclares that: 

"The llabiiity of the owner of any vessel * * * for any » * * thlng 
* * * done without the prlvity, or knowledge of such owner or owners 
shall in no case exeeed the amount or value of the interest of such owner 
in such vessel, and her freight then pending." 

The construction of this statute has been uniformly libéral. In the 
case of The Benefactor, Justice Bradley said (103 U. S. 244, 26 I^. 
Ed. 351): 

"But since the statute is imperative that where a loss occurs in a vessel, 
by embezzlement or by collision or other thing, without the privlty or knowl- 
edge of the owner, his liability 'shall in no case exeeed the amount or value 
of his interest In the vessel and her freight then pending,' it would be a 
questionable exercise, by this court, of its iwwer to regulate the proceedings, 
if, by such régulation, it should prevent a party from having the beneflt of 
the law vmless he took initiatory steps for that purpose before It appeared 
that he was llable at ail." (Italics ours.) 

And again (103 U. S. 245, 26 L. Ed. 351) : 

"Precisely when the owners of a ship in fault ought to be regarded as pre- 
cluded from instituting proceedings for a limitation of liability might be 
difficult to State in a categorical manner. Perhaps they can never be pre- 
cluded so long as any damage or loss remains unpaid." 

In The City of Norwich, 118 U. S. 468, 502, 6 Sup. Ct. 1150, 30 L. 
Ed. 134, it was held that the limitation of liability is applicable to pro- 
ceedings in rem against the ship as well as to proceedings in personam 
against the owner; that the limitation extends to the owner's prop- 
erty, as well as to his person; that the right to proceed for limita- 
tion of liability is not lost or waived by a surrender of the ship to the 
underwriters ; and that the owner may retain his insurance notwith- 
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standing the proceeding for limitation. In that case Justice Bradiey 
speaks of — 

"the absolute déclaration of tlie statute that his I the owiier's] liability shall 
not exceed the aiuount or value of the ship and freight." 

In Hughes on Admiralty, § 172, it is said: 

"The owner may take advantage of the statute at any tinie before he Is 
actually compelled to pay the money. tJnder the American practice he may 
contest his liability for any danjages at ail, li.uht that through ail tho courts, 
aud. If finally defeated, take advantage of the statute." 

In Benedict on Admiralty (4th Ed.) § 520, the author says: 

"There seems to be no limit of tiuie, the expiration of whicli wlll eut off 
the owner of the vessel from talvlng advantage ot the provisions of the stat- 
ute. * * * He may wait until he is sued, and défend the case, and appeal 
from an adverse verdict, and, after afilruuince by the appellate court, still 
tile his libel for limitation of his liability." 

The Suprême Court has not passed upon the question whether the 
giving of a supersedeas bond on appeal, in an action in personam, is 
a waiver of the limited liability statute. The Circuit Court of Appeals 
for the Seventh Circuit, in the case of Gleason v. Dufïy, supra, has 
answered the question in the négative. In that case the action for 
damages was in a state court, and was appealed to the Suprême Court 
of the state. In that case, as in this, a supersedeas bond was given 
on the appeal. There, also, the bond was not essential to appeal, but 
was necessary only to stay proceedings pending appeal. Burns' Ann. 
St. Ind. 1908, §§ 679-683 ; Mitchell v. Gregory, 94 Ind. 363, 365. The 
court (in the Gleason Case) said : 

"The appeal taken by the owners in the state court was properly resorted 
to in contestation of thelr liability, and to correct any supposed errors of the 
trial court. They had légal rlght to do that, aud should be no more con- 
oluded by the exercise of that right than by the défense of the case in the 
trial court. Tlie bond which they gave upon apiieal was one wliich the law 
required them to glve lu order that they might iiropeHii and nafcly présent 
tlieir contention to the appellate court. We do not thlnk that that should 
preclude them from asserting their rights uuder the statutes of the United 
States." (Italics ours.) 

The décision in Cook v. Smith (C. C. A. 3) 187 Fed. 538, 109 C. C. 
A. 304, which is relied upon by appellees, rested upon peculiar facts, 
and is not, we think, in conflicit with the Gleason Case. 

It was the évident purpose of the limitation statute to make the 
liability of an owner or charterer, when not personally in fault, pre- 
cisely the same, whether suit is brought in personam or in rem. The 
view that the giving of the supersedeas bond, and the conséquent stay 
of exécution necessary to the complète préservation of appellants' 
rights pending appeal, did not constitute a waiver of the then exist- 
ing right to limit liability, if and when such liability should be estab- 
lished, is, we think, more consonant with the language and spirit of 
the statute, and more in harmony with the décisions thereunder, than 
is the contrary view. The record does not indicate that appellants 
intended to abandon the benefit of the statute, should occasion arise 
for invoking it. The only substantial advantage which appellants 
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gained through the supersedeas was a postponement of the time when 
resort to the limitation statute must be had; and the only in jury suf- 
fered by appellees is through such delay as may hâve resulted in ul- 
timately realizing the amount apportionable to their decrees. Had ap- 
pellants prevailed on the appeal to this court in the collision suits, such 
resort might never hâve been necessary, and the right to such post- 
ponement of limitation proceedings until after the fixing of liability 
is, as has already been said, well settled. Thus, through the super- 
sedeas bond, appellants hâve practically preserved only the right which 
the statute was intended to give them, and a right which could hâve 
been preserved (without a surrender of the vessel) by giving (instead 
of a supersedeas bond) a stipulation under the limitation procédure 
for payment of the appraised value of vessels and freight into court 
when ordered. We think it the better view that the obligation of the 
surety was only coextensive with that of the principal, that the lia- 
bility incurred under the supersedeas bond was impliedly subject to 
the enforcement of the limited liability statute, and would be itself 
superseded, at least pro tanto, by t'^e decree limiting such liability. 
We see no merit in the proposition that the surety can be held to full 
liability, notwithstanding the discharge of the principal. Décisions 
based upon the express provisions of the bankruptcy act are not in 
point. 

It foUows from this view that the plea in bar to the pétition to limit 
liability should not hâve been sustained. We think, however, that 
the District Court might properly, in view of the delay in instituting 
the limitation proceedings, require, as a condition of relief, the pay- 
ment of the costs recovered by appellees in the collision suits, both in 
the District Court and in this court. Gleason v. Duffy, supra, 116 
Fed. 303, 54 C. C. A. 100; Benedict's Admiralty (4th Ed.) § 520. We 
also think a stipulation for the payment of interest on the value of the 
vessel, her tows and freight from the time when exécution could (but 
for appeal) bave issued upon the decrees below in the collision suits, 
might properly be required. 

The order of the District Court appealed from is reversed, with 
costs, and with directions to take proceedings not inconsistent with this 
opinion. To prevent possible embarrassment, the mandate in the col- 
lision suits will go down contemporaneously with the mandate in the 
instant suit. 

DENISON, Circuit Judge (dissenting). When the vessel owner, 
confronted with a judgment in personam, has the right to bring his 
vessel, or its substitute, into court and himself go free, but instead 
deliberately chooses to procure a stay of exécution by giving his sol- 
emn undertaking, with surety, that he will pay the judgment in full if 
it is affirmed, I am convinced that he elects between inconsistent rem- 
édies. The contrary view compels us to read into the supersedeas 
bond a condition which is not there, makes the giving of the bond an 
ineffective form, and permits the process of the law to be stayed by 
a promise which the promisor never means to keep — unless conveni- 
ent. The owner's right to a day in court for his défense, wherever 
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he is sued, is an absolute right. The power to proceed affirmatîvely 
to overturn a judgment is a privilège given by the law of the juris- 
diction ; and if that privilège may be had only by compliance with a 
condition, then, if the owner buys that privilège, he should pay the 
price he agrées to pay. The declared beneficent purpose and the re- 
quired libéral construction of the statute are satisfled, if the vessel 
owner is permitted to reserve his privilège while he is making his full 
défense in the personal action but is required to claim or to forfeit 
that privilège before taking an affirmative remedy leading in a différ- 
ent direction. 

This belief, and the absence of any controlling authority to the con- 
trary, compel me to dissent. 



EVERETT PIANO CO. v. MATJS. 
(Circuit Court of Appeals, Slxth Circuit. November 7, 1912.) 

No. 2,224. 

EQUITT (I 46*) JURISDICTION ADEQUATE ReMEDY AT I/AW — TRADE LIBEL. 

Equity is without jurisciictlon of a suit by a piano manufacturer for 
relief against a rotail dealer in other makes of pianos, on allégations In 
the blll tliat defeudant keeps in his store a piano of eomplainant's man- 
ufacture in an untuned and poorly voiced condition, wblcli lie represents 
to customers as a new piano irom eomplainant's factory in a normal con- 
dition, for the purpose of depreeiating the quality of eomplainant's in- 
struments ; the cause of action stated being one for trade libel only, for 
whicU there is an adéquate remedy at law. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 151,152,157,159- 
163 ; Dec. Dig. § 4li.*] 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

Suit in equity by the Everett Piano Company against Henry P. 
Maus. Decree for défendant, and complainant appeals. Affirmed 

Kent W. Hughes, of Lima, Ohio, for appellant. 
Wheeler & Bentley, of Lima, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This suit was brought for alleged unlawful in- 
terférence with eomplainant's sales of pianos. Complainant averred 
that it had for years manufactured and sold pianos under the trade- 
name of Everett, and had not only established the name as a trade- 
mark, but had also, in 1905, caused the name to be registered accord- 
ing to the laws of the United States. The interférence averred is, in 
substance, that défendant, while engaged in buying and selling pianos 
other than the Everett, was advertising and representing to the public, 
and to prospective purchasers of pianos, that défendant was able to 
procure from the factories of complainant new Everett pianos, and 
to sell them at a price far below their real or market value ; that to 

•Fnr other coses see same toplc & § nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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deceive the public and prospective purchasers, and to injure, damage, 
and discrédit the réputation and standing of, and the demand for, 
Everett pianos, as also to injure complainant's réputation and busi- 
ness, défendant keeps at his place of business an Everett piano, which 
he has permitted to become and remain in an "untuned and poorly 
voiced condition, so that the music produced f rom said piano is greatly 
inferior in quality and tone to the music of an Everett piano in good 
condition"; that he represents the condition, quality, and music of 
ail Everett pianos to be similar in such respects to this one, which 
he also represents "to be a new Everett piano, just recently received 
from complainant's factory"; and that défendant knows ail of such 
advertisements and représentations to be false. The relief prayed is 
an injunction and damages. Demurrer was filed, stating as grounds 
that the court had no jurisdiction of the subject-matter, and that the 
bill does not set forth facts sufncient to constitute a cause of action 
or to entitle complainant to the relief prayed. The demurrer was 
sustained and an appeal taken. 

We think that the bill states nothing more than a trade libel, and 
consequently that it does not state a case for the interposition of a 
court of equity. Kidd v. Horry (C. C.) 28 Fed. 773, per Justice Brad- 
ley. The bill, in its averments, fails in a number of particulars re- 
specting well-known grounds for équitable interférence. It does not 
state a case of unfair compétition, Ijecause it is not averred that de- 
fendant has attempted to palm off any other kind of piano as that of 
complainant. Edward Hilker Mop Co. v. U. S. Mop Co., 191 Fed. 
613, 618, 112 C. C. A. 176 (C. C. A. 6th Cir.), and cases there cited. 
It does not state a case of infringement of complainant's trade-mark 
(Saxlehner v. Eisner & Mendelson Co., 179 U. S. 19, 33, 21 Sup. Ct. 
7, 45 L. Ed. 60), nor a case of boycott, as abundantly appears in the 
case relied on in that behalf (Gompers v. Buck Stove & Range Co., 
221 U. S. 418, 437, 31 vSup. Ct. 492,_ 55 L- Ed. 797, 34 L. R. A. [N. 
S.] 874). It falls far 'short of stating a case of the class to which 
Emack v. Kane (C. C.) 34 Fed. 46, belongs, or Commercial Acétylène 
Co. v. Avery Portable Lighting Co. (C. C.) 152 Fed. 642. See, also, 
Acme Acétylène Appliance Co. v. Commercial Acétylène Co., 192 Fed. 
321, 112 C. C. A. 573 (C. C. A. 6th Cir.). A multiplicity of suits 
(Boise Artesian Water Co. v. Boise City, 213 U. S. 286, 29 Sup. Ct. 
426, 53 L. Ed. 796) is not threatened, or at ail probable; nor is any 
showing made that the wrongs averred cannot be redressed in a court 
of law. 

The decree below is affirmed, with costs. 
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COCA COLA CO. V. GAT^OLA CD. 

(Circuit Court of Appeals, Sixth Circuit. November 7, 1912.) 

No. 2,235. 

1. CoEPOEATioNS ( 517*) — Equity (§ 339*) — Answer as Evidence — Coepora- 

TiON Défendant. 

A corporation cannot answer under oath in an equity suit, and even 
If Its answer, wlien verified by an ofRcer, is évidence under tlie equity 
rule, It is not available to prove an aftirmative défense. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. 5§ 2047-2051; 
Dec. Dis. § 517;* Equity, Cent. Dig. §§ 685-096, 703-705, 710, 714; Dec. 
Dig. § 339.*] 

2. Trade-Makks and Trade-Names (§ 75*) — Unfair Compétition — GEOtiNDg 

FOR Equitable Relief. 

In a suit for unfair compétition, it Is not necessary to sbow that tlie 
Immédiate purchasers were deceived as to the origin of tlie goods; but 
even if they tboroughly under.stood tliat tliey were buying the counterfeit, 
and not tlie genuine, the manufacturer of the counterfeit will be enjoined 
from selling it to dealers with the purpose and expectation that it shall 
be used by the dealers to deceive the consumer. 

TEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 86; Dec. Dig. § 75.*] 

3. Tkade-Marks and Teadb-Names (§ 70*) — "Uneaib Compétition" — Intent. 

The imitation by one manufacturer of the goods of another in name, 
appearance, and marlîing and color of packages, even if such similarities 
singly would not be unlawful, If accompanied by good faith, may con- 
stitute "unfair compétition," which will be enjoined, where there is an 
actual purpose to deceive and defraud purchasers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig § 81 ; Dec. Dig. § 70.* 

For other définitions, see Words and Phrases, vol. 8, p. 7174.] 

4. Tbade-Maekb and Teade-Names (§ 70*) — Unfair Compétition — Imita- 

tion IN Packages and Colob dp Prodtjct. 

Défendant manufactured a syrup for use in soda fountains, etc., and 
colored it to exactly resemWe complainant's, whieh was earlier in the 
market, extensively advertised, and well known. The coloring matter 
was nonfunetional, being added to the compound solely for coloring pur- 
poses and in the quantity necessary to glve it the color of complainant's. 
Défendant also colored its barrels and kegs red, which was the distinc- 
tive color used by complainant, and placed no marks thereon to indicate 
the place of manufacture. It also sent circulars to owners of soda 
fountains, calling attention to the cheapness of its product, and advising 
them that consumers could not tell it from complainant's. Helâ that. 
In view of its évident purpose to deceive consumers, ail such modes of 
Imitation should be enjoined, unless means were provided to prevent 
such déception. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 81; Dec. Dig. § 70.*] 

5. Teade-Maeks and Trade-Names (§ 91*) — Action foe Unfaie Compétition 

— Parties. 

A manufacturer, whose business is injured by unfair compétition by 
the niaker of a similar product, bas a direct and indepeudent right of 
action to enjoin such compétition; and the fact that it supplies a part 
of its product to consumers in the territory where défendant does busi- 
ness only through a second company, which buys and resells it, and 

"or other cases see same topic & § ndmbeb In Dec. £ Am. Dlgs. 1Î07 to date, & Rep'r Indexes 
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which is also injured by the aets of défendant, does not make such sec- 
ond Company a necessary party to the suit. 

[Ed. Note. — For other cases, see Trade-Markg and Trade-Xames, Cent.. 
Dijï. § 101; Dec. Dig. § 91. *J 

6. MosoPOLiEs (§ 21*) — Suit fok Unfair Compétition — Defbxses. 

ïhat a mamifacturer sells its product throngh a System of contracts 
teiidii).s to ninintain monopol.v iu a trade-nuivked article does not preclude 
it from inaintalning a suit lu equlty to en.ioin unfair and fraudulent com- 
pétition by another mauiifactnrer of a siniilar product. 

|Ed. Note. — For other cases, see Mouopolles, Cent. Dig. § 15; Dec. 
Dis. § 21.* 

Fiifalr cou!))etltion in use of trade-niark or trade-uame. see notes to 
Scheuer v. Muller. 20 C. C. A. 1G5 ; Lare v. Ilarper & Bros., 30 C. C. A. 
376.] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Suit in equity by the Coca Cola Company against the Gay-Ola Com- 
pany. Decree for défendant, and complainant appeals. Reversed. 

t!omplainant helow. appellant hère, sought protection against tlie unfair 
conipetitiou of défendant. ïlie bllt of complalnt carried as exhibits varlous 
letters and circulars of défendant, The answer admitted thèse letters and 
clrculars, but denied any wrong. In intent or in law, in tliat connection. 
Dépositions were taken, and upon final liearing the bill was dlsmissed. It 
appeared that complainant had put ui)on the marliet very extensively a drink 
known as "Coca Cola," niade under a secret fornmla, tliat this business had 
grown up and increased and extended over a period of 20 years, and that the 
business had become extreniely valuable. Coinplainant's product was in the 
form of an essence or concentrated liqnor, designed to be mixed with water 
at the time of consuinption. This essence had certain peculiarities of taste, 
color, etc., and was sold by complainant in barrels or kegs, painted with a 
particular shade of red, and marked with coniplainant's labels. Purchasers 
from complainant were of two classes: First, tlie fountain proprietors, who 
mlxed tlie essence with carbonated water and sold directly to the consumer ; 
and, second, the bottling companies, who added the necessary carbonated 
water, and put the product up in seaied bottles, and then sold this article to 
retail dealers. 

Défendant clalnied to bave discovered coinplainant's formula, and to be in 
fact niaking the same thing. It adopted for its product and for its corporate 
name the word "Gay-Ola." It proceeded to bring this product into public 
notice by some advertising under Its own name and by soiue other methods 
not criticised by complainant — ail to an extent not distinctly shown by this 
record. It also wrote a séries of letters to bottling companies which were 
engage<l in bottling Coca Cola, which letters were to the effect that it would 
sell the bottier Gay-Ola for a less price than he was paying for Coca Cola ; 
that the two articles were just alike, and no one could tell the différence; 
that the bottier could, if he wished, sub.stitute Gay-Ola for Coca Cola, and 
his patrons would never know it ; that several bottiers, who had been han- 
dling Coca Cola, were doing this successfuUy and without discovery; and 
that, if tlie bottier desired, défendant would slilp hiin Gay-Ola in plaln, un- 
marked packages, so that his dealings with défendant would not be observed. 
Several of the letters in the record are of this substantial effect, though they 
use différent fornis of expression, and some only by hint and innuendo con- 
vey the invitation to substitute and so to deceive the final purchasers. De- 
fendant also sent circular letters to soda fountain proprietors, setting ont the 
cheap price and the merits of Gay-Ola and its identity with Coca Cola, and 
quoting from a testimonial of a soda fountain proprletor: "No one can tell 
it from Coca Cola, and I sell it for Coca Cola, and every one says I hâve the 

•For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
200 F.— 46 
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best Coca Cola In the city." On thèse letters, the défendant added tlie post- 
script: "For your information, beg to state that we are shipping twenty-one 
Coca Cola bottiers. 'Nuf said.' " 

Candler, Thomson & Hirsch, of Atlanta, Ga., and Lehman, Gates 
& Martin, of Memphis, Tenn., for appellant. 

Brown & Anderson, of Memphis, Tenn., for appellee. 

Before WARRINGTON, KNAPPEN and DENISON, Circuit 
Judges. ■ 

DENISON, Circuit Judge (after stating the facts as above). [1] 
An answer under oath was not waived. The answer filed is verified 
by one of the defendant's corporate officers, and sets up, by way of 
affirmative défense, that complainant comes with unclean hands and 
cannot be heard, because its product is misbranded, and because the 
name "Coca Cola" is deceptive (California Fig Syrup Co. v. Stearns 
[C. C. A. 6] 73 Fed. 812, 816, 20 C. C. A. 22, 33 L. R. A. 56); but 
défendant took no proofs. A corporation cannot answer under oath, 
and even if its answer, when verified by an officer, is évidence under 
the equity rule, it is not available to prove an affirmative' défense. 
Seitz V. Mitchell, 94 U. S. 580, 582, 24 L. Ed. 179; Ritterbusch v. 
Atchison, etc., Ry. (C. C. A. 8) 198 Fed. 46, 50. Thèse matters must, 
therefore, be dismissed from considération. And see U. S. v. 40 Bar- 
rels, etc. (D. C.) 191 Fed. 431. 

The substantial question seems to be whether complainant has a 
remedy against défendant, or whether the remedy is confined to pro- 
ceedings against that retail trade which is the immédiate agent in de- 
ceiving the ultimate purchaser. That the défendant has planned and 
expected a benefit by the f raud so to be practiced, and that it has de- 
liberately furnished to the dealers the material for practicing the 
fraud, with the expectation and désire that the material be so used, 
are perfectly plain — indeed, are hardly denied. The ultimate wrong 
hère contemplated is clearly to be classified as unfair compétition, 
within the définitions adopted by the Suprême Court and by this court 
(Elgin, etc., Co. v. Illinois Watch Co., 179 U. S. 665, 674, 21 Sup. 
Ct. 270, 45 L. Ed. 365; Merriam Co. v. Saalfield, 198 Fed. 369; Ev- 
erett Piano Co. v. Maus, 200 Fed. 718, opinion this day filed); and 
complainant is entitled to such relief as a court of equity can give, 
unless merit can be found in the défense that the Gay-Ola Company 
had the right to make and sell the article which it did sell, and that it 
is not responsible for the fraud of its vendees. 

[2] The interposition of equity in this class of cases rests upon the 
inadequacy of the remedy at law ; and this inadequacy consists in the 
resulting multiplicity of suits, impossibility of computing indirect dam- 
ages and probable irresponsibilty of many wrongdoers. If thèse rea- 
sons lead to the issuing of an injunction against one of a large num- 
ber of those who commit the final tort, even more dof they indicate 
the necessity of an injunction against one who is conspiring or co- 
operating to cause a large number of such torts. Accordingly, we find 
it recognized by this court that, in a suit for unfair compétition, it is 
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not necessary to show that the immédiate purchasers were deceived 
as to the origin of the goods ; but even if they thoroughly understand 
that they are buying the counterfeit, and not the genuine, the manu- 
facturer of the counterfeit will be enjoined from selling it to dealers 
with the purpose and expectation that it shall be used by the dealers 
to deceive the consumer. Garrett v. Garrett (C. C. A. 6) 78 Fed. 472, 
476, 24 C. C. A. 173 ; Royal Co. v. Royal, 122 Fed. 337, 345, 58 C. C. 
A. 499. And see cases cited in Cyc. vol. 38, p. 778, notes 25 and 26; 
also Kalem v. Harper, 222 U. S. 55, 63, 32 Sup. Ct. 20, 56 L. Ed. 92. 
Under the principles on which thèse cases were decided, we are satisfied 
that an injunction must go against the défendant. There is no room for 
it to shift the blâme to "tricky retailers," as in Rathbone Co. v. Cham- 
pion Co., 189 Fed. (C. C. A. 6) 26, 33, 110 C. C. A. 596, 37 L. R. A. 
(N. S.) 258; défendant is an accomplice, if not the principal, in the 
trick. With this conclusion established, it is obvions that the injunc- 
tion should forbid ail attempts directly or indirectly to encourage or 
induce the dealer to make the f raudulent substitution ; but complain- 
ant also asks that the injunction extend to the use of barrels or kegs 
painted of the same color as complainant's, and to coloring the prod- 
uct itself with the same color, and to using any packages not plainly 
marked Gay-Ola. Whether the injuction should hâve this scope must 
be considered. 

[3, 4] It is first to be observed that défendant is at the best on a 
narrow ground of legality. The name which it has adopted does not 
négative an intent to confuse. The product is identical, both in ap- 
pearance and taste ; and the f orm of script used in printing the "trade- 
mark" names is the same. Even if the use of each of thèse items 
of similarity was lawful, when accompanied by good faith and no in- 
tent to deceive, they put the product near that dividing line where 
good or bad faith is the criterion, and their présence puts upon the 
user a burden of care to see that déception does not naturally resuit. 
Conversely, when we fînd, as a f act, from the other conduct of the de- 
fendant, that the underlying intent is to perpetrate a fraud upon the 
consumer, this intent must color the accompanying acts, and some 
which otherwise might be innocent become guilty. So hère. The red 
color used by complainant on its barrels and kegs is not a color which 
it discovered, or to which it had any abstract monopoly ; but this color 
has long been used by complainant in a way that was exclusive in 
this trade. No other manufacturer of analogous or competing drinks 
uses that color of package, and its adoption by défendant is one of 
the constituent parts of defendant's scheme of fraud. So, too, with 
defendant's failure to mark its packages with anything to indicate the 
place of manufacture. Ordinarily a man may mark his goods, or not, 
as he pleases; but when he has his marks and labels, which he uses 
on occasions, and can hâve no motive for sending out unmarked pack- 
ages except to aid in a fraudulent substitution, the act, otherwise per- 
missible, becomes forbidden. 

The question remains whether the injunction should go to the extent 
of forbidding défendant to sell Gay-Ola with the identical color it 
now has ; that is, to forbid its sale unless colored so as to distinguish 
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it from Coca Cola. Défendant contends that such a prohibition îs in- 
consistent with its légal right to raake and sell an article which is in 
fact exactiy Hke Coca Cola. This contention seems unpersuasive in 
view of defendant'.s pleading. In its answer it lias abandoned the 
claim of its advertising literature that Gay-Ola is made exactiy ac- 
cording to the Coca Cola formula, and urges that its product is a 
différent and better compound. It says that it lias improved upon the 
formula of Coca Cola, while eliminating one of the éléments, and that 
its product is "greatly superior" to Coca Cola. It thus destroys a 
considérable part of the foundation upon which rests its elaimed right 
to adopt a color which will be deceptive ; but we pass by this consid- 
ération. 

The record justifies the conclusion that the color is "nonfunctional" 
— to use the phraseology of the patent law. The bill allèges that Gay- 
Ola is "artificially and unnecessarily" colored so as to look exactiy 
like Coca Cola. The answer dénies this in terms ; but it goes on to 
say that the color is produced by caramel, which is in universal use 
for coloring purposes, and is used by complainant for coloring Coca 
Cola. There is hère no claim that caramel serves any other purpose 
in either compound, except merely to give color, and saying that it 
is one of the "component éléments," as one of the witnesses does, is 
saying nothing more. It follows that the adoption, not only of caramel, 
but of the selected aniount of caramel, was for the main and primary 
purpose of making the two articles look just alike. In this connection it 
appears that there is a great variety of coloring materials opeii to the 
use of any manufacturer, and sélections from which are used by other 
manufacturers. 

The record also requires the conclusion that defendant's business 
had a substantial basis in this contemplated fraud. Doubtless it in- 
tended to try to make a réputation and business for Gay-Ola on its 
.own merits in certain quarters, and perhaps eventually in a gênerai 
way ; but it is clear that in the meantime, and wherever it could, and 
.as the easiest way of getting a large business, it intended to hâve its 
product sold as and for Coca Cola. Under thèse circumstances, we 
need not consider what the rule would be if the color was the inci- 
dental resuit of an ingrédient used for some other purpose, nor yet 
what the rule would be if the défendant had adopted even a wholly 
unnecessary identity in color in connection with a good-faith effort 
to sell its own goods on their own merits. This court has not yet 
said that a case of fraudulent compétition can be made out solely by 
proof of identity in a nonfunctional particular. Rathbone Co. v. 
Champion, supra; Hilker Mop Co. v. U. S. Mop Co., 191 Fed. 613, 
112 C. C. A. 176. This case is not even one of imitating matters of 
appearance in an article of common manufacture, like furniture. 
Globe- Wernicke Co. v. Macey Co., 119 Fed. 696, 704, 56 C. C. A. 
304. We rest our conclusion hère upon the fact that the color was 
adopted in part as a means of aidiiig the contemplated fraud, and that, 
if its adoption was also in part innocent, there is hère a confusion 
caused by défendant; that the burden is therefore upon défendant to 
see to it that ultimate fraud does not resuit from this confusion ; and 
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that, so far as défendant cannot safeguard this resuit, it may not use 
the color. There is hère marked — indeed, close — analogy to the rule 
of Westinghouse Co. v. Wagner Co., 225 U. S. 604, 32 Sup. Ct. 691, 
56 L. Ed. 1222, and to the rule which requires an article which is 
likely to deceive as to its origin to be distinctly tagged with the name 
of the real producer. Merriam v. Saalfield, supra. It goes without 
saying that this tag should be in form adapted to reach the notice of 
the final purchaser. 

As to the bottling part of the output, défendant could apparently 
provide reasonably efficient means of notice, and so probably prevent 
déception by seeing to it that ail the bottles were stamped and labeled 
prominently with the name of its product. As to the soda fountain 
part of the output, we do not at présent see how déception could be efih- 
ciently prevented, save by giving the product a nondeceptive color, 
although some other satisfactory means may be brought to the atten- 
tion of the court below. The défendant should be enjoined from sell- 
ing Gay-Ola of a color the same as or substantially similar to Coca Cola, 
unless and in so far as upon settlement of the decree below means 
may be provided by which the ultimate consumer will be fairly advised 
that he is not getting complainant's Coca Cola, but is getting some- 
thing else. 

[5] Two matters of affirmative défense require mention: Jurisdic- 
tion in this case is founded on diverse citizenship ; the complainant 
being a Georgia corporation, and the défendant a Tennessee corpora- 
tion. Complainant bas a contract with the Coca Cola Bottling Com- 
pany, of Chattanooga, a Tennessee corporation, by which complainant's 
entire product intended for bottling purposes in several states, including 
Tennessee, is sold to this Tennessee corporation, or to other Coca Cola 
bottling companies scattered over the contract territory, and which 
are organized as subsidiaries to the Tennessee corporation, and so it is 
said that the injury donc by défendant in inducing thèse subsidiary 
bottling companies to substitute Gay-Ola for Coca Cola is an injury 
to the Tennessee corporation, and it must be made a party, whereby 
the court will be ousted of its jurisdiction. It is true that the inter- 
ests of the Tennessee corporation may be afifected by this litigation, 
and it may well be that, under the spécial circumstances appearing by 
the record, the Tennessee corporation would be a proper party. It 
does not follow that it is a necessary party. If the fraudulent sub- 
stitution of Gay-Ola for Coca Cola is effected by thèse subsidiary 
bottling companies, and thereby the déception of the purchasing pub- 
lic is consummated, complainant suffers, not only the direct loss of it5 
sale, but the indirect damage, through loss of réputation and business, 
which may follow the substitution. Thèse things give complainant a 
direct and independent interest in preventing the fraud. The fact 
that the Chattanooga Bottling Company bas, for itself and its sub- 
sidiaries, the exclusive right to handle ail of complainant's product 
which is devoted to bottling purposes, does not dififerentiate the case 
from the ordinary one of manufacturer, jobber, and dealer. The man- 
ufacturer cannot be unable to act for the protection of his goods in 
the retail field, unless he acts through or jointly with the jobber. 
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[G] The other matter is this: Ail the subsidiary Cocoa Cola Bot- 
tling Companies act in their respective localities under identical con- 
tracts with the Chattanooga Bottling Company, which contracts hâve 
certain exclusive and price-restricting features which are claimed to 
make them obnoxious to the Sherman Law; and it is said that the 
rule of Miles Medicine Co. v. Parks, 220 U. S. 373, 408, 31 Sup. Ct. 
376, 55 L. Ed. 502, applies to this situation and requires the complaint 
to be dismissed. Without considering thèse premises, it is sufficient to 
say that we do not so understand that case. It holds that the manu- 
facturer may not hâve the aid of equity to enforce the very terms 
of the contract System there involved; it does not hold that the rem- 
édies of the Dr. Miles Médical Company to protect itself and the 
public from fraudulent compétition would be destroyed or abridged 
because of the existence of thèse contract restrictions ; and we see no 
reason why such a System of exclusive contracts, not tending to es- 
tablish a monopoly, except in connection with that lawful measure of 
exclusion which is inhérent in a trade-mark and an established busi- 
ness, should hâve the effect to deny to a complainant that équitable 
remedy to which he otherwise would be entitled. Indeed, it bas been 
held that a complainant's participation in a violation of the Sherman Act 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) 
does not destroy his right to protection against infringement on trade 
rights. Brown Saddle Co. v. Troxel (C. C.) 98 Ked. 620; Camors v. 
McConnell (C. C.) 140 Fed. 412; Weyman-Bruton Co. v. Old Indian 
Snuff Mihs (D. C.) 197 Fed. 1015. 

The decree below must be reversed, and a decree should be entered 
in accordance with the prayer of the bill and this opinion. The ap- 
pellant will recover costs of both courts. 



BRIMIE V. UNITED STATES (two cases). 

(Circuit Court of Appeals, Seventh Circuit, November 6, 1912.) 

Nos. 1,788, 1,789. 

Oeiminai, Law (§ 878*) — Joint Ikdictmbnt—Yeedict— Evidence. 

Where an indictinent against two défendants charged in several counts 
several joint violations of tlie oleomargaiine act (Act Aug. 2, 1888. e. 840, 
24 Stat. 209 [U. S. Comp. St. 1901, p. 2228]), and tlie évidence, except as 
to two of tlie counts, siiowed only separate offenses, and but one joint 
verdict was reiidered, a conviction could not be sustalned, except as to 
the two counts witli référence to whicli the évidence Justifled a flndlng of 
a joint ofl'ense. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2098-2101 ; 
Dec. Dig. § 878.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Knute K. Brimie and Peter K. Brimie were convicted of joint viola- 
tion of the oleomargarine act under several counts, and they bring 
error. Reversed, with instructions. 

»For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Plalntiffs in error, hereinafter termed défendants, who are brothers, dealers 
in oleomargarine at wliolesale, were indicted for violations of sections 4, 6, 13, 
and 17 of the oleomargarine act (Act Aug. 2, 1886, c. 840, 24 Stat. 209, 211, 
212 [U. S. Comp. St. 1901, pp. 2229, 2230, 2232, 2234]). The indictment con- 
tained 22 counts. Briefly stated, count 4 charges that the défendants added 
to and mixed with the oleomargarine sold by them artiflcial coloration which 
caused it to look like butter, without having paid the tax required by the stat- 
nte of manufacturers. Counts 5 and 6 charge défendants -with produeing and 
furnishing for consumption of others oleomargarine without paying the tax 
of ten cents a pound required by the statute. Counts 10, 11, 12, 13, 14, 16, IT, 
and 22 allège that défendants produced and packed oleomargarine in tubs, 
using stamps which had been used before. Counts 1, 2, 3, 7, 8, 9, 18, 19, 20, 
and 21 charge that défendants had in their possession oleomargarine in stamp- 
ed tubs, which they had emptied without destroying the stamps or reused 
said empty tubs for packing oleomargarine. Count 15 was nolled. Défend- 
ants pleaded not guilty, and on trial had were jointly convicted upon ail of 
said remaining counts. 

From the évidence it appeared that Peter K. Brimie owned and operated 
four stores for the sale of oleomargarine, butter, and other provisions in the 
City of Chicago, to wit, 1041 Milwaukee avenue, 2710 West North avenue, 
1342 Noble street, and 1362 South Halsted street, and that K. K. Brimie owned 
and operated two stores in said Chicago, viz., 2062 Milwaukee avenue, and 
1742 West Eighteenth street. Neither had any interest in or control over any 
one of tlie stores of the other. They were not partners in any of the trans- 
actions named, and for the purpose of this hearing should be treated as in- 
depeudent dealers. Both resided over K. K. Brimie's store at 2062 Milwaukee 
avenue. The government's witness, Frank F. Strong, of the revenue service, 
testified that "P. K. Brimie occupied that second floor and K. K. Brimie 
boarded with him. P. K. Brimie had a family living with him. I loolted 
through that flat. In a small room ofC the dining room I found empty pack- 
ages with tax-paid stamps intact on them, 10 cents a pound. I mean emiJty 
packages that had contained colored oleomargarine." Thèse tubs vi^ere in- 
troduced in évidence as Government's Exhibits 5 and 6. "They were," he con- 
tinues, "on the floor in a small room just inside the door. The door was clos- 
ed and I opened it. The tub next to it was also in the room. There were also 
shelves, dishes, and groceries. It looked like a regular pantry, a storeroom. 
* * * I found the other tub, marked for identification 'Government Ex- 
hibit 6.' It was alongside thèse two on the floor. Ail three were in the 
closet on the floor. This was upstairs on the second floor in the small room 
off the dining room. * * * i found some coloring matter (Exhibit 7 for 
identification). Those are the bottles which I found there. * * * They 
were on the flrst shelf .iust across the passageway from thèse tubs upstairs. 
They were in the same room with thèse tubs." 

Gunda Gilbertson, called by the government, testiûed she was a clerk at 
2062 Milwaukee avenue. She says : "I never left any oleomargarine in the 
tubs, except once in a while Mrs. Brimie would take a couple of pounds up- 
stairs for cooking or something, or take the tub with her, and then she would 
destroy the stamp — destroy the tub. * * * P. K. Brimie and K. K. Brimie 
lived upstairs." 

When the government rested, eounsel for K. K. Brimie moved that the court 
direct a verdict, as to his client upon counts 4 to 22, both inclusive ; counts 1, 
2, and 3, being those which covered the transactions at the flat over 2062 
Milwaukee avenue. This motion the court denied. 

Gunda Gilbertson, recalled by défendant, was then examined, and stated, 
among other matters : "Off and on I took some of the colored upstairs. Once 
in a while she would take some tubs upstairs for kindling. If the tubs were 
standing on the floor and I happened to be busy, she (Mrs. Brimie) would 
take them upstairs before I had a chance to scratch them; don't suppose 
she knew which (colored or white) she was taking. * * * Saw her cook 
up there with this butterine. She did a good deal of baking and cooking. 
There were quite a few up there. I saw her use some of the tubs for kindling 
upstairs. She cooked with butterine, and the butterine found up there was 
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for cooking purposes. » * » she used tlie coloi'cd for cookin.? and bak- 
iiig — tlie expensive butterine." 

Défendant K. K. Briniie, being called for lilmself, testifled : "I live at 20(32 
Mihvaukee avenue. * « * Myself, P. K. Brimle, and bis faniily and Iwo 
children llve tliere, and I bad a party named Mcijain boarding with nie at 
tbat tlnie. There were usually flve or six. Mrs. Brimie cooked witli butterine, 
sonietimes colored, sometimes white, it ail depended how slie liappened to 
cateli it in thé place. * * * Tiie tubs we would use for kindllng wood 
occasionally, or sell tbem. Got four or flve cents for them. Oleomarganne 
was used on the table by niy family. * * * Lived upstairs at 2002. Thèse 
bottles (coloring), introduced in évidence hère, I used to see upstairs. Don't 
kuovi' anytbing else about them. I used to hâve tliem hère occasionally my- 
self. * « * Occasionally I would get the coloring matter froni there two 
weeks. when they delivered the goods. I brouglit it in my pocket, and vveut 
upstiiirs, and put it down sometimes. * * « i didn't always keep it u]3- 
stairs. I keep coloring matter downstairs, too. Q. llovy did thèse get enipiy 
upstairsV A. Well, sometimes they l'ail down ou my — the cork went out. Q. 
Five of thèse were found enipty; flve ot them fell down, aud the corks fell 
out; is that rightV A. Souie ot them. I don't recollect the bottles, beeause 
1 don't pay any attention to those tbiiigs." 

The foregoing is ail the évidence whieh tends to show a joint violation of 
the oleomargarine statute by the two Briniies. 

Amos W. Marston and Daniel J. Ward, both of Chicago? 111., for 
plaintififs in error. 

James H. Wilkerson and Henry W. Freeman, both of Chicago, 111., 
for the United States. 

Before BAKER, SE A M AN, and KOHLSAAT, Circuit Judges. 

KOHI^SAAT, Circuit Judge (after stating the facts as above). With 
the exception of counts 1 and 2, the indictment, charging joint offenses, 
and the verdict, finding the défendants jointly gnilty, are not supported 
by any évidence of acts committed by the défendants jointly or by one 
with the assistance or knowledge or acquiescence of the other. Peter 
K. Briniie owned and controlled four stores. K. K. Brimie owned and 
controlled two stores. There was no évidence whatever to show that 
either had any interest in or control oVer the stores of the other, or that 
either participated in or knew of the alleged unlawful acts at the stores 
of the other. Therefore the évidence presented cases of distinct and 
separate offenses committed at distinct and separate times and places 
by distinct and separate offenders. Will this évidence support a joint 
verdict upon a joint indictment? 

If this indictment had been against one défendant alone, the varions 
counts charging offenses against différent sections of the oleomar- 
garine act committed at différent times and places, each offense to be 
sustained by its own évidence, might properly hâve been joined in one 
mdictment by virtue of section 1024 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 720), which reads as follows: 

"When there are several charges against any jierson for the same act or 
transuction, or for two or more acts or transactions connected together, or 
for two or more acts or transactions of the same class of crimes or offenses 
whieh ma y be properly joined, instead of liaviug several indictments the 
whole may be joined in one indlctmeut in separate counts; and if two or 
more indictments are fuund in such cases, the court niay order them to be 
Consolidated." 
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In McEIroy v. U. S., 164 U. S. 76, 17 Sup. Ct. 31, 41 L. Ed. 355, 
four indictmtnts were Consolidated. This procjuced in légal effect a sit- 
uation the sanie a.s if ail of the counts in the four indictments had been 
returned as counts of one indictment. Among other things the court 
said : 

•■In cases of felony, the multiplication of distinct charges lias been consid- 
ered so olijectioiiahle as teuding to coiifound the accused lu liis défense, or to 
pre.iudice hini a.s to his cluUleiiges. lu the matter of being lield out to be 
habituai]}' criniinal, in the distraction of the attention of the jury, or other- 
wise, that it is the .settled rule in Kngland and in many of our states, to con- 
fine the indlctnient to oue distinct otîense or restrict the évidence to one 
triuisactiou. * * * It is clear that the statute does not authorize the con- 
.«olidatiou of indlctuicnts in sucli a way that sonie of the défendants luay be 
tried at the sanie tinie with other défendants charged with a crime différent 
from that for which ail are tried. And even if the defeiulants are the sanie 
in ail the iudictnients Consolidated, we do not tliink the statute authorlzes the 
joiuder of distinct félonies, not provable by the same évidence and in uo 
sensé resulting from the same séries of acts." 

See, also. Pointer v. United States, 151 U. S. 396, 14 Sup. Ct. 410, 
38 L. Ed. 208; United States v. Dietrich (C. C.) 126 Fed. 664; Elliott 
V. State. 26 Ala. 78 ; Lindsev v. State, 48 Ala. 169 ; McGehee v. State, 
58 Ala. 360 ; State v. Daubert, 42 Mo. 242 (cited in McEIroy v. United 
States, supra) ; Stephens v. State, 14 Ohio, 386. 

' If but one person is indicted for one transaction, no possible con- 
fusion can arise. If one person is indicted for several transactions of 
the same nature, any confusion or difficulty that the jury may hâve 
in applying the évidence to the separate counts does not jeopardize the 
safety of any person except the sole défendant. If several défendants 
are indicted jointly for one transaction — even though the indictment 
may now be treated as charging joint and several offenses (Common- 
wealth V. Griffin, 3 Cush. [Mass.] 523; State v. Winstandley, 151 Ind. 
316, 51 N. E. 92), difïering in that respect from the old common-law 
practice which reqtiired the indictment to lay the offense "separaliter" 
if évidence against one défendant alone was to be admitted — no harni 
would be done to that défendant who, the évidence showed, had not 
participated in the one transaction under considération, because the 
situation would be met by a noUe as to that défendant, and the other 
défendant, being advised by the indictment that évidence against him 
alone might be admitted, would not be prejudiced, for the reason that 
the jury would hâve before it for considération only the évidence 
against him relating to his own acts. But if ten défendants were joint- 
ly indicted for ten transactions, and if the indictment was treated as 
charging each with having committed separately each ofifense as welî 
as charging them with having jointly committed ail of the offenses, and 
if the évidence should show that the first défendant was alone con- 
cerned in the first transaction, and that the second défendant was alone 
concerned in the second transaction, which occurred at a separate time 
and place from the first transaction, and so on, then the resuit would be 
that what constituted ten separate offenses committed by ten separate 
défendants was being treated as one case with ail of the préjudices to 
nine défendants in each instance which are stated in the McEIroy Case, 
supra. It might be that, no matter how apparent it was on the record 
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that confusion and injustice had resulted, no relief could be given if 
the défendants had failed to move for separate trials, if several ver- 
dicts were ultimately returned against them, for the reason that the 
indictment being treated as charging several as well as joint offenses 
vvould advise them that évidence of several rather than joint oft'enses 
might be admitted and on such évidence several verdicts instead of one 
joint verdict returned. But in the présent case there were no several 
verdicts — just the one joint verdict. So, while it is possible that the 
défendants might not hâve been able to obtain any relief if there had 
been several verdicts in the présent case (a question we do not pass 
upon), yet in the présent case the indictment must be treated as joint, 
because the jury so treated it in retuming a joint verdict, and cannot 
be viewed as a several indictment, for the reason that the jury declined 
to act upon it in that aspect. And manif estly, undjer the f acts as here- 
tofore stated showing only separate offenses, the joint verdict cannot 
be sustained. 

Counts 1 andi 2 are based upon the transactions in the flat at No. 
2062 Milwaukee avenue. Défendants claim that there is no évidence 
on which the jury were justified in finding that they had joint posses- 
sion and control of those premises and were jointly concerned in the 
transactions. It is true that the government's witness, Strong, tes- 
tified that P. K. Brimie occupied that second floor and that K. K. 
Brimie boarded with him; but he détails no primary facts on which 
he based that conclusion. On the other hand, the testimony of the wit- 
ness Gunda Gilbertson might indicate a joint participancy in the pos- 
session and control of the premises and in the doings coiiiplained of. 
And the testimony of the défendant K. K. Brimie, refèrring to parties 
boarding with him and the use of oleomargarine at the table by bis 
family, together with bis use of the pantry, while not showing the exact 
terms on which the establishment was conducted, might fairly support 
the finding that lie possession was joint. So we think it was open for 
the jury to detertiiine that Mr. Strong made his statement without a 
knowdedge of the facts and that the real facts were a joint possession 
and a joint offense at that place. 

The judgment is accordingly reversed as to both défendants, with 
the direction to grant a new trial as to ail of the counts except 1 and 
2, and to enter judgment and sentence according to law upon those 
counts. 



ORANGER et al. v. PEOVIDEXCE-WASHIXGTON INS. CO. 

(Circuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 50. 

]. Insurance (§ 272*) — Makine Insukance — Effect of L'NnERSTATEMENT of 
Cargo in Bill or Ladino. 

It is not a défense to an action on a marine poliey to recover the value 
of a portion of a lumber cargo jettisoned tliiit the nieasuremeut of the 
cargo, correetly given in the poliey. was uuderstated in the bill of lading 
becanse of a custom of the shl])per, in case of dresscd Ivunber, to allow 
for the réduction in bulk by reason of the dressing, where the iusurcr 

•For other cases see same topic & § numekr in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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is pi'otected from any Increased risk from overloading by a warranty ol 
seaworthiness in the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 572-582 ; Dec. 
Dig. § 272.*] 

2. Insurance (§ 272*) — ^Mabine Insurance — Action on Policy — Défenses. 
Whether or not such practice of shippers, if gênerai, or, in the par- 
tlcular case, if known to insurers, would influence them in accepting or 
rejecting a risk, is not a matter for expert testimony, slnce it is not a 
question of gênerai usage, but one to be determlned in eacb case by tbe 
particular underwriter; and a policy, othervvise légal, cannot be invali- 
dated atter a loss because the insurer was not advised of the fact 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 572-582 ; Dec. 
Dig. i 272.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; L,earned Hand, Judge. 

Suit in admiralty by Harvey Granger and Charles E. Lewis against 
the Providence-Washington Insurance Company. Decree for re- 
spondent, and libelants appeal. Reversed. 

For opinion below, see 192 Fed. 674. 

Hyland & Zabriskie, of New York City, for appellants. 
Harrington, Bigham & Englar, of New York City (D. Roger En- 
glar, of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Libelants chartered the schooner Wellfleet 
to carry from Savannah to Norfolk "a full and complète cargo under 
and on deck of dressed yellow pine paving block material and to pay 
to said party of the first part or agent for the use of said vessel dur- 
ing the voyage aforesaid 14c. per tie of standard cross-tie of 7 by 9 
inches SYz f eet long (44% superficial f cet) for each and every tie de- 
livered and pro rata for smaller or larger ties if same are shipped." 
It seems strange to calculate the freight upon dressed paving block 
material as if it were shipped as cross-ties. 

After the schooner was loaded the libelants presented the bill of 
lading to the master, acknowledging the shipment of "483,807 super- 
ficial feet equal to 10,842 pièces of 7x9 8 f eet 6 inches standard cross- 
ties." They had previously insured the cargo with the défendant, 
describing it as 518,807 feet, which was the actual superficial measure- 
ment of the dressed lumber for which the consignée paid. The libel- 
ants explain the discrepancy between the bill of lading and the policy 
amount by saying that standard cross-ties are rough, so that the 
schooner would hâve less capacity for them than she would bave for 
dressed lumber, and, the freight being payable on the basis of stand- 
ard cross-ties, a déduction should be made for freight purposes from 
the actual measurement of the dressed lumber. Such a déduction is 
frequently included in charter parties, as may be seen from some of 
the reported cases. Bowen v. Sizer (D. C.) 93 Fed. 227; Randolph 
V. Wiley (D. C.) 118 Fed. 77; Peterson v. Cedar Logs (D. C.) 127 
Fed. 868. 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Iijdexea 
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In the course of her voyage the vessel encountered heavy weather 
and jettisoned some 38,000 feet of the deck load, bringing the rest of 
the cargo in safety to destination. The Hbelants are suing upon the 
policy for the loss of this lumber. 

[1] The court below dismissed the libel, on the ground that the 
Hbelants admitted that it had been their practice to understate the foot- 
age of dressed lumber for freight purposes by deducting so much of 
the footage as the vessel carried in excess of the footage of rough 
lumber which she could bave carried. He held that this practice was 
a fact material to the risk, which the Hbelants were bound to disclose 
to the underwriters. He also suggested that in a suit against the ves- 
sel or her owners, or in gênerai average proceedings, the cargo own- 
ers, and therefore the underwriters subrogated to their rights, might 
be estopped from showing the real amount of the deck cargo because 
of this understatement in the bill of lading. In respect to the amount 
of the shipment, the bill of lading is always open to explanation be- 
tween the parties, and even if an estoppel could be created in the way 
supposed against the charterers, the vessel owners being in no vv^ay in- 
jured, it could not exist in this case, because the cargo owners paid 
and the vessel accepted freight on the full measurement of the dressed 
lumber. 

The practice, whether right or wrong, in our opinion was not ma- 
terial to the actual risk. There was a warranty implied by law, as 
well as expressed in the policy, that the schooner was seaworthy when 
she began her voyage, so that no disclosure of this practice was neces- 
sary, if in point of fact it would cause unseaworthiness. The circum- 
stance that in the course of the voyage it became necessary to jetti- 
son a part of the deck load does not of itself prove unseaworthiness. 
It constantly happens that seaworthy vessels hâve to sacrifice equip- 
ment or cargo to save the common adventure. This is especially true 
in the case of deck loads, because they are easily disposed of, and the 
deck is not, in the absence of contract or of a custom of the trade, a 
proper place for cargo. In this particular case ail the parties conteni- 
plated a deck cargo. If the excess of the cargo actually loaded over 
the amount stated in the bill of lading made the schooner unseaworthy, 
then the underwriters, because of the warranty of the seaworthiness, 
are discharged, whether the charterer made the statement honestly 
of not, and whether the inaster did or did not know the fact. The 
burden of proving unseaworthiness when the vessel began her voyage 
rests on the underwriters, and we find no satisfactory proof of it in 
the record. The master, indeed, testifies that she was unseaviforthy 
because she was overloaded ; but we think he must hâve been satisfied 
from her draft that she was not overloaded. It is quite incredible 
that he should détermine the question by comparing the number of feet 
stated in the bill of lading with the number of feet stated in the bills 
of lading on former voyages. The number of feet that the vessel can 
carry dépends, among other things, upon the length and shape of the 
lumber and upon its greenness or dryness. He should bave known 
whether his vessel was overloaded. even if the bill of lading did not 
State the amount of the cargo at ail. 
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As we hold that this practice of thé libelants was not material to 
the actual risk iti this case, there is left as the only inquiry whether 
it was material to what is known as the moral risk. In otlier words, 
whether reasonable underwriters, if advised of it, would refuse to 
insure the libelants in a case where the practice was not followed, or 
where, if followed, it was not material to the actual risk. 

[2] The court below permitted insurance experts to say whether 
underwriters, if advised, first, of this gênerai practice of the insured, 
would be influenced in accepting or rejecting the risk, or, second, of 
the practice in this particular case only, whether they would be so 
influenced. We think this is not a question which requires spécial 
knowledge or training to answer, and that there can be no gênerai 
usage upon such a point. It must dépend in every case upon the views 
of the particular underwriters. It seems to us to be going quite toO 
far to hold that underwriters may be discharged of their liability for 
a claim in every respect regular, because they were not informed by 
the insured that he had often been guilty of fraudulent practices, or 
was in the particular case guilty of a fraud upon the owners of the 
vessel, which in no respect affected the actual risk. Some underwrit- 
ers might be unwilling to insure the property of a dishonest man, or 
of a liar, or of a drunkard ; but it would be unreasonable to relieve 
an underwriter of liability for a perfectly regular claim on the ground 
that the insured should hâve informed him that he was dishonest, un- 
truthful, or intemperate. 

The decree is reversed. . 



LINDLEY y. IIOHH et al. 

(Circuit Court of Appeals, Seveiith (Circuit. Novemlier 2, 1912.) 

Xo. 1,S.j9. 

1. MORTGAOES (§ 42*) — FORM— ClIATTEI.S KeAL. 

Where mortgages in forni cliattel iiujrtgiiges conveyed several elevators 
aiul appurtenances situated on the riglits of way of certain railroads, 
under lease arranj^ements witli the railroads, the property being chat- 
tels real, the niortgages would be regarded as mortgage.s of real estate, 
and were therefore not objectionalile l)ecanse the statutory reiiuireineuts 
respecting chattel niortgages had not been complied with. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 116; Dec. 
Dlg. § 42.*] 

2. Bankruptcy (§ 165*) — Mortgages — Preferekces — Pbesent Advancement. 

A bankrupt. being liable to défendant bank on an overdraft, executed 
certain mortgages on Its elevators to the bank. The bank then entered to 
the bankrupt's crédit the considération for the mortgages, without com- 
ment on its books as to whether the amount should apply on the over- 
draft or be treated as présent loans. ïhe bankrupt had been drawiug 
checks on the bank, which had lieen honored without regard to the over- 
draft, and the same course was pursued after the giving of the mort- 
gages ; the money realized from the mortgages being at once put Into 
the bankrupt's checking account and used to increase its capital to con- 
tinue its business, lleld, that the mortgages .should be regarded as having 
been bona flde given for cash advances and did not constitute préférences, 

"For other cases see same topic & | numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 
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though the bankrupt was then Insolvent, and known to be so by the bank, 
but, on the contrary, were valld liens. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 259, 260, 
266; Dec. Dlg. § 165."] 

Appeal from the District Court of the United States for the East- 
ern District of Illinois; Francis M. Wright, Judge. 

Bill by Walter C. Lindley, trustée in bankruptcy of the estate of 
Wheelock & Peterson Bros., a corporation, against J. C. Ross and oth- 
ers, copartners, dbing business as the Bank of East Ljnn. Judgment 
for défendants and plaintiff appeals. Affirmed. 

Walter C. Lindley and Frank Lindley, both of Danvillot Hl-, and 
Frank T. Murray, of Chicago, 111., for appellant. 

J. H. Dyer, of Hoopeston, 111., and Charles Troup, of Danville, 111., 
for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge. Appellant, termed trustée herein, filed 
bis amended bill against appellees, herein termed the bank and sheriiï, 
respectively, seeking to hâve certain mortgages and payments made 
by the bankrupt to the bank declared to be préférences and set aside 
as such. Such action was had that the cause was referred by the 
court to a spécial master, who made report to the District Court find- 
ing that said mortgages and payments, aggregating $11,000, constituted 
préférences, which were void and sliould be set aside. On hearing 
upon the several objections of the parties hereto, the District Court 
found thé mortgages to be valid liens, sustained defendant's excep- 
tions, and dismissed the bill for want of equity. 

It was complainant's contention that the mortgages were chattel 
mortgages ; that the statutory requirements had not been observed 
in the manipulation of the same, so that the lien of the mortgages 
had been lest; that the same were given and taken with intent to 
secure a préférence; that the proceeds thereof were intended to be 
and were applied upon an overdraft due the bank from the bankrupt, 
within the four months period, at a time when the bank knew bankrupt 
was insolvent, and were not intended to be nor were for bona fide 
loans; and that the several mortgages were not given for an advance 
of money to the bankrupt by the bank, but for a crédit to be applied 
on an overdraft. The mortgages in controversy were in form chattel 
mortgages conveying several elevators and appurtenances situate upon 
the rights of way of two railroads, located, respectively, in East Lynn, 
Vemillion county, 111., and in Hopwood, Iroquois county, 111., under 
some lease arrangement with the railroads. 

[1] Upon a similar state of facts, it was held in Knapp v. Jones, 
143 111. 375, 32 N. E. 382, and in Cross v. Weare Commission Com- 
pany, 153 m. 499, 38 N. E. 1038, 46 Am. St. Rep. 902, that the mort- 
gaged property constituted a chattel real. The court in the last-named 
case said : 

"There is no doubt that appellees made a mlstake in uslng blank forms of 
chattel mortgages when they accepted thelr securlties. It may be they made 

•For other case» eee Bame toplc & { numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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a mlstake In not more deflnltely descrlblng the mortgaged property as real- 
ty ; but it Is clear from the évidence they Intended to secure themselves by 
mortgages which should cover the property whether It was realty or person- 
alty." 

Thèse décisions are controlHng in this case. The mortgages should, 
th,erefore, be held to convey chattels real, and, as such, are not af- 
fected by the statutory provisions with référence to chattel mortgages. 
They are subject to the rules governing real estate mortgages, and are 
valid liens so long as the notes secured thereby are valid, unless 
avoided by the provisions of the Bankruptcy Act. This being so, were 
they given to secure actual cash advances to the bankrupt, or were the 
proceeds thereof applied upon the overdraft, which had reached large 
proportions, being sometimes as much as $30,000? 

[2] There is considérable testimony in the record given by the re- 
spective parties to this suit upon the question as to whether the par- 
ties or any of them made any déclaration or did any act which deter- 
mined the character of the crédits shown in the bank's books. This 
évidence is so conflicting and inconclusive that we can give it no 
weight. We are thus brought to a considération of the facts shown 
in the books and statements introduced in évidence. It appears that 
the entries were made as crédits in the account, without comment as 
to whether they should apply upon the overdraft, or be treated as 
présent loans where the cash actually passedl. It further appears that 
the bankrupt had been drawing checks upon the bank, which the 
latter had honored without regard to the overdraft, and that the 
same course was pursued after the giving of the mortgages as before. 
The bank was carrying the bankrupt financially, and might at any 
time hâve shut off its crédit. Surely the former was in position to 
say to bankrupt: 

"Unless you put up money to meet your future drafts upon us, we must 
refuse to honor your checks." 

To hâve withdrawn crédit in this manner must hâve proved disas- 
trous to both bank and bankrupt. The solution of the situation in- 
volved the working out of impending deals and business transactions. 
What more natural than that the bank should loan bankrupt the 
money to complète its business undertakings and take security there- 
for. The fact that checks had been honored, notwithstanding the 
overdraft, does not argue that such a course would be further pur- 
sued. It is évident that what the bankrupt required at the time was 
présent crédit. That its interest and that of the bank were in this 
respect identical, and that the bank took this method for swelling the 
volume and profits of the bankrupt's business, with a viev» to the 
ultimate réduction of the overdraft, is of no moment hère. It is clear 
that the moneys realized on the mortgages were at once put into the 
business and checking account of bankrupt, and used to increase the 
corporation capital, or means for carrying on the same. 

We are therefore of the opinion that the giving and taking of the 
mortgages were for bona fide cash advances to the bankrupt, and did 
not constitute préférences, and that the mortgage Hens are valid, as 
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claimed by the bank. This wouldi be so, notwithstaiiding bankrupt 
was then insolvent, and such insolvency was known to the bank. 

We find no error in the decree of the District Court, and the same 
is therefore affirmed. 



II. S. MEINHARD & BRO. v. riXCUS. 
(Circuit Court of Apiieiils, Fiftli Circuit. A'ovenilier 27, 1912.) 

No. 2,S87. 

BaNIvRIPTOY (■§ ."OO*) — W.VlVKli OF EXE5[PTI0X — BlSriTAROE. 

Wliere a créditer of a li!ini-;rupt claimed a \\'aiver of honiestead and 
exemption riglits l)y tlie banljrupt, so far as tiie creditor'.s debt was con- 
cenied, and luid instituted suit in the state court to subject tlie l)ank- 
rupfs exemptions to the pa.vnieut of sucli debt. tlie créditer was wititled 
to an order withlioldinK the baiikmpfs dischar^îe for a reasonable time. 
te enable him to proseeute his riglits in the state court on a prima facie 
shewins that the waiver cxisted, without undertaking to détermine the 
merits thereof. 

lEd. Note. — For other cases, see Bankru|)tcy, Cent. Dig. §§ triT, 009; 
l>ec. Dig. § .^99.*J 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; Emory Speer, Judge. 

In the matter of the bankruptcy proceedings of Max Pincus. From 
an order rescinding a prior order staying the bankrupt's dischargé, 
pending a suit to subject certain exempt property to the claim of H. 
S. Meinhard & Bro., they appeal. Reversée! and remanded. 

See, also, 200 Fed. 738. 

In .Tanuar.y, 1912, Max Pincus was, upon his voluntary pétition for tlnit 
imrpose, ad.iudicated a bankrupt. Ile claimed exemi)tion of certain Personal 
proi>erty, comprising a stock of nierchandise, consisting of shoes, clothing, 
dry goods, and notions. ïhe trustée set aside said stock of nierchandise to 
the bankrupt. In due course of time the référée contirnied the rei)ort of tbe 
trustée, and the stock of nierchandise was delivcred by the trustée iuto tbe 
possession of the bankrupt. l'iucus clainis that on the same day lie sold this 
exempt stock of nierchandise and parted with tbe title and possession tliere- 
of. Ou the same day Meinhard & Bro. prosented a pétition te the superior 
court of Grady county, (la., wherein tlie défendant, Max l'incus, resided, ask- 
ing fer tlie appeintment of a receiver to take charge of tlie exempt i)ropert.y, 
and hold the same until such time as they could obtain a .ludgment in rem 
against said property. Said superior court did appoint such receiver, who 
took the prepei'ty into bis possession. 

lu the meantime l'incus had filed an application for discharge in bank- 
ruptcy. The référée issued tlie notice reipiired, and noue of his creditors 
flled spécifications of objections to such discharge. However, before said 
diseharge was granted, Meinhard & Bro. filed their application in the Dis- 
trict Court to hâve the diseharge of said bankruiit "stayed" until after the 
case against Pincus, then peudiug in the superior court of Grady couuty, 
should be .iudicially terminated. ïhe judge of the District Court sigued au 
order staying the discluirge of the bankrupt, as prayed for. ïhereafter Pin- 
cus flled a motion to revoke and rescind the previous order staying his dis- 
charge. A rule iiisi was served on Meinhard & Bro. After argument, the 
District Court revoked and rescinded its previous order staying such dis- 
charge, and biter discharged the bankrupt. 

The tacts brouglit ont before tlie District Court were as follows: About 

*For otlier cases see same topic & i .Nu:viiii':i^ in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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.Tuly 1, 1911, Max Pinciis, a retail mercliant, ordered certain spécifie mer- 
cliandise from H. S. Meiiihard & Bro., wholesalers, to be shipiied to lilm at 
stated times, to wit, during the months of August and Septeinber, lt)ll, there- 
after. Upon receipt of this order Meinliard & Bro. asked Piiicus for a signed 
statement of hls financial condition, whicli statement conta ined a waiver of 
homestead and exemption rights. At tlie tinie Pineus signed tliis statement 
he was indebted to Meinhard & Bro, in the sum of $58.3.50 for other merchan- 
dise wliich tliey had p'eviously sold and delivered to liim. ITpon receipt of 
this statement containing the waiver, Meinhard & Bro. approved said order, 
so uotifled Pineus, and entered the same on their boolis for sliipment at tho 
times stated, and thereafter delivered the goods ordered to Pineus in coui- 
pliance with their contract so to do. The statement and waiver were re- 
celved from Pineus about July 9th. Tliere was some question as to the sig- 
nature of Pineus to the statement, wliich was explained by him in a letter 
dated ,Tuly 12, 1911, In whlch Pineus ordered additional merehandise from 
Meinliard & Bro. Three days after the receipt of this letter ileinhard & 
Bro. approved said order and delivered to Pineus that portion of the mer- 
ehandise last ordered by him. The merehandise descriljed in the original 
order was delivered by Meinhard & Bro. at the times direeted by Pineus in 
his original order. The •?58.3.50 representing the amount of indebtedness due 
Meinhard & Bro. at the time Pineus signed the exemption waiver was paid 
l)y him at the time the same beeame due. The ,?684.50 worth of merehandise 
which Pineus ordered about July 1, 1911, and whieh was shipi)ed to him 
after lie had signed the exemption waiver, was never paid for. 

T. H. Parker, of Moultrie, Ga., for appellants. 
Arthur H. Codington and Chas. Akerman, both of Maçon, Ga., for 
appellee. 

Before PARDEE, and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

PARDEE, Circuit Judge (after stating the facts as above). In 
Roden Grocery Company v. Bacon, reported in 133 Fed. 515, 66 C. 
C. A. 497, this court held: 

"While the creditor holding a waiver note given by a banl^rupt has no lien 
on specified property— in faet, no lien at ail— and the debt represented li.v 
such note is one within the purview of the bankrupt law, to be discharged 
by proper jn'oceedings thereunder, yet the l'ights of said creditor are to be so 
far recognized as to require the withholding of the banl-;rupt's discharge a 
reasonable time to permit the creditor to assert in the proper state tribunal 
his alleged right to subject the exempt property to the satisfaction of his 
claim. Loekwood v. l'jxchangè Bank, 191 U. S. 291, 23 Sup. Ct. 751, 47 L. Ed. 
1061. ,This being the case, it would seem that it is to the interest of the 
gênerai creditors that sueh right should be prosecuted and enforced pending 
the bankru))tey, and prior to proof of deljt, to prevent the creditor holdhig 
the waiver from taking a dividend on his whole claim from the gênera! as- 
sets and thereafter availing himself of the right resulting from the waiver 
to i)roeeed against the exempt property. As the creditor holding a waiver 
may proceed to assert his riirht in a state tribunal pending the proceedings 
in bankrnptey, it follows that the form his action may take in the state tri- 
bunal is of no coneern In the hankruptcy court, unless such writs are issued 
and proceedings had as directly interfère with property passiug to the trus- 
tée in bankrupt<'y, or with exempt property not claimed by the bankrupt and 
in aetual eustody of the bankrnptey court. The ruling of the référée and 
thie order of the District .Tudge eomplained of in the pétition for revision 
are largely based on the flnding that under the évidence in the case the peti- 
tioner hère, although asserting in the state tribunal that he holds a waiver 
contract, in faet had no waiver. The undisputed évidence shows that the 
petitioner held prima facie waiver contraets as claimed. Whether the bank- 

200 F.-^7 
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rupt could avoid or defeat such contracts was for tlie state courts to décide, 
and the Issue seems to us to be wholly iminatei-ial in ttie banltruptej' court. 
If an application stiould be made to withliold a bankrupt's discharge, to 
which he would otherwise be entitled, to give time to a créditer elalming to 
hold a waiver note to assert bis rigbts to proceed against exempt property 
in tlie state courts, tben it would be proper for the bankruptey court to 
inquire whether or net the créditer really held such waiver note; but even 
then it Is doubtful whether the court would go beyond a prima facie case 
and undertake to settle the rights betwe^n the parties." 

The foregoing seems to be very pertinent in the instant case, where 
a creditor of the bankrupt, holding a written waiver of homestead 
exemption, has instituted a suit in the state court, which is now pend- 
ing, to hâve his rights enforced against the exempt property of the 
bankrupt; and the only question is whether the court will order the 
bankrupt's discharge withheld for a reasonable time to enable the cred- 
itor to prosecute his rights in the state court, and as preliminary there- 
to will undertake to décide on the merits of the creditor's claimed 
waiver. As indicated in the case of Roden Grocery Co. v. Bacon, su- 
pra, we were then of opinion that the court's inquiry should go no 
further than to ascertain whether or not a prima facie waiver existed 
in the case, and the fact that the bankruptey court is without juris- 
diction to pass upon and adjudicate the question of waiver vel non 
seems to be good reason for such opinion ; and, as the applying cred- 
itor has actually commenced a suit in the state court which has juris- 
diction in the premises, greater force is given to the proposition that 
the bankruptey court should not attempt to prejudge the matter. 

The learned District Judge has furnished an elaborate opinion on 
the validity of the waiver in this case, and counsel hâve supplemented 
it with many pages of argument, and citing authority, supporting and 
attacking the judge's opinion ; but we do not f eel called to foUow, as 
our conclusion could only be an opinion, and not a décision. Whether 
the facts and circumstances in this particular case avoid the waiver 
is for the state court to décide, and the court below should throw no 
obstructions in the way. 

The order appealed from is reversed, and the case is remanded, 
wjth instructions to withhold the discharge of the bankrupt, Max 
Pincus, a reasonable time, for Meinhard & Bro. to prosecute and 
hâve adjudicated in the state courf their alleged right to subject the 
exempt property of the bankrupt to the satisfaction of their claim. 



H. g. MEINHARD & BRO. v. l'INCUS. 
(Circuit Court of Appeals, Fifth Circuit. November 27, 1912.) 

No. 2,388. 

Pétition to Revise Order of the District Court of the United States for the 
Southern District of Georgla ; Emory Speer, .Tudge. 

In the matter of Max Pincus, bankrupt. On pétition of H. S. Meinhard & 
Bro. to revise an order of the District Court. Pétition dismissed. 

See, also, 200 Fed. 736. 
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T. H. Parker, of Moultrie, Ga., for petltloner. 

Arthur H. Oodington and Charles Akerman, both of Maçon, Ga., for re- 
spondent. 

Before PABDEB and SHELBY, arcuit Judges, and MEEK, District Judge, 

PER CURIAM. Thls case havlng been disposed oC on appeal brought at 
the same time, this pétition to revise is denied and dlsmissed. 



In re PETERSEN. 

ROBERTSON V. CENTRAL TRUST CO. OF lUr.IXOIS. 

(Circuit Court of Appeals, Seventh Circuit. November 16, 1912.) 

No. 1,902. 
Bankruptct (§ 8*) — JuDQMENT — Enfobcement — Injtjnction — ^Pétition — 

BaNIvBUPICT ACT — -iNSTEUCnONS. 

Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. S. Comp. St. 
1901, p. 3445), as amended by Act June 25, 1910, c. 412, § 11, 36 Stat 842 
(U. S. Comp. St. Supp. 1911, p. 1506), provides tbat if the bankrupt shall 
hâve proeured or suffered a judgment to be entered against him in favor 
of any person, or bas made a transfer whlle insolvent, and the judg- 
ment or transfer opérâtes as a préférence, and the person receiving it 
or to be beneflted thereby, or bis agent acting therein, shall then bave 
reasonable cause to believe tbat the enforcement of the judgment or 
transfer woald effect a préférence, It shall be voidable by the trustée, 
and be may recover the property or its value from such person, etc. 
Section BTf déclares that ail levies, judgments, attacbments, or other 
liens obtained througb légal proceedings against an insolvent at any time 
within four months prier to the flling of a pétition in bankruptcy against 
him, shall be vold in case be is adjudged a bankrupt, and the property 
afCected by the levy, judgment, attacbment, or other lien shall be deemed 
wholly discharged and released from the same. Reld, that section 60b, 
as amended, did not impliedly repeal section 67f, and therefore tbat a 
pétition by a bankrupt's trustée to enjoln the attempted enforcement of 
a judgment recovered against the bankrupt within four months prior to 
bankruptcy was not defective for failure to charge that the judgment 
créditer at the time of entry of the judgment had reasonable cause to 
believe that the enforcement thereof would effect a préférence. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. § 6 ; Dec. 
Dig. § 8.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of An- 
ton Petersen. Proceeding by the Central Trust Company of Illinois, 
trustée of the bankrupt, against A. Robertson, to restrain the enforce- 
ment of a judgment. A demurrer to the pétition was overruled, and 
défendant files a pétition for review. Pétition dismissed. 

This is a pétition to review and revise an order entered in a proceeding in 
bankruptcy. The Central Trust Company, as trustée in bankruptcy of the es- 
tate of Anton Petersen, flled in the District Court a pétition that Robertson 
(the petitioner hère) and otbers might be enjoined from attempting to enforce, 
by exécution and levy, the collection of a judgment rendered against the bank- 
rupt in the municipal court of Chicago. The pétition of the trustée charged 
that the judgment was recovered and became a lien upon the projterty of the 
bankrupt within four months prior to the bankruptcy proceedings, that the 
bankrupt was insolvent at the time of the entry of the judgment, and that it 
was a cloud on the bankrupt's property and interfered with its sale by the 
trustée. Robertson demurred generally and speciaily, claiming that the peti- 

•For other cases eee same toplc & § ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe) 
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tion was defectlve, In tliat it did not charge tliat tlie respondeut, at the- tiine 
of the rendition of the jiidgiiient. liad r«iaonable cause to belit've tliat tiie eii- 
torcement ot the .iudsmeut would offect a préférence. Tlie District Court 
overruled the demurrer, and Its action iu that l)ehalf is .sougiit to be reviewed 
hère. 

Lewis E. Dickinson, of Chicago, 111., for petitioner. 

Harold F. White and Albert N. Eastman, both of Chicago, 111.,, for 
respondent. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEX- 
TER, District Judge. 

CARPENTER, District Judge (after stating the facts as above). 
The involved sections of the Bankruptcy Act are : 

Section (iOb, original act of 1808: "If a bani^rupt shall hâve given a préfér- 
ence within four nionths before the iiliug of a pétition or after the filing of 
the pétition and before the adjudication, and the person receiving it or to be 
benetited thereby or his agent acting therein, sliall bave reasonable cause to 
believe that it îcas inteniled tliix-hy to give a préférence, it sliall be voidahle 
by the trustée, and he niay recover the property or its value from such per- 
son." 

Amended in 1910: "If a bankrupt, shall hâve proeured or sufïcred a .iudg- 
merit to be entered against liim iu favor of any person, or hâve made a 
transfer of any of bis property, and if at the tin]e of the transfer or of the 
entry of the Judgnient, or of the recording or registering of the transfer, if by 
law recording or registering thereof is required, aiul being within four montb.s 
before the filing of the pétition in bankruptcy or after the tiling thereof and 
before the adjudication, the bankrupt he innoVvont und the jtidgment or 
transfer then operate as a préférence and the person. rereiving it or to hc henc- 
frted thereby or his agent acting therein, shall then hure rcnsonahle cause to 
believe that the enforeement of such judgment or transfer irotild effect a préf- 
érence, it shall be voidable by the trustée and he nniy i-ecover tlie propertii 
or its value froni such person. And for the purpose of such reeovery any 
court of bankruptcy, as hereinbefore defined, and any state court which would 
hâve had jurisdiction if bankruptcy had not intervcned, shall hâve concurrent 
jurisdictioii. " 

Section 67f : "That ail levies, judgments, attachnients or otlier liens obtaiiied 
through légal proceedings against a person who is iiisolveut, at any time with- 
in four nionths prier to the filing of the pétition in bankruptcy against him, 
shall be deemed null and void in case he Is adjudged a bankrupt, and the 
property affected by the levy. judgineut, attachuient or otlier lien shall be 
deemed wholly discharged and released from the sanie," etc. 

The petitioner claims that the latest expression of Congress must 
prevail, and that section 60b, as amended in 1910, repeals section 67f 
so far as it affects judgments. If Congress had intended to re])eal 
section 67f, it would bave been a very simple matter. If Congress had 
intended to permit judgment liens recovered within four months of 
the filing of the pétition in bankruptcy at a time when the debtor was 
insolvent to stand, unless the party benefited "bas reasonable cause 
to believe that the enforeement of such judgment would effect a préf- 
érence," it would hâve been equally simple to hâve amended section 
67f. 

It is rudimentary that a court, in construing a statute, must, if po.-- 
sible, give effect to ail sections, and not déclare any clause or section 
superfluous or void, if it can be reconciled with the balance of the act 
on any reasonable theory. An examination of sections 60b, as 
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amended, and 67i, shows that the former relates to préférences only, 
and the latter to liens. 

Section 60b présupposes that the judgment or transfer specifically 
referred to bas been so far effected or realized upon as to amount to 
a préférence, because it is expressly provided that they are voidable 
by the trustée, and that the property or its value may be recovered 
f rom the person receiving, or benefited by, the préférence. The mère 
entry of a judgment, with no exécution and levy, with no sale or sat- 
isfaction, does not enrich the judgment creditor or give him an actual 
préférence. In other words, section 60b applies to executed préfér- 
ences, section 67f to liens unrealized upon. The property may be in 
the possession of the trustée as a part of the bankrupt's estate, the 
judgment creditor having acquired nothing of value except the naked 
lien. In that case, clearïy, it would be futile for the trustée to bring 
an action to recover "the property or its value." 

Section 67f apparently is intended to relieve the property of the 
bankrupt from the technical lien of a judgment; and the présent case 
furnishes a very good illustration of the propriety of such a provision. 
Real estate belonging to the bankrupt is clouded of record by the ex- 
istence of the judgment lien, making it the more difficult for the trus- 
tée to procure a purchaser willing to pay its full value. Purchasers 
at judicial sales, as a rule, do not care to buy into a litigation. 

We are of the opinion that the amendment to section 60b, enacted 
in 1910, does not repeal section 67f. Under section 67f the trustée 
was not obliged to charge in his pétition that the judgment creditor, 
at the time of the entry of his judgment, had reasonable cause to be- 
lieve that the' enforcement of such judgment would effect a préfér- 
ence, and the demurrer was properly overruled. 

The pétition, theref ore, must be dismissed ; and it is so ordered. 



J. D. RANDALL CO. v. FOGLESONG MACH. CO. 

(Circuit Court of Appeals, Sixth Circuit. December 3, 1912.) 

No. 2,410. 

CouKTS (§ 405*) — Takino and Perfecting Appeal in Time — Failuee of 

JUDGE TO ALLOW. 

Where the judge who made an order grantiiig a preliminary injunetion 
was temporarlly absent from the district, and the papers for an appeal, 
duly made out, were presented to another judge of the saïue court for 
allowance wlthin the 30 days given for talilng an appeal by section 129 
of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1134 [U. S. Comp. 
St. Supp. 1911, p. 194]), but such judge declitied to act, the défendant 
was not thereby deprlved of his rlght of appeal, and the judge who made 
the order on his return properly allowed the appeal nunc pro tune. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1097-1103; Dec. 
Dig. § 405.* 

Kevlew of interlocutory decree grantlng or refuslng Injunetion In pat- 
ent case la Circuit Court of Appeals, see notes to Consolidated Pledmont 
Cable Co. v. Pacific Cable Ry. Co., 3 C. C. A. 572 ; Southern Pac. Co. v. 
Earl, 27 C. C. A. 189; United States Freehold Land & Emigrant Co. v. 
Gallegos, 32 C. C. A. 484.] 



•For other cases see same topic & § numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Ohio. 

Suit in equity by the Foglesong Machine Company against the J. D. 
Randall Company. From an order granting a preliminary injunction, 
défendant appeals. On motion to dismiss appeal. Denied. 

Murray & McCallister, of Cincinnati, Ohio, for appellant. 
Staley & Bowman, of Springfield, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. The appeal in this cause is taken, under section 
129 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1134 [U. 
S. Comp. St. Supp. 1911, p. 194]), from an interlocutory decree grant- 
ing an injunction in a patent cause. Motion is made to dismiss, on 
the ground that the appeal was not taken within 30 days. The decree 
appealed from was made and entered August 15, 1912. Appeal pa- 
pers in due form were mailed by appellant's counsel to District Judge 
Sater, with a letter dated September 13th, and were received by him 
as early as September 14th. District Judge Hollister, who made the 
decree, was absent (we understand from the district) on September 
13th and until September 27th. On September 14th Judge Sater re- 
turned the appeal papers by mail to appellant's counsel, with the state- 
ment that he was averse to making any order in a case with which 
he had had no connection and of which he had no knowledge, and with 
the request that the papers be presented to Judge Hollister upon his 
return, which was apparently then expected on September 23d. Judge 
Sater apparently overlooked the fact that September 14th was the last 
day for taking appeal. On October 4th Judge Hollister allowed the 
appeal nunc pro tune. 

We think the motion to dismiss should be denied. September 14th 
was within the 30 days. Smith v. Gale, 137 U. S. 577, 11 Sup. Ct. 
185, 34 L. Ed. 792; Loveland on Appellate Jurisdiction, § 70. The 
appeal was matter of right, and not of discrétion (The Douro, 3 Wall. 
[70 U. S.] 564, 566, 18 U Ed. 168; United States v. Adams, 6 Wall. 
[73 U. S.] 101, 107, 18 L. Ed. 792; McCourt v. Singers-Bigger Co. 
[C. C. A. 8] 150 Fed. 102, 104, 80 C. C. A. 56); and when properly 
claimed in due season the right could not be defeated by the failure 
of the court to act upon the application within the time required for 
taking appeal (United States v. Adams, supra; Latham v. United 
States, 131 U. S. App. xcvii, 19 L. Ed. 452). As said by Justice Mil- 
ler, in the Adams Case : 

"The appeal is to be lalcen within 90 days, uot pçranted, or allowed, or per- 
mitted, but taken — a word which iinplies action on the part of the appellant 
alone." 

In the Adams and Latham Cases it was held that an order allowing 
appeal relates back to the date of the prayer for allowance, and is 
considered as made on that date. It is true that both the Adams and 
Latham Cases were appeals from the Court of Claims, whose rules 
declared that the limitation of time for granting appeals shall cease 
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to run from the time application for its allowance is made, and that 
the filing of the application shall be deemed to be its date. But the 
reasoning in the Adams Case supports the conclusion we hâve reached. 

While the appeal cannot be said to be "taken" until it is "in some 
way presented to the court which made the decree appealed from, 
thereby putting an end to its jurisdiction over the cause, and making 
it its duty to send it to the appellate court" (Crédit Co. v. Arkansas 
Central Ry. Co., 128 U. S. 258, 261, 9 Sup. Ct. 107, 108 [32 L. Ed. 
448] ; Farrar v. Churchill, 135 U. S. 609, 612, 10 Sup. Ct. 771. 34 
L. Ed. 246; Old Nick Williams Co. v. United States, 215 U. S. 541, 
543, 30 Sup. Ct. 221, 54 L. Ed. 318; Kentucky Coal, etc., Co. v- 
Howes [C. C. A. 6] 153 Fed. 163, 164, 82 C. C. A. 337), we think 
the présentation of the application to Judge Sater was a présentation 
to the court which made the decree appealed from, for the appeal was 
allowable at chambers equally as in open court. And while an ap- 
peal allowed by a judge other than that of the court whose decree is 
appealed from is not "taken" until the appeal papers, including the al- 
lowance, are filed with the court which made the decree (Crédit Co. 
V. Arkansas Central Ry. Co., supra), such rule has no application hère, 
for Judge Sater was a judge of the court which made the decree, and 
it is immaterial that he was not the one who actually directed its en- 
try. We think the situation no différent than if application had been 
seasonably made to Judge Hollister, and he had omitted either to make 
or file an allowance .within 30 days. 

We need not consider what the effect of the application would hâve 
been (in the absence of its filing with the clerk of the court), had not 
appellant actively and expeditiously persisted in his efiforts to appeal. 
The appeal having been seasonably applied for, it was proper to make 
the same operate as of the time the application was made. United 
States V. Vigil, 10 Wall. {77 U. S.) 423, 19 L. Ed. 954. 

The appeal is entitled to precedence, and will be set for argument at 
the January session next. 



METALLIC EUBBER TIRE 00. v. HARTFORD RUBBER WORKS CO. 

(iCireuit Court of Appeals, Second Circuit. November 11, 1912.) 

No. 36. 

Patents (§ ,328*) — Validitt and Infeikgement — Veiiicle Tibe. 

The Adauis patent, Xo. 609,320, for a vehicle tire, comprlsiug a pneu- 
matic tire having wire interwoven thereln to prevent slipping on the 
roadway, held not anticipated, valid, aiul infringed. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut; James P. Platt, Judge. 

Suit in equity by the Metallic Rubber Tire Company against the 
Hartford Rubber Works Company. Decree for défendant, and com- 
plainant appeals. Reversed. 

For opinion below, see 189 Fed. 402. 

•For other cases see same toplc &. \ numbeb In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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The decree of the District Court dismissed the bill in a suit to re- 
strain the alleged infringement of letters patent No. 609,320, issued to 
Calvin T. Adams on August 16, 1898, for an improvement in vehicle 
tires. The complainant sues as assignée of the patentée. 

John H. Roney, of Pittsburgh, Pa., and Alfred Wilkinson, of New 
York City, for appellant. 

Ernest Hopkinson, of New York City (E. W. Vaill and Livingston 
Gifford, both of New York City, of counsel), for appellee. 

Before LACOMBE, COXE and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The invention of the patent — according to 
the spécification- — relates "to means for preventing the yielding tires 
of bicycles and other wheeled vehicles from slip])ing on the roadway, 
as they are particularly apt to do wlien the roadway is smooth. 

The patentée accomplishes bis purpose by imbedding — ■ 

"In the lUîiterial of whicli the yiehlins tread of the tire is comiiosed, a pei'iph- 
eral succession of hard bearings, svlcIi as meta 11 ic wire, iaterwoyen wlth tlio 
rublier or yieldiuf; materiiil of the tread, so as to lie partly ou the surface of 
the tread. the oxposed ])ortlons of the wire liehi,;; substautially flush wlth the 
surface of the tread, so as to bear upon the roadway and prevent the tire 
from slip])iuîi: thereon, aiul yet reiidily yieldiuf; wlth the tire to allow the 
rubher or flexible material of the tread to act as a cushiou in the usual way." 

The patentée then, after illustrating a method of making a tire ac- 
cording to bis alleged invention, points out that when the wire stitches 
upon the surface are worn off "the exposed ends of the wire will act 
in the same way as hard bearings to prevent the wheel from slipping." 

The patent contains but one claim which is as follows: 

"ïhe combiuation, witli a cushioned vehicle-tire of a tread applied to the 
eutlre periphery of the tire, aurt havius uictallic wire interwoven wlth itself, 
parts of said interwoveu wire lyin,:,' substautially llush with the outei' surface 
of the tread, anû foruiiug cusliioued antlsllp bearings covering the sides aud 
bottom of the tread." 

The défenses are (1) invalidity; (2) non-infringement ; (3) aban- 
donment by manner of prosecuting application ; (4) want of equity. 

Concededly, the nearest approach to the patent in question is the 
Phillips English patent, and the question of anticipation may well be 
determined by examining that patent and comparing it with the one in 
suit. 

The principal object of the Phillips patent was to protect and 
strengthen pneumatic tires. It illustrâtes numerous ways for stiffen- 
ing and protecting tires and, among others, points out that the tread or 
wearing portion ma}' be reinforced and strengthened by stitching the 
rubher with métal wire, threads, cord and the like. Some of the draw- 
ings of the patent are very similar to those of the patent in suit. The 
prévention of slipping, however, is not stated to be either an abject 
of the Phillips patent nor a resuit of the use of its structure. More- 
over, it is not clear that the non-skidding etîect would be obtained by 
following the teachings and drawings of the Phillips patent. Wire 
sevved into a tire to reinforce the rubber would naturally be flexible 
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wire while only stiff wire would furnish tlie "hard bearings" required 
to prevent slipping, especially after the wearing off of the loops. The 
Phillips patent shows that rubber tires may be stiffened and protected 
by wire stitching, but, in our opinion, does not teach that exposed wire 
stitchings will make hard bearings to prevent skidding. Indeed many 
things in the Phillips patent point in the direction of covering the wires 
and it is never essential that the stitches should be flush with the sur- 
face of the tread- 

For thèse reasons we think that the Phillips patent does not antici- 
i^ite and is insufficient to négative invention. There being nothing 
else in the prior art nearly as close, it is unnecessary to further ex- 
amine the art and the patent is held to be valid. This resuit is quite 
équitable for the objection of invalidity cornes with rather ill grâce 
from a défendant which bas had a license under a patent and which, 
upon the expiration of the license, bas put out a product which, even 
if not infringing, closely simulâtes the patented structure. 

In our opinion, moreover, the defendant's structure does infringe. 
The patent requires alternate imbedded and surface loops, and we 
fail to see that it is material whether the resuit is obtained by crinkled 
or coiled wires. Furthermore we find nothing in the patent requiring 
that it should be so narrowly construed as to include only wires 
stitched or woven into the tire. We perceive no reason why the word 
"interwoven" in the claim should not be held to be the équivalent of 
the Word "embed" in the spécification. Stitching or weaving is not an 
essential part of the invention. The claim covers the combination of 
the wire and rubber as a resuit and we think that the défendant should 
not be permitted to escape the charge of infringement by combining 
its wire and rubber in a différent way from the stitching or weaving 
illustrated in the spécification. 

We find nothing in the proceedings in the Patent Office to estop the 
complainant from en forcing the patent and no want of equity in its 
cause. 

The decree of the District Court is reversed with costs and the 
cause renianded with instructions to enter a decree for the complain- 
ant for an injunction, an accounting, and costs. 



In re KKOCKTOX IDEAL .SHOE CO. 
(Cirfnit Court of AppeMls, Se<-oii(l Circuit. Noveiiiber 1], 1912.) 

No. 5:!. 

1. Bankkcftcy (§ 36*) — Okdek fok Fjlixg of Soueoules — Ancillaey I'ro- 
ceedings. 

Wliere an ordei- of a baiila-uiitc.v court sitting in Massacliu.setts <li- 
rectcd tlie treasurt^r of the l)anl;ruiit. who resided in New Yorli, to file 
sehedules, and providt'd tliat an ancillai-y order lie obtained from the 
New York court authorizlng service, it was not invalld because it ordered 
that the service he uiade on sucli treasurer without the state of Massa- 
chusetts. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig., § 36; Dec. 
Dlg. § 30.*] 

•For other cases see same topic & § numbee in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankeuptct (§ 36*) — Proceedings — ^Ancillart Ordeb. 

Where bankruptcy proceedings against a corporation were pending In 
Massachusetts, and the treasurer reslded In New York, an order from 
the fédéral court in New York, requiring the treasurer. to file schedules 
and authorizing service thereof on hlm, was net dépendent on the valid- 
ity of a simllar order in Massachusetts, providing for servce without the 
State; the New York being dépendent only on sufflcient proof to satisfy 
the court making it that there was reasonable ground for the exercise of 
ita aneillary jurisdlction. 

[Ed. Note.' — For other cases, see Bankruptcy, Cent. Dig. § 36 ; Dec. 
Dig. § 36.*] 

3. Bankeuptct (§ 28*) — Ancillaby Proceedings — Filikg Sciiedui-bs. 

Where bankruptcy proceedings were peurtiug against a corporation in 
Massachusetts, and the treasurer of the corporation, who was cogniKunt 
of the bankrupt's affairs, resided in New York, such facts were sufficieiit 
to sustain aneillary proceedings in New York, requiring the treasurer 
to file schedules. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. § 27 ; Dec. 
Dig. § 28.*] 

4. Bankruptcy (§ 28*) — Ancillaet Proceedings — Filing Schedules — Cred- 

itok's Right to Sue. 

Where the treasurer of a corporation, the affairs of which were being 
adminlstered in bankruptcy proceedings In Jlassacliusetts, resided in 
New York, and the trustée had not taken stops to obtain schedules, a 
créditer was authorlzed to institute aneillary proceedings in New York 
against the treasurer for that purpose. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 27; Dec. 
Dig. § 28.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy ; 
George C. Holt, Judge. 

In the matter of bankruptcy proceedings of the Brockton Idéal Shoe 
Company. Pétition of Ignatz Roth to revise an order denying a mo- 
tion to vacate a prior order and directing the petitioner, as treasurer 
of the bankrupt corporation, to file schedules as required by the Bank- 
ruptcy Act, entered in proceedings aneillary to bankruptcy proceedings 
pending in the District Court for the District of Massachusetts. Af- 
firmed. 

Rosenberg & Lewis, of New York City (J. Rosenberg, of New York 
City, of counsel), for petitioner. 

Lesser Bros., of Nev*' York City (W. Lesser, of New York City, of 
counsel), for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1,21 The first contention of the peti- 
tioner is that as the order of the Massachusetts référée requiring the 
filing of schedules was void, the order of the District Court based 
thereon was also invalid. We perceive, however, no ground either for 
the premises or the conclusion. The fact that the Massachusetts order 
provided that service should be made on the treasurer of the bankrupt 
corporation outside the state did not invalidate it, especially as it di- 
rected an application for an aneillary order authorizing such service. 

*For other cases se© same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The order sought to be revised would not be void if the Massachusetts 
order were invalid because the former was not dépendent upon the 
latter. The Massachusetts order might hâve been without effect as 
such and yet, coupled with the other proof, quite sufficient to satisfy 
the court hère that the exercise of its ancillary jurisdiction to obtain 
the schedules was called for. 

[3] The second contention is that there was an abuse of discrétion 
in making the order in question. We think, however, that the court 
below acted very properly. Roth was the one person who knew ail 
about the affairs of the bankrupt corporation. He should hâve filed 
the schedules without any order. There was every reason why he 
should hâve been required to do his duty. If he be handicapped by 
the absence of books he can apply to the court below for considéra- 
tion. 

[4] The additional contention that the ancillary proceedings were 
invalid because they were instituted by a creditor instead of by the 
trustées is without foundation. Ordinarily the trustée would be the 
proper person to set the machinery in motion to obtain the schedules, 
but in the absence of such action there is no reason why a creditor 
should not proceed. With respect to proceedings of this kind there 
is no possibility of a diversity of interests among creditors. 

The order of the District Court is affirmed with costs. 



DUFFY V. CHARAK. 
In re JULES & FREDERIC CO. 
(Circuit Court of Appeals, First Circuit. November 26, 1912.) 
Nos. 970 and 982. 

1. Chattel Mobtgages (§ 188*) — Delivery of Possession — Cbeditors. 

An agreement between the parties to an unrecorded cliattel mortgage 
on a stock of goods that they should be considered in the possession of 
a clerk of the mortgagor as agent of the mortgagee did not constitute a 
delivery to and rétention of possession by the mortgagee, necessary to 
render the mortgage valid as against third persons, under Rev. Laws 
Mass. c. 198, § 1, wlien there was no actual change of possession or in 
the conduet of the business. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 393- 
404 ; Dec. DIg. § 188.*] 

2. Chattel Mobtgages (§ 198*) — Deliveby or Possession — Cbbditobs. 

Where property covered by an unrecorded chattel mortgage was seized 
froni the possession of the mortgagor under an attachment against him, 
the possession of the officer while so holding it was exclusive, and the 
mortgagee could not during such tinie take possession, In such sensé as 
to sustain his mortgage, without an actual or symbolical delivery by the 
mortgagor. 

FEd. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. §§ 442- 
449 ; Dec, Dig. § 198.*] 

>For otber cases see same topic & § nvmbee In Dec. & Am. Dlgg. 1907 to date, & Rep'r Indexea 
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Appeal from and Pétition to Revise Proceedings of the District 
Court of the United States for the District of Massachusetts; Fréd- 
éric Dodge, Judge. 

In the matter of the Jules & Frédéric Company, bankrupt. From 
an order of the District Court (193 Fed. 533), James H. Duffy ap- 
peals and pétitions to revise the same. Affirmed on appeal, and péti- 
tion dismissed. 

Charles H. Donahue, of Boston, Mass. (James H. Dufïy, of Boston, 
Mass., on the brief), for appellant. 

William Charak, of Boston, Mass., for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

COLT, Circuit Judge. We do not think it necessary to add any- 
thing in this case to the exhaustive opinion of the court below, which 
is reported, under the title of In re Jules & Frédéric Co., in 193 Fed. 
533. 

[1] It is stipulated by counsel that the fiudings of fact disclosed 
in that opinion shall be accepted on this appeal. Assuming, therefore, 
the truth of thèse findings, we fully concur in the conclusion of the 
District Court that the mortgaged property vvas never "delivered to 
and retained by the mortgagee," as provided by Revised Laws Mass. 
c. 198, § 1. To hold that the possession of Miss Mazur, a clerk in 
the employ of the mortgagor, waS a compliance with the statute, would 
be, as the court below said, "to enable the parties to practice the very 
fraud which the statute as to unrecorded mortgages of personal prop- 
erty was intended to prevent." 

[2] As to the subséquent possession of the property by the deputy 
sheriff on a writ of attachment, it is clear that his possession was ex- 
clusive under the authorities as applied to the facts of this case. It 
might hâve been otherwise if there had been an actual or symbolical 
delivery of the property subject to the attachment, in which both the 
mortgagee and the mortgagor took part. In the absence, however, 
of any such delivery, no title would pass to the mortgagee under the 
Massachusetts décisions. Dempsev v. Gardner, 127 Mass. 381, 382, 
34 Am. Rep.. 389; Fettyplace v. Dutch, 13 Pick. (Mass.) 388, 392, 23 
Am. Dec. 688; Benjamin on Sales (7th Ed.) p. 725. 

We therefore fully concur with the ruling of the District Court that 
"the deputy sherift's possession while it lasted was exclusive, and that 
it continued until the filing of the pétition in bankruptcy under which 
there has been adjudication." 

In No. 970, Duffy v. Charak, Trustée, the decree of the District 
Court is affirmed, and the appellee recovers his costs of appeal. 

In No. 982, Duffy, Petitioner, let there be a decree dismissing the 
pétition, with costs to the respondent. 
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BEMIS CAR BOX CO. v. J. G. BRIT^L CO. 
(Circuit Court of Appeals, Third Circuit. November 7, 1912.) 

No. 49. 

1. JuDGMENT (§ 675*) — Res Judicata — Persons Concluded. 

Where a suit for Infringement of a patent, brought ajrainst a user of 
the alleged infringing devlce, was defended by the manufacturer, whieh 
became the real défendant ttierein, and resulted in a decree expressly 
adjudging the validity of the patent, whieh decree was affirmed on ap- 
peal, the validity of the claims in issue became res judicata, and cannot 
be again litigated by the manufacturer in a subséquent action directly 
against It, and especially on a ground whieh was directly raised by a 
pétition for a bill of revlew in the prior litigation, and passed on by the 
Circuit Court of Appeals. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. |§ 1190, 1191, 
1194; Dec. Dig. § 675.* 

Opération and efïeet of décision in équitable suit for infringement, see 
note to Westinghouse Electric & Mfg. Co. v. Stanley Instrument Co., 68 
C. C. A. 541.] 

2. Patents (§ 328*)— Validity and Infbingement — Oab Axle Box. 

The Bemis patent. No. 239,702, for a car axle box, claim 1, held ralld 
and infrlnged by the devlce of the BrUl patent, No. 418,439. 

3. Appeal and Ekeor (§ 1017*) — Findings or Fact by Reeeeee — Review. 

Flndlngs of fact by a référée by consent in an action at law, even un- 
der Act Pa. :1889 (P. L. 80), whieh gives the court an unusually large 
power to review and reverse or alter such findings on exceptions, are 
entitled to great weight, and should be accepted by the court until over- 
thrown by a clear conviction of error, the burden of showing whieh rests 
on the party excepting. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3996- 
4005; Dec. Dig. § 1017.*] 

4. Patents (§ 274*) — iNrEiNQEMBNT — Damages. 

Findings of a référée of the amount of damages recoverable for In- 
fringement of a patent héld sustained by the évidence, whether the dam- 
ages should be measured by the rule of profits or of reasonable royalty. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 419-421; Dec. 
Dig. § 274.*] 

6. Patents (§ 275*) — Infbingement — Computation or Damages. 

Where plaintifll: and défendant were the principal conii)etitors In the 
sale of a car axle box, covered by a patent owned by plaintiff, whieh for 
some years défendant purchased from plaintiff and aftervvards made in 
infringement of the patent, during whieh latter years the selling price 
declined owing to the compétition, a référée, in fixing the selling price, 
for the purpose of determining plaintiff's damages from the compétition, 
properly included with the infringing years the years immediately pre- 
ceding, and took the average selling price during ail such years. 

[Ed. Not«.— For other cases, see Patents, Cent. Dig. |§ 422^31; Dec. 
Dig. § 275.*] 

6. Patents (§ 275*) — Infringement — Damages Recovebable. 

The owner of a patent, whose business is established, successful, and 
well equipped, may recover from an infringer in an action at law the 
profits he would probably hâve made on sales of the Infringing devlce, 

*For other cases see same toplc & i numbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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and thosë profits are determined by the average profits mnàe by plaln- 
tiff during a reasonable period. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 422-431; Dec. 
Dlg. § 275.* 

Accounting by Infrinscer for profits, see note to Brickill v. Mayor, etc., 
of City of New yorli, 50 C. C. A. 8.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. HoUand, Judge. 

Action at law by the Bemis Car Box Company against the J. G. 
Brill Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Francis Rawle and Alexander Simpson, Jr., both of Philadelphia, 
Pa., and J. Edgar Bull, of New York City, for plaintiff in error. 

Antonio Knauth, of New York City, and Henry P. Brown and John 
G. Johnson, both of Philadelphia, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON. Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Bemis Car 
Box Company, owner of patent No. 239,702, issued April, 1881, to 
Sumner A. Bemis, for a car axle box, brought an action at law against 
the J. G. Brill Company to recover the alleged damages suffered by it 
through infringement of said patent. The case having proceeded to 
issue, it was by consent ref erred to a référée, who by stipulation was 
to— 

"hear and détermine the case and rei^ort bis conclusions thereon to the court. 
Hls rulings on tbe admission or rejection of testimouy and bis flndings of 
fact and conclusions of law shall be reviewable on exception by tbe United 
States Circuit Court, and hls flndings of fact sball bave tbe same force and 
effect as tbe verdict of a jury." 

After taking proofs, the référée found the plaintiff had sustained 
damages in $186,642.24. The parties consented to a pro forma judg- 
ment in favor of plaintiff, the Brill Company sued eut this writ, and 
the court now hears the case as if at first instance. 

[1] From the proofs in the case it appears that in June, 1890, the 
Bemis Company brought a suit in equity against a street railway Com- 
pany in the Circuit Court of the United States for the District of Mas- 
sachusetts, charging it with infringing said patent in the use of cer- 
tain axle boxes made by the Brill Company. Thereafter the latter 
defended the suit and became the real défendant therein. The case 
was so proceeded with that in August, 1896, a decree was entered ad- 
judging said patent valid and that the boxes in question infringed the 
same. Bemis Car Box Co. v. Boston & R. Electric St. Ry. Co., 75 
Fed. 403. From such decree the Brill Company caused an appeal to 
be entered to the Circuit Court of Appeals of the First Circuit, which 
court in April, 1897, affîrmed the decree below. 80 Fed. 287, 25 C. 
C. A. 420. Thereafter the latter court (98 Fed. 121, 38 C. C. A. 661) 
denied a pétition of the Brill Company for leave to file a bill of re- 

•For otlier cases see same topic & $ kvmbhb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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view and permit the défendant in said cause to set up and prove the 
défense, now sought to be set up in the case now before us, of two 
years' public use and abandonment to the public of the device covered 
by said patent. Subsequently the présent suit vvas brought, and re- 
sulted in the judgment above recited. 

An examination of the record of the recited litigation in the First 
circuit shows that the validity of the first claim of the Bemis patent 
was then in issue, and that such litigation resulted in a decree ad- 
judging the title of the patent was in the complainant, that said patent, 
so far as the first claim thereof was concerned, was valid, and that 
it was infringed by the particular device of the BriU Company in- 
volved in that cause. On well-established principles it is clear that ail 
the questions involved in that issue were, as between the parties to 
such litigation, merged and concluded in the final decree therein en- 
tered. The validity of the claim therefore becanie res adjudicata, and 
could not be called in question in any subséquent litigation between 
the parties. When, therefore, the Brill Company, in the présent suit, 
sought to raise the questions of prior use and abandonment — ques- 
tions which went to the validity of the patent — the référée properly 
held that as between thèse parties that question was concluded by the 
Massachusetts decree. The défendant herein there had an opportunity 
to litigate that issue, and in point of fact by its pétition for a bill of 
review had contested the very question it n»w seeks to relitigate. The 
référée, therefore, was right in holding that the prior litigation had, 
as between those litigants, finally settled the validity of the claim. 
But whether a particular form of device, which was not passed upon 
in the preceding suit, was covered by that claim, was, of course, an 
unadjudicated question, and therefore open in the présent suit. This 
question of infringement we think the référée rightly decided against 
the défendant. 

[2] The car box of the Bemis patent is so fully described in the 
opinions of Judge Carpenter (75 Fed. 403) and of Judge Putnam (80 
Fed. 287, 25 C. C. A. 420) that we avoid répétition by référence there- 
to. To us it is clear the patent disclosed, in its field, a generic device, 
in that it first gave to the art a washer which by its elasticity, its con- 
tact with the flange on the box, and a tapered periphery surface, in 
connection with the flange on the wall, so operated that, in the lan- 
guage of the spécification : 

"There is always contact between the end of the flange and the wall and 
the slde of the waslier, and also contact between the Inner rim of the washer 
and the outer surface of the sleeve and the housing." 

Indeed, the generic character of Bemis' device and the differentia- 
tion of the infringing device as a species are to our mind impliedly 
conceded in BriU's patent No. 418,439, granted December 31, 1899, 
under which the défendant sought to justify its infringement, and 
wherein the patentée, in disclaiming the Bemis patent, said: 

"I am aware that a car axle box shield, in which the axle box has in its 
rear end an annular ehamber, with open end toward the wheel, and said 
chamber having an inclined step or ledge, against which a ring or shield is 
pressed by a flanged collar, is old; but the sauie differs from my invention 
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In that the flaiiged collar is eitlier secnred to tlie wheel or fonns aa integi'iil 
part thereof: and as this location or securenient of the. collar flaiiire is open 
to niany dlsiidvaiitages, wliieli are fully set fortli in srtid patent, I distinctly 
disclaini the sanie." 

_ Moreover, it will be noted that the Brill patent refers to its second 
ring as a mère duplication of the first or alternative construction, thus : 

"In sonie cases, where only one ring or sliield is necessary or required. the 
rins or shield may alone be usecl, as shown in Fis- 2. or the ring or shieid 
E uiay correspondingly be eniployed, as indicated in Fig. 3." 

In the Massachusetts case the court had before it the Bemis device, 
embodying as its distinguishing feature a single elastic washer. The 
Hrill patent, as we hâve seen, had two elastic washers. In his opin- 
ion Judge Putnam describes that élément of Bemis' daim as "(4) the 
location of the washer so as to be confined by contact," and says : 

"The Word 'crowd,' fonnd in the spécification, relied on by the niipellant, is 
at the luost only descriptive, and is snfficiently apt to indicate crowdini; 
«Kainst the taper of the sleeve uierely to uuike a close joint, exactly as the 
apiiellant crowd.s the washer agalnst its 'abutnient' for the sanie purpose. 
If it he couceded, however, that the appellant does not nse the tnpered 
sleeve,' or the flange projœting eut from the side of the wheel, iu preciscly 
tlie fornis as described in the appellee's patent, the case becomes a qnesi-iou 
of eipiivalents. « * * This Invention did not relate to a matter of mère 
siniplicity of form, or of niere convenience, or to cheapening the cost. It 
involved a new and useful &ihction, although, perhaps, in view of whnt the 
record shows of the art, in a liniited tield of opération. It is therefore en- 
titlert to sonie aid froni the doctrine of eipiivalents ; and we cannot eonceive 
of any case where it could be so entitled, unless it is in the présent one, 
where the departures are only in niatters of forai, and of such character as 
to snggest that they are studied évasions of those described iu the claiui iu 
issue." 

This estimate of the Bemis device and construction of the claim in 
question commend themselves to us. Applying them to the device the 
Brill Company subsequently adopted. having a single washer, the 
référée was justified in holding it still infringed. The Brill patent, 
with its two alternative washers was before the Massachusetts court, 
and a device made with two was enjoined by that court. That a de- 
fendant in such case should relieve itself by using one, and especially 
when that one was by its own spécification-admission an optional con- 
struction, is a proposition to which we cannot assent. 

It is also contendect that, inasmuch as the claim in question em- 
bodies "a washer placed upon said tapered sleeve and the box and 
there confined by contact with the end of the flange and the wall. sub- 
stantially as described," and as defendant's point of contact is not at 
the end of the flange, but intermediate, it thereby avoids infringement. 
But it is clear this location is wholly one of form to escape infringe- 
ment, while it utilizes the infringing function to appropriate the sub- 
stance of the claim. The point of contact in defendant's device is, 
when viewed from resuit, the functional end of the flange; for, as 
conceded at bar, the part of the flange beyond had no functional part 
in the opération of the device. To say that a shoulder or abutment 
which by its flange relation efficiently efïects the elastic connection 
covered by the patent can be shorn of its infringing character by 
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adding functionless further length to the flange is to make form 
without substance the équivalent of substantial form. Such a conten- 
tion is answered by this court, speaking bv Judge Gray, in Carnegie 
V. Brislin, 124 Fed. 221, 59 C. C. A. 659: " 

"Asalu. the claiiii of the patent in suit, as well as tlie description in the 
spécification, reiniires a feed ]'oller table pivoted at its oxiter end. Inter- 
preted reasonsihly. this, of course, does not niean the very ti]) of tlie outer 
end, but the fnnctional outer end for the purpose of pivoting." 

So in the présent case the outer end of the flange, for the func- 
tional purpose of utihzing washer elasticity, was the point where con- 
nection was made in the Brill device. The référée being justified, 
therefore, in finding the défendant infringed, we turn to a considéra- 
tion of the amount of the judgment. 

At this point it may be as well to state what we understand to be 
the efïect of the findings of f act that are stated by the référée in sup- 
port of his award. The parties stipulated (as heretofore quoted in 
part) that the référée should — 

"hear and détermine tlie case and report his conclusion to the court. His 
rulings on the admission or rejection of testimony. and his findings of tact 
and conclusions of law, sliall lie reviewable on exception by the United States 
Circuit t^ourt, and his findings of fact shall hâve the sanie force and efl'ect 
ils the verdict of a .1ury. .Judgnietit shall be entered on such report in accord- 
ance with the décision of the United States Circuit Court, and on appeal or 
writ of error from said .iudginent ail (piestions raised by said exceptions or 
by the final décision of the United States Circuit Court shall be reviewable 
by the United States Circuit Court of Appeals." 

It is not specifically stated under what authority, fédéral or state, 
the parties were referring the case, and they differ in opinion now 
upon this subject ; the différence being important in its bearing upon 
the power of the court to review the findings of fact. In behalf of 
the Remis Company it is contended that we are confined to the inquiry 
whether there was submissible évidence to support a particular finding 
of fact, and that the finding is conclusive if such évidence shall be 
found to exist. This is the ordinary rule by which courts are gov- 
erned in dealing with the eflfect of a jury's verdict, and (as we un- 
derstand the présent situation) the plaintifi^ in error does not deny the 
proposition that, unless the présent référence is controlled by the 
Pennsylvania practice, the findings of fact do bind us if there was 
submissible évidence to support them. Under the Pennsylvania prac- 
tice the rule is apparently différent. The act of 1874 (P. L. 166), and 
the décisions of the Suprême Court of Pennsylvania thereon, gave to 
a referee's findings of fact so controlling an efïect that a change in 
the law was thought to be désirable. Merchants' Bank v. Kern, 193 
Pa. 86, 44 Atl. 334. Accordingly, in 1889 (P. L. 80) the Législature 
permitted the parties to file exceptions to the referee's report, required 
him to re-examine the report in the light of such exceptions, and to 
amend it if they should appear to be well founded, and, if exceptions 
were so filed, made it the duty of the appropriate court to consider 
the report and the exceptions with the referee's action thereon, and 
gave the court power "to confirm the report of the référée, or alter, 
200 F.— 48 
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amend, or reverse it, or send it back to the référée for further pro- 
ceedings before him." It enacted, further, that: 

"A writ of error or appeal from the final .iudgmeut of tlie court may be 
takon by either party in like maimer as hi other cases of a slmilar kind, pro- 
vided exceptions were duly filed wltU the référée." 

This statute gives the court of common pleas a large power over 
the whole controversy in spite of a referee's finding (Bank v. Kern, 
supra) ; and if the contention of the plaintiff in error is correct, that 
we are to follow the Pennsylvania practice, the correctness of the 
iindings of fact in the pending case is now opcn to attack, and this 
court (which is acting in efïect as a court of first instance) is not 
confined to the inquiry whether the référée had before him enough 
évidence to carry the questions to a jury. For présent purposes we 
will assume that the plaintiff in error's contention on this point is cor- 
rect, and accordingly will examine the report on the subject of dam- 
ages on that assumption. A summary would not do it fuU justice, 
and therefore we quote it at length as foUows : 

"Since this suit is an action at law for infringement, and not an action in 
equity for an accounting, the plaintifE is entitled to recover compensatiou 
for the actual damage sustained by it because of defendant's wrongdolng. 
This damage nmst be proved with a reasonable degree of probability. The 
action is in the nature of tort for a statutory wroug, and not of coutract; 
there being no agreement hetwcen the parties with regard to a license or 
royalty to be paid by the défendant for the use of the plaintiff's invention. 
I find the facts as to the previous course of the plaintiff's business to be as 
follows: 

"The plaintiff Company was engaged in the business of manufaeturiug and 
selling car axle boxes, pedestals, springs, and other parts, not including 
wheels, which together comprised the runnlng gear for cars drawn by liorses 
upon Street railroads, from a period beginning in 1881, or earlier. It sold 
this apparatus (including the boxes), which was known in the trade as 'gears,' 
throughout a large territory, comprising the greater portion of the United 
States, and also sold large numbers of said boxes (the device covered by the 
patent in suit) separately ; many such sales being for the purpose of replac- 
Ing boxes previously sold by it as a part of said gears, and many being in- 
tended for use as a part of gears manufactured by others. The business 
proved to be profitable. There was a broad, gênerai market, not only for the 
gears, but for the boxes separately. The box proved to be dust proof in 
practice, and sufficiently tight to prevent leakage of the lubricating oil placed 
within it. It was, therefore. possible to operate cars for long periods of time, 
approximately in many instances a year, without replacing the oil ; whereas 
boxes without the dust proof featvire had to be packed with waste and 
cleaned every few days, aud required additioual lubricating materlal to be 
placed in them at fréquent intervais. The exclusion of dust also prevented 
wearing of the bearings oceasioned in other boxes by dust and grit finding 
its way into the bearing. 

"Thèse advantages were due to the mecbanical features of the Bemis box, 
which were covered by the patent in suit. Other parts of the box were cov- 
ered by other patents ; but ail such other patents concerned petty détails of 
construction, which in no substantlal degree created a demand for the box, 
or contributed to its selling value. Plaintiff was able to establish a broad 
market for its box, by reason of its dust proof quality, and the market con- 
tinued to expand untll after 1893, wheu défendant had become an active com- 
petitor in the business with the ald of its infringing device. From that time 
on, defendant's business gradually increased, and the plaintiff's decreased, 
untll, in 1898, plaintiff's sales were only a few hundred boxes. The plaintiff 
during the period from 1884 to 1892 had introduced its boxes on 288 rail- 
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roads. (See Plaintiflf's Exhlbit No. 86, Plaintlff's Record, vol. 5, page 20.) In 
1884 It had 13 railroads as customers. In 1885 it added thereto 60 ; in 1886 
and 1887, 72; in 1888, 40; in 1889, 38; in 1890, 34; in 1891, 25; and its 
sales of boxes increased eacli year. Among the car builders to whom it sold 
was the défendant, and from 1884 to 1891 the list of customers who were car 
builders increased steadily. 

"The expansion and subséquent falling off in plaintitf's business is shown 
by the testimony of Hoadley (Plaintiff's Record, pages 524, 525), who fur- 
nished a list in tabulated form ; the figures being given from September Ist 
to September Ist, the business year of the plaintilï company. The total num- 
ber of boxes sold with or without gears or trucks in 1885 was 1,223 ; in 1880, 
2,488 ; in 1887, 4,239 ; in 1888, 5,422 ; in 1889, 6,797 : in 1890, 9,051 ; in 1891 
fthe year of the Baring panic), 6.761: in 1802, 9.390; in 1893, 4,858; in 
1894, 4,005 ; in 1895, 5,573 ; in 1896, 2,532 ; in 1897, 714 ; and in 1898, 488— 
the last item being for the period betwe«n September 1, 1897, and April 5, 
1898, the date of the expiration of plaintiffs letters patent. Thls list wâs 
examined by defendant's expert accountant, Brown, who testifled that his 
estimate varied only slightly from that of Mr. Hoadley. (See Defendant's 
Record, page 467.) 

"I find as a fact that during this period, and subsequently until the ex- 
piration of the patent, plaintiff possessed a plant and working force, and had 
available sufficient capital with which to continue to supply its goods and 
meet the demands of a broad market. The défendant argues that by reason 
of constant distribution of profits during the years from 1890, and earlier, 
to 1898, plaintiff company became flnancially unable to handle the business. 
It nowhere appears, however, that the plalntifC's crédit was impaired, nor 
can it be presumed that the profits would hâve been so distributed if needed 
as working capital. The business was eommenced and carried on with a 
small cash capital through Its period of greatest expansion, and through 
the Baring panic of 1891, and there is no ground for inference that it could 
not hâve so continued. 

"During the same period the défendant was engaged in the business of 
manufacturing cars and trucks, and various component parts thereof. Prier 
to 1889, when it obtained its patent under which its infringing devices were 
manufactured, it had been a customer of the plaintiff company, and had 
manufactured niany trucks in which plaintiff's boxes were used. From year 
to year its sales of trucks, includlng boxes, largely increased, and from June 
28, 1892, until April 5, 1898, when the patent expired, I find as a fact that 
its sales of infringing boxes aggregated 37,867, of which 9,598 contained the 
large washer heretofore adjudicated to be an infringement, and 28,269 con- 
tained the small or axle washer only. 

"This finding is based upon the testimony of the plaintiff's witness Eugène 
Eble, who examined defendant's sales books Nos. 3, 4, 5, 6, 7, and 8 for this 
period ; that is, from June 27, 1892, to April 5, 1898. (P. R., pages 277 and 
109 and 111.) It was made up from the entries contained in defendant's 
books and from defendant's shop cards showing the sales of trucks, running 
gears equipped with boxes, and also sales of boxes alone, and also from ex- 
amination of offlcers and employés of the défendant, John Brlll, Curwen, 
the defendant's chief draughtsman, Herbert J. Lycett, and others. (P. E., 
pages 209-236 and 249-263.) Eble's list will be found as Plaintiff's Exhibit 
No! 33. (Plaintiff's Record, vol. 5, page 7.) He testifled that the total num- 
ber of ail infringing boxes made and sold by the Brill Company from 1892 
to 1898 was 38,228. (P. R., page 285.) Certain boxes were eliminated there- 
from, and allowed as a réduction by the plaintiff, leaving the total of infring- 
ing boxes 37,867. 

"By the defendant's witnesses Adams and Heulings It was clearly proved 
that the sales of the défendant Increased from year to year from and after 
1892, while the plaintiff's sales were deereasing; the market absorbing ap- 
proximately the same number as in 1890 and 1892 (when the plaintiff's sales 
were largest), until 1897 and 1898, when there was a slight réduction of the 
total sales by both parties. The plaintiff granted no licenses to sell its boxes. 
Plaintiff's and defendant's markets and customers were to a large extent 
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the same. They were In constant conipetition with each otlier dnriug tlie 
perlod in question. Duriug that ])ei'lo(J the priées realized by plaintitï were 
gradually redncea froni ahout $12 ]>er box to a little less tban $7 per box. 
Its output was reduced. as already shown. 

"Having ascertained the luunber of devlces in question which were manu- 
faetiired by each of the parties to the suit, the next step is to examine the 
évidence to show the cost of production, and the évidence with regard to the 
selliiig priée. Much testimony was taken as to both plaintiff's and defeud- 
ant's cost of construction. Plaintiff's average cost of construction for tlie 
entire perlod was .fû.li per box. Hee the testimony of plaintiff's wltness, 
rioadley (PlalntlfE's Record, pages 513, 514, 5S1 to 5.3.'!, 5()8 to 581, 645 to 04(>. 
682 to 686), who testified that the total cost of each box on the average, and 
taljing one of the heavier and therefore more expeusive boxes as a saniple, 
was .$4.67, including raw material, labor and proportion of gênerai expense. 
To this he added 10 per cent. — that is, 47 cents — as an ordinary manufaetur- 
er's profit, flxing the total cost at $5.14, the figure above mentioned. The réf- 
érée Is satisfled that thèse figures are substautially accurate, and represent 
the maximum cost for the entire period, the books having been thoroughly 
examined by both parties. 

"Défendant, persistently, through its employf^s who were upon the stand, 
declined to attrlbute any proportion of the total selllng priée of its triicks 
to the boxes. It was conceded that priées in the defendant's establishment 
were flxed by a method of caleulating the total cost of ail eomponent parts 
of trucks or cars, and b.y adding thereto a percentage of profits. Wituesses, 
liowever, stated that this percentage dlffered with différent eomponent parts, 
and that it was impossible to give even an approxiniate figure to show the 
profit made by the défendant at any time on any box. The référée finds it 
ditfleult to conclude that information eould not liave been given ou this sub- 
,iect which would hâve been approxiniately accurate. If, therefore. any un- 
certalnty arises from lack of information upon this point, the dovibt should 
be resolved agalnst tlie défendant. 

"With regard to the selllng priées. ])laintiff's testimony. made up from its 
sales books with reasonable accuracy, shows that the average annual selllng 
priées obtained by the plaintifC were as follows (see Plaintiff's Record, vol- 
ume 5, page 58, Exhibit No. 64): 

September 1, 1889, to September 1, 1S90 $12.1,3 

Septeniber 1, 1890, to September 1, 1891 12.05 

September 1, 1891, to September 1, 1892 11.05 

September 1, 1892. to September 1, 181);', 11.14 

September 1, 1893, to September 1, 1894 10.79 

September 1, 1894, to Septeniber 1. 1895 9.17 

September 1, 1895, to Septeniîier 1. 1895 8.88 

September 1, 1896 to September 1, 1897 8.52 

September 1, 1897 to Septeaiber 1, 1898 0.89 

or an average for the nine years of $10.068/,, per box, 

"Thèse nine years iuchided the six years covered by the suit, in accordance 
with the statute of limitations, begiuuing with .Tune 27. 1892. and a preced- 
ing period of little less tluui three years from September 1, 1889; the total 
perlod being a little less thau nine years. It should be noted that defendant's 
patent, uiider which it claimed the rlght to manufacture the infringlng boxes, 
is dated December 31. 188i>, and that the prior suit Iirought by the plaintiff, 
and defended Viy the défendant in this case, was commenced in Juue, 1890. 
The average selliiig priée, therefore. covers a period of a little less than three 
years prlor to the period covered by the suit, which three years I hâve iu- 
chided in the ciileulation, ni order to take into considération to a reasonable 
degree the priées obtained by the plaintiff before the compétition of the de- 
fendant became severe. The average annual profit per box upon the plalu- 
tlffs sales is, therefore, IlO.OOVo, less $5.14, or $4.92s/!). 

'•'The question then arises whether tiie testimony as above summarized con- 
stitutes a sutticient basis for the computatiou of aetual damages. Défendant 
lias introduced much testimony to show that there was no market for boxes 
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sepiivate froiii tnicks ; that after Its compétition with tlie pliiliitiff becauie 
severe tlie device covered by pltiintiffs i)atent had, of itself and separate 
froni truclis, no substantlal inarl^et, and tbat other satisfactory boxes wei-e 
in gênerai use. It appears tbat about ISÏK) or 1891, and diiriug a few years 
iiuniediately tbereafter, conditions in tlie trade viere altered by tbe intro- 
duction of eJectricity as motive povver for street railroads. Tlie cars in gên- 
erai lise became longer and heavier from year to year and were operated at 
higber speed. This occasloned the developinent of iniprovenients in trucks, 
and within a few years the demand for tbe old-fasliioned street csir gears 
dwindled away, and their places were taken to a greater part by the four- 
wheeled, instead of two-wbeeled, gears or trucks, which were developed and 
improved with niarked siiecess by the défendant, and to a less exteut by the 
plaintitï. In 1894 and 1895 a process of consolidation of street railroads 
comnienced which, though it doubtless did not lessen the deniand for truci^s 
and gears of the new type, iievertheless largely decreased the nuniber of 
custoniers in the market. ïhe défendant company became oue of the largest 
nianufacturers of rolling stock with its varions parts, though it had powerfnl 
competitors. ïhe plaintiff could not hold its own in compétition with de- 
fendant. It did. however, continue to sell old-fashioned gears, also its own 
type of electric four-wheel trucks, and its boxes. 

"ïhe défendant called many of its own employés, who testified that it sold 
trucks or cars, and not boxes ; that it was impossible to designate any por- 
tion of the profit from such sales as attributaWe to boxes as sueh ; that it 
bullt up a market for its trucks by reason of their varions valuable ((ualities, 
other than the box used : and that the boxes which constituted the infriuge- 
ment contributed but slightly, if at ail, to the sales of defendant's appliances. 
A number of wltnesses were also called by the défendant, who had beeii 
ofiicers of street railroad coinp-anies. during the period in question, aud who 
testified in effect tliat the boxes were always satisfactory, but no more sat- 
isfactory than those furnished with trucks inade by other nianufacturers, and 
principally known as the 'McGuire' and Teckham' trucks. I do not consider 
that this testiniony carries uuich weigbt. It is at best an expression of opin- 
ion, and. so far as the defendant's employés are concerned, hearsay as well. 

"The important facts are that the défendant after becoming faniiliar as a 
customer with the qualifies of the plaintifï's invention, imitated it by adopt- 
Ing and, so far as the évidence shows, using as a gênerai praetice in its truck 
and car business a l»x embodying the novelty of plalntiff's invention, whicSi 
differed from it only in trifling détails of mechanical forui, and which the 
défendant, wheii now called upoii to défend its conduct, does not seriously 
attempt to distinguish from the plaintiff's device, except upon the groiind 
that claim 1 of plaintiff's patent is too narrow to cover the substantlal priii- 
ciple of the invention. Doubtless the Brill truck had many valuable qualifies, 
and those qualifies helped to sell it. I décline, however, to find that the 
infringing features of its box did not contribute to the création of a market 
for It, but find, on the contrary, in view of the defendant's own course of 
Irasiness, that the use of the infringing boxes was of substantlal assistanci' 
to it in liuilding up its truck and car business against ail competitors, that 
its infringing box was universally satisfactory to its custoniers, and in al! 
probability somewhat more satisfactory than the other boxes in gênerai nso. 
It is true that the testimony appears to show tbat at the end of the period. 
viz., in 1S97 and 1898, some railroads operaled by electricity began to operate 
at such high speed that this type of l)ox became unsuitable, and they were 
obliged to adopt axle boxes like those used on steam railroads. It does not 
appear, however, that the défendant ceased to any substantlal extent to use 
the dust proof box, or that it ever ceased to give satisfaction in city, as dis- 
tiuguished from interurban, opération, during the period covered by this suit. 

"I flnd as a fact, tlierefore, that tliere was, during the period covered by 
the suit, a constant market for the plaintiff's box, due to the device covered 
hy the patent in suit, and that during that period the défendant, instead of 
purchasing the use of the invention, wrongfully appropriated it to itself and 
iiiCor])orated it in its own manufactured appliances in au attempt to évade 
tîie ])lntiiiiffs patent, riaintiff's actiial damage, therefore, is tbe loss of prof- 
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its on the 37,S67 Infrlnging boxes sold by tbe défendant witUn the period 
eovered by the suit. 

"It has been earnestly contended before me by counsel for the plaintiff that 
It Is my duty in estimating damages to treat the conduct of défendant as a 
wanton infringement, and to recommend Judgment for the plaintifC for a suni 
in excess of the actual damages. Such a recommendation, If within the 
province of a référée in any case, would be proper in this suit npon al] the 
évidence, where it not for a single clrcumstance — the existence of défendant"» 
patent. There is an élément of turpitude involved in conduct properly de- 
scribed as 'wariton' vvhich is negatlved by the existence of that patent and 
claim of right thereunder. See IÇoyd v. Janesviile Co., 158 U. S. 260 [15 Sup. 
et. 837, 39 L. Ed. 973]. Defendant's conduct, however, while not technically 
wanton, appears to hâve been in the highest degree reckless, both of consé- 
quences to itself and of injury to the property rights of the plaintiff. Its 
conduct in this respect has been such as to justify a court in finding any 
doubtful questions of fact agaiust it, rather tlian in Its favor. 

"Défendants contend that there is no évidence indicatlng wlth reasonable 
probabllity that plaintiff would bave made as niany sales as défendant if 
there had been no Infringement, or hovi' many sales plaintiff would hâve 
made, if less than défendant, and that plalntifC is therefore llmited to nom- 
inal damages. It seems to the référée that the plaintiff has furnlshed mucli 
rellable data. Its own sales before and after the infringement, its own cost 
and the priées it received from year to year, its prolouged hold upou the 
in^rket and the breadth of its trade among railroads and truck and car build- 
ers, bave ail been proved with most convincing détail. There is not the 
slightest doubt that tlie device was valuable, and that the demand for it ex- 
isted and continued before and after the infringement. It is évident that 
in defendant's business judgment no other box would hâve answered its pur- 
poses as well. Of course, there could be no absolute certainty npon such a 
sub.ject; but probabllity based npon substantial data is sulRcieut, and every 
presumptlon is lu favor of plaintilï's ability to maintain the output previously 
ostahlished by it as proved in the case. It should be observed that, in most 
of the cases where a demand for profits has been rejected as spéculative, it 
has been a demand for future profits with référence to the date of the litiga- 
tion, or for profits based upon a hoped-for establishment of a business, or 
increase beyond the business already establlshed, subject to innumerable con- 
tlngencies with regard to commercial conditions whlch could only be tested 
by expérience. No such éléments of uncertainty exist in this case. 

"On the other hand, plaintiff asks me to find, not only that it could hâve 
made additional sales equal in amount to the infrlnging sales made by dé- 
fendant, but that it could hâve obtained therefor the same priées which it 
was receiving at the date when the infringement began. It asks for a large 
sum for loss of profits on its own sales during the infrlnging period. There 
is much to be said in favor of this claim, especially in view of the defend- 
ant's failure to furnish any useful data on the subject from its own expéri- 
ence. I consider, however, that on the subject of selling priées from year to 
year the évidence as a whole does not warrant a finding that the earlier rate 
of profit could bave been maintained. The gênerai compétition existing 
might well lead railroad companles which desired to use Bemis boxes to dé- 
cline to pay the old prlces for them. Other large car bullders like McGuire 
and Peckham were competitors in the fleld, and although there Is nothing 
in the évidence to indicate that their boxes were good enough to bave driven 
the Bemis boxes ont of the market, I am not satisfied that they would not 
hâve forced a réduction in priées. I décline, therefore, to adopt a measure of 
damages higher than the priées actually obtained by the plaintiff in the face 
of ail the compétition, includlng that of the Infringer. I consider, however, 
that the data appearing in the testlmony amply justifies me in fixing the prof- 
its lost upon defendant's sales at the same figure as the average profits made 
by the plaintiff during the period of nine years upon its own sales. I find 
that the plaintifiC's damage is as foUows: Loss of profits on sales of 37,867 
boxes, at an average selling priée per box of $10.06s/|j, less the maximum 
cost of production (includlng 10 per cent, manufacturers' profit) of $5.14, or 
an average profit per box of $4.92s/9, making a total damage of $186,642.24." 
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But the référée also computed the damages on the basis of royalty 
as an infringing user, making the findings upon that subject noted as 
follows : 

"If, however, there should be any doubt whether the plaintiff eould hâve 
contlnued to sell thèse boxes to its customers other than the défendant, had 
the défendant not dlstributed them throughout the same market as a part of 
its trucks or cars, the référée flnds that the figures above stated are a suffi- 
ciently aecurate estiniate of a reasonable royalty value for the patented de- 
vice. The défendant in a certain sensé mlght well be held to bave competed 
as a user rather than a seller, for it approprîated to its own use the plain- 
tiff's patented invention in its business of manufacturing and selling trucks 
and cars. By its own witnesses the défendant insisted that the selling value 
of the boxes could not be separated from the selling value of the trucks or 
cars. As previously stated, the référée does not consider this testimony con- 
vincing. Defendant's ofRcers and employés showed a marked disinclination 
to furnish any information contained upon their bocks and records. Even as 
to the amount of their sales the facts were not forthcoming until the wit- 
nesses called by the plaintiff for cross-examination were examiued at length 
as to the nianner in which defendant's books were kept. 

"Assuming, however, that it is true that the boxes were not sold as boxes, 
but were used in the ijusiness of manufacturing and selling trucks and cars, 
the référée flnds that the record furnishes ample data from ^\-hich to esti- 
niate the amount of a reasonable royalty or lieense fee which plaintiff should 
hâve received from the défendant for the latter's unlawful use of the plaiu- 
tiff's invention without compensation. No royalty having been agreed upon, 
it is a well-established rule that such royalty niay be calculated upon évi- 
dence showing the usefulness of the invention, the cost of manufacturing 
the device, and its market value. ïhe defendant's undertaking to manufac- 
ture and sell the infringing articles and its continuing to do so recklessly 
in the face of the pending litigation in the Massachusetts court, with full 
knowledge that it was from day to day injuring the business of the plaintiff, 
shows how highly the défendant valued the invention. I flnd, therefore, that 
tUe déviées were so satisfactory to the défendant and so well suited to the 
requirements of the market that the défendant would probably bave con- 
tlnued to purchase them from the plaintiff, as it did originally, had it not 
chosen to manufacture the boxes itself at the risk of liability for infringe- 
ment. 

"ïhe gênerai rule for cases of this sort, where there is no established li- 
eense fee, is stated in the leading case of Suffolk Co. v. Hayden, 70 U. S. 
(3 Wall.) 315, 18 L. Ed. 76. In that case the plaintiff had made no sales, it 
'had given no licenses, and there vv'as no évidence before the court of a mar- 
ket or a market priée established by the plaintiff before the iufringemeut. 
The court below nevertheless admitted évidence as to the uses and advan- 
tages of the device over devices previously used. There was also évidence 
of the extent to which the défendant had used it. The court charged the 
jury that they were to ascertain from the évidence the actual damages sus- 
tained. On appeal to the Suprême Court, Mr. .lustice Nelson, who wrote 
the opinion, said: 'ïbis question of damages under the rule given in the 
statute is always attended with difHculty and enibarrassment, both to the 
court and jury. There being no established patent or lieense fee in the case, 
in order to get at the fair nieasure of damages, or even an approximation 
to it, gênerai évidence must necessarily be resorted to. And what évidence 
could be more appropriate and pertinent than that of the utility and ad- 
vantage of the invention over the old modes or devices that had been used 
for working eut simllar results. With the knowledge of thèse benefits to the 
persons who bave used the invention, and the extent of the use by the in- 
fringer, a jury will be in possession of material and controUi:ig facts that 
may enable them, in the exercise of a sound judgment, to ascertain the dam- 
ages, or, lu other words, the loss to the patentée or owner, by the piracy, 
instead of the purchase of the use, of the invention.' 

"In the présent case the usefulness and advantage of the invention over 
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tlie prier metliodx are established. Tlie exclnsion of diist and rétention of oii, 
the saviîiff of labor in inspeetins and reflUiug the liox witli waste and hilu'i- 
cating material, and the avoldance of wear upon the bearing are showa by 
the persistent apin-opriation of tlie device by the défendant. We bave, in 
addition, proof of tlie exact uuniber of infringlng articles used by the défend- 
ant in its car or truck mannfacturing business, and (which was laeking in 
the SufColk Case) the cost of manufacture and the average priée which the 
plaintiff was able to obtain by selling the article itself. If an estimate of 
a reasonable royalty or license value for au invention is ever au ai)propriate 
and proper measure of damages, it is so in tlils case. 

"In Rose v. Hirsh, 94 Fed. 177, 36 O. C. A. 132, 51 L. R. A. 801, the plaintiff 
owned a patent for an improved umbrella stick. The défendant, formerly a 
custonier, ceased to pnrehase, and deliberately niauufaetured iuid used rods 
in its manufacture of umbrellas until enjoined. The court held that it was 
'reasonable to conclude' that if the appellees had not deliberately and wan- 
touly beconie infringers, and wrongfully trespassed on apiiellant's patent 
rights, they would bave purchased froni appellant the rods tbey used. "Thèse 
facts united afl'ord substantial, not niere conjectural, grounds on which to 
base the eonclnsion that the appellant by appellee's wrongful acts lost the 
sale of thèse particular rods, and to that exteut assuredly was daniaged. 
* * * The master, as we hâve seen, thought the évidence i)resented no 
defmite basis on which damages could be assessed. When the facts and cir- 
cuHistances attending this case are considered, it seenis to us the master 
was in this regard in error.' The cost of manufacturing was proved, as well 
as the selling t)rice previously existiug between the parties. The court, thew- 
fore, fouud the damages suffered by the trespass to be the profit on each 
infringlng article, based upon plaintiff's figures of the cost and the selling 
price. The only élément lu the above-oited case which is not présent In the 
case before the master is that there the défendant had no patent. The case 
wo\ild hardly hâve been decided otherwise, had the défendant succeeded in 
obtaining the apparent r»roteetion of a patent. 

"In McCune v. Baltimore & Ohio Railroad Vo., 154 Fed. C3, S?, G. C. A. 175, 
the plaintiff sued the défendant at law for damages for the infringement of 
a patent for locomotive ash i>an. The plaintiff had never granted a license, 
established a royalty, or manufactured or sold the patented device. There 
was testimouy tending to prove the défendant infringed the patent. There- 
upon the plaintiff offered to prove the utility and advantages of his patented 
device, that it had been approprlated and used by a number of other rail- 
roads, and that this use, beiug without his consent, prevented the establish- 
ment ol a mavket value therefor. This ofïer the coiirt re.iected, and dlrected 
a verdict for the plaintiff for nominal damages. Uiion error the court, in an 
opinion dellvered by Judge ButHngton, held ni)on the authority of SufColk 
v. Hayden, above ipioted, that gênerai évidence nuist be resorted to in similar 
cases and dlrected a uew trial. 

"In Creanier v. Bowers (C. C.) Z5 Fed. 206, Judge Wales, who dellvered 
the opinion, says: 'It Is further objected that there was no satisfactory proof 
that, If the défendants had not infringed, they would bave purchased froni 
the coniplainant patented reglsters equal lu number to the infriughig regis- 
1ers made and used by them. That the défendants would hâve made such 
purcliases is a reasonable conclusion froni the évidence. It is certain that 
they made large purchases at first, and that they did not, during the tlme 
they were infringlng, wholly cease buying froni the coniplainant, and thelr 
conduct conviuced the master that lu ail prohability they would hâve con- 
tlnued to buy at the same rate as formerly if they had not infringed. This 
canuot be considered as a con.iectural or spéculative Inference from the facts 
proved. It is true there niay be a possible doubt on the subject. but in cases 
of wanton infringement every doubt and diffleulty sliould be resolved agalnst 
the infringer. Rubber €o. v. Ooodyear, 9 Wall. S0:5, 19 L. Ed. 566. AU that 
is necessary, in order to prove actual damages, Is to furnish some reasonable 
basis or dat;t on which to calculate them, and, whenever the évidence is suffi- 
clently detinite to show the pecuiiiary loss suffered by the complainant, he is 
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entitled to be reiiiibursed, no matter whether tlie infringer gained anytliiiig 
by the infringeuient or not.' 

"In thus estiuiating a reasouable royalty value for the invention, I do not 
wisii it to l;e understood tluit I décline to flnd that there is proof of loss of 
profits. On tlie contravy, my ftnding is, as stated above, that plaintifï dld 
suffer loss of .profits. This is based upon the proved cost of production and 
proved usefuliiess of the iiarentcd article and the strong eireumstantial évi- 
dence that the niurket continiied to absorli approxiiuately a flxed nunjber of 
said articles .iftcr the infruigeinent liegan, thongh at lower priées. But 
whether the défendant sold the intrlnKiiig boxes as boxes or not, it uniiues- 
tionahly used them in its business as a car Imilder. For this use it is llable 
to the plaintiff in damages to an anionnt eijual to a reasonahle royalty. ïhe 
amount of such a reasonable royalty (allowing a 10 per cent, manufacturer's 
profit) is established by the proof in precisely tlie same nianner as was 
adopted aliove ni estiiiiatlng the auiouut of i)rofits lost by the plaintiff. I 
therefore flnd that the plaintiff's actual damage, whether on the basis of a 
reasonable rovaltv value, or on the liasis of a loss of profits on said 37,867 
boxes is a total of ifl 80,642.24." 

[3J It will thus be seen that the référée reached the same coitu;1u- 
sion by either method, and the question for us is whether substantial 
error has been shown either in method or resuit. The size of the 
award, if nothing else, calls upon us to be cautious in décision, and 
we hâve therefore scrutinized his findings with the care demanded by 
the situation. But it is not to be supposed (and the Pennsylvania dé- 
cisions support this statement) that the act of 1889 intended that the 
mère filing of exceptions should deprive such findings of ail value. It 
contains no language that shows so unusual a purpose, and we hâve 
no doubt that, even when a referee's findings of fact under that stat- 
ute are questioned, they are still entitled to great weight, and should 
not be set aside unless they appear to be clearly erroneous. Scott v. 
Scott, 196 Pa. 132, 46 Atl. 379; Hotchkiss v. Roehm, 181 Pa. 65, 
Zl Atl. 119; Bruch v. Philadelphia, 181 Pa. 588, 37 Atl. 818. And 
the burden of showing them to be erroneous is properly on the party 
excepting. If the court doubts concerning their correctness, the find- 
ings stand as the conclusions of a tribunal to whom the décision of 
a dispute has in the first instance been committed by the parties — as 
conclusions that should be accepted until overthrown by a clear con- 
viction of error. 

Applying thèse well-settled rules to the report now before us, we 
are unable to pronounce the findings of fact to be erroneous in any 
substantial respect. No doubt the référée was required to décide some 
difficult questions of fact. He had to choose between opposing vvit- 
nesses on some matters ; he had to décide which of two possible in- 
ferences should be drawn from testimony that wotild support either 
inference; and he had to weigh the value of évidence in the mass as 
well as in its component parts. But ail this was precisely his appro- 
priate function, and having performed it conscientiously, with great 
care and marked ability, his conclusions are not to be set aside merely 
because we ourselves might not hâve reached them, if we had been 
doing his work. In a vv'ord, we hâve not been convinced that the ref- 
eree's findings of fact are erroneous upon any vital point, and we 
therefore accept them as sound. 

[4J If his findings are not to be disturbed, the damages were prop- 
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erly measured eîther according to the rule of profits or to tlie rule of 
reasonable royalty. As to the first rule, the récent décision by the 
Suprême Court in Westinghouse, etc., Co. v. Wagner, etc., Co., 225 
U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, renders it superfluous to 
do more than refer to the discussion contained in the opinion: but 
we may add, in passing, that it was considered and applied. Roth 
V.. Harris {D. C.) 197 Fed. 929. If, however, the rule of reasonable 
royalty is the rule that should govern under such facts as are hère 
disclosed, we may refer to the cases cited in Rose's Notes to Suffolk 
Co. V. Hayden, 70 U. S. (3 Wall.) 315, 18 L. Ed. 76 (6 Rose, 504), in 
addition to the authorities discussed by the référée. 
The référée finds, as noted, that : 

"Defendant's officers and employés showed a marked disiuclination to fur- 
nisb any information contained upon tlieir books aud records." 

He also reported that an award of punitive damages would hâve 
been justified in the case, had not the defendant's conduct been re- 
lieved of wantonness by the patent under which it claimed to justify. 
He nevertheless found: 

"Defendant's conduet, bowever, wliile not teehnically wanton, appears to 
bave been in tbe highest degree reckless, both of conse(iuenees to itself and 
of injnry to the property riglits of the plahitifC. Its conduct in tliis respect 
bas been such as to .iustify a court in flnding any doubtful questions of fact 
against It, rather than in its favor." 

It vv^ould seem likely, therefore, that the finding of the référée on the 
proofs before him did not bear as hard on the défendant as would 
hâve been the case, had ail the évidence in their control been pro- 
duced. But a study of the proofs given satisfies us that the référée 
had before him sufficient testimony which, if believed, warranted his 
conclusion. In the first place, we hâve the fact that the défendant 
was a large buyer for a number of years from plaintif! of the box of 
the patent. In that respect the référée found : 

"Prlor to 1899, when it [the défendant] obtained its patent under which its 
infringing déviées were manufactured, it had been a customer of the plaintiff 
Company, and had manufactured niany trucks in which piaintiff's boxes 
were used." 

While thereafter défendant ceased purchasing plaintifli's boxes, it 
did not stop using boxes of that type, for the infringing box was but 
the plaintiff's box made by the défendant. The désire of the défendant 
to use that type of box would, therefore, had it not become an in- 
fringer, bave probably caused it to continue to purchase from the 
plaintilï. Its conduct, both before and during the period of infringe- 
ment, is wholly and only consistent- with the conclusion that the de- 
fendant would bave continued a customer of the plaintiff, had it not 
become an infringer. In Creamer v. Bowers (C. C.) 35 Fed. 206, a 
case in this circuit, it was said : 

"It is further objected tliat there was no satisfactory proof that, if the de- 
fendants had not Infringed, they would hâve purcUased from the complalnant 
patentod registers equal in number to the Infringing registers made and used 
by them. ïhat the défendants would bave made such purchases is a reason- 
able conclusion from the évidence. It is certain that they made large pur- 
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chases at first, and that tliey did not, during the time they were Infringing, 
wholly cease buying from the complainant, and their conduct convinced the 
master that In ail probability they would hâve contlnued to buy at the same 
rate as formerly, if they had not infrlnged. This cannot be eonsidered as a 
conjectural or speculating inference from the facts proved. It is true there 
may T>e a possible doubt on the subjeet, but in cases of wanton Infringement 
every doubt and difflculty should be resolved agalnst the infrlnger. Rubber 
Co. V. Goodyear, 9 Wall. 803 [19 L. Ed. 566]." 

Indeed, the character of the patent the défendant took out, which, 
as we hâve seen, was a spécifie form of the generic device of the 
plaintiff, shows the defendant's désire to continue the use of a box of 
that character. To say they could as well hâve purchased other de- 
vices is met by the fact that they did not. Indeed, their présent con- 
tention that they could hâve used devices provided with springs is 
negatived by their admission in their own patent of the worthlessness 
of such devices: 

"They are objectionable, for the reason that the springs either lose their 
elasticity in time, or are apt to break under pressure of end thrust of the 
axle, necessitatlng replacement, besides which said spriiig plates are more or 
less expensive." 

Moreover, we think the évidence tended to show the serious charac- 
ter of damage to the plaintiff caused by defendant's infringement. 
As found by the référée, the plaintiff's business — 

"proved to be profitable. There was a broad gênerai market, not only for 
the gears [which included the boxes], but for the boxes separately. The box 
proved to be dust proof in practice, and suitieiently tight to prevent leakage 
of the lubricating oil placed within it It was therel'ore possible to opéra te 
cars for long periods of time, approximating in niany instances a year, with- 
out replacing the oil ; whereas boxes witliont tlie dust proof feature liad to 
be packed with waste and cleaned every few days, aud required additional 
lubricating rnaterial to be placed in them at fréquent intervais. The exclu- 
sion of dust also prevented wearing of the bearings occasioned in other 
boxes by dust and grit flnding its way into the bearings. * * * The plain- 
tiff during the period from 1884 to 1892, had introdueed its boxes on 288 rail- 
roads * * * and its sales of boxes increased eaeh year. Among the car 
bullders to whom it sold was the défendant, and from 1884 to 1891 the list 
of customers who were car bullders increased steadily." 

The proofs show the volume and increase in the sale of boxes by 
the plaintiff was as follows: In 1885, 1,22.3; in 1886, 2,488; in 1887, 
4,239; in 1888, 5,422; in 1889, 6,797; in 1890, 9,051; in 1891, the 
year of the Baring panic, 6,761 ; in 1892, 9,390. They further show 
that plaintiff sold such boxes in 1889 for $12.13, in 1890 for $12.05, 
in 1891 for $11.05, and in 1892 for $11.14, and that the cost to the 
plaintiff of manufacture, including material, labor, and a due propor- 
tion of gênerai expense, was $4.67. It will thus be seen that during 
the six years ending with 1892 the plaintiff' had sold 44,118 at a profit, 
averaging the selling price of those years at $11.59, of $6.92 per box, 
or approximately $304,296.56. From thèse figures the substantial 
character of plaintiff's business and the value of its patent monopoly 
are apparent. 
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As to its ability to continue to handle that business, the référée 
found — ■ 

"as a fact that dnrins tliis period and siiliscKjiiently, uiitil the expiration of 
the patent, plaintiff posssessed a plant and workhi^ force and hud availalile 
sufïicient capital with whieh to continue to snpply its goods and lueet the 
deniands of a broad niai'ket." 

The référée also finds, and, indeed, the facts proven by the defend- 
ant's own witnesses and books show, tliat during the infringitig period 
covered by this suit, and not barred by the statute of limitations, viz., 
from 1892 to 1898, the défendant sold 37,867 boxes. Of thèse 9,568 
contained the large washer adjudicated in the Massachusetts case to 
be an infringement. The remaining 28,269 contained the small or 
axle washer only, which the référée found also infringed. The réf- 
érée f urther found : 

"By the dereudant's witnesses Adanis and Ikmlini^s it was clearly proved 
that the sales of the défendant increased froni year to year froni and after 
18V)2, whiJe the plaintiff's sales were deoreasinjr ; the nuirket ahsorl)insj; ap- 
pi'oxlniately the sanie nuniher as lu 18î)0 and 1892 (when tlie plaintiff's 
sales were larirest) until 1897 and 1898, when there was a slight réduction 
of the total sales hy hoth parties. The plaintiff granted no licenses to sell 
its hoxes. riaintiff's and defendant's niarkets and custoniers were to a large 
extent the sanie. Tliey were in constant eoniiietition with each otlier during 
the period in question. During that period the priées realized by the plain- 
tiff were gradnally reduced from about $12 per box to a little less thau $7 
per box." 

We think there was évidence tending to support thèse several find- 
jngs by the référée. Had this case been tried by a jury, the évidence 
was such that a trial judge would not hâve been justified in giving a 
jury binding instructions that it could only find nominal damages for 
the plaintiff. On the contrary, the évidence was such that différent 
men might reasonably draw différent inferences and conclusions as 
to the quantum of the plaintiff's damages, and consequently that ques- 
tion was for the jury. It follows, therefore, the question was equally 
one for the référée, and in the quantum of damages found by him we 
see nothing to constrain us, assuming we hâve that right, to set aside 
his findings and substitute some other method of assessing the dam- 
ages sustained by the plaintiff. As to the cost of manufacturing the 
boxes, the référée was justified in his finding by the proofs before 
him, and the only possible criticism as to his figures is one in favor 
of the plaintiff, in that it bas been charged and the défendant credited 
with an added 10 per cent, of manufacturer's profits, which would pos- 
sibly hâve accrued to the plaintiff, had it not lost the opportunity of 
realizhig such profit through defendant's infringement. 

[5] Complaint is made of the basis used by the référée in arriving 
at an average selling price. His method was to strike an average sell- 
ing price, based on the six infringing years involved in this suit and 
the three years preceding. It is contended that the noninfringing 
years should be excluded. On the other hand. there is strong reason 
for basing the selling price on the noninfringing years and excluding 
the infringing years, for the former represent the normal légal status 
during which the plaintiff was reaping the legitimate profits from iti 
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patent monopoly, while the latter represent that price depreciated by 
the wrongful compétition of the défendant. To base the price wholly 
on the infringing years is to enable the défendant to profit by its own 
wrong. Under thèse circumstances this court cannot say as matter of 
law that the référée erred in the basis he adopted in arriving at a 
selHng price based on six infringing and three noninfringing years. 
[6] Without entering into a detailed discussion of the many al- 
leged errors of the référée, we may say that after careful considéra- 
tion of them ail, we find no substantial ground for reversing the re- 
port, which is manifestly most careful, thorough, and able. Indeed, 
to the case generally may be applied what was said by Judge McKen- 
nan in Bigelow Carpet Co. v. Dobson (C. C.) 10 Fed. 385 : 

"AU that is left for presuiiiption is that the infringing carpets displaced in 
the niîirket the comiilainants' carpets, aiid lience that the profits which would 
hâve accrued to them upon tlie (piantity of cari)ets irat upon the niarliet is 
tlie nieasnre of their damages. Tliis j)resmnption. as against a wrougdoer. 
iH not unreasonable, and it has tlie sanction of nunieroiis décisions. Putnani 
V. Loniax [C. Cl Fed. 448; American Saw Co. v. Emerson [C. C] 8 Fed. 
806; McComb v. Brodie. 2 O. G. 117 [Fed. Cas. Xo. 8,708]; Westlalie v. 
Cartter, 4 O. G. 636 [Fed. Cas. No. 17,451]." 

To thèse may be added Blake v. Greenwood (C. C.) 16 Fed. 676: 
Cincinnati Co. v. Western Co., 152 U. S. 200, 14 Sup. Ct. 523. 38 L. 
Ed. 411 ; Corbin v. Taussig (C. C.) "137 Fed. 151 ; Lazier Cas Engine 
Co. V. Du Bois, 130 Fed. 834, 65 C. C. A. 172; Callaghan v. Myers, 
128 U. S. 617, 9 Sup. Ct. 177, 32 E. Ed. 547. 

By thèse cases the gênerai principle is established that the owners 
of a patent whose business is established, successful, and well equipped 
may recover from an infringer in an action at law the profits he would 
probably bave made on sales of the infringing device, and those profits 
are determined by the average profits made by plaintitï during a rea- 
sonable period. The financial outcome of this suit is serions to the 
défendant, but it must be borne in mind that this is but a tardy rép- 
aration for damages sustained by the plaintiff, whose established busi- 
ness has been undermined by the course of the défendant. Too often 
in the case of such unwarranted infringements the réparation made 
by the law has not been réparation in fact. The value of a patent 
lies in the substantial protection the law aff^ords in the way of injunc- 
tion or substantial damages. Moved by thèse considérations the Su- 
prême Court has lately said (Westinghouse v. Wagner, supra) : 

"It is to be borne lu mind that Oongress has legislated (Kev. St. § 4921 
[U. S. Couip. St. 1901, p. 'i'695]) with a view of aft'ording the patentée ample 
redress against the Infringer. It not only niakes the latter liable for damages 
■ — sometinies three-fold damages — but for ail prolits derlved from the use or 
sâle of plaintlffs invention. The rule as to the Imrden of proof has, however, 
lieen so applied that this statutory right has been often uullilled by those in- 
frlngers who had enough to smother the patent with improvements belonging 
to themselves or to thlrd person.s. In such cases the greater the wroug the 
greater the immunity ; the greater the number of improvements the greater 
the ditficulty of separatlng the profits. And if that dlflieulty could only be 
converted into an imposslbllity, the défendant retained ail the gains, because 
the injured patentées could not separate what the guilty infringer has made 
impossible of séparation. Manifestly such conséquences demonstrate that 
either the rule or its application is wrong. The rule is sound, for it but 
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announces the gênerai proposition that the plalntifF must prove Its case anfl 
carry the burden imposed by law upon every person seeking to recover œoney 
or property from another. But the . prlnciple must not be pressed so far as 
to overrlde others equally Important in the administration." 

Applying thèse gênerai principles, we reach the ends of justice by 
approving the referee's report and affirming the judgnient entered 
thereon in the court below. 



STANDARD PLUNGBR ELEVATOB CO. v. STOKES et al. 

(Circuit Court of Appeala, Second Circuit. November 11, 1912.) 

No. 35. 

Patents (| 328*) — Construction — iNraiNOEMENT. 

United States patent No. 899,224, for a hydraulle elevator, tn whlch 
the invention consisted of supplementlng the force of the water pump 
by that derived from a water column, held not infringed by défendants' 
structure, comprlslng a compressed air exhaust tank with a short loop 
exhaust pipe containing a perpendicular water column of no considérable 
height, Intended to operate only as a safety valve, and affordlng no con- 
sidérable statlc pressure. 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Henry G. Ward, Judge. 

Suit by the Standard Plunger Élevator Company, as exclusive li- 
censee, against William E. D. Stokes and others, for alleged infringe- 
ment of United States patent No. 899,224, granted September 22, 1908, 
to Thure Larsson, one of the défendants, for a hydraulic élevator. 
From an order awarding a preliminary injunction, défendants appeal. 
Reversed and remanded, with instructions to dismiss. 

This cause came hère upon appeal from an order awarding a pre- 
liminary injunction. Upon the hearing, by agreement of both parties, 
some additional documents were added to the record, and a stipula- 
tion entered into that the cause should be treated as if the appeal were 
from an interlocutory decree for injunction and accounting. The court 
approved the stipulation, and the cause will be disposed of in accord- 
ance therewith. The suit is the usual one for alleged infringement of 
United States patent No. 899,224, granted September 22, 1908, to 
Thure Larsson, one of the défendants, for a "hydraulic élevator." 
Complainant sues as the exclusive licensee. 

L. W. Southgate, of New York City, for appellants. 
C. V. Edwards, of New York City, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit JudgeS. 

LACOMBE, Circuit Judge. There is a sharp controversy as to the 
interprétation to be given to certain written contracts between Larsson 
and the complainant or its predecessors. This branch of the case need 
not be discussed, since the défendants concède that they are estopped 
from denying the validity of the patent, and complainant concèdes that 

*For otlier cases see s«m* tepic & § ncmbeb ia Dec. & Âm. Dlgs. 190T U date, & Rep'r Indexes 
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défendants are at liberty to contend for such a construction of the 
claims of the patent as will leave défendants' structure outside of the 
scope of those claims. 

The structure covered by the patent is a hydrauHc elevator of the 
direct-acting plunger type. In this type the car is mounted on a plunger 
or piston, which runs through a stuffing box into a cylinder. The cyl- 
inder is of sufficient depth to receive the plunger when the car is at its 
lowest level. The plunger is elevated by the action of water, which 
is forced into the cylinder under pressure by a pump. The water en- 
ters the pump from a storage tank, and, after being acted upon by the 
pump, passes into an air pressure tank, called a supply tank, from 
which it is fed into the cylinder by the opération of a valve worked 
by the elevator man. As shown in the patent, there is no air pres- 
sure in the storage tank. The elevator car rises under the action of 
this water thus forced into the cylinder till it reaches its upper level. 
When it descends, the plunger forces out the water in the cylinder, 
which then flows back into the storage tank— aiso sometimes called 
the exhaust tank, since it receives the water from the cylinder after it 
has done its work. In order to reduce the amount of power exerted 
to move the plunger and car, they are counterweighted. We may now 
consider the patent in suit. 

The spécifications state that, although it was quite practicable with 
short-run elevators to counterweight the car and plunger, so that the 
pump did not hâve too much work to do, there were serions difficulties 
and some unsafety in thus operating long-run elevators. "This is due 
to the fact that, in raising a long plunger and a comparatively heavy 
car, comparatively heavy weights are set in motion. This in itself 
would not be objectionable, if it were possible to counterweight plung- 
er and car up to the full lirait of weight, less the amount of weight 
required to start the unloaded car on its downward travel, which is the 
limit to which comparatively short-run, low-speed plunger elevators 
may be counterweighted." After pointing out why it is that long-run 
elevators cannot be counterweighted to the same limit as short-run 
ones, and showing the resuit of an over-counterweighted System of this 
kind, the patentée says : 

"In the high-speed plunger elevator plants of over 200 feet run, wbich hâve 
already been practically Installed, it has been found necessary to bave a 
prépondérance of weight in the plunger and car over the weight of the coun- 
terweight of nearly 3,500 pounds, and the efflciency of such elevators as here- 
tofore installed has been decreased by the amount of power necessarily 
wasted in raising this unbalanced dead weight at eaeh stroke of tbe elevator." 

He then discloses the spécial object of the invention, which is to 
provide a water-circulating system for plunger elevators, in which a 
water column will be acted upon by the unbalanced weight of the 
plunger and the car during the downward movement of the elevator. 
By this means a certain amount of pressure will be stored for use at 
the next opération, which pressure will assist the opération of the 
pump, so that the amount of work to be actually performed by the 
supply pump will be diminished and a greater efficiency thus insured. 

In prior Systems, as the patentée says, the inlet and outlet pipes, 
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through which thp water passes to and from the cylinder, were con- 
nected with the supply pump and storage tank in the basement or 
lovver part of the building. Since there was no air pressure in the 
storage tank, and it stood substantially at the level of the outlet from 
the cyhnder, there was nothing to impart pressure to the water in 
the storage tank or in the pipe running therefrom to the pump. In 
the invention disclosed, however : 

"The Inlet and ontlet pipes exteiid up liito tbe builcliiifr for sulticietit dis- 
tance to form water coluivais to act as liereinafter described. At its iipper 
end tiie outlet pipe is conneeted with a storage taiilc, aud the water from the 
storaj^e tank Is pumped iuto an air-pressnre tank. * * * lustead of hav- 
ing two se]>ai-ate water coUunns, and instead of locating the pump in the 
npper part of the buildins^, 1 niay eiuploy a sinijle water cohmui, wliieh is 
conneeted to the lower part of the storage tank. A water eolmnn tlius lo- 
cttted will aid the oi)eration of the ordinary donble-acting pumps eniployed 
in the usual elevator plants in the proportion that the static pressure of the 
water colr.niu bears to the workiug pressure refivilred for the ele-vator. 
» * * Xn the o])eration of a plnnger elevator, constructed according to niy 
Invention, the necessary prépondérance of pluuger and car over the co\inter- 
weight will operate during the dowu strolce of the elevator to raise a vviiter 
cohimn, lifting a certain amount of water to the elevated storage tank, 
which will give a certain stntie head or pressure of water, which will diuiin- 
Ish the anionnt of VA-ork re<julred to be done by the supply pump." 

After pointing out that a 250-foot run elevator plant, with a certain 
counterweight and plunger dianieter, will require 200 pounds working 
pressure to secure the desired speed of opération, the patentée says : 

"In direct plunger elevators as heretofore installed, this entire woi'king 
pressure of 2fK) iHiunds is furnished witirely hy the supply pump. while in an 
app.aratus constructed according to uiy invention, iiwro than half the icork- 
ing pressure will be supplied t>y the water colunm." 

The drawings of the patent show the storage tank located at about 
the upper level of the nioving car. In an illustrative diagram used on 
the argument, the storage tank itself is located near the lower level; 
but the pipe which connects the storage tank with the pump rises to 
a level so far above them before it turns to complète its connection 
that there is a column of water contributing the required static pres- 
sure in aid of the pump. Such an arrangement is manifestlj' an équiv- 
alent of the water circulating System of the patent. The claims read : 

"1. In a hydraulie elevator systeni, the comlnuation of a vertical cylinder, 
a pluuger riuuiing in said cylinder, a car on tlie uiiper end of the iilunger, a 
counterl)a lance for tiie greater part of the weight of the car and plunger, 
with the counterweight cables acting to otfset tbe buoyancy of the phinger, 
a to-and-froin pijie opening into the upper end of the cylinder, a storage tank 
conneeted tliereto aud located far eixntgh above the upper end of the cylinder 
so tliat its static pressure will sulistantially lialance the prépondérance in 
weight of plunger and car over their counterbalance, a pressure tank, and a 
puinp interuiediate tlie storage tank and pressure tank; said parts beiug 
arranged so that tlie static pressure of the storage tank will assist the opéra- 
tion of the pumi) in raising tbe elevator. 

"2. In an elevator systeni, the coml)hiation of a vertical cylinder, a plunger 
working therein, a car on the uiiper end of the plunger, a counterbalance for 
the gi'eater t)art of the weight oi: tlie car and plung("r, with tlie counterweiglit 
cailles acting to offset the buoyancy of the plonger, a to-and-froni pipe con- 
neeted to tbe ut)per end of the cylinder, an elevated storage tank, an outlet 
pipe leading thereto, a pressure tanlv, a pumii intermediate the pressure tank 
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and storage tank, an Inlet pipe from the pressure tank to tlie to-and-from 
pipe, and a valve controlled from the car for Connecting the to-and-from pipe 
vvith the inlet pipe and tire outlet pipe as required." 

Thèse extended quotations taken from the patent show most clearly 
what it was that the patentée had in mind, what he disclosed, and 
what he has covered by the patent. He supplemented the force of 
the pump by coupling with it the force derived from a column of wa- 
ter. This, in scientific language and in common speech, is knovvn as 
static pressure. It is the weight of the water. The static pressure 
of a column of water varies vvith its height. Roughly speaking, a 
pound pressure per square inch will be derived from each two feet 
of a water column. The patentée arranged his System of water cir- 
culation in such a way as to produce a column of water whose static 
pressure "would substantially balance the prépondérance in weight of 
plunger and car over their counterbalance." Manifestly this water 
column must be of some substantial height; for, if it were not, it 
would not produce the pressure required. 

In défendants' structure, which is complained of, the storage tank 
or exhaust tank contains compressed air, which is maintained at a con- 
stant pressure of 20 pounds. This sort of closed tank, where com- 
pressed air acts upon whatever water may be forced into it, was used 
in this art before Larsson's patent. To what extent this pressure is 
used by défendants towards supplementing the force of the pump in 
overcoming the unbalanced weight of plunger and car is immaterial. 
Défendants contend that it opérâtes only to overcome the hydrostatic 
head of water in some of the cylinders below the top of those cylin- 
ders, and has doue its work before the water from the pump begins 
to operate on the plungers. Some of thèse elevators start upwards 
from a plane 30 feet above the engine room floor. But if, as com- 
plainant contends, this pressure from the storage tank does operate 
to supplément the force of the pump, it is not static pressure, but fluid 
pressure, and the patent is strictly confined to static pressure, the pres- 
sure produced by the weight of a column of water. The patentée 
makes no use of any fluid pressure in the storage tank, and claims 
none. 

There is a loop from défendants' exhaust or storage tank, which is 
an overflow pipe with a weighted valve set to blow off at 20 pounds, 
so that if that pressure be exceeded in the tank a portion of the wa- 
ter will escape. This loop does contain a perpendicular column of 
water, which, of course, exerts static pressure. The défendants con- 
tend that it (the blow-ofï) may never work for years in the opération 
of the apparatus, and that it has no function except to form a safety 
valve. But if some of this static pressure does reach the piston, it 
does not follow that the structure infringes. The défendants hâve no 
elevated tank, or elevated pipe leading from the tank — no water col- 
umn of such a height as to secure pressure so great as materially to 
aid the purnp. The whole teaching of the patent is that the column 
of water must be of considérable height. If it is not, it will not oper- 
ate as the patent says it is intended to, because then its static pressure 
200 F.— 49 
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would be so feeble as not to help the pump materially, which is the 
very thing sought. The spécifications and drawings show a static 
pressure of 100 pounds to the square inch, which in the structure de- 
scribed therein gives a back pressure of over 3,400 pounds as against 
a prépondérance in weight of plunger and car over counterbalance of 
about 3,500 pounds. 

Défendants' little overflow pipe holds a column of only 18 Inches in 
height. Even if the static pressure of that column does contribute 
at ail to the force that moves the elevator, the amount of its contribu- 
tion is too trivial and unimportant to constitute infringement. 

The order is reversed, with costs to appellant, and the cause re- 
manded to the District Court, with instructions to dismiss the bill, with 
costs. 



STANDARD PLUNGER ELEVATOR CO. v. STOKES et al. 

(Circuit Court of Appeals, Second Circuit. Noveiuber 11, 1012.) 

No. 106. 

Patents (§ 828*) — Suit for Inikikgbment — Pbeliminaey Ikjuxction — ■ 
Plunger Elevatobs. 

An order afflrmed, which denied a preliminary Injunctlon against in- 
fringement of the Larsson patent, No. 903,905, for a plunger elevator, 
unadjudlcated, on the ground that infringement was not shown with 
suffieient certalnty. 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Julius M. Mayer, Judge. 

Suit in equity by the Standard Plunger Elevator Company against 
William E. D. Stokes and others. From an order denying a prelim- 
inary injunction, complainant appeals. Affirmed. 

For opinion below, see 196 Fed. 47. 

This cause cornes hère upon appeal from an order denying a mo- 
tion for a preliminary injunction. The suit is the usual one for in- 
fringement of United States patent 963,905, for a plunger hydraulic 
elevator, granted July 12, 1910, to the défendants for an invention 
made by one of them, Larsson. 

C. V. Edvv'ards, of New York City, for appellant. 
L. W. Southgate, of New York City, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. It is unnecessary to discuss the questions as to 
title which arise upon the construction of an agreement between the 
parties. It is not disputed that, ahhough that agreement be construed 
precisely as complainant contends it should be, défendants are free 
to show that the device they are making is not within the ckdms of 
the patent as the same should be interpreted in view of the prior state 
of the art. 

The improvement relates to certain détails of construction of the 
plunger, the stuffing box through which it moves, and certain guiding 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mechanism at the lower end of the plunger. The patent has never 
been adjudicated, and there are no unusual considérations to justify 
making this case an exception to the rule that the complainant must 
prove a clear case to warrant the issuing of a preliminary injunction. 
To sustain a charge of infringement against defendant's device, the 
three claims in controversy would hâve to be given a broad construc- 
tion ; and this, too, despite the présence in the art of earlier patents 
in which, apparently, Larsson had found the source of his operative 
parts. From his study of the case the District Judge reached the con- 
clusion that the inventive thought described in the claims is not em- 
ployed in defendant's structure. We do not think it necessary to 
discuss this proposition, because the record at final hearing may be 
fuller than this one; but we fully concur with the conclusion, also 
expressed by the District Judge, that, whatever be the resuit on final 
hearing, the complainant's contention that défendants' structure in- 
fringes is by no means so clear as to warrant the issue of a prelim- 
inary injunction on an unadjudicated patent. 
The order is affirmed, with costs. 



SAYRB et al. V. McGILL. TICKET PUNCH CO. 

(District Court, N. D. Illinois, E. D. October 3, 1912.) 

No. 30,472. 

1. Patents (§ 310*) — Infringement — Pleading — Multtfaeioussess. 

Where the saine acts constitute both infringement of a patent and 
unfair compétition, causes of action for each may be joined in the same 
blll, and wlll not render it multifarious. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540 ; Dec. 
Dig. § 310.*] 

2. Tkade-Maeks and Trade-Names (§ 92*) — Suit for Unfair Compétition 

sufficiency op blll. 

Injunctive relief in a case of unfair compétition by imitating a pat- 
ented article sliould not be decreed for any acts which would not consti- 
tufe unfair compétition after the patent has expired, and where a suit 
for such unfair compétition is joined with one for infringement, the blll 
must disclose a fraudulent appropriation of those Insignla or arbltrary 
features of the device, which do not enter into the question of Infringe 
ment. 

[Ed. Note. — For other cases, see Trade-ilarks and Trade-Names, Cent. 
Dig. i§ 102, 103; Dec. Dig. § 92.* 

TJnfalr compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376.] 

3. Trade-Marks and Teade-Names (§ 68*) — "Unfatk Compétition." 

"Unfair compétition" is the ijassing ofif, or attempting to pass ofï, upon 
the public the goods and business of one as being the goods and business 
of another. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79; Dec. Dig. § 68.* 

For other définitions, see Words and Phrases, vol. 8, p. 7174.] 

4. Words and Phrases — "Palm Off." 

To "palm oft" means to impose by fraud; to put off by unfair means 
(citlng 6 Words and Phrases, p. 5159). 

*For otber casea see Bame topic & i nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 



772 200 FEDERAL REPORTER 

In Equity. Suit by Louis A. Sayre and Howard A. Sayre, individ- 
ually and as partners under the firm name of L,- A. Sayre & Son, 
against the McGill Ticket Punch Company. On demurrer to bill. 
Sustained in part. 

Minturn & Woerner, of Indiànapolis, Ind., for complainants. 
Brown & Hopkins, of Chicago, 111., for défendant. 

KOHLSAAT, Circuit Judge. Demurrer to amended bill. The bill, 
as amended, charges infringement of certain letters patent for ticket 
punch, also that défendant — 

"Is guilty of uufulr compétition in tvade, in tliat it iias not only copied the 
élément (éléments) of the patentcd device, bnt the very forni of it, takhis; 
advantage of the trade whlch bas lieen worked Tiji hy the complainants for 
it, and palmin.g off its own product npon the public as Ihat of your orators. 
and is continnins and threatens to continue said nnlawful acts, « * * 
lias copied and is now copyin.ïr, and threatens to continue to copy, the cuts 
and illuRtratio]is and priutcd matter of coniplainaut, * » * and has 
placed no distin^uishing mark, name. or addrrss on its said ticket pnnches 
to indicate that they were made by the défendant, and because of each and 
ail of the matters aliove complained of the trîide and custoniers of coniplain- 
aut hâve been aiid will be led to Uelieve that the ticket pnnches sold by de- 
fendant * * « are made nuder said patent Xo. (î!)S,S20. and are of the 
same <ina!ity as the ticket pnnches made and sold by complainants. * * * " 

Two grounds of demurrer are urged: (1) That the bill is multifari- 
ous, in that it joins a charge of patent infringement with one of un- 
fair compétition; and (2) that the allégations of the bill are not suf- 
ficient to sustain a charge of un f air compétition. 

[1] The objection of multifariousness bas not been seriously 
pressed; défendant granting its reply brief "that, where both mat- 
ters arise out of the same acts and transactions," the objection does 
not lie, citing Havens v. Burns (C. C.) 188 Fcd. 441, and not attempt- 
ing to deny that both matters do arise out of the same transactions. 
There seems to be no good reason why both charges cannot be con- 
veniently passed upon in a single suit at less expense and annoyance 
to both parties than if divided. Harper v. Holman (C. C.) 84 Fed. 222. 

[2] The greater part of the argument bas been directed to the al- 
leged insufficiency of the allégations of ur.fair compétition; défend- 
ant contending that : 

"Likencss in mechanical eleiuenlK, "or even in the form of an article, does 
not suffice to predicate a charge of nnfair conriieiition in trade." 

The rule contended for cannot be admitted without qualification : 
If a complainant shoukl allège that it manufactured a patented device 
in a peculiar, arbitrary, or fanciful form (not necessarily such as might 
be protected by a design patent), and that such form had become 
known to the purchasing public as indicating the origin or source of 
manufacture, it can hardly be doubted that the allégation would be 
sufficient to sustain a charge of unfair compétition against one who 
copied such peculiar and distinctive form. 

But complainants bave not alleged that the distinctive form in vi'hich 
their patented device is said to hâve been manufactured had become 
generally known to the trade as indicating goods of complainants, 
nor bave they distinctly alleged that the copying by défendant of the 
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form of their device resnlts in confusion in the public minci as to the 
identity of the source of manufacture of the goods. 

[3, 4] It would seem that the allégation that défendant is "palming 
off its own product upon the public as that of your orators" might be 
a sufficient charge of unfair compétition, for unfair compétition is de- 
fined as : 

"Passins off, or attemptirig to jjnss ofï, upon the public the goodis or busi- 
ness of oue iiiau as biW'i the fi'oods or busitiess of another" t2.S Aiii. & Eng. 
Ency. of I,. [l'd iOd.l 409, citing C. F. Siniiiions Medicine Co. y. Jlansfleld 
Drug Co., 9;.{ Tenu. 84, 2;} S. W. 1()5). and " 'to ])ahn off' iiieanw to impose by 
fraud ; to iiut off iiv unfair nieuns * « * " (AVords and l'iirases .Judicial- 
ly Defiued, vol. 6, page 5159, eiting llobart v. Xoung, 6.3 Vt. P>(i3, 21 Atl. 612, 
12 L. K. A. 693). 

But complainant, summarizing the effect of the alleged wrongful 
acts, says : 

"Because of each and ail of the inatters above coniplained of [i. e., eopying 
the form of the device, palming off, etc., eopying cuts, illustrations, and 
printed matter, failing to place on its goods any distiuguisliing mark] the 
trade and custouiers of complainant hâve lieen and will be led to believe 
that the ticket punches sold by défendant are [not of coniplainiint's manu- 
facture, but] madc under said patent * * * and are of the nume quality 
as the ticket punche^ made and sold by complainants. » * * " 

If the only efifect of the acts coniplained of is that the public is 
led to believe that defendant's punches are made in accordance with 
complainants' patent, and are as good as those manufactured by com- 
plainants, it is clear that there is no confusion in the public mind as 
to the source of manufacture of defendant's goods, and consequently 
there is no unfair compétition. 

The allégations of the bill as to unfair compétition call for no re- 
dress other than that which would be granted in a détermination of 
the question of infringement. Injunctive relief in a case of unfair 
compétition is not a cumulative remedy with infringement. It should 
not be decreed for any acts which would not constitute unfair compéti- 
tion after the patent had expired. When combined with a suit for in- 
fringement, as hère, it must disclose a fraudulent appropriation of 
those insignia or arbitrary features of the device of the patent which 
do not enter into the c^uestion of infringement, but which are used to 
gain for the manufacturer and seller a réputation and good will, aside 
from the patent monopoly. It would reach advertising matter cal- 
culated to deceive in that respect. Therefore, while it is conceivable 
that the two causes of action may be joined, practically there would 
seem to be little need of resorting to such practice. 

In the présent case, as stated, were the injunction granted, it would, 
theoretically, at least, bave the effect of prolonging the monopoly of 
the patent, whether sustained or not, for an unlimited period. As 
was said by the court in Singer Mfg. Co. v. June Mfg. Co., 163 U. S 
169, 16 Sup. et. 1002, 41 L- Ed. 118: 

"It follows as a matter of course tliat on the termina tion of the patent 
there liasses to the publie the right to niake the machiue lu the form in which 
It was constructed during the pateut." 

That "form," it seems reasonable to conclude. would cover the es- 
sential, but not the arbitrary, characteristics (as ornamentation, etc.] 
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of the device, the appropriation of which would indicate an intention to 
convey the impression that the new article was the actual product of 
the patentée — that its workmanship was the resuit of his skill and care- 
fulness. 

It is thus évident that the demurrer to so much of the bill as seeks 
to restrain unfair compétition is well taken. 

The demurrer is sustained. 



PETBRS V. CHICAGO BISCUIT CO. et al. 

(District Court, N. D. Illinois, E. D. October 3, 1912.) 

No. 27,869. 

Patents (§ 328*) — ^Novelty — Package eoe Biscuits. 

The Peters patent, No. 621,974, for a metUod of and means for packing 
biscuit, crackers, and the like, the package consisting of a carton, havlng 
an interfolded lining of wax or paraffine paper to exclude the dust and 
moisture, is void for lack of patentable iiovelty, in view of the prior art. 

In Equity. Suit by Frank M. Peters against the Chicago Biscuit 
Company, Augustus B. Crossman, Michael J. Flanagan, and Michael 
J. Hogan. On final hearing. Decree for défendants. 

Charles K. Offield, of Chicago, 111., Earl D. Babst, of New York 
City, and Offield, Towle, Graves & Ofiield, of Chicago, 111., for com- 
plainant. 

Paul Bakewell, of St. Louis, Mo., and P. C. Dyrenforth, and W. 
W. Gurley, both of Chicago, 111., for défendants. 

KOHLSAAT, Circuit Judge. This cause is now before the court 
on final hearing. The bill charges infringement of patent No. 621,- 
974 for method of and means for packing biscuit, crackers, or the 
like, granted to F. M. Peters March 28, 1899, the four daims of 
which read as follows, viz. : 

"1. The herein described method of packing biscuit, crackers, or the Uke, 
'which conslsts in conipletely enveloping the same in an uncut or contlnuous 
lining or protective sheet and an outer sheet or blank of heavier, but flexible, 
materlal provided wlth marginal flaps, by superposing the lining or protec- 
tive sheet upon the blank and then simultaneously folding both said sheet 
and said blank by the aid of a sùitable former into the form of a box or car- 
ton, overlapping and tucking said fiaps during said foldiug and thereby inter- 
folding the marginal portions of the lining or protective sheet wlth the flaps 
of the blank and securlng the flaps to hold tha package closed, substantially 
as described. 

"2. The herein described box or carton for crackers, biscuit, or the like, 
comprising an Internai lining composed of a sheet of protective paper coni- 
pletely enveloping the contents, and an outer slieet of heavier, but flexible, 
materlal havlng overlapping and interlockiiig flaps wlth whieli the marginal 
portions of the lining sheet are interfolded, substantially as described. 

"3. The herein described box or carton for biscuit, crackers, or the like, 
comprising an internai protective lining composed of a single contlnuous or 
unbroken sheet of materlal, such as waxed pai>er, and an external eovering 
of heavier, but flexible, material sultahly eut aud scored to iirovide overlap- 
ping and tucking flaps, said sheets being adapted to be simultaneously folded 
while oue is superposed upou the other, and said flaps being overlapi)ed and 
tucked and the marginal portions of the lining interfolded therewith and 

•For other cases see same topic & S numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the package thereby secured without extraneous fastening means or perforat- 
ing the llning, substantially as described. 

"4. The hereln described box or carton, comprising an Internai protective 
lining composed of a single continuous or unbroken sheet of materlal, such 
as waxed paper, and an external coverlng of heavier materlal suitably eut 
and scored to provide overlapping and tucking flaps, and said llning sheet 
belng of such dimensions as to provide a top fold adapted when folded to af- 
ford a triangular flap of greater length than the width of the box, and to 
be engaged by the top flap of the external coverlng and pass therewith Into 
the space betvveen the edges of the front of the covering and the llning sheet, 
sald flaps being overlapped and tucked and the marginal portions of the lln- 
ing interfolded therewith, and the package thereby secured without extrane- 
ous fastening means or perforating the llning, substantially as described." 

In brief, the patent covers the method of packing biscuit, etc., in 
a carton formed by imposing upon any of the well-known suitable 
forms for a folding box, including a top or cover, an uncut, flexible 
sheet of wax or paraffine paper, and then interfolding the form and 
uncut sheet together in the usual manner of folding cartons, so that 
the wax or paraffine paper will form a complète and unbroken lining 
to the carton, and the two become a unitary packing box. The patent 
aiso covers the packing box thus obtained. 

The patent in suit was sustained by the Circuit Court for the East- 
ern District of Missouri. Peters v. Union Biscuit Co. (C. C.) 120 Fed. 
679. On appeal the Circuit Court of Appeals held it invalid. 125 
Fed. 601, 60 C. C. A. 337. Suits were afterward brought in the 
Southern district of New York, the district of Connecticut, and the 
district of Indiana, in ail of which such action was had as that the 
validity of the patent was sustained. In thèse cases, however, the 
decrees were entered without contest. In the présent case, com- 
menced August 24, 1905, it was sought to hâve the court dispose of 
the cause on demurrer, which motion was denied. The record now 
before the court is in many respects new, and apparently very full, 
so that complainant is entitled to an independent investigation of the 
facts and the law, notwithstanding the results of other litigations, ex- 
cept in so far as the latter bear persuasively upon the facts now before 
the court. The défenses interposed are: (1) Want of invention; 
(2) noninfringement. 

The object sought in the use of the inner lining is the approximate 
exclusion of air, moisture, dirt, and insects. This end is in practice 
further accomplished by complainant's practically exclusive licensee, 
the National Biscuit Company, by the use of an outer sealed wrap- 
per or envelope, entirely inclosing the package and contents. This 
wrapper, the patentée asserts, is mainly for advertising purposes, by 
the licensee. It is not claimed that a package formed with a wax or 
paraffine paper lining is new, but it is insisted by complainant that the 
combination of such a lining with, and adjusted to, the forms or blanks 
prepared for use in constructing completely inclosed cartons in such 
a manner that the lining shall interlock with the slits, tongues, and 
flaps of the form,' notwithstanding it be itself uncut, is new. 

With référence to the prior art, a number of patents hâve been 
placed in évidence, which défendants assert disclose whatever of pat- 
entable novelty may otherwise hâve existed in complainant's concept. 
On examination of défendants' expert, six of thèse were selected as 
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disclosing the idea of the patent in suit, viz. : H. M, Albert patent, 
No. 355,;496, for a paper box or basket, granted January 4, 1887 ; 
patent No. 550,870, granted to J. R. Cook December 3, 1895, for a 
box of cardboard or other similar material ; patent No. 257,522, 
granted to S. H. Smith May 9, 1882, for box or bucket for berries, 
etc.; patent No. 285,456, granted A. Brehmer September 25, 1883, 
for a paper box; patent No. 232,930, granted to J. Bower October 5, 
1880, for a waterproof paper bag; and patent No. 218,650, granted to 
James H. Weaver August 19, 1879, for a mail matter packet. An 
examination of the record leads to concurrence in this sélection as 
being fairly représentative of the prior art. 

Bearing in mind complainant's insistence that bis device was the first 
complète wax paper lined carton or packing box for crackers and the 
like, in which the lining is throughout and practically integrally in- 
terlocked with the tongues, flaps, and slits of the carton form, do thèse 
prior patents disclose the Peters box? As above stated, the Albert 
patent calls for a paper box or basket for carrying ovsters and other 
moist substances ; i. e., for a waterproof paper box without cover. It 
provides for a strawboard box with a thin manila paper lining pasted 
on the inner walls, but loose at the outside folds — 

"whereby the two layer.s of paiier are intégral to foi'iii the iuiier walls of the, 
box. * * * rjjjg {■^y(, pivper là.vei's are pasted (osether oiily at those parts 
whlch form the limer walls of the lu»x, wliile at tliose parts whieh form the 
outside folds or laps the liuinf; Is unattached to the strawboard, to allow it 
to be lapped at two sides with the latter." 

The four sides of the form are raised to form the box, while the 
corner sections of the lining are turned and folded or lapped in be- 
tween the strawboard sections a and its corner sections c, etc. The 
folded ends are held in place by the ends of the bail or handle, which 
are bent into the shape of hooks. The form used provides for no 
top part or cover, so that the carton is purposely left open at the top. 
This device evidently involves the interlockiiig of the folding parts 
of the lining with the form, but lacks the interlocking tongue and 
groove ends, a bail end being used instead, and, as above stated, also 
lacks the top cover. (3therwise the steps taken closely resemble those 
of the Peters patent. 

The Cooke patent discloses a box for use by bankers in the trans- 
portation of bank notes, etc. 

"The esseiitial teature * * * résides in pastinfî or othcrwise securinj; 
to the blank from whicii the box is built iip a wrappor in sneh luannor that 
the sanie eau be ntîlized in like inanuer as a sejiarate sheet of wrapping 
paper, ha\-ing the advantafïe, however, of being ahvays attached to the box 
and of being the proper size." 

As disclosed by the patent, this device bas no interfolding or in- 
terlocking features. It was suggested by the examiner, and concurred 
in by the Circuit Court of Appeals for the Eighth Circuit in Union 
Biscuit Company et al. v. Peters, aforesaid, that it would not involve 
invention to place the wrapper on the inside of the box instead of 
the outside. The mère reversai of the parts, resulting in the same 
relation thereof to each other, would be attained by bending the mem- 
bers of the form or blank in the opposite direction, were that possi- 
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ble; but if, by reversing the order, the lining entered into a new re- 
lation to the form, and became interlocked, and practically intégral 
therewith, constituting a unitary structure, the statement of the ex- 
aminer mav not, if the resuit be new, go undisputed. Except for the 
paste, Cooke had two distinct boxes. His fiapswere secured by seal- 
ing wax. and bave no means for interlocking with each other. While 
he might hâve used a différent form and reversed the relation of the 
two sheets. he did not bave the idea. 

The Smith patent covers a box or bucket for carrying oysters, fruit, 
etc., which seems to be the box of Albert, which it précèdes, plus an 
ordinary cover. It is not a closed box, however, as the openings for 
the bail ends and cover leave libéral opportunities or points of un- 
desirable access and egress. It is made from a sheet of wood veneer. 

The Bower patent calls for a waterproof lined paper bag. The lin- 
ing or waterproofing is attached to the outer bag only by means of 
one pasted edge. There is no carton or interfolding. Except for the 
pasted line, there would be two independent bags. 

The patent to Weaver calls for "a packet consisting of a sheet of 
paper and of a sheet of ilexible métal folded together at the seams 
or joints, the said metallic sheet having the property of stiffness or 
rigidity to a sufficient degree to serve to hold together firmly the parts 
united at the seams and at the mouth." The métal may be either on 
the inside or on the outside of the sack. 

The Brebmer patent is for a form or carton for a closed box with- 
out lining. 

In addition to the foregoing, défendant adduces patent No. 288,- 
255, granted to H. S. Munson November 13, 1883, for a lined paper 
box known as a knock-down box. The interior lining is eut to the 
proper width and length and pasted or otherwise secured to the in- 
terior of the box. so as to project from either or both ends thereof. 
When the box is set up into tubular form to receive its contents, the 
wrapper at one end is enfolded upon itself, and the form fîaps at 
that end are then folded upon the folded lining ends. The box is 
then set up on its closed end and filled from the other end. The open 
end is then closed in the same manner as the other end. The so-called 
lining is preferably made in two pièces, one at each end. No provi- 
sion is made for a complète interior lining ; the object being, appar- 
ently, to provide foldable lining. The object seems to be to protect the 
carton at its folding ends from the undesirable ingress and egress of 
matter. It bas no interfolding or inside and outside parts, is tubular 
in form. and unadapted to bakery uses. 

The déductions to be made from the foregoing statements of the 
prior art are: (1) That it was old to interlock wax or paraffine lining 
sheets with the flaps, tongues, slits. and other parts of a carton for 
the purpose of forming a water-tight réceptacle or open package; (2) 
that nowhere prior to Peters was there produced a package lined 
throughout ail of its faces with waterproofing, so arranged and con- 
structed as to constitute a practically liquid and dust proof réceptacle. 
It would hâve required no invention to substitute for the hooked bail 
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ends of Albert and Smith the well-known slit and tongue adjustment 
of the pasteboard art. We must look for invention, then, in the ex- 
tension of the two last-named devices to a box which adds to the Al- 
bert and Smith boxes a sixth water-tight face; i. e., a top, thereby 
creating a unitary complète water-tight package. This, of course, 
involves a form of carton différent from that of Albert and Smith, in 
that the sanie must be eut to provide for a top or cover, which the 
latter two do not provide for. The sélection of a well-known form 
of carton would hardly be deemed invention. Can it be claimed that, 
by using a well-known form of blank which carried a cover, instead 
of the Albert form, and folding it in connection with a wax or par- 
affine lining of a corresponding size, complainant exercised inventive 
thought ? 

In his original application, complainant called for the following 
claims, viz. : 

"1. The hereinbefore desci'ibed method of packing biscuit, crackers, or the 
like, whleh cousists In provlding a foldable box blank liavlng fliips adnpted 
to be overlapped and interlocked, superposing thereon a sheet of protettlve 
paper of substantially slmilar dlnumslons and then slmultaiiooiisly folding 
both said sheet and blank and interfolding the marginal portions of the sheet 
with the tlaps of the blank, substantially as duscribed. 

"2. A package for crackers, biscuit, or the like, comprlsing an internai 
lining composed of a sheet of protective paper completely euveloping the con- 
tents of the package, and an outer box or carton havlng o^'erlapping and 
interloeking flaps with which the marginal portions of the lining sheot are 
interfolded, substantially as describod." 

Thèse were rejected, and rejection acquiesced in. In what material 
respect the claims allowed differ from thèse I am unable to see. If 
they are to be considered as in the prior art, they would seem to be 
a complète disclosure. While the examiner seems to hâve rejected 
thèse claims upon their merits, it may bave been for want of the fuller 
information contained in the amended claims and spécification ; so 
that the rejected claims should not, perhaps, be deemed in the prior 
art. Nevertheless the patent fails to disclose that degree of advance 
over the state of the art, as it existed at the date of its issue, which 
would juraty the granting of the monopoly involved. It is not at 
ail apparent that the increase in package trade was the resuit of any 
invention in the carton. Advertising and the protection given to the 
contents, other than that resulting from complainant's method of 
placing the lining and carton in unitary relation, may well account for 
the change in the manner and volume of trade in crackers and the like. 
Nor may the value of this ontside protection, the so-called advertising 
wrapper of the principal licensee, be overlooked. Whatever the pur- 
pose in its use, it still is an additional résistance to injury of the 
package contents, as well as a means for keeping the différent outside 
faces of the carton in shape. 

The whole case considered, the ruling of the Circuit Court of Ap- 
peals for the Eighth Circuit seems to bave been well in line with the 
facts and the law. Neither complainant's method of packing nor his 
package are deemed possessed of patentable novelty. 

The bill is dismissed for want of equity. 
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BALTIMORE & O. E. CO. et al. v. UNITED STATES. 

(Commerce Court. November 15, 1912.) 

Xo. .38. 

Cabriees (§ 32*) — Interstate Comierce — Reasonableness oe Regi'lations 

— LlGlITEEAGE ClIAKGES IN Xe'.V YOIïK HaRBOR — DISCRIMINATION. 

Petitionei's, who are Interstate railroad companles baving eastern tor- 
minl on the west suie of New York Bay aud the Hudson, estal)lished a 
lighterase zone, salled the "lisliterage liniitH." covering the greater part 
of the shore liue ot Greater New York, deseribed in their tariffls, within 
whioh tliey perform lighterage service witlmut additional charge, receiv- 
Ing and dellvering freight at public and i)rivate wharves therein. They 
also maintain a numher of public freight terminais within such liniits, 
at which they deliver and receive freight, and to and froni which its 
transportation Is covered by their bills of lading. One of the largest of 
such terminais is on the Kast River in Brooklyn, known as the "Jay 
Street terminal," and consisting of a warehouse, yards, and tracks, used 
hy petitioners jointly under contracts with the owners, wlio receive and 
deliver freight for petitioners, doing the loadhig, unloading, and lighterage 
between there and the rail terminais for a stated priée fixed in the con- 
tracts. Such owners also operate a sugar reflnery in the vicinity, a large 
part of the product of which passes through the terminal, being received 
there by petitioners and treated precisely as freight received from other 
shippers. Such shipments, however, constitute but a small pereentage of 
the whole passing through such terminal. Eespondent sugar refining Com- 
pany has its office in New York, but its plant is at Yonkers, 10 miles out- 
side of the lighterage limits. It adopted a plan by which it ordered sugar 
purehased to go over petitioners' lines, loaded on lighters at the reflnery, 
marked with tlie name and address of the purchaser, with shipping di- 
rections to deliver at Its New York office. The lighter proceeded to a 
pler owned by the lighterage company on North River, within the lighter- 
age limits, and there the niaster was given a form of bill of lading 
showing the company at its offilce address as the consignor, and directed 
to deliver the shipment to one of petitioners at its terminal on the west 
side of tbe bay, and on making delivery he obtained the signature of sucli 
petitioner's agent to the bill of lading. IleUl, that the fact that the own- 
ers of the Jay Street terminal were paid as such for handling and lighter- 
îng their own product, after it had become the property of the purchas- 
ers by delivery to the carrier at such terminal, did not constitute the 
giving of a rebate in violation of Interstate Commerce Aet Feb. 4, 1887, 
c. 104, § 2, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3155), in the absence 
of any évidence that it was a device for that purpose ; nor did it con- 
stitute the giving of an undue and unreasonable préférence or advantage 
over respondent company, within section 3, because petitioners did not 
pay for the lighterage of respondent's shipments, since they were not in 
fact made from a point within the lighterage limits, the device of hav- 
ing the lighters stop on the way from Yonkers at a place within such 
limits, where respondent had no terminal facilities and made no tender 
of delivery, being a mère subterfuge, which gave it no légal or équitable 
claim to be a shipper from there. 

lEd. Note. — For other cases, see Carriers, Cent. Dlg. §§ 83-85; Dec. 
Dig. § 32.* 

What constitutes an unlawful préférence or discrimination by a car- 
rier under interstate commerce régulations, see note to Gamble-Robinson 
Commission Co. v. Chicago & N. W. Ry. Co., 94 C. C. A. 230.] 

Mack, Judge, dissenting. 

Pétition by the Baltimore & Ohio Railroad Company and others, 
with the Brooklyn Eastern District Terminal, John Arbuckle, and Wil- 

*For other casée see same toplc & i nvmbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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liam A. Jamison, as intervening petitioners, against the United States, 
with the Interstate Commercé Commission and the Fédéral Sugar Re- 
fining Company as intervening respondents. Final hearing on motions 
to dismiss. Motion denied, and injunction granted. 

For opinion of Interstate Commerce Commission, see 20 Interst. 
Com. Com'n R. 200. 

George F. Brownell and H. A. Taylor, both of New York City, for 
petitioners. 

Henry B. Closson, of New York City, and William N. Dykman, of 
Brooklyn, N. Y., for intervening petitioners. 

Winfred T. Denison, Asst. Atty. Gen., of Washington, D. C, and 
Blackburn Esterline, Sp. Asst. Atty. Gen., of Washington, D. C, for 
the United States. 

P. J. Farrell, of Washington, D. C, for Interstate Commerce Com- 
mission. 

Ernest A. Bigelow, of New York City, for Fédéral Sugar Refining 
Company. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and 
MACK, Associate Judges. 

CARLAND, Judge. The pétition in this case was filed April 12, 
1911, and seeks to hâve annulled and set aside an order of the Inter- 
state Commerce Commission, dated March 6, 1911, the provisions of 
which are hereinafter stated. On April 19, 1911, upon its own péti- 
tion, the Fédéral Sugar Refining Company was made a party défend- 
ant, with leave to appear and be represented by counsel. On May 
11, 1911, the Interstate Commerce Commission and the Fédéral Sugar 
Refining Company filed a motion to dismiss the pétition, for the rea- 
son that the facts set forth therein did not constitute a cause of action, 
and on the same day the Brooklyn Eastern District Terminal, upon 
leave granted, filed its intervening pétition. On May 12, 1911, the 
United States filed a motion to dismiss, for the reason, among others 
therein stated, that the pétition did not show there was any equity 
therein upon which to grant the relief prayed or any part of the same. 
On the same day the Jay Street Terminal and Arbuckle Bros., upon 
leave granted, filed their intervening pétition. On May 17, 1911, upon 
motion of Mr. Blackburn Esterline, assistant to the Attorney General, 
it was ordered that the motion to dismiss the pétition filed by the 
United States be extended to and considered as a motion to dismiss 
the intervening pétition of Arbuckle Bros, and Brooklyn Eastern Dis- 
trict Terminal, and upon motion of Mr. P. J. Farrell, counsel for the 
Interstate Commerce Commission, it was ordered that the motion to 
dismiss the pétition filed by the Interstate Commerce Commission and 
the Fédéral Sugar Refining Company be extended to and considered as 
a motion to dismiss tlie intervening pétition of Arbuckle Bros, and the 
Brooklyn Eastern District Terminal. 

On May 17, 1911, the motions for a temporary injunction, made 
by the petitioners and intervening petitioners, and the motions to dis- 
miss, came on for hearing before the court ; and thereafter, on May 
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22, 1911, the motions to dismiss vvere by the unanimous décision of 
this court denied, vvith leave to the respondents making said motions 
to answer the pétition of the petitioners within 20 days from said date, 
if tliey should be so advised ; and on the same day the motions made 
for a temporary injunction were granted, and an order entered sus- 
pending the order of tlie Interstate Commerce Commission complained 
of until the further order of the court. 

On June 12, 1911, the Fédéral Sugar Refining Company and the 
Interstate Commerce Commission prayed an appeal to the Suprême 
Court of the United States from the order or decree of the Com- 
merce Court rendered on May 22, 1911, and assigned as one of the 
errors committed by this court that it erred in not dismissing the pé- 
tition for want of equity. The appeal prayed for was allowed by this 
court on June 13, 1911. On June 16, 1911, the United States prayed 
an appeal to the Suprême Court of the United States from the order 
or decree of this court entered May 22, 1911, and assigned as error, 
among others, that the Commerce Court erred in not sustaining the 
motion of the United States to dismiss the pétition and the interven- 
ing pétitions. The appeal prayed for was granted by this court on 
the same day. On June 10, 1912, the Suprême Court of the United 
States affirmed the decree of this court entered May 22, 1911. 225 
U. S. 306, 32 Sup. Ct. 817, 56 L. Ed. 1100. 

On June 9, 1911, the Fédéral Sugar Refining Company filed its an- 
swer to the original pétition ; and on the same day the United States 
filed its answer to the original pétition and also to the intervening pé- 
titions of Arbuckle Bros, and Brooklyn Eastern District Terminal. 
The Interstate Commerce Commission has never answered either of 
the pétitions. 

The mandate of the Suprême Court was filed in this court on June 
24, 1912. On October 10, 1912, the United States and the Fédéral 
Sugar Refining Company, upon leave granted by the court, withdrew 
their several answers, and on the same day filed their motion to dis- 
miss the pétition of the petitioners, for the reason that the facts set 
forth in said pétition did not constitute a cause of action or entitle said 
petitioners to the relief, or any of the relief, asked for by them in and 
lay said pétition. This action of the United States and the Fédéral 
Sugar Refining Company left the case standing upon the pétitions of 
the petitioners, and the intervening petitioners, and the motions to 
dismiss of the respondent and intervening respondents Fédéral Sugar 
Refining Company and Interstate Commerce Commission. In this 
condition of the case the parties, by their counsel, appeared in open 
court and stipulated that the case be submitted to the court for final 
décision upon the merits on the pétitions and motions to dismiss. 

The material facts as they appear in the pétitions are as follows: 

The petitioning railroads are engaged in the transportation of pas- 
sengers and property by railroad from one state to another, and ail 
hâve rail termini upon the New Jersey shore of the harbor of New 
York, except the Baltimore & Ohio Railroad Company, whose rail 
terminus is at St. George, Staten Island, and the Pennsylvania Railroad 
Company, whose rail terminus for passenger traffic only is in the bor- 
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ough of Manhattan. In order to reach the shipping territory of Great- 
er New York across the Hudson and East Rivers and other waters, 
petitioners hâve been compelled to serve the vast shipping interests 
of Greater New York by means of floats, Hghters, and laarges. Peti- 
tioners hâve estabHshed a hghterage zone, known as the "hghterage 
limits," which has been in effect for several years, and during that 
time has been and is now described in the tariffs of each of said peti- 
tioners, which tarifïs hâve been and are duly filed with the Interstate 
Commerce Commission, as foHows : 

iSTorth River: New York side, Battery to 135th street; New Jersey side, 
Jersey City, N. J., to and includlng Ft. Lee, N. J. 

East Blver and Harlem River: New York side, Battery to Jérôme Avenue 
bridge, including Harlem River side ot Ward's and Randall's Islands ; Brook- 
lyn side, from Pot Oove, Astorla, to and including Newtown and Dutch KlUs 
creeks, and points in Wallabout Canal west of Washington Avenue bridge, 
and to Hamilton Avenue bridge, Gowanus Canal, to and including Sixty- 
Nintb Street, Soutb Brooklyn (Bay Ridge). 

Now York Bay: Points on north and east shore of Staten Island betweeu 
Bridge creek (Arlington) and Clifton, both Inclusive, and inelude Shooter 
Island ; points on the New Jersey shore of New York Bay and on the Kill 
von Kull, between Constable Hook and Avenue 0, Bayonne City, opposite 
Port Rlchmond, Staten Island. 

Within said hghterage hmits petitioners perform, without additional 
charge, a hghterage service on east-bound shipments from their rail ter- 
minais upon the western shore of New York Harbor to points within 
those limits, and on west-bound shipments from points within those 
limits to their rail terminais upon the western shore of New York Har- 
bor. 

Within said Hghterage limits and at varions points within the bor- 
oughs of Manhattan and Brooklyn, city of New York, each petitioner 
has established, and for several }-ears has maintained, and still main- 
tains, freight terminal stations, at which it delivers east-bound freight 
and receives west-bound freight for transportation over its lines. 
Each petitioner has some freight terminal stations, as aforesaid, which 
it owns and directly opérâtes, and others which are operated for it un- 
der and pursuant to the provisions of certain contracts between it and 
the owners of said terminal stations. In some instances a single ter- 
minal station is operated for and on behalf of two or more of said 
petitioners under and pursuant to certain contracts between them and 
the owner of said station, and in such instances said terminal station 
is a union terminal for two or more of said petitioners. It is impos- 
sible for petitioners to deliver and receive ail freight, especially car- 
load freight, at said terminais. A large part of it must of necessity 
be delivered and received at public and private docks within the said 
lighterage limits. Accordingly, petitioners bave for several years re- 
ceived and delivered freight at ail steamship piers, docks, and land- 
ings, and private piers or landings when shippers or consignées ar- 
range for the receipt or delivery of freight within the lighterage lim- 
its, and hâve lightered it without additional charge from and to said 
points, and still do so receive, deliver, and lighter it. Petitioners trans- 
port between said terminal stations, piers, docks, and landings and 



BALTIMOEE & O. H. CO. V. UNITED STATES 783 

their rail terminais on tlie western shore of New York Harbor, as a 
part of the transportation service from the points of shipment to the 
point of destination, and for the flat New York rate, by means of 
lighters, floats, and barges owned and directly operated by them, or 
operated for them under contracts between them and the owners of 
such equipment, freight received at or destined to said terminal sta- 
tions, piers, docks, and landings. 

Petitioners for several years past hâve held and now hold them- 
selves out as common carriers to and from ail said points within the 
lighterage limits, both by their practice of receiving and delivering 
freight at said points and by their tariffs, which are now and for 
several years past bave been duly published and filed with the Inter- 
state Commerce Commission. The liability under their respective bills 
of lading attaches to petitioners on west-bound shipments from the 
time the freight is received at such terminal station, dock, pier, or 
landing, and ends on east-bound shipments when delivered into the 
hands of the consignée at such terminal station, dock, pier, or land- 
ing. The bill of lading issued by petitioners for freight so received or 
delivered by them by its terms covers and includes the lighterage move- 
ment. 

Among other terminal freight stations established by petitioners 
within the said lighterage limits is the Jay Street terminal. This ter- 
minal is located at the foot of Bridge street, Brooklyn, on the East 
River, having a water frontage of 1,200 feet and a depth of 600 feet. 
Its equipment consists of a large freight house, two Baldwin locomo- 
tives, three tugboats, two steam lighters, eleven barges, and nine car 
floats. The capacity of the yard is about 235 cars. The Jay Street 
terminal is a union freight terminal for ail of said petitioners, and is 
designated as a regular public freight terminal of petitioners in their 
tariffs filed with the Interstate Commerce Commission. It is owned 
by a copartnership composed of William A. Jamison and John Ar- 
buckle, conducting such freight terminal as a separate business under 
the name and style of "Jay Street Terminal," under certificate filed 
with the clerk of New York county in accordance with the law of the 
State of New York, and is operated as a freight station for petitioners 
under and pursuant to several contracts between petitioners and the 
Jay Street Terminal, which contracts are substantially identical in 
their terms and provisions. The material parts of one of said con- 
tracts and représentative of them ail, appears in the margin.^ 

1 This agreement, made the flf th day of February, A. D. one thousand nIne 
hundred and six, by and between .lay Street Terminal (hereinafter called 
Terminal Company), party of the flrst part, and Erie Railroad Company, 
party of the second part, witnesseth: 

Whereas, the Terminal Company is the owner of premlses In the borough 
of Brooklyn, city of New York, lying along and contiguous to the East River 
at a point east of Catherine Ferry, so called, and west of the United States 
navy yard, upon which there are now erected, or In process of érection, cer- 
tain warehouses, bulkheads, docks and piers, railway tracks, and sldings, 
eqnipped or about to be equipped with suitable float bridges and approaches, 
and the usual appurtenances for receiving, handling, and delivering freights 
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The Jay Street terminal serves the shippers of a large and important 
manufacturing and shipping territory, including about one-third of 
the densely populated part of Brooklyn. It is the oiily convenicnt and 
accessible freight station of petitioners for the shippers of that ter- 
ritory, When it became necessary several years ago for petitioners to 
establish and operate public freight terminais for the service of said 
territory, they had no choice but to enter into a contractual arrange- 
ment with the owner of the Jay Street terminal for the opération of 
said terminal as a public freight station of petitioners. The priée 
of the water front property in that section was so high as to be pro- 

iind for transijorting same between said preniises aiul tlie freight station of 
said Railroad Company located at Jersej- City, X. .1.; aud 

AVliereas, ttie said 'reruiinal Company is eniîaKt'd in and wiU continue in 
the l)usiuess of receiving freights at its said preniises and carrying tlie sanie 
in botli directions i)etween its said preuiises and tlie said station of said Kail- 
road Cîomiiany and otlier carriers ; and 

Whereas. the said Railroad Company desires to ayail Itself of the facilities, 
eonveniences, and services of the said Terminal Coniiiany iu the transporta - 
tion of freights, in both directions, between the said preuiises of said Termi- 
nal Comiianj- and the aforesaid freight station ot the said Railroad Company: 

Xow, therefore, in considération of the nuitual eovenants, promises, and 
agreenients herein contained, the said parties do hereby covenant, promise, 
and agrée to and with eaeh other as follows: 

First. The said Terminal Company wil] pnt and inaintain its preniises in 
good order and condition for the réception and delivei'y of such freights, and 
will provide tugboats, car floats, docks, piers, lloat bridges, and approaches 
adeqnate at ail finies to reeeive, discharge, transfer, and deliver such freights 
loaded or to be loaded in cars luider this contract, and suflicient to accoinmo- 
date the aniount of business hereunder eontemplated. 

Second. Said Terminal Company will reeeive at the said float bridges of 
said Railroad Company at its aforesaid freight station, in cars to be placed 
upon its floats by said Railroad Company, ail freights intended for delivery 
at the aforesaid premises of the said Terminal ("ompany, and will safely 
carry the same to its said ])remîses, and there make delivery thereof to the 
consignées. It will also reeeive and load into cars ail freights wliicli iiiay lie 
delivered to it at its said preniises for transportatioii over the Unes of said 
Railroad Company, and carry and deliver the same to said Railroad Com- 
pany upon said Terminal Company's floats at the float bridges of said Rail- 
road Company at its aforesaid freight station. 

Third. The responsibility of said Terminal Company for eastwardly bound 
cars and the freights therein shall begin when the cars are placed upon its 
floats at the said float bridges at the aforesaid station of said Railroad Com- 
pany, and shall continue as respects the cars nntil they bave been returned 
by it, loaded or empty ; and as respects the freights contained in eastwardly 
bound cars, its responsibility shall continue until the actual delivery thereof 
to and acceptance by the consignées at Bi-ooklyn. As respects the freights 
to be transported west-bound, said Terminal Company's responsibility shall 
commence at the time the same is received froni the consignor at its aforesaid 
premises, and shall continue uutil said freights, loaded into cars, hâve been 
brought to the float bridge of said Railroad Company at its aforesaid freight 
station and until tlie floats liave been attached to the float bridge, and the 
cars are in complète readiness for remo\'al from the car floats by said Rail- 
road Company. 

Flfth. The Railroad Company agrées to construct and maintain ail neces- 
sary tracks. float bridges, approaches, and appurteiianees at its said freight 
station to adeipiately carry out the purpose of this agreeuieut. 

Sixth. Said Railroad Company will pay said Terminal Company in full 
for ail its services under this contract, as well as iu full compensation fur 
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hibitive. No independent terminais other than the Jay Street terminal 
were conveniently accessible to the shippers of that territory. In no 
other practicable way could petitioners in the past, nor can they at 
présent, serve the large and important shipping interests of this sec- 
tion of Brooklyn than by the maintenance of the Jay Street terminal 
as a public freight station of petitioners under and pursuant to said 
contracts. 

Arbuckle and Jamison operate a sugar refinery in the borough of 
Brooklyn, located upwards of a block from the Jay Street terminal. 
Shipments are carted from and to the terminal by Arbuckle and Jami- 

all responsibillty to be undertaUen by It iu respect to cars and freight, as 
follows: 

<a) For ail frelglits transported over sald Railroad Oompaiiy's railroad 
whieh shall hâve been received froin its Connecting Unes west oi' trunk Ihu^r 
western termini, on through rates, or for freight received by the said Termi- 
nal Company at its aforesald ijreniises and destined for transportation by 
sald Railroad Company to points west of said western ternilnl, on through 
rates, excepting grain in bulk, at the rate of four and one-flfth (-IVs) cents 
per hundred pounds. It is agreed, however, that whenever the allowauce to 
Palmer's Dock on east-bound or west-bound ru il and lake trafflc or both is 
reduced from four antl one-fifth (4%) cents to tbree (3) cents per hundred 
])ounds, the same redtiction shall be made in the allowance to Jay Street 
Terminal on rail and lake trafflc. And it is also agreed that whenever the 
allowance for like service on such trattlc to said Talmer's Dock or any other 
Brooklyn terminal is Increased above the rates herein specifled. the same 
increase shall be made in the allowance to said Jay Street Terminal on .such 
tratfic. 

(b) For freight originating at or destined to any of the said western ter- 
mini or points east thereof, or bllled to or from said western termini at local 
rates, the allowance to said Terminal Company shall be three (3) cents per 
hundred pounds, whether or not tlie traffic reaches the terminal iioint through 
any other of sald termini, it being understood that the western terminal 
])oints referred to are as follows: Suspension Bridge, Niagara Falls, Tona- 
wanda, Black Rock, Kuffalo, East Buffalo, Buffalo Junetion, Salamanca, 
Krie, Pittsburgh, Allegheny, Bellaire, Wheeling, Parkersburg, Dunkirk. 

(c) For "net to be graded" grain in bulk, for track delivery in the borough 
of Brooklyn, the rate shall be in three cents per hundred pounds. 

(d) For freight which is rated per gross ton, either in officiai classification 
or in eonnnodity tariffs, the allowance shall be three cents, or four and one- 
flfth cents per hundred pounds, regardless of the gross-ton rating. 

Eleventh. Said Railroad Company agrées that during the continuance of 
this agreement the same rates of freight shall prevail from and to the i)rem- 
ises of sald Terminal Company that prevail from and to the regular freight 
stations of said Railroad Company in the borough of Manhattan, eity of New 
York, excepting when coming from or going to points east of Susquehanna. 
in which case floatage shall be added In both directions, to whieh the Rail- 
road Company shall he entitled. 

Twelfth. Said Terminal Company will be responsible for and pay to said 
Railroad Company ail freight moneys and charges as set forth in freight bills 
reiidered by said Railroad Company for the transportation of east-bound 
freights delivered to it, and in like manner shall be responsible for and pay 
to said Railroad Company ail moneys and charges which hâve been made 
payable in advance on west-bound freights, ail of which payments shall be 
turned over to said Railroad Company in accordance with the latter's eus- 
tomary rules; and, if so re<juired, the eustomary guaranteed bond shall be 
fumished by the said Terminal Company. 

Thirteenth. Said Railroad Company will provide sulficient cars at ail times 
200 F.— 50 
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son, and handled at the terminal in the same way as the freight of 
hundreds of other shippers, and the freight charges thereon are col- 
lected from said Arbuckie and Jamison by the Jay Street Terminal in 
accordance with the regularly published tariffs of petitioners. Ap- 
proximately four-fifths of the shipments of sugar niade by Arbuckie 
and Jamison through said Jay Street terminal are sold by said Ar- 
buckie and Jamison f. o. b. Brooklyn and become the property of the 
consignées immediately upon delivery to the terminal. During the 
first six months of 1907 the bills of lading issued by the Jay Street 
Terminal for shipments of gênerai merchandise numbered 92,622, of 
which 3,969 were for ArbUckle and Jamison sugar and 1,210 for Ar- 
buckie and Jamison coffee, and the shipments and receipts of said 
Arbuckie and Jamison constituted less than one-third of the total ton- 
nage moving through the terminal. During the same period the num- 

for recelving and. takiug away the freights hereiinder contemplated (unavoid- 
able delay eseepted), and to supply ail the rallway books and blanks necos- 
sary for the purpose of the business to be carried on under this contract, and 
with ail reasonable dispateh to receive and tako away from the said float 
bridges at its aforesaid station ail the west-bound freights intonded for 
transportation over its own lines and its connections. 

Fourteenth. Said Terminal Company will insure and keep insured against 
loss by flre and marine rlsks ail freights, cars, and property received by it 
upon its floats or its said premises under this contract so long as said 
freights, cars, or property shall remain in its possession, and until delivered 
to the consignées or to said Railroad Company as hereinbefore provided, in- 
cluding the time such freights, cars, or property shall be upon Its llghterage 
Une; and such Insurance shall be for the benefit of said Kailroad Company 
and others as their respective interests shall appear, and to an amount and 
In such manner as shall be satisfactory to said Railroad Company. 

Fifteenth. Said Railroad Company will not durin.g the continuance of this 
agreement, unless legally compelled to do so, establlsh or maintain any freight 
stations wlthln the limits of said borough of Brooklyn between said Cather- 
ine Ferry and said United States navy yard. In case of any breaeh of this 
condition said Terminal Company may recover from said Railroad Company, 
and the latter shall pay to said Terminal Company damages at the rate of 
three dollars for each and every carload averaged at twenty thousand pounds, 
received or delivered or transported contrary to this provision. 

Sixteenth. In case any east-bound freight consigned to stations of said 
Railroad Company in said eity of New York other than the premises of said 
Terminal Company shall havo its destination changed to the premises of the 
said Terminal Company and be delivered thereat, said Terminal Company 
will, at the request of said Railroad Company, collect from the consignée or 
forwarder the sum of three (3) cents per hundred pounds, and such three 
cents per hundred pounds shall be retained by said Terminal Company as 
fuU compensation for ail services performed by it in such cases, and no other 
allowance shall be made under this contract In such case. 

Seventeenth. Said Terminal Company wlll furnish sald Railroad Company 
with a complète and accurate copy of each and ail contracts made by it vrtth 
other railroad companies during the term of this contract, and the Erie Rail- 
road Company shall hâve and enjoy during the life of this contract ail rights 
and privilèges granted to any other railroad by said Terminal Company upon 
as favorable ternis, with respect to allowances or otherwise, as granted to 
any other railroad company, anything lierein to the contrary notwithstanding. 

Eighteenth. This contract shall become opéra tive and go iuto effect on the 
flfteenth day of February, 1906, and shall continue in force until March thir- 
ty-first, 1910; thereafter subject to termination upon ninety days' notice by 
either party. 
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ter of différent consignées who received freight at the terminal was 
about 765, and the number of différent shippers through the terminal 
about 560. The profits in the opération of the Jay Street terminal on 
ail shipments during the same period amoimted to less than 3 per cent, 
on the investment, without making any allowances for dépréciation or 
interest. 

The Fédéral Sugar Refining Company is a corporation of the state 
of New York, having its executive offices at 138 Front street, in the 
borough of Manhattan, and having its refineries from which it ships ail 
its outbound products, including sugar, and at which it receives ail its 
inbound supplies for the manufacture of sugar and commodities al- 
lied thereto, on the east bank of the Hudson River, within the corpo- 
rate limits of the city of Yonkers, and more than 10 miles distant from 
the northernmost boundaries of the lighterage limits of petitioners. 
Said refineries are located on the line of the New York Central & 
Hudson River Railroad Company, with which they hâve switch con- 
nections, and over which the Fédéral Sugar Refining Company ships 
the greater part of its output and receives a large part of its inbound 
shipments. Over this railroad, with few exceptions, the rates to points 
in the shipping territory of the Fédéral Sugar Refining Company are 
the same as the rates from the Jay Street terminal over the lines of 
petitioners. In order to make shipments of its sugar from Yonkers 
via the lines of petitioners, at the New York rate, the Fédéral Sugar 
Refining Company must deliver such shipments to the New York Cen- 
tral & Hudson River Railroad Company at Yonkers, thence to be 
transported by that railroad to New York, and there delivered to peti- 
tioners at points within the lighterage limits. Because of alleged de- 
lay in the handling and transportation of such shipments via the route 
aforesaid, the Fédéral Sugar Refining Company prefers to deliver said 
shipments directly to petitioners by lighter within the lighterage lim- 
its. Prior to July, 1909, the Fédéral Sugar Refining Company of 
Yonkers, the predecessor of the Fédéral Sugar Refining Company, was 
accustomed to deliver its shipments at Yonkers to the Ben Franklin 
Transportation Company, which transported the same direct to the 
terminais of petitioners on the west shore of New York Harbor at 
a charge to the Fédéral Sugar Refining Company of Yonkers of three 
cents per hundred pounds. 

In the month of May, 1907, the Fédéral Sugar Refining Company 
of Yonkers filed a complaint with the Interstate Commerce Commis- 
sion against petitioners, alleging that the complainant, through the Ben 
Franklin Transportation Company, performed the same service on 
its shipments of sugar as were said to be performed by the Brook- 
lyn Eastern District Terminal on shipments of the American Sugar 
Refining Company and by the Jay Street Terminal on shipments of 
Arbuckle and Jamison ; that the lighterage limits prescribed by peti- 
tioners were unduly discriminatory, in that they did not extend to 
Yonkers and include the refinery of the Fédéral Sugar Refining Com- 
pany of Yonkers, and permitted allowances to be made on shipments 
of sugar from the refineries of Arbuckle and Jamison and the Ameri- 
can Sugar Refining Company, while not so permitting on the com- 
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plainant's shipments, because the latter was located outside the 
prescribed limits. This practice was said to resuit in unjust discrimina- 
tion and to oblige complainant to pay unreasonable rates. Said com- 
plaint was answered by petitioners, and, after due hearing and con- 
sidération, the Interstate Commerce Commission dismissed said com- 
plaint, because the extension of petitioners' lighterage limits in New 
York Harbor was a matter of business discrétion, and said Commis- 
sion had no authority to require such extension beyond the then pre- 
scribed boundaries, and complainant, being located outside of the pre- 
scribed lighterage limits, was not subjected to unlawful discrimination 
by reason of the practice of petitioners in affording free lighterage 
on shipments originating at or destined to points within said lighter- 
age limits, while refusing to so afford on complainants' shipments. 

As a device to appear to ship from within the lighterage limits, with- 
in a month after the décision of the Interstate Commerce Commission 
above mentioned, a new corporation known as the "Fédéral Sugar Re- 
fining Company," was organized, which established its principal office 
at 138 Front street, New York City, and took over the refineries here- 
tofore mentioned, in the city of Yonkers, and adopted the following 
practice: Contracts of sale or orders for sugar were received at 138 
Front street, and each of said orders was given a separate contract 
number, and said order bearing the contract number was forwarded 
to the refinery, where the order was filled and the barrels or bags were 
stamped with the contract number and placed on a lighter. The ship- 
ment bearing the contract number remained intact until it reached the 
hands of the buyer. The refinery received shipping instructions from 
138 Front street, and thèse shipping instructions showed the contract 
number, the ultimate destination, and the rail line over which the ship- 
ment was to be transported. The captain of the lighter of the Ben 
Franklin Transportation Company gave a receipt to the refinery, and 
received from the refinery a so-called bill of lading, which was a form 
of railroad bill of lading filled in by the Fédéral Sugar Refining Com- 
pany, and designating a consignment to the Fédéral Sugar Refining 
Company, 138 Front street, New York City, to be transported by 
the Ben Franklin Transportation Company, and showing the contract 
number with which the shipment had been marked. This alleged bill 
of lading was not signed by the Ben Franklin Transportation Com- 
pany through any of its officers, or the captain of the lighter, or by 
any other carrier. There was nothing in any of the documents which 
called for transportation to Pier 24, North River. The said shipping 
instructions sent from 138 Front street to Yonkers were to ship to 
"Fédéral Sugar Refining Company, 138 Front Street, City. B. F. T. 
Co. (B. & O.)" — or other initiais representing the Ben Franklin Trans- 
portation Company and one of petitioners, as the case might be. None 
of the petitioners cou'd or did perform any transportation service in 
connection with the Ben Franklin Transportation Company between 
Yonkers and 138 Front street, and such shipping instructions were 
in fact directions to deliver said shipments to the Ben Franklin Trans- 
portation Company to be lightered and delivered to one of petitioners 
at its terminal on the west shore of New York Harbor. The practice 
was for the lighter of the Ben Franklin Transportation Company to 
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go to Pier 24, North River, New York, part of which pier is leased 
to the Ben Franklin Transportation Company, where the captain of 
the lighter called up the office of the Fédéral Sugar Refming Company 
at 138 Front street and reported the parti cular shipment then on his 
lighter. The captain of the lighter was then handed a form of bill of 
lading not signecl by any of petitioners and showing the name and ad- 
dress of the consignor as the Fédéral Sugar Refining Company, 138 
Front Street, New York, Franklin Street Pier 24, North River. The 
lighter then proceeded to the rail terminus of such petitioners as had 
been previously designated in the shipping instructions sent to Yon- 
kers, and there delivered the shipment to such petitioner and obtained 
the signature of petitioner's agent at said terminus upon the form of 
bill of lading theretofore prepared and delivered to said captain as 
aforesaid, and said bill of lading was stamped by said petitioner's agent 
to show the receipt of the shipment at said station on the west shore 
of New York Harbor. 

Such shipments were handled under contract between the Ben Frank- 
lin Transportation Company and the Fédéral Sugar Refining Company 
for a compensation of three cents per hundred pounds, although the 
contract provides for a compensation of four cents per hundred pounds 
on sugar lightered from Yonkers to Pier 24, North River, payments 
for said service being made to the Ben Franklin Transportation Com- 
pany under that provision of said contract which provides for a com- 
pensation of three cents per hundred pounds for sugar lightered from 
Yonkers to petitioners' rail termini. 

Having established the practice above described, the said Fédéral 
Sugar Refining Company filed a complaint in October, 1909, with the 
Interstate Commerce Commission against petitioners. Said complaint 
alleged, in substance, that the interstate transportation of the product 
of the said Fédéral Sugar Refining Company began at Pier 24, North 
River, borough of Manhattan, a point within the lighterage limits as 
aforesaid, and that said Jay Street terminal is owned and conducted 
by copartners, named John Arbuckle and William A. Jamison, which 
said copartners owned, maintained, and operated in connection there- 
with a sugar refinery at the foot of Jay street, borough of Brooklyn; 
that said amounts of three cents per hundred pounds and four and 
one-fifth cents per hundred pounds were paicl to said copartners 
for the lightering of their sugar from Jay street, Brooklyn, to the rail 
termini of petitioners on the west bank of New York Harbor, and that 
inasmuch as the said Fédéral Sugar Refining Company was a compet- 
itor of the said Arbuckle and Jamison in the sugar Ijusiness, it con- 
stituted an undue and unreasonable préjudice and disadvantage against 
said Fédéral Sugar Refining Company to pay said amounts of three 
cents and four and one-fifth cents per hundred pounds for the han- 
dling of sugar to said Arbuckle and Jamison, and not to pay similarly 
to the said Fédéral Sugar Refining Company. Hearings were had 
before the Interstate Commerce Commission upon the last-mentioned 
complaint, and subsequently the Commission issued its order against 
petitioners in the following language : 

It is oi'dored thiit tbe above-iuuued défendants be, and thoy are liereby, 
notitied and required to cease and desist, on or before the 15th day of April, 
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1911, and for a period of not less than two years tliereafter abstain, from 
paying such allowauces to Arbnclde Bros, on tlieir sugar while at the same 
tinie paying no such allowauces to said complainant on its sugar, whlch said 
allowances so paid to said Arbuckle Bros, by sald défendants are found by 
the Commission in said report to be unduly discriniinatory and in violation 
of the act to regulate commerce. 

The leave granted by this court allowing the United States and the 
Fédéral Sugar Refining Company to withdraw their answers and file 
motion to dismiss undoubtedly entitles them to be again heard as to 
whether the pétition states a cause of action, although the record thus 
presented is a novel one. We certainly are in no position, after having 
denied the motions to dismiss, and after the Suprême Court has af- 
firmed our action, so far as the granting of the temporary injunction 
is concerned, to now hold upon the same facts that the pétitions do 
not State facts sufficient to constitute a cause of action, merely because 
the case is now submitted for final décision. We are of the same opin- 
ion, however, as vvhen we denied the motions to dismiss on May 22, 
1911 ; but, as we did not at that time give the reasons which impelled 
us to make the décision then rendered, we can now with propriety state 
them. 

The Interstate Commerce Commission in its report and order did 
not specify whether it found a violation of section 2 or section 3 of 
the act to regulate commerce (Act Feb. 4, 1887, c. 104, 24 Stat. 379 
[U. S. Comp. St. 1901, p. 3155]). Thèse sections read as follows: 

Sec. 2. That if any common carrief subjeet to the provisions of thls act 
shall, dlrectly or indirectly, by auy spécial rate, rebate, drawback, or other 
device, charge, demaud, coUect, or receive from any person or persous a 
greater or less compensation for any service rendered or to be rendered, in 
the transporta tion of passengers or property, subjeet to the provisions of 
thls act, than it charges, demauds, collects, or reeelves from any other person 
or persons for doing for him or them a lllse and contemporaneous service in 
the transportation of a llke kind of trafflc under substantlally slmilar clrcum- 
stances and conditions, such eommoa carrier shall be deemed guilty of un- 
iust discrimination, whlch is hereby prohibited and declared to be unlawful. 

Sec. 3. That it shall be unlawful for any common carrier subjeet to the 
provisions of this act to make or give any undue or unreasonable préférence 
or advantage to any partieular person, company, flrm, corporation, or locality, 
or any partieular description of traffic, in any respect whatsoever, or to sub- 
jeet any partieular person, company, firm, corporation, or locality, or any 
partieular description of tralile, to any undue or unreasonable préjudice or 
disadvantage in any respect whatsoever. * * * 

The language used by the Commission would lead to the inference 
that it found a violation of section 3. If the facts pleaded, however, 
show a violation of either of the above sections, the order must be 
sustained, and it must also be sustained if based upon a finding of 
fact, which we are not at liberty to review. In the first place, the case 
must be freed from matters which cloud the real issue. It is contin- 
ually suggested that the arrangement between petitioners and the Jay 
Street Terminal may be a scheme to cover a rebate. We are not per- 
mitted to base our judgment on suspicion, but upon facts pleaded and 
proven. Respondents hâve been given ample opportunity to produce 
ail évidence within their power for the purpose of showing that the 
payments made by petitioners to the Jay Street Terminal constitute 
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unlawful rebates, but no such évidence bas been produced. On the 
contrary, respondents withdrew their answers and now ask the court 
to décide the case upon the facts stated in the pétition. Surely upon 
this record the court ought to be relieved of presuming that the con- 
tracts made by petitioners with the Jay Street Terminal are a cover 
for the payment of unlawful rebates. 

Again, the performance of the Ben Franklin Transportation Com- 
pany at Pier 24, North River, is a play in which the épisode is lost 
in the dénouement. It is a plain device and subterfuge indulged in 
on behalf of the Fédéral Sugar Refining Company for the purpose 
of making it seem that sugar, which is being lightered f rom Yonkers, 
N. Y., 10 miles north of the lighterage limits established by petition- 
ers, was in fact shipped from Pier 24 by a delivery of the same at 
that point to the petitioners, when the uncontradicted record, as ad- 
mitted by the motions to dismiss, shows that the petitioners hâve noth- 
ing to do with the sugar of the Fédéral Sugar Refining Company un- 
til it reaches the New Jersey shore and is there delivered to petition- 
ers. Courts of equity, looking through mère forms to the substance 
of things, cannot, nor ought they be asked to, found their judgment 
upon a plain subterfuge. No sugar is tendered by the Fédéral Sugar 
Refining Company to petitioners at Pier 24. On the contrary, the Ben 
Franklin Transportation Company, acting for the Fédéral Sugar Re- 
fining Company, refuses to tender it there and allow it to be taken by 
petitioners, but insists upon transporting it itself to the rail termini. 
The statement of facts makes it plain that the Fédéral Sugar Refin- 
ing Company transports its sugar direct from Yonkers to the Jersey 
shore, and we must find as a matter of law that the transportation 
of Fédéral sugar by petitioners does not commence until it is delivered 
to them at their rail termini. The facts do not bring the case within 
the ruling of the Suprême Court in Gulf, Colorado & Santa Fé Rail- 
way Company v. Texas, 204 U. S. 403, 27 Sup. Ct. 360, 51 h. Ed. 
540. 

We must indulge in the presumption that the Commission found 
nothing unlawful in the payments made by petitioners to the Jay Street 
Terminal under the facts appearing in the record, or it would not 
hâve framed its order in the alternative. Penn Refining Co. v. W. N. 
Y. & P. R. R. Co., 208 U. S. 208, 28 Sup. Ct. 268, 52 h. Ed. 456; 
East Tenu., etc., R. R. Co. v. Interstate Commerce Commission, 181 
U. S. 1, 21 Sup. Ct. 516, 45 L. Ed. 719; Interstate Commerce Com- 
mission V. Louisville & Nashville R. R. Co., 190 U. S. 273, 23 Sup. 
Ct. 687, 47 L. Ed. 1047; Louisville & Nashville R. R. Co. v. United 
States, 197 Fed. 58-60. 

There can be no doubt as a matter of law under the facts admitted 
that transportation by petitioners of freight delivered to them at the 
Jay Street terminal commences at said terminal, and that the services 
performed by the Jay Street Terminal are transportation services. In 
our disposition of the case we make no distinction between the Jay 
Street Terminal and Arbuckle Bros., but treat them as the same entity 
in légal efl^ect. It then appears that petitioners under their respective 
contracts are paying the Jay Street Terminal for a terminal service 
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and also for the transportation of freight from the terminal to the 
Jersey shore. Providing this charge is reasonable, and there is no 
suggestion that it is not, we understand the law to permit such pay- 
ment. Central Stockvards Co. v. L. & N. Railway Co., 192 U. S. 568, 
24 Sup. Ct. 339, 48 t. Ed. 565 ; R. R. Com. of Ky. v. L. & N. Rail- 
way Co., 10 Interst. Com. Com'n R. 173 ; Cattle Raisers' Ass'n v. C, 

B. & Q. R. R. Co., 11 Interst. Com. Comn R. 277; section 15, act to 
regulate commerce, as amended (Act June 18. 1910, c. 309, § 12, 36 
Stat. 551 [U. S. Comp. St. Supp. 1911. p. 1297 j) ; Central Stock Yards 
Co. V. L. & N. Ry. Co., 118 P^d. 113, 55 C. C. A. 63, 63 L. 1^. A. 213, 
afiirmed 192 U. S. 56S, 24 Sup. Ct. 339, 48 L. Ed. 565 ; Covington 
Stock Yds. Co. V. Keith, 139 U. S. 128, 11 Sup. Ct. 469, 35 h. Ed. 73; 
Butchers' & D. Stock Yds. Co. v. L. & N. R. R. Co., 67 Fed. 35, 14 C. 

C. A. 290; United States v. Delaware, L. & W. Co. (C. C.) 40 Fed. 
101 ; Consolidating Fordg. Co. v. Southern R, Co. et al., 9 Interst. Com. 
Com'n R. 182 ; Excursion Car Co. v. Penn. R. Co., 3 interst. Com. 
Com'n R. 577; In re Transportation of Fruit. 10 Interst. Com. Com'n 
R. 360; F. H. Peavev Co. v. Union Pac. R. Co. (C. C.) 176 Fed. 409, 
affirmed 222 U. S. 42, 32 Sup. Ct. 22, 56 h. Ed. 83 ; Interstate Com- 
merce Commission v. Diffenbaugh, 222 U. S. 42. 32 Sup. Ct. 22, 56 
L. Ed. 83. 

This case is in no way parallel to the case of Union Pacific Rail- 
way Co. V. Updike. 222 Û. S. 215, 32 Sup. Ct. 39, 56 L. Ed. 171. The 
Jay Street terminal is one of the public terminais of petitioners, and 
it is owned by Arbuckle Bros. The payments made by petitioners to 
the Jay Street Terminal are for the terminal aud transportation serv- 
ices performed by it in connection with ail freight shipped from or 
delivered to said Jay Street Terminal. It so happens that Arbuckle 
Bros., who own and operate the terminal, also are shippers, and only 
in this way can it be said that they receive payment for transporting 
their own sugar. In order to make the case parallel to the Updike 
Case, it would bave to appear that the Fédéral Sugar Refining Com- 
pany also owned and operated for petitioners a public terminal for the 
receipt and delivery of freight within the lighterage limits, and that the 
Fédéral Sugar Refining Company had sugar of its own which it trans- 
ported to the rails of petitioners together with other freight. If the 
case stood in such position, under the Updike Case it might be neces- 
sary to hold that the petitioners must make the same payments to the 
Fédéral Sugar Refining Company as to Jay Street Terminal. But the 
always présent fact is that the Fédéral Sugar Refining Company does 
not own and operate any public terminal for petitioners, nor does it 
transport a pound of sugar from any terminal within the lighterage 
limits to the rail termini of petitioners. There is no room for the 
court to enforce equality between Arbuckle Bros, and the Fédéral Sug- 
ar Refining Company as to payments for the transportation of their 
sugar, for the reason that the position in which the court finds the 
respective parties to the controversy will not permit. ^Ve find Ar- 
buckle Bros, owning the Jay Street terminal, used as a public terminal 
of petitioners within the lighterage limits. We find the I^'ederal Sugar 
Refining Company, with its refinery at Yonkers, 10 miles north of tlie 
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lighterage limits, owning and operating no public terminal for peti- 
tioners, and tendering petitioners no freight at any of their public ter- 
minais. So that we canhot see how any violation of either section 
2 or section 3 can be predicated of the facts stated in the record. 

But it is claimed that this is true: That it costs the Fédéral Sugar 
Refining Company three cents per hundred pounds more to get its 
sugar to the Jersey shore than it does Arbuckle Bros. This could be 
avoided in part if the Fédéral Sugar Refining Company would tender 
its sugar for shipment over the rails of petitioners at any of the ter- 
minais of petitioners within the lighterage limits, many of vvhich are 
much nearer Yonkers than the Jay Street terminal or even Pier 24, 
North River. And we must not forget in this connection that the Féd- 
éral Sugar Refining Company voluntarily located its refinery at Yon- 
kers, and if it thereby has subjected itself to some natural disadvan- 
tage it cannot call upon the courts to remedy it. The Commission 
recognized this fact when it refused to compel petitioners to extend 
their lighterage limits so as to include the Fédéral sugar refinery. It 
is apparent from the record that the sole disadvantage of the Fédéral 
Sugar Refining Company results from its location outside the light- 
erage limits, and that it is in no way injured or prejudiced by the fact 
that Arbuckle Bros, own the Jay Street terminal. 

For the reasons above stated, we are of the opinion that the or- 
der of the Commission was in excess of its power, and that it ought 
to be permanently sûspended and enjoined; and it is so ordered. 

MACK, Judge (dissenting). The Commission in its report does 
not clearly indicate whether it deems the transportation of the Ar- 
buckle sugar to begin in New York or in Jersey City. It is conceded 
by counsel that this is a question of law to be determined by this 
court. As to goods shipped by Arbuckle Bros, to others than them- 
selves as consignées, there would seem to be no room for doubt, for 
whatever may be the liability of the Jay Street Terminal toward such 
consignées, clearly the railroad companies are liable to them as com- 
mon carriers at the latest from the time of the delivery of the goods 
into the cars and the issuance of the bill of lading in their name by 
their authorized agents in New York. I concur in the conclusion of 
the majority of the court that this transportation begins in New York. 

As to the comparatively small percentage of shipments of which 
Arbuckle Bros, are the consignées as well as the consignors, this 
would seem to be equally true. The title thereto could be transferred 
by them immediately after the bills of lading are issued, and in that 
event the railroad companies would again clearly be liablç as carriers 
to the assignées, even though the goods had not yet actually moved 
from New York. And the rétention of title thereto by Arbuckle Bros, 
during the time that they, acting as agents for the railroad companies, 
are transporting them to Jersey City under the contract by vvhich they 
agrée to indemnify the railroad companies against their own acts, and 
thereby to release them, in a sensé, from the obligations which they 
would ordinarily incur as common carriers toward the owners of 
goods carried, would not of itself change the transaction from a trans- 
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portation service performed by the railroads through their agents, the 
shippers, into an accessorial service performed by the shippers solely 
on their ovi'n account, payment for which would be illégal, irrespective 
of any unjust discrimination that might resuit therefrom. 

I concur, too, in the opinion of the majority of the court that Ar- 
buckle Bros, and the Jay Street Terminal are to be treated as identi- 
cal. When two indiviàuals form two firms in which each is interested 
in the same proportions, the one to refine sugar, and the other to op- 
erate a terminal station and to transport goods for railroads, the two 
firms do not thereby become so distinct and separate for every pur- 
pose as to legalize a payment to the latter firm for carrying the for- 
mer's product, if such payment would be illégal as unjustly discrim- 
inatory when made directly to the former firm. The Commission was 
therefore fully justified in this case in dealing with the two firms as 
one. 

The question bef ore this court then is : Could the Commission rea- 
sonably find that payment to Arbuckle Bros, for getting sugar manu- 
factured by them from a point within the lighterage limits to Jersey 
City — that is, for performing a part of the railroad companies' trans- 
portation service (a payment permitted by section 15 of the act, sub- 
ject to régulation by the Commission as to its reasonableness) — would 
operate as an unjust discrimination against the Fédéral Sugar Refining 
Company unless a similar payment were made to the latter company 
for getting sugar manufactured by it from another point within the 
lighterage limits to Jersey City? 

If the Fédéral Company had its refinery at Pier 24, and if Arbuckle 
Bros, operated their wharf only as a private and not as a public sta- 
tion, and if the allowance made to them for carrying their sugar to 
Jersey City were no more than the bare cost of the service, the Com- 
mission would be justified in finding that a refusai to make a similar 
allowance to the Fédéral Company and the olïer to give it in lieu 
thereof free lighterage of its sugar would resuit in an unjust discrim- 
ination against the Fédéral Company. Union Pacific Railroad Co. v. 
Updike Grain Co., 222 U. S. 215, 32 Sup. Ct. 39, 56 L. Ed. 171. 

Do the facts, first, that the Fédéral Company's refinery is at Yon- 
kers, that it brings its goods to Pier 24 primarily or solely to get them 
within the lighterage limits, that it has never demanded and does 
not want free lighterage from Pier 24, and that as a resuit thereof 
the transportation of its goods by the railroads begins in Jersey City, 
or, second, that Arbuckle Bros, are employed by the carriers to oper- 
ate their wharf as a public terminal station, and to transport therefrom 
to Jersey City not only their own, but others', goods, necessarily ren- 
der the circumstances such that the Commission in the reasonable ex- 
ercise of its pavi^ers could not find them to be substantially similar? 

(1) If this case were based on the grant of free lighterage to Ar- 
buckle Bros, and the failure to grant it to the Fédéral Company, the 
latter would, of course, bave no ground for complaint, unless it really 
wanted and ofïered to avail itself of such free lighterage. But when, 
as hère, the complaint is based on the grant to the one and the déniai 
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to the other of the privilège, not of free lighterage, but of itself per- 
forming for compensation the transportation service from within the 
lighterage limits to Jersey City, it is no answer to assert that at prés- 
ent the situation of the two parties is not similar; transportation for 
the one beginning at New York and for the other at Jersey City. The 
charge is that this dissimilarity is due, not to the voluntary act of the 
parties, but to the very discrimination sought to be removed as un- 
just, and that if the same privilège were granted the Fédéral Com- 
pany as is granted Arbuckle Bros. — that is, to transport its goods from 
a point in the lighterage limits to Jersey City in its own or hired light- 
ers, not at its cost, but as the compensated agent of the railroads — it 
would be ready, willing, and able so to do. 

If this court must find that there is no substantial basis for the Com- 
mission's view that the Fédéral Company was shipping, and, on a 
grant of like privilèges to those accorded Arbuckle Bros., would be 
ready to ship from Pier 24, if the facts stated in the pétition necessarily 
lead to the conclusion that the shipment is and would be direct from 
Yonkers, a point without, and not from Pier 24, a point within, the 
lighterage limits, to Jersey City, there would be an end of the case. I 
am of the opinion, however, that this court should not so hold. 

The railroads are not concerned with the history of goods offered 
for transportation. Interstate Commerce Commission v. D., L. & W. 
R. Co., 220 U. S. 235, 31 Sup.. Ct. 392, 55 L. Ed. 448. If parties are 
ready to perform for compensation that part of the service which the 
railroad companies, by their ofifer to begin the carriage in New York, 
instead of in New Jersey, hâve made transportation service, it cannot 
be material to the railroads how the goods get to the point where this 
service is to begin— whether it be by rail, barge, or wagon. The goods 
are to be tendered to them at that point. The only transportation with 
which we are hère concerned, that by the railroads, is to begin there. 

The barge that brings the Fédéral Company's sugar from Yonkers 
is tied up to the dock at Pier 24. The sugar is then just as much with- 
in the lighterage limits as if it were dumped out on the pier. When 
the barge is so tied up, a shipper who wants to avail himself of. the 
free lighterage ofifer could assuredly do so. The railroads make this 
ofifer to the Fédéral Company now, an ofifer which would be illégal if 
the goods could not be considered to be within the lighterage limits, 
and if the Interstate transportation necessarily began at Yonkers. If 
the refinery were situated in New York City, a few blocks off the wa- 
ter front, on a small canal or creek large enough only for rowboats, 
the company clearly could bring its goods by such a boat to the dock 
and put them on lighters, vi'ithout first dumping them onto the dock. 

Of course, at the présent time, the Fédéral Company cannot ofïer 
the goods to the railroads at Pier 24. As it does not want free light- 
erage, and as the railroads will not accept them at Pier 24 by issuing, 
through regular agents, or through the Fédéral Company itself, acting 
as their agent, the necessary bills of lading, and permitting the Fédérai 
Company as their paid agent thence to transport them to Jersey City 
under covenants similar to those found in the Jay Street Terminal 
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contracts, ît would seem to be utterly useless for the Fédéral Company 
to do anything more than it is doing. It says : 

"Our sugar is at Pier 24. It is already loaded iu lighters. We want bills 
of ladint; for tlie tliroiigli transportatiou froui tliis point, and we dtniiand, 
for siniUar comiiensatlon, t^ privilège of perforniing a part of the traiispor- 
tation service, tliat lietweeii the llghterage point, l'ier 24, and .lersey City, 
a privilège substantially slniilar to that wliich you grant ArbuclUe Bros." 

In the opinion filed by the Commission in the original case brought 
by the Fédéral Company, involving only the extension of the lighter- 
age limits and based primarily on an alleged violation of section 3 of 
the act, importance was attached to the concession of counsel that the 
Fédéral Company would not be any better off if the Jay Street ter- 
minal were owned by the railroad companies, with the implication that 
in that event the allowance would be eut off and only free lighterage 
granted. The refinery at Yonkers would, of course, always be under 
the disadvantage of having to bring its goods to Pier 24. 

The présent proceeding, however, was brought by the Fédéral Com- 
pany, not in the capacity of a Yonkers refinery, primarily to prevent, 
as between localities, the undue préjudice forbidden by section 3, but 
in its capacity of a vendor and shipper of sugar from Pier 24, pri- 
marily to prevent as against it the unjust discrimination forbidden by 
section 2 of the act. Only in that capacity is it to be dealt with in this 
case, and therefore it is immaterial how, whence, or at what cost it 
gets its sugar to that pier. 

(2) Can parties guilty of what would otherwise be an unjust dis- 
crimination escape the conséquences of their act by combining the pay- 
ment for the transportation service with payment for other work that 
in and of itself has no necessary connection therewith? 

That Arbuckle Bros, run a public wharf as agents of the railroad 
companies, that their compensation is a combination of rent and wages 
as terminal managers and trahsporters, that the amount paid per 100 
pounds for sugar may be far beyond a f air payment for that particular 
service, and may be made so because a similar payment per 100 pounds 
may be far below a fair payment for similar services as to other goods, 
do not, in my judgment, necessarily render the circumstances sur- 
rounding the transportation of the sugar to Jersey City so dissimilar 
from those at Pier 24 as to justify this court in holding that the Com- 
mission, in the reasonable exercise of its powers, could not find that 
an unjust discrimination resulted from the payment to Arbuckle Bros, 
and the refusai to make a similar payment to the Fédéral Company. 
If the Commission could reasonably so find, its order cannot be an- 
nulled merely because the members of this court might bave reached 
a difi^erent conclusion, had they been acting as commissioners. 

The fact that the contracts between the Jay Street Terminal and the 
railroads, by which the Arbuckle private docks were made public ter- 
minal stations and thèse allowances were definitely fixed, were made 
during the session of Congress which enacted the Hepburn Act (Act 
June 29, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1911, p. 
12840, ^ ''i'^'^' which aimed more efifectively to prevent certain illégal 
practices therelofore secretly indulged in for the benefit of large and 
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favored shippers, and the further fact that the ultimate destination of 
the goods determined the rate of payment, although the services in 
each case were absolutely identical, lends support to the conclusions 
of the Commission that the allôwances are a mère disguise to conceal 
unjustly discriminatory and therefore illégal payments. 

In my judgment, the pétition should be dismissed for want of eq- 
uity. 



FLORIDA EASï COAST RY. CO. v. TTXITKl) STATES aXTICIîSTATE 
COMMERCE COMMISSION et al. Interveners). 

(Commerce Court. Noveiuber 13, 1912.) 

Xo. 58. 

1. Commerce (§ 9.5*) — Fédéral Courts — Jijrisdiction of Commerce Court. 

The Comirieree Court, is not authorizod to review the deterniiiiation of 
dlsputed questions of fact by the Interstate Commerce Commission, made 
after a full and falr hearing, on proper notice, unless tlie Commission 
exercised its power in an arbitrary and unreasonable nianner, or In 
violation of petitioner's constltutlonal rights, and it cannot be sald to 
hâve acted arbitra rlly In maklng a findlng that an exlstlng rate is un- 
reasonable, where it is based on substantial, though conflicting, évidence. 

[lïïd. Xote. — For other cases, see Commerce, Cent. Dig. § 145; Dec. 
Dlg. § 95.* 

Jurisdlctlon of fédéral courts of suits under Interstate Commerce Act. 
see note to Balley v. Mosher, 11 C. C. A. .318.] 

2. Commerce (§ 95*) — Interstate CoMJtEECE Commission — Régulation of 

Rates. 

A flndlng by the Interstate Commerce Con)mission that rates estab- 
llshed by the Florida East Goast Rallway Company from points of origin 
to .Tacksonville on pineapples, citrons, fruits, and vegetables destined for 
points beyond In other states, were unjust and unreasonable. lield sup- 
ported by substantial évidence, and to justlfy an order revlsiug sucli 
rates, and establishing distance rates on carload and less than carload 
shipments. 

I Ed. Xote. — For other cases, see Commerce, Cent. Dig. § 145 ; Dec. 
Dlg. § 95.*] 

3. Carriers (S 26*) — Interstate Commerce — Rates Establisiied by Inter- 

state (Commerce (Jo.mmission. 

The oversea extension of the Florida East Coast Rallway froni Home- 
stead to Key West, lu view of its unl(iue eharacter, Its great cost, aud 
the fact that local business to any considérable amount cannot be ex- 
pected thereon, ennuot i)ro])erly be considered a part of the main Une, 
for the purpose of determlulng whether or not rates establisiied by the 
Interstate Couiineree Conunlsslon from points on the main Une uorth of 
lloniestead are conflscatory. 

[Ed. Xote. — I'"or other cases, see Carriers, Cent. Dig. §S 07-82; Dec. 
Dig. § 26.* 

Régulations of charges by carriei- for long and short liauls, see note 
to Interstate Connnerce Gounulssion v. Southern Ry. Co., 00 C. C. A. 542.1 

Pétition by the Florida East Coast Railway Company against the 
United States, in which the Interstate Commerce Commission, the 
Railroad Commissioners of Florida, the Florida Fruit & Vegetable 
Shippers Protective Association, and others intervene. On motion to 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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strike out évidence, and on final hearing. Motion overruled, and péti- 
tion dismissed. 

For opinion of Interstate Commerce Commission, see 22 Interst. 
Com. Com'n R. 11. 

Alexander St. Clair-Abrams, of Jacksonville, Fia., and Fred C. 
Bryan, of Washington, D. C, for petitioner. 

Winfred T. Denison, Asst. Atty. Gen., Blackburn Esterline, Sp. 
Asst. Atty. Gen., and Thurlow M. Gordon, Sp. Asst. Atty. Gen., ail 
of Washington, D. C, for the United States. 

Charles W. Needham, of Washington, D. C, for Interstate Com- 
merce Commission. 

F. M. Hudson, of Tallahassee, Fia., for Railroad Commissioners of 
Florida. 

A. A. Boggs, of Miami, Fia., for intervening shippers. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and 
MACK, Associate Judges. 

MACK, Judge. This suit was brought to set aside an order of the 
Interstate Commerce Commission, entered November 6, 1911, in two 
cases heard and considered together, Commission's Nos. 1,168 and 
3,808, in so far as the Florida East Coast Railvvay Company is there- 
by affected. The other railroad companies hâve complied with the 
order of the Commission. 

The original complaint in case No. 1,168, filed in 1907, involved the 
rates upon fruits and vegetables from producing points in Florida to 
consuming inarkets in ail parts of the United States east of the Rocky 
Mountains. Those rates were considered at the first hearing under 
two divisions, viz. : (1) A gathering charge from the points of origin 
in Florida to what were known as Florida base points, of which 
Jacksonville was the principal one, when destined to Interstate points ; 
and (2) rates from such base points to points of final destination in 
other States. The sum of the two rates constituted the through charge. 

On June 25, 1908 (14 Interst. Com. Com'n R. 476), the Commission 
held that at that time the rates on citrus fruits and pineapples from 
the base points to certain points of destination named in the order 
were unreasonable, and fixed reasonable rates, establishing carload 
and less than carload ail-rail rates to Eastern points, to which there- 
tofore only any-quantity rates had prevailed, reducing the rates for 
carload shipments much below the any-quantity rates, and making the 
less than carload rntes 10 cents per crate higher than the carload, 
with the proviso that they should not, however, exceed to any point 
the then any-quantity rate to such point. The Commission declined 
to order in carload and less than carload rates on vegetables to thèse 
points, although it suggested to the railroads that they consider the 
advisability of doing so. 

It refused to condemn as unreasonable the any-quantity gathering 
rates from points of production to the base points. In justification 
of this refusai the Commission said: 

"From an examlnation of the elaborate figures whicli were introduced 
upon the trial, showing the character of the tratflc handled by thèse Florida 
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roads, the conditions under whieh it Is handled, their earnings, and the cost 
of opération, running througli a séries of years, it is ditiicult to see how 
tliese railroads can be expected to transport in a suitable way tUis fruit and 
vege table traffic from points of production to tbese basing points for a less 
sum tlian they now reeeive. It is difflcult to see how, even upou tlie présent 
tariff, those lines can in tlie immédiate future expect to pay any considérable 
return upon ttieir investment. We feel that thèse local rates, althougli tbey; 
are high in comparison with other local rates, are as low as should be estab- 
lislied under ail the circumstances." 

The carriers complied with the order of the Commission, in so far 
as definite rates were fixed, but did not accept the suggestions which 
were made in the report. 

Subséquent!}' a complaint vvas filed with the Commission to obtain 
the benefit of the suggestions of the Commission in the former case, 
and to secure the establishment of rates on fruits and vegetables from 
Florida base points to those portions of the United States not em- 
braced in the previous order. As No. 1,168 had been retained for 
further proceedings, and as shippers on the Florida East Coast Line 
complained of the rates on pineapples, citrus fruits, and vegetables, 
this case was again set down for hearing with No 2,566, and it was 
stated by the Commission that the previous record in No. 1,168 should 
be treated as a part of the record in No. 2,566. 

The order in No. 2,566 affected and changed the rates on citrus 
fruits, pineapples, and vegetables, including carload and less than 
carload rates, from Jacksonville, Fia., and other Florida base points, 
to points particularly named in other states. 

The order against the Florida East Coast Railway, in No. 1,168, 
entered February 8, 1910 (17 Interst. Com. Com'n R. 552), found the 
existing any-quantity rates on pineapples unreasonable from points 
on the Florida East Coast Railway to Jacksonville, Fia., when applied 
to interstate traffic, and fixed certain maximum rates for the trans- 
portation of pineapples in carload and less than carload quantities. 
In support of this order the Commission said in its report: 

"The growers of pineapples suggest that we niight proporly establish a 
lower rate on pineapples than upon oranges. Ail the incidents of the trans- 
iwrtation are the sanie. The value of the two comiiiodities is praetieally the 
same. The only reason put forvvard for a lower rate upon pineapples is 
that the condition of the industry demanda it ; but testimony already taken 
in this case shows that in the past the condition of the orange industry in 
Florida has been and now is critiçal, and if we were to adopt the thêory 
urged upon us by the growers of pineapples it is almost certain that we 
should be met by the sanie argument with equal force in case of other citrus 
fruits and vegetables in Florida and elsewhere. We repeat that the freight 
rate canhot be established. upon that basis. * * * The évidence produced 
upon the présent hearing suggests no change in what was said (in the former 
report) so far as that applies to the Florida East Coast Railway. * « * 
While, however, we adhère to whnt was said in tho previous case we do 
think upon more careful exaniination that thèse rates of the Florida East 
Coast Railway on pineapples ought to be soniewhat revised. They are not 
consistent with one another and in our opinion those from the more distant 
points are too high as eompared with rates from nearby points. The présent 
rates are in any quantity. About 60 per cent, of thèse pineapples niove from 
the point of origin in carloads and 40 per cent, in less than carloads. Car- 
load shipments are stripped and loaded by the shipper and are not unloaded 
at Jacksonville which probably saves the carrier not far from 2 cents per 
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hox. The loss tliau cai'load «liipiiicnt Is loniled by the railway nnd usnally 
unloaded at the station m Himth .Tacksouville or JacksonvUle. In oui- opin- 
ion carload rates shonhl be estaWisht'd which are less than the présent any- 
quantlty rates l)y .'i cents i)er box. The establishment of sucli carload rates 
wlU not of a certalnty woi'k a deereaso lu the net earnings of the carriers. 
It is a fals(> tlieory of transp(n1atl()n whlch seeks to force the shlpper to 
avail hlniself of a less than carload service which Is more expensive to ren- 
der for tlie imrpose of Increasinf; the sross revennes of the carrier. The true 
ob.iect shonld be to perforni the service In the niost (H-oiiomlcal niamier and 
to charge for that service reasonabU' compensation. In tlie end thls niakcs to 
the advantaafo of both the carrier and Its patron. The vice président of the 
Florida East Coast ]{allway stated that lie had ahvays thought that carload 
rates shonld be cstablished and that in his opinion to establlsh carload rates 
:> cents per box less than the présent any-cpnmtity rates wonld not pre.1udlce 
the net revennes of his company since be wonld nialce np by saving in operat- 
ing expeuses what lie lost in gross incoine." 

The orders of February 8, 1910, were complied vvith. Thereafter, 
and effective July 15, 1910, the Florida East Coast Railway Company 
voluntarily estabHshed in place of its any-quantity rates carload and 
less than carload rates on citrus fruits and vegetables from points of 
production to Jacksonville. The carload rates were, from most points, 
less than the former any-quantity rates; the less than carload rates 
were higher than the former any-quantity rates from points 230 miles 
or less sotith of Jacksonville, and lower from points f arther sotith ; 
but both the carload and less than carload rates so established were 
considerably higher than the pineapple rates established under the 
order of February 8, 1910. While the new rates vi^ere approved by 
the Railroad Commission of Florida for intrastate traffic, they were 
considered by it to be too high as proportional rates on interstate 
traffic. Pursuant, therefore, to a P'iorida statute, the State Commis- 
sion, having on January 28, 1911, complained in case No. 3,808 against 
the other railroads, intervened in case No. 1,168. 

At the hearing on thèse complaints each party complainant and 
défendant in cases Nos. 1,168 and 3,808 was présent, testimony was 
taken, and on November 6, 1911, the order now complained of was 
made. 22 Interst. Coin. Com'n R. 11. This order deals exclusively 
with the rates on pineapples, citrus fruits, and vegetables from points 
on the railroads within the state of Florida to Jacksonville, Fia., when 
destined for points beyond in other states. It finds the existing rates 
unjust and unreasonable to the extent that they exceed the maximum 
rates prescribed by the Commission in its order, and prescribes dis- 
tance rates upon carload and less than carload quantifies of pineapples, 
citrus fruits, and vegetables. together with a minimum carload to be 
applied to each kind of traffic named, the rates so fixed to be main- 
tained for a period of not less than two years from January 2, 1912. 

By this order a slight increase was made in the pineapple rate from 
some points more than 320 miles south of Jacksonville, the rates per 
crate for citrus fruits, in both carload and less than carload lots, were 
reduced to the pineapple rates, and the rate for vegetables. which in 
crates weigh 62V2 per cent, of citrus fruits, was fixed at 70 per cent, 
of the citrus fruit rate. In the report on which this order was based 
the Commission says : 

•'The original case was heard ia tlio spring of l'.KlS, and was disposed of 
upon the basis of conditions theu existing, Thls Commission states in its 
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report that U\e rates in force liad beeu approved by tlie Florida Commission, 
and tliat circunistance niay liave soniowliat influeiiced us in our approval 
of tlio satlieriiis scliednles at that tinie. * * * We concluded tliat, whlle 
tliese frathering rates were îiigUer tlian would perliaps be reasonable upou 
railronds wliere the volnnie of business was greater and the net financial 
resuit more favorable, still tbey could not be deenied excessive in view of the 
circunistances under wbicli the service was reiidered. Tliis conclusion was 
reaehed less than tbree years ago. Xo material change bas taken place since 
tlien, so far as this record discloses, whicli would lead to a différent conclu- 
sion if the same subject were before us to-day. * * * There is nothing in 
tbis record which would call for a reconsideration of our former conclusion, 
if exaetly the same question were now before us. There is, however, a ma- 
terial différence in one respect between now and then. When we decided 
the original case, rates up to the gathering point were in ail cases any-quan- 
tlty, and in most instances this was also true from the base point to destina- 
tion. * * * There are * * * in effect to-day by the order of this 
(^onuiiission carload rates upon both fruits and vegetables from base points. 
* * * Since then that company (the Florida Kast Coast Railway Com- 
pany) bas tiled carload and less than carload rates upon citrus fruits and 
vegetables, but thèse rates are higher than those named by us for pineapples. 
It appeared in the original case that citrus fruits to some extent, and vege- 
tables to a much greater extent, were shipped in sniall lots to .Tacksonville 
and there reloaded for movement beyond. It was our impression, in estab- 
lishinK carload rates from the base point, that this would permit the move- 
ment in small lots up to the base point and the consolidation at such point, 
and that the carload movement would in fact be mainly beyond the base 
point. Such bas not been the resuit. In order to obtain the carload rate 
beyond the base point, it seems to be necessary for the sliipper, in actual 
practiee, to présent a fuU carload at the point of origin, and from this it fol- 
lows that the movement up to the base point at the présent time is entirely 
différent from what it was when we apiiroved thèse any-quantity rates. At 
that time the loadlng was by the carrier ; now it is mainly by the shipper. 
The loading of the cars from the point of origin to the base points is much 
heavier now than forinerly. * * * xhe number of cars now reciuired to 
transport the saine amount of this trafiic from points of origin to base points 
would be materially less than in 1908. Otherwise stated, it costs the shipper 
more to handle bis business to-day and it costs the railroad less. * « * 
It is earnestly contended in behalf of the Florida East Coast Railway Com- 
pany that to apply thèse rates to tliat Une would be confiscatory, and consid- 
érable testimoiiy has been introduced and much discussion had upon both 
sides touching the financial condition of that company. * * * l'he finan- 
cial condition of the Florida East Coast Railway has been referred to at 
considérable length in our prevlons opinions in No. 1,168. and it would not be 
profitable to discuss that sub.iect further hère. Taking that into account, 
together with ail the other facts and circunistances bearing upon the niatter, 
we are of the opinion that the rates suggested for the Seaboard Air Line and 
the Atlantic Coast Line in the state of P'iorida would be .iust and reasonable 
to apply npon the railroad of the Florida East Coast Railway Company. 
Those rates are already in effect upon pineapples, and do not in volve any 
extraordinary réductions from the rates on vegetables and citrus fruits which 
that company has voluntarily established." 

Petitioner seeks to set aside the order of the Commission on the 
following grounds : First. That there was no évidence to support the 
conclusion that the rates voluntarily made hy the company were un- 
reasonable and therefore the Commission had no power to proceed 
further and to fix what it might deem reasonable rates. Second. That 
the rates are confiscatory. 

[1] First. It cannot be denied that the Commission, both at the 
last hearing and at the earlier hearing in the same case, had a great 
200 F.— 51 
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mass of évidence before it touching the many questions of cost and 
value of the properties, cost and value of the services rendered, the 
history of the road and of the development of the industries involved, 
the methods of transportation, and numerous other matters relevant to 
the détermination of the unreasonableness of existing rates and the 
fixing of reasonable rates for the future. It is unnecessary to détail 
the testimony. Clearly there can be found therein substantial support 
for the conclusions reached, even though the Commission, if it had 
given weight to other parts thereof, might hâve reached a différent 
conclusion. This court, however, is not authorized to review the Com- 
mission's détermination of disputed questions of fact, made after a 
fuU and fair hearing, on proper notice, unies s its power has been ex- 
ercised in an arbitrary or unreasonable manner, or in violation of pe- 
titioner's constitutional rights. 

If the opinion of the Commission that présent rates are unreason- 
able is based upon substantial, though conflicting, évidence, the power 
cannot be said to hâve been exercised in an unreasonable manner, even 
in a case wherein this court, if it had been charged with the duty of 
making the finding from the whole évidence, would hâve held the 
rates reasonable. 

[2] It is, however, urged that the report shows conclusively, in 
the passages above cited, that the Commission could not hâve deemed 
and did not deem the former rates unreasonable, because it expressly 
States that, if the "same subject" or "exactly the same question" that 
was considered in the original proceeding were then before it, it would 
again refuse to hold the rates unreasonable, and it is urged that the 
"same subject" and "exactly the same question" were again before the 
Commission, viz., the reasonableness of the rates from the producing 
points to the base points. 

To adopt this argument would be to give a much too literal interpré- 
tation to the quoted phrases, and would require us to disregard the 
entire context. A considération of the whole report clearly shows that 
the Commission intended thereby to state that, if the situation and con- 
ditions in 1911 were the same as in 1908, it would adhère to its for- 
mer views. It thereupon proceeds, however, to indicate that the sit- 
uation as to citrus fruits and vegetables had changed since 1908, ex- 
actly as it had indicated in 1910 the change in the pineapple situation 
since 1908, thereby demonstrating that the question before it was not 
"exactly the same," but materially différent from that submitted to 
it in 1908. The orders of 1908 and 1910, establishing carload and 
less than carload rates from base points in place of any-quantity rates, 
changed the transportation methods, not only from, but to, the base 
points; and, as the Commission points out, they caused a great in- 
crease in the carload movement to base points, involving large sav- 
ings to the railroad and increased expense to the shippers in the han- 
dling of the goods. Mdreover, on fuU considération, the any-quantity 
pineapple rates had been found to be unreasonably high when applied 
to the transportation after carload and less than carload rates were 
established, and from the évidence then taken, together with that taken 
on the last hearing, the Commission found, as it well might, that there 
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was no substantial différence in the transportation conditions between 
pineapples and citrus fruits. While the voluntary act of the railroad 
in reducing its rates in July, 1910, would net of itself justify the Com- 
mission in reducing them still further, and especially in making the 
less than carload rates lower than the former any-quantity rates, it 
was in effect an admission that the old any-quantity rates in force 
since 1902 would be unreasonable. Moreover, inasmuch as thèse new 
rates were put in after January 1, 1910, the burden was on the car- 
rier under section 15 of the act (Act Feb. 4, 1887, c. 104, 24 Stat. 384 
[U. S. Comp. St. 1901, p. 3165]) as amended June 18, 1910 (36 Stat. 
556, c. 309 [U. S. Comp. St. Supp. 1911, p. 1332]), to establish their 
reasonableness in so far as they exceeded the former rates. 

If the change from any-quantity rates to carload and less than car- 
load rates involved nothing more than a division of the existing busi- 
ness into two kinds, merely for bookkeeping purposes, a réduction not 
only of the carload, but also of the less than carload, rates might well 
be termed an arbitrary act. But, as the Commission points out, it in- 
volves much more than this. The effect of estabhshing carload rates is 
ordinarily greatly to increase the carload business, both absolutely and 
relatively to the less than carload, to bring about heavier loading, to 
lighten the handling opérations of the railroad, and thereby to reduce the 
operating expenses. The net revenues might remain the same so far as 
the mère effect of this change is concerned, for the reasons stated in the 
testimony of petitioner's vice président, as quoted above from the 
Commission's report on the pineapple rate. But even if the net rev- 
enues would be decreased about 10 per cent., as petitioner contends, 
the Commissioner's action could not therefore be said to be unreason- 
able or arbitrary. And in this case it is to be noted that the railroad 
itself in its voluntary change had made many less than carload rates 
lower than the former any-quantity rates. 

Considering the new rates, not in their effect on the gênerai rev- 
enues of the Company, but in relation to the cost of the service to the 
carrier, exclusive of return on investment, the évidence is clear that 
they are not only greatly in excess of any out of pocket expense for 
this service, but that they give the carrier a considérable margin over 
the proportionate operating expense, as their contribution toward the 
return on the investment. In view of ail the foregoing considérations, 
the Commission cannot be charged with having exercised in an arbi- 
trary or unreasonable manner its power of determining the reasonable 
rate, even if such a charge, presented in petitioner's argument and 
briefs, can fairly be said to hâve been made in the pétition in this case. 

[3] Second. The basis for the contention that the order is confisca- 
tory is the claim that the entire property has a présent value in ex- 
cess of the bonded indebtedness of $31,000,000 and the capital stock 
of $5,000,000; that the net revenues for the year ending June 30, 
1911, were less than 4 per cent, of this value; and that if the line, 
not from Homestead, but from Miami, north, be considered as the 
main line, the entire net revenues therefrom, after deducting that part 
thereof derived from passenger and freight traffic originating at or 
destined to points south of Miami, would yield but little over 4 per 
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cent, of its présent value, whereas the légal rate of interest în Florida 
is 8 per cent. 

This claim is based on two assumptions : (a) That the main line 
ends at Miami, and not at Homestead; (b) that the value of the coni- 
pany's entire property, including the so-called oversea extension, and 
not merely of the main line itself, must be considered in determining 
whether rates from points on the main line are confiscatory. 

Without at this time considering under what circumstances, if any, 
the réduction of particular rates can be held to violate the constitu- 
tional rights of a carrier, because thereby the total revenues become 
inadéquate, even though the particular reduced rates yield some con- 
tribution to the gênerai net revenues over and above the pro rata cost 
of service, we are of the opinion that in the présent case there can be 
no basis for a charge of confiscation, because neither of the assump- 
tions above stated and upon which it is based is sound. 

(a) Originally the road ended at Miami ; later on, however, and be- 
fore the act of 1905 in référence to the oversea extension hereinafter 
referred to was adopted, it was extended to Homestead. In its plant 
or construction account, the company itself, in its own bookkeeping, 
deals with the line from Miami to Homestead as part of the main 
line, and not of the oversea extension. The increased production in 
the territory between Miami and Homestead since 1908 demonstrates 
the wisdom of the construction of this brandi as part of the main 
line, independently of the oversea extension. We are clearly of the 
opinion that the main line must be considered as ending at Homestead. 
Without discussing the évidence in détail, we are further of the opin- 
ion that the net revenues on this main line are in excess of 8 per cent. 
on the présent fair value of the property, and not merely something 
over 6 per cent., as conceded by the petitioner. 

No possible question of confiscation can arise under thèse circum- 
stances, even if the effect of the order will be to reduce the gross, or 
even the net, revenues of the company for the next two years by the 
full amount of the différence in rates, amounting, as applied to the 
tonnage for the year ending June 30, 1911, to $131,000, and being 
about 3 per cent, of the gross, and 10 per cent, of the net, operating 
revenue of the main line. 

(b) Whatever the powers of the company may be under its amended 
charter, it was not until after the Législature of Florida passed an 
act in May, 1905 (Laws 1905, c. 5595), entitled "An act to encourage 
and secure the construction of a line of railway from the mainland 
of Florida to Key West, to provide for a fair and équitable assess- 
ment of taxes of the corporation constructing it, and to grant right 
of way over the submerged and other lands belonging to the state, 
and over the waters of the state, and to authorize the filling of the 
submerged lands and to construct buildings, docks, and dépôts there- 
on," that the company, at a stockholders' meeting, decided to construct 
the oversea extension. 

The tremendous cost of the line from Homestead to Key West, over 
$175,000 a mile, the scarcity of population along the route, the natural 
impossibility of ever making much of the territory productive, either 
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agriculturally or industrially, confirm the récital in the act of 1905 
that the purpose of the extension was to share in the traiific expected 
to pass through the Panama Canal, uniess, indeed, as was argued to 
us, this marvel of engineering skill was constructed as a monument 
to the man, who from the early days to the présent was and is the 
sole owner of the petitioner's stock, and to whose indomitable energy 
and suprême confidence in the future prospects of this section of the 
country the road primarily owes its construction. At the présent time 
the operating expenses of this extension are naturally in excess of 
its revenues. Its entire gross revenues — freight and passenger — for 
the year ending June 30, 1911, were less than $100,000. The conten- 
tion that the earnings of the main line on passengers who traveled over 
the extension is to be attributed to the extension cannot be sustained. 
There is no évidence that would justify this court in holding that the 
extension produced any considérable increase of travel on the main 
line, or that most of the passengers to Cuba via Key West would not 
hâve gone to or via Miami or Homestead, if the extension h ad not 
been built. 

To what extent shippers on an original or main line should bear 
increased burdens due to the construction of additional or branch lines 
must dépend upon the particular circumstances of each case. No gên- 
erai rule can be formulated. In our opinion, the Commission vi^as fully 
justified in disregarding the value of this extension, and this court, in 
determining whether or not the order of the Commission opérâtes to 
confiscate petitioner's property, must likewise at this time and at this 
stage in the development of the business on the extension and on the 
main line reach its conclusions, irrespective of the value of the over- 
sea extension. 

At the final hearing a motion was made on behalf of the United 
States to strike out ail évidence which did not form a part of the pro- 
ceedings and testimony before the Interstate Commerce Commission. 
In view, however, of the conclusions reached by us after a considéra- 
tion of the entire évidence, it becomes unnecessary to pass upon this 
motion. 

The preliminary injunction will therefore be vacated, and the péti- 
tion dismissed for want of equity; and it is so ordered. 
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UNITED STATES r. nAMBURG-AMERTKANISCHH PACKBT-FAnRT- 
ACTIEN-GESELLSCHAFT et al. 

(Circuit Court, S. D. New York. December 20, 1911.) 

1. COMMEBCE (î 47*) FOHEION CoMMEBCÏ INTEENATIONAL TBANSPOBTATIOW 

or Passengers — Régulation. 

The transportation of passengers between the United States and 
Eîurope forms a part of the commerce of the United States with foreign 
nations subject to congressional régulation, under whlch rlght Cougress 
bas power to prohibit ail contracts, comblnatlons, and consplracies in 
re.stralnt of such commerce. 

[Ed. Note.— For other cases, see Commerce, Cent Dlg. { 2S; Dec. Dig. S 47.*] 
a Monopolies (§ IC*) — Fobeign Commerce. 

A contraet between steamshlp Unes for division of steerage passenger 
transportation between the United States and Europe according to specl- 
fled percentages, containing stipulations for the pooUng of recelpts and 
embracing provisions to secure its enforcement, and, while leavlng the 
flxlng of rights to indlvidual discrétion, providing that the holders of 75 
per cent, of the shares of traffic might direct any party to raise or reduce 
Its charges, dlrectly and materially affected foreign commerce, and since, 
with référence to east-bound traffic, the actual commencement of the 
transportation was withln the territory of the United States, the con- 
traet was an ttnlawful comblnatlon and consplracy, in violation of the 
fédéral Anti-Trust Act. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dlg. § 12 ; Dec. Dlg. § 16.*] 
B. MoNOPOLiES (§ 16*) — Foreign Commekce — Illeoai. Contbact. 

Where a contraet for international transportation of steerage passen- 
gers between the United States and European ports constituted an Illégal 
comblnatlon and consplracy, in violation of the fédéral Antl-ïrust Act 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Conip. St. 1901, p. 3200]), 
and was In restralut of foreign trade and commerce, materially affecting 
the foreign commerce of the United States, and was Intended to be put 
Into force there, it was Immatorial where It was entered Into, or that It 
was to be carried out or performed In foreign countries, or by the use of 
foreign vessels. 

[Ed. Note.— For other cases, see Monopolles, Cent. Dlg, § 12; Dec. Dlg. i 16.*] 

In Equity. Suit by the United States against the Hamburg^-Amer- 
ikanische Packet-Fahrt-Actien-Gesellschaft and others. On demurrer 
to the bill for want of equity. Overruled. 

The bill was flled by the United States under the fédéral anti-trust 
statute, to restrain a further exécution of an agreement between cer- 
tain steamship companies for the formation of an association, called 
the "Atlantic Conférence," relating to the carriage of steerage pas- 
sengers between the United States and Europe. 

Henry A. Wise, U. S. Atty., of New York City. 

Burlingham, Montgomery & Beecher, Lord, Day & Lord, Choate & 
Larocque, Spooner & Cotton, and A. L. & S. F. Jacobs, ail of Mew York 
City, for défendants. 

Before LACOMBE, COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1] It may be accepted without discussion 
that transportation of passengers between this country and Eu- 

•For other cases see same topic & i mombee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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rope forms a part of the commerce of the United States with foreign 
nations. It is also clearly established that Congress bas power to pro- 
hibit ail contracts, combinations and conspiracies in restraint of such 
part of the foreign commerce of the United States. The real ques- 
tion hère is not one of power but of interprétation. The inquiry is 
whether that which is charged against the défendants cornes within 
the provisions of the anti-trust statute and this inquiry bas two phases : 

(1) Does the agreement in question directly and materially affect 
foreign commerce? 

(2) Does such agreement with the acts stated in the pétition amount 
to an unlawful contract, combination or conspiracy? 

[2] The agreement affects fo.reign commerce because its opération 
must necessarily divert a part thereof , viz. : the business of carry- 
ing steerage passengers, from the natural channels of free compéti- 
tion into fixed channels assigned to the parties. The différent lines 
obtain not that which would come to them from their separate efforts 
but prescribed and certain percentages of the traffic. 

The agreement directly and materially affects foreign commerce and 
is partly intra-territorial because it is to be carried ont in part in the 
United States. Confining ourselves to east-bound trafiic, it is évident 
that the contract contemplâtes the solicitation of business, the making 
of contracts of carriage, the taking on board of passengers, and the 
actual commencement of transportation within the territory of the 
United States. It requires acts to be done in this country ; such acts 
are as material and essential as those to be performed abroad, and 
the part of the contract requiring them cannot be separated from the 
remainder. 

The prohibitions of the anti-trust statute apply broadly to contracts 
in restraint of trade or commerce with foreign nations. This contract 
directly and materially aiïects such commerce and if it unlawfully re- 
strains it, it comes within the statute. We see nothing to warrant the 
contention that the act should be narrowly interprétée! as prohibiting 
only contracts which are to be performed wholly within the territorial 
jurisdiction of the United States nor — if it were for us to consider — ■ 
any reason for concluding that a broader construction would lead to 
international complications. 

[3] As the contract directly and materially affects the foreign com- 
merce of this country by being put into effect hère, it is immaterial 
where it was entered into or by what vessels it was to be, or bas been, 
performed. Citizens of foreign countries are not free to restrain or 
monopolize the foreign commerce of this country by entering into 
combinations abroad nor by employing foreign vessels to effect their 
purpose. Such combinations are to be tested by the same standard 
as similar combinations entered into hère by citizens of this country. 
The vital question in ail cases is the same : Is the combination to so 
operate in this country as to directly and materially affect our foreign 
commerce? As said by the Circuit Court of Appeals for this Circuit in 
Thomsen v. Union Castle Mail S. S. Co., 166 Fed. 251, 92 C. C. A. 315 : 

"That the eorablnatioD was formerl in a foreign country is liliewise imma- 
terial. It affected the foreign conmierce of this country and was to be put 
into opération hère." 
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The final inquiry is whether the acts and agreements of the défend- 
ants as set forth in the pétition in addition to materially and directly 
affecting foreign commerce, restrain it within the meaning of the stat- 
ute. This inquiry requires the examination of the second phase of 
the question with whicli we started, and it is wliether such acts and 
agreements amount to an unlawful contract, combination or conspir- 
acy. 

The pétition states the contract at lengtli. It shows a division of 
traffic into stated percentages, contains stipulations for the pooHng of 
receipts, and embraces provisions to secure its enforcement. In gên- 
erai, the fixing of rates is left to individual discrétion although the 
holders of 75 per cent, of the shares of traffic may direct any party 
to raise or reduce its charges. 

The pétition, after stating the contract, shows the methods adopted 
by the associated défendants in fighting competitors and in forcing 
them out of business, and charges unfairness and oppression. It fur- 
ther allèges that the défendants in carrying out the combination hâve 
charged excessive and arbitrary rates to the public. It also allèges that 
by the contract and the practices thereunder the défendants bave ob- 
tained a virtual monopoly of that part of the foreign commerce of 
the United States included within the sco]ie of the combination. 

Testing the pétition by the allégations which it contains, as must be 
done upon demurrer, it is clear that — the effect upon foreign commerce 
being shown — the averments make out a combination and conspiracy 
in violation of the anti-trust statute. Whether or not the statute is 
directed against ail combinations in restraint of compétition, it is cer- 
tain that it embraces those in which the purpose and effect are to 
charge arbitrary and excessive transportation rates. Whether the stat- 
ute be broadly or narrowly construed, it is clear that it prohibits com- 
binations and conspiracies to restrain the business of transporting pas- 
sengers when accompanied with acts of oppression and attempts to 
monopolize. 

The demurrers of the défendants are overruled with costs and they 
are assigned to answer by the February rule day. 



AXACONDA COFIT^R MIXING CO. v. BUTTE-BALAKLAVA COPI'lSIl CO. 

(District Court, D. lloutana. Deeember 2, 1912.) 

No. 104. 

! Removai, of Causes (§ 15*) — Grounds — Diverse Citizensiiip — TIejiova- 

BTLITY. 

A case not reuiovable for diverse citizenship wheu and as bronjciit uiay 
therenfter become removable, and may tlien be romoved, tliough tbe orig- 
inal tlme to answer or plead lias expired, provided the c;ise is one that 
could hâve been removed if brousht as it was thereafter niade. 

[Kd. Note. — For other cases, see Uenioval of Causes, Cent. Dig. | 25 ; 
Dec. Dig. § 15.*] 

*For other cases see same topic & § mumber In Dec. & Am. Digs. 1907 to date, & Rep'r ladexei 
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2. lÎEMOvAL OF Cai:ses (■§ IG*) — RiGTiT To Kemove — Statute. 

The rif-'lit of removal is \vl\olly statutory, and, when claiiued, must be 
fonnd iii the statute. 

|Ed. Xote. — For other cases, see Ueniovàl of Causes, Cent. Dig. § 6; 
Dec. Difç. ii 10.*] 

3. Eemoval of Causes (§ 2C*) — Gkounds — Diverse Citize.xsuip — Citizens 

OF ÏEKKITOKY. 

Uemoval Act Mardi 3, 1911, c. 231, § 28, 36 Stat. 1094 (U. S. Comp. 
St. Su|iii. 1911, 1). 140). wliile available as between citi/.ens of states, is 
iiot available to citisiens of terrltorles. 

[Ed. Note. — For other cases, see Renioval of Causes, Cent. Dig. §§ 60- 
63; Dec. Dig. § 26.*] 

4. Removal of Causes (§ 26*) — Case not Originally Rbmovable — Admis- 

sion OF Terkitory as State Pekding Suit — Bffeot. 

^\niere suit was lirought l>y plaintiff, a citizen of Montana, against de- 
fendant, a citizen and résident of the then territory of Arizona, the fact 
tliat tiie territory was made u state after issue joiued did not entitle de- 
fendant to reuiove tlie cause to the fédéral courts for diversity of citi- 
zenship, uiider the rule that, Avhere there is no change of parties, juris- 
diction depeaiding on the condition of a party is governed. by that condi- 
tion as it was at the commencement of the suit. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 60- 
63; Dec. Dig. § 20.*] 

5. Removal of Causes (§ 15*) — Righi to Remove — Charge of Condition. 

A case not removable when and as brought can become removable only 
by reason of some subséquent pleading or proof of facts disclosing re- 
movability, and of facts which existed when the suit was brought. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 25 ; 
Dec. Dig. § 15.*] 

Action by the Anaconda Copper IVIining Company against the Butte- 
Balaklava Copper Company. On motion to remand. Granted. 

G. F. Kelley, L. O. Evans, D'Gay Stivers, ail of Butte, Mont., and 
W. B. Rodgers, of Anaconda, Mont., for plaintiff. 

Walsh & Nolan, of Helena, Mont., and B. K. Wheeler, of Butte, 
Mont., for défendant. 

BOURQUIN, District Judge. When the suit was brought and issue 
joined, plaintiff was, has contintied to be, and now is, a corporation, a 
citizen, and résident of the state of Montana, and défendant was, has 
continued to be, and now is. a cor[x)ration, a citizen and résident (l)of 
the territory of Arizona, admitted to the Union of states February 14, 
1912, subséquent to issue joined. and (2) of the state of Arizona sub- 
séquent to the date last aforesaid. After such admission, défendant 
proceeded to remove the suit hither, for that it then became and there- 
ajfter was and is between citizens of dift'erent states; a copy of the 
record being filed herein on July 18, 1912. 

The contention of défendant is that the right of removal created by 
the Removal Act majy come into being after the time to answer has ex- 
pired and can then be exercised ; that in this suit the right of remova! 
did so come into being after answer filed by reason of diversity of cit- 
izenship created by state citizenship imposed nolens volens upon de- 
fendant by Arizona's admission as a state ; and that défendant can 



•For other cases eee same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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now exercise the right of removal unrestrained by the time limitations 
of the Removal Act, in that the existence of the right is jurisdictional 
while the time and method of its exercise are but modal and formai, 
the latter yielding to the former in order to effectuate the pm^pose of 
the act. In support thereof défendant cites Powers v. Railwaiy Co., 
169 U. S. 93, 18 Sup. Ct. 264, 42 L. Ed. 673 ; Remington v. Railway 
Co., 198 U. S. 95, 25 Sup. Ct. 577, 49 L. Ed. 959 ; Ayres v. Watson, 
113 U. S. 594, 5 Sup. Ct. 641, 28 L. Ed. 1093, and like cases. 

The contention of plaintiff is that there is no right of removal for 
diverse citizenship, unless the diversity existed when the suit was 
brought, citing in support thereof Kinney v. Columbia, etc., Ass'n, 191 
U. S. 81, 24 Sup. Ct. 30, 48 E- Ed. 103. Mattingly v. Railway Co., 158 
U. S. 53, 15 Sup. Ct. 725, 39 L. Ed. 894, Kellam v. Keith, 144 U. S. 
568, 12 Sup. Ct. 922, 36 L- Ed. 544, and like caises. 

Défendant further contends that the rule of the cases cited by plain- 
tiff is not found in that section of the Removal Act which créâtes the 
right of removal nor in the like sections of the earlier acts, but that it is 
derived by construction in applying the section of said act relating to 
the method and time of removal ; that the plain wording of the section 
creating the right includes the case at bar, and to exclude it is to create 
an exception not intended by Congress; that the line of cases cited 
by it sustains its contention and is controlling hère, and the line of 
cases cited by plaintiff should be limited to the prohibition of removal 
for diverse citizenship created by assignnient or change of domicile 
after suit brought. Plaintiff insists the cases are contemporaneous and 
reconcilable. 

[1] There is no real conflict between the rule of the cases cited by 
défendant and the rule of the cases cited by plaintiff. The only con- 
fusion arises from their misapprehension or misapplication. The rule 
of those cited by défendant, in so far as removability for diverse citi- 
zenship is concerned, is that a case not removable when and as brought 
may thereafter become in its nature removable, and may then be re- 
moved, though the original time to answer or plead has expired. But 
this présupposes a case that could bave been brought as it thereafter 
was made — wherein the jurisdictional facts as they subsequently ap- 
peared were existing facts when the suit was brought. If defendant's 
contention that a right of removal may "come into being" after the 
time for answer has expired means more than this — means that the 
jurisdictional facts may come into being after the time to answer has 
expired, and thereby a right of removal be created — it would seem 
that the cases cited in support thereof do not sustain it. Their gênerai 
expression must be read in the light of the facts involved, the statutes, 
and other décisions of the Suprême Court relating to removal. 

The rule appealed to by plaintiff was derived from express language 
in the Removal Act Sept. 24, 1789, c. 20, 1 Stat. 73, 79 (see Insiîrance 
Co. v. Pechner, 95 U. S. 185, 24 L. Ed. 427), and, although subséquent 
removal acts are in radicallv différent language, the rule is not abol- 
ished thereby. Gibson v. Bruce, 108 U. S. 561. 2 Sup. Ct. 873, 27 
L. Ed. 825. See Kinney v. Association, 191 U. S. 80, 24 Sup. Ct. 30, 
48 E. Ed. 103. The Removal Act hère involved (Act March 3, 1911, 
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c. 231, 36 Stat. 1094, § 28 [U. S. Comp. St. Supp. 1911, p. 140]) is 
in practically the language of those in the cases last cited, and must 
receive a like construction. 

[2] The right of removal is wholly statutory. When claimed, it 
must be found in the statute, or the claim is unfoutided. It may be 
that every reason and object which moved Congress to provide' 
for removal for diversity of state citizenship exist in this case 
wherein such diversity arises pending suit. The reason and ob- 
ject of removal for diverse citizenship being to provide a tribunal 
presumed to be more impartial than one of the state of the résidence 
of one of the Htigants (Stearaship Co. v. Kane, 170 U. S. 111, 18 Sup. 
Ct. 526, 42 L. Ed. 964), removal would seem as désirable for a citizen 
of a territory as for a citizen of a state. 

[3] But the Removal Act, while available for diversity of citizen- 
ship to the latter, is not likewise available to the former, for that Con- 
gress did not include therein citizens of a territory. So in the case at 
bar the Removal Act is not available to défendant for diversity of citi- 
zenship, for that Congress did not include therein citizens of a state 
admitted pending suit. 

[4] The reason and object of removal are no more appealing now 
vi'hen défendant is a citizen of a state than they were at the time the 
suit was brought when défendant was a citizen of a territory. The act 
gave no right of removal then. It gives none now. Both cases are 
equally casus omissus. And ail because such is the will of Congress. 
Generally speaking, where there is no change of party, a jurisdiction 
depending on the condition of the party is governed by that condition 
as it was at the commencement of the suit. Conolly v. Taylor, 2 Pet. 
556, 7 L. Ed. 518; Anderson v. Watt, 138 U. S. 707, 11 Sup. Ct. 449, 
34 L. Ed. 1078; Koenigsberger v. Mining Co., 158 U. S. 49, 15 Sup. 
Ct. 751, 39 L. Éd. 889. (It may be observed in passing that, while it 
is clear that a change in condition by défendant after suit brought 
could not give and might def eat a right of removal, it is at least doubt- 
ful under the présent Removal Act that this is true in respect to a like 
change by plaintiff in a suit removable when brought.) The Powers 
and other like cases relied on by défendant are consistent with this rule 
and with the rule relied on by plaintifï. In the Powers Case a 
change of parties by amendment (discontinuance), and not a change 
of the condition of any party, made in its nature removable the case 
which was not removable when and as brought. In légal efïect, so far 
as removal was concerned, the suit as amended was "brought" when the 
amendment was made, and the time for removal then commenced to 
run ; for an amendment will not relate back when thereby a substantial 
right of the opposite party will be destroyed. In ail like cases involv- 
ing diverse citizenship it will be found they became in their nature re- 
movable by reason of the pleadings finally assuming a removable form 
and substance and which they might truly hâve assumed when the suits 
were brought — changes in conduct, position, and not of condition. See 
Fritzlen v. Bank, 212 U. S. 372, 29 Sup. Ct. 366, 53 E. Ed. 551. 

[5] It is believed the true rule is that a case not removable when 
and as brought can become in its nature removable only by reason of 
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some subséquent pleading or proof of facts dîsclosing removabilîty, 
and of facts which existed when the suit was brought. The case at 
bar does not satisfy this rule. It is within the rule invoked by plain- 
tifï. 

This case not being removable when brought, and the Removal Act 
not providing for removal for diverse citizenship created as herein 
pending suit, by such citizenship no right of removal came into being. 
To hold otherwise would be to create an exception not intended by 
Congress. 

The cause was improperly removed, this court bas no jurisdiction 
thereof, and the motion to remand is granted, with costs to plaintiff. 



In re JACOBSON & PBRRILD. 

Plstrlct Court, N. D. Georgla. October 22, 1912.Ï 

No. 539. 

"L Bankkttptct (I 200*) — Chattel Mortqage — Lien — Filino. 

VVhere a chattel mortgage executed by a bankrupt Is flled for record 
before a bankruptcy pétition Is flled, it Is prior to the lien of tbe trustée 
conferred by Bankr. Act July 1, 1898, c. 541, i 47, cl. 2, subd. "a," 30 
Stat. 557 (U. S. Comp. St. 1901, p. 3438), as amended by Act June 25, 
1910, c. 412, I 8, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1500). 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent Dlg. §| 289, 29&- 
300, 306-316; Dec. Dlg. { 200.*] 
2l Bankruftct (I 161*) — TJnbkcobded Chattei, Mobtgage — Validitt — "Rb- 

QUIRKD TO BE ReCOBDED." 

Since fallure to file a chattel mortgage under the Georgla law does not 
affect its validlty as between the parties, or as agalnst gênerai creditors 
of the mortgagor having no lien, such mortgage Is not one which Is "re- 
quired" to be recorded wlthin Bankr. Act July 1, 1898, c. 541, | GOa, 30 
Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended by Act Feb. 5, 1903, 
c. 487, i 13, 32 Stat. 799 (U. S. Oomp. St Supp. 1903, p. 416). 

[Ed. Nota— For other cases, see Bankruptcy, Cent Dlg. §$ 261-263; 
Dec. Dlg. ! 161.*] 

3. Bankkuptcy (§ 152*) — Lten of Tbustee — Date. 

The lien of a bankrupt's trustée conferred by Bankr. Act July 1, 1898, 
c. 541, § 47, cl. 2, subd. "a," 30 Stat 557 (U. S. Comp. St. 1901, p. 3438), 
as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. 
St. Supp. 1911, p. 1500), does not relate back to a period four montha 
prior to the institution of bankruptcy proceedings, nor can it antedate 
the institution of such proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 194; Dec. 
Dlg. § 1.52.*] 

4. Bankruptcy (§ 184*) — Lien Cbeditors — Chattel Mortoaob, 

Claimant sold a stock of goods to bankrupts under a contract providing 
for weekly payments. It also authorized the flrm ta make spécial sales 
for cash only, provlded one-half of the amount recelved was paid on the 
purchase price of the stock in addition to the weekly payments, with 
certain exceptions. A mortgage was given to seeure the purchase prlce, 
glvlug the bankrupts the right to sell in ordinary course of trade at re- 
tall, but providing that the mortgage should attach to and cover any and 
ail goods added to the stock by way of replenlshment. The mortgage 

•For other ctiseï «e« eame toplc & t ndmbbb in Dec. & Am. Digi. 1907 ta date, & Rep'r ludexei 
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was executed Jnne 27, 1911, but was not filed for record until the fol- 
lowlng Xoreiiilier, and durins the intérim ereditors with ttie mortgagee's 
knowledge were supplying new goods ou the assuniptlon that the bank- 
rupts' stoeU was unincunibered. HcUl. that the mortgage, wliile free 
froni fraud wiien executed, becanie fraudulent as to such ereditors, and 
could not be enforced as against theni. 

[Ed. Note. — For otlier cases, see Banlcruptcy, Cent. Dig. §§ 275-277 ; 
Dec. Dig. § 184.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Jacob- 
son & Perrill. On pétition to review a referee's order allowing the 
daim of Goldstein Bros, and others as a secured and pref erred claim. 
Reversed, 

Tindall & Silverman, of Atlanta, Ga., for objecting ereditors. 
M. F. Goldstein, of Atlanta, Ga., for trustée. 
Hatton Lovejoy, of L,a Grange, Ga., for mortgagee. 

NEWMAN, District Judge. This is a pétition to review the order 
of the référée allowing the claim of Goldstein Bros, as a secured and 
preferred claim. 

[1 I One question involved in this case is definitely settled by the 
décision of the Circuit Court of Appeals for this circuit in the case 
of Keeble v. John Deere Plow Co., 190 Fed. 1019, 111 C. C. A. 668. 
The décision is per curiam, and the only thing said in it is that "the 
conditional sale was recorded before the pétition in bankruptcy was 
filed, and therefore is prior in time to any lien the trustée may 
hâve growing out of the adjudication in bankruptcy," and the pétition 
to revise was denied. The case was reviewing a décision of the Dis- 
trict Court for the Northern District of Texas, and in the opinion by 
Judge Meek, sitting in the District Court but not yet published, this 
was said : 

"The récent amendment to the Bankruptcy Act provides: 'Trustées, as tf> 
ail property in the custody or coming iuto the custody of the bankrupt court, 
shall be deemed vested with ail the vlghts, remédies and powers of a créd- 
iter holding a lien by légal or équitable proceedings thereon. Section 47, 
clause 2 of subdivision A, as ameiided by the act of June 25, 1910.' The 
question arises as of what date the trustée should be deemed vested with 
thèse rights. There must be some point of time before which the rights did 
not accrue, and after which they are vested. There are obvions considéra- 
tions tending to the conclusion that the intent was to vest the rights as of 
the date of the ad.iudlcatiou ; for it may be soen that many pétitions for in- 
vohmtary bankruptcy are flled which are defeated and dismissed without an 
ad.iudieatlon, and in such cases it would seem burdensome that the meri; 
tiliug of a pétition in bankruptcy, however unfonnded the ground on which 
the proceeding may prove to be, should operate as a levy of légal process 
on ail of the property of the person proceeded against. Ou the other haud. 
there are considérations leading to the conchision that the intent was that 
the tiling of a pétition should eonstitute the eipiivalent of a levy and vest in 
the trustée to be subsequeutly appointed îifter and when he was appointed 
the right of a légal lien creditor by i-elation back as of the date on which 
the pétition w:\s iiled. In this case, however. it is not uecessary to détermine 
wbether the ri.s-'hts of the trustée are to be eonsidered as having beeome 
vested on the date of the ad.in<licati(>n or on the date of the institution of 
the proceedings. for the facts in iliis <•;!■<.- sIkav that the instrument evidenc- 
lug the claimant's liens had t.een linly (iied iiefore either of thèse dates. 

'Ii'or otiier cuses see same topic & 5 NLT.iBjii Ui Le^. i Am. Digs. 1907 to date, & Rep'r Indexes 
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"The question then occurs, Can thèse riglits of the trustée be considered 
as having antedated the institution of the banlcruptcy proceedlng? I can 
find no reason for so holding. I can find no point of time prior to the in- 
stitution of the banliruptcy proceedings which would détermine the validity 
of such instruments by validating those filed prior to that time and invalidat- 
ing those which should be sul)sequently filed, and to flx a date prior to the 
institution of the bankruptcy proceedings would be in effect to hold that 
sueh instruments were void for want of record as against the trustée in 
bankruptcy if not at once recorded, and such a holding would, in my opin- 
ion, fail to reflect the meaning of that portion of the baukrupt law qnoted, 
supra, and conflict with the décisions of the Suprême Court of Texas on the 
meaning of the Registration Act. I therefore flnd tliat the contracts of the 
claimaut were duly filed, and are not subject to the attack of the trustée for 
want of record. The eft'ect of a failure to register such contracts before the 
institution of bankruptcy proceedings is not a question involved in this con- 
test." 

[2] It may be understood that the law of Texas with référence to 
the recording of a chattel mortgage is practically and substantially 
the same as in this state. That law is stated by Judge Pardee in the 
opinion of the Circuit Court of Appeals in a former case ; that of 
Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 396, 69 C. C. 
A. 240. Judge Pardee states the statute of the state of Texas as con- 
strued by the Suprême Court of Texas in this way: 

"This statute has been construed in the Suprême Court of the state of 
Texas to mean that an unrecorded chattel mortgage shall be void only 
against lien creditors of the mortgagor, or subséquent purchasers and mort- 
gagees or lienholders in good falth; and, as lietweeu the parties to the chat- 
tel mortgage and against ail ordinary creditors, the record is Immaterial." 

The statute of Georgia on this subject could be stated in exactly 
the same language. 

[3] The décision of the Circuit Court of Appeals in Keeble v. John 
Deere Plow Co., the last case decided by it, is therefore controlling 
on this court on the question made as to when the judgment lien given 
the trustée by the act of 1910 takes effect. It is urged hère that 
the lien relates back as of four months prior to the institution of the 
bankruptcy proceeding. The Circuit Court of Appeals in this décision 
clearly holds that such lien of the trustée cannot be considered to 
hâve taken effect prior at least to the institution of the bankruptcy 
proceeding. They, apparently, leave it an open question as to whether 
the date of this lien should be considered as of the time of the insti- 
tution of the bankruptcy proceeding or of the time of the adjudication. 
In voluntary cases this would make little différence, but in involuntary 
cases it will become very material. It is unnecessary to détermine 
that question, however, in this case, as the mortgage was filed for rec- 
ord some months before the commencement of the bankruptcy pro- 
ceedings. 

The décisions of the Circuit Court of Appeals above referred to 
must be taken as controlling, also, I think, upon the question as to 
whether mortgages in Georgia are "required" to be recorded. In tne 
case of Meyer Bros. Drug Co. v. Pipkin Drug Co., supra, Judge Par- 
dee states this question to be determined in this way : "This dépends 
on whether or not the mortgage in question was one which was re- 
quired by law to be recorded or registered" — the answer being that 
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it does not, as shown by the remainder of the opinion, and clearly 
by the headnote, as applicable to the facts of that case. It may be 
that the décisions cited by the diligent counsel for the creditors in 
this case are not in harmony with the décisions of our Circuit Court 
of Appeals ; indeed, counsel state that in those décisions the courts 
declined to follow the décisions of our Circuit Court of Appeals. The 
cases cited by counsel are Bowler v. First National Bank, 21 S. D. 449, 
113 N. W. 618, 130 Am. St. Rep. 725, First National Bank v. Con- 
nett, 142 Fed. 33, 73 C. C. A. 219, 5 L. R. A. (N. S.) 148, and Loeser 
V. Savings Deposit Bank, 148 Fed. 975, 78 C. C. A. 597, 18 L. R. A. 
(N. S.) 1233. 

[4] Having disposed of the above questions, which it seems should 
be determined in favor of the mortgagee, the next question, and to 
my mind the controlling question in the case, is this : Can the mort- 
gagee claim to be paid in préférence to the gênerai creditors in this 
case, or a large part of them at least? The bankrupt partnership, Ja- 
cobson & Perrill, bought of Goldstein Bros, a stock of goods in Car- 
roUton, Ga., and moved the same to West Point, Ga., and put it into 
a stock the bankrupt firm had before in West Point, combining the 
two stocks. When the goods were delivered, a contract of sale was 
made, in connection with and a part of which was the mortgage in- 
volved hère. The purchase price of the stock of goods was $5,913.50, 
the same being the amount of an inventory of the stock which had 
been taken, less 10 per cent. The contract between the parties provided 
that the purchase price of $5,913.50 should be paid as foUows : Begin- 
ning October 1, 1911, $150 and each subséquent week thereafter until 
January 1, 1912, $150 per week. From January 1, 1912, and each 
subséquent week $50 until October 1, 1912, and each subséquent week 
thereafter $150 until January 1, 1913, and thereafter $50 per week until 
paid, unless the purchase price is sooner paid. The contract then pro- 
vided that the bankrupt firm might make spécial sales, but that they 
should be for cash only, and one-half of the amount received in each 
of the spécial sales should at once be paid on the purchase price of 
the Goldstein stock, in addition to the weekly payments, except that 
the regular weekly payments should not be made for the time of the 
spécial sales if one-half of such spécial sales equaled the weekly pay- 
ment. A mortgage was given to secure the amount of the purchase 
price in weekly payments for the amounts stated for the différent 
periods. It gave the right to the purchasers to sell in ordinary course 
of trade at retail only, any goods so sold to be released from the pro- 
visions of the mortgage and that the lien of the mortgage should at- 
tach to and cover any and ail goods and merchandise added to the 
stock of goods thereafter by way of accession or replenishment. 

This mortgage by the bankrupts, Jacobson & Perrill, was made on 
June 27, 1911, and it was filed for record November 9 and recorded 
November 10, 1911. During this period between the exécution and 
the record of the mortgage the référée finds that 30 creditors, giving 
their names and the amounts of their debts, sold goods which went 
into the stock of the bankrupt firm. He finds that four of thèse cred- 
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itors sold them goods after the mortgage was executcd, and delivered 
and before it was recorded, and "that they did not know of its exist- 
ence, and that should they hâve known of its existence, they wonld 
not hâve sokl them goods." Thèse four were evidently creditors who 
were there présent at the time of the examination before the référée, 
or were there represented and an agreement was entered into with 
référence to them as to what is stated ahove ; that is, that, if they 
had known of the existence of the mortgage, they would not liave 
sold the goods. The others, so far as the record shows, would bave 
made a similar statement had they been présent and had the oppor- 
tunity to do so. It appears, there'fore, that a large proportion of the 
creditors, whose claims aggregate $3,177.59, sold goods to the bank- 
rupt firm after the mortgage was executed, and before it was recorded. 
The évidence clearly discloses the fact that Goldstein Bros, knew 
that the bankrupt firm was purchasing new goods dnring this period. 
The contract of sale and mortgage itself shows that Goldstein Bros, 
expected Jacobson & Perrill to buy new goods. Goldstein Bros., not- 
withstanding this, stood by, without giving an}' notice whatever of 
the existence of their mortgage, and allowed thèse creditors to sell 
goods to Jacobson & Perrill upon the assvimption and belief on the 
part of the sellers, so far as anything was disclosed to them, that Ja- 
cobson & Perrill owned the stock of goods in their store at West 
Point, and that it was unincumbered, this stock at West Point being 
ail the time in the possession of Jacobson & Perrill. 

Can Goldstein Bros, enforce this mortgage now against thèse cred- 
itors who were thus wrongfully treated in allowing them to sell goods 
without any knowledge of the existence of the mortgage? The law 
would work a great wrong if it allowed a mortgagee to stand by 
silently and let wholesale merchants sell goods to the mortgagor, place 
their goods in stock, the lien of the mortgage attaching thereto, and 
then foreclose and sell not only the old goods in stock, but what there 
may be of the new goods placed in the stock by innocent sellers. The 
period during which the mortgage was withheld from record was not 
so long in this case as it was in the case of Clavton v. Exchange Bank, 
121 Fed. 630, 57 C. C. A. 656, decided in the Circuit Court of Ap- 
peals for this circuit, but the rule there laid down seems to me to 
be equally applicable hère especially as that is a Georgia case. In 
concluding the opinion in that case, Judge Shelby says this, speaking 
of the bankrupt: 

"Ile miule new debts for fîoods, wliich, wben bousht, cnme nnder the two 
morts!it;es, and fllecl a pétition to be adjudgeil a baiilcrupt, and on the same 
day iind liour the mortsasee, being notifled by téléphone, filed the moi'tsa.^es 
for record. We caTiuot avoid the conclusion tliat this conduct was unfair. 
uniust, and inéquitable to tlie new creditors of the mortgagor, who were iui- 
posed upon l)y the apparent freedom froin liens of ail of Josephson's pro))- 
erty. It is the peculiar province of courts of equity to grant relief in such 
cases. In this case it is eiinitaWe and just to reduee things to that condi- 
tion which the hanknipt and the bank, tlirongh its offlcers, made the new 
(Teditors helieve really existed. and that is done by denying the niortgages 
jn-iority over the debts contracted by Josepbsou while the luortgages were 
witbbeid to give hini fictitious crédit." 
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See, also, In re Atlanta News Pub. Co. (D. C.) 160 Fed. 519; In 
re Hickerson (D. C.) 162 Fed. 345 ; In re Braselton (D. C.) 169 Fed. 
960; Collier on Bankruptcy (9th Ed.) page 933 et seq. 

Goklstein Bros, were business men of large dealings apparently. 
One of the Goldsteins in bis testimony mentions the fact of taking a 
large number of mortgages, and that sdmetimes tbey record them and 
sometimes they do not. He clearly knew ail about the necessity for 
recording mortgages ; knew it in fact, without référence to the knowl- 
edge that the iaw imputes to him. The mortgagees were frequently in 
the store of the bankrupt firm at West Point, and knew about their 
dealings. and really knew as much about the business as Jacobson & 
Perrill did, or certainly could hâve known. A mortgage may be free 
from fraud in the beginning and may become fraudulent by the con- 
duct and acts of the parties afterwards. Although Goldstein Bros, 
took this mortgage in good faith for a présent considération at the 
time it was taken, their subséquent action, or rather their nonaction 
and their silence when they should bave spoken, must, in my opinion, 
render this mortgage invalid as against creditors who sold goods, and 
put them in the bankrupt stock before the record of the mortgage, and 
without knowledge of the exi.stence of the same. I think it is per- 
fectly clear from this record that the mortgage was intentionally with- 
held from record, and I am sure, further, that the effect of it was 
to deceive creditors, and that no créditer would bave sold goods to 
the firm had he known that this mortgage was in existence. No good 
merchant, it seems to me, would hâve entertained the suggestion of 
such a sale with a knowledge of the true situation. 

It is unnecessary to go at length into the authorities on the subject. 
I think it is perfectly clear that this mortgage cannot be enforced as 
against creditors who sold goods after it was executed and before 
it was recorded. 

The action of the référée is disapproved, and he will proceed in 
accordance with the opinion herein expressed. 
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BOSTON TOWBOAT CO. v. SUSQUEHANNA COAL CO. 

(District Court, D. Massachusetts. July 25, 1908.) 

Ncs. 0, 10. 

1. Navigable Waters (§ 26*) — Obstkuction by Depobits in Dredqing Ca- 
nal — Grounding of Vessel. 

Evidence considered. and heUI not to sustain the l)urdeii resting on the 
owner of a laden coal harge, wliich grounded while being towed in a 
oiiuîil to her dlseharginiï berth. to show that it was due to an ohstructiou 
by material deposited and left on the bottoin by respondent dredginj; 
eonijiany. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ i;!:j- 
KM; Dec. Dig. § 26.*] 

•'î'or other cases see Eanie topic & | kbmber in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
200 F.— 52 
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2. Navigable Watebs (§ 25*) — Dredging of Canal — Liabilitt tor Injury 

10 Vessel. 

A dredging compaiiy, engaged in deepening a canal under contract wlth 
a State commission and under the superinteudence of Its engineer, after 
deepenlng the canal for a distance, left tliat part temporarlly to permit 
its use by vessels wliich had discharglns bevths there. A laden eoal 
barge gronnded wlien partly over the excavation, and when she settled 
at low tide was injured by lylng across tiie end of the eut. Helil that, 
as there was no reason to expect vessels to strand there, the leavlng of 
the eut in such condition was not négligence, which rendered the dredg- 
ing Company liable for the injury. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 65 ; 
Dec. Dlg. § 25.*] 

3. TOWAGE (■§ 11*) — STRANDIÎfa OF TOW — L.IABILITY OF TtJG. 

A tug, Which uudertook to tow a laden coal barge, wlthont motive pow- 
er, to her discharging berth through a cantil and past another vessel 
lylng at a wharf therein, where there was barely rooui in wldth and 
depth of water at the highest stage of the tkle for the barge to pass, ail 
of which conditions were known to the tug, is presumptively in fault 
for the grounding of the barge, and liable for the resulting injury, in 
the absence of proof of some other adéquate cause for the disaster. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dlg. § 11. *J 

In Admiralty. Suit by the Susquehanna Coal Company, owner of 
the barge Devon, against the Eastern Dredging Company and the Bos- 
ton Towboat Company, owner of the tug Vim ; and suit by the Boston 
Towboat Company against the Susquehanna Coal Company for sal- 
vage. Decree against the Towboat Company in the first suit, and for 
respondent in the second suit. 

Robinson, Biddle & Ward. of New York City, and Putnam & Put- 
nam, of Boston, Mass., for Susquehanna Coal Co. 

Blodgett, Jones & Burnham, of Boston, Mass., for Eastern Dredg- 
ing Co. 

Frédéric Cunningham, of Boston, Mass., for Boston Towboat Co. 

DODGE, District Judge. The barge Devon, belonging to the Sus- 
quehanna Coal Company, brought a cargo of coal from South Amboy, 
N. J., to Boston. It was to be delivered at the wharf of the Bay State 
Fuel Company, on Broad Canal, in East Cambridge. The Boston 
Towboat Company's harbor tug Vim undertook to tow the barge to 
her discharging berth. While in tow of the Vim the barge grounded 
and stuck fast in the canal, before reaching her berth at the wharf. 
This happened during the afternoon of Monday, September 10, 1906. 
The work of getting her off, which required the discharge of her cargo 
by means of lighters, was done by the Towboat Company. Before she 
could be taken ofï, the barge lay aground during several tides and sus- 
tained considérable damage. The Eastern Dredging Company had 
been engaged, shortly before she grounded, in dredging that part of 
the canal, for the purpose of making a wider and deeper channel in 
it. In the first of the above libels the owner of the barge seeks to re- 
cover for the barge's injuries, either from the Dredging Company, 
upon the alleged ground that it negligently obstructed the channel in 

•For other casea see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the course of its opérations and failed to warn against such obstruc- 
tion, or else from the Towboat Company, upon the alleged ground that 
it neghgently performed its undertaking to tow the barge safely to 
her berth. In the second hbel the Towboat Company claims com- 
pensation for salvage services rendered to the barge after she had 
grounded. 

The barge was 176 feet long. Her breadth of beam, inckiding her 
guard rails, was 35 feet 6 inches. She was drawing, with this cargo 
on board, 14 feet 5 inches aft, and 13 feet 8 inches forward. 

The canal, at that part of its length with which this case is con- 
cerned, was about 100 feet wide; but by no means ail of its width was 
available, even at high water, for vessels of this barge's size. A short 
distance above its mouth First street crosses the canal by a drawbridge. 
In order to get the barge to her destined discharging berth, which was 
not far above the draw, on the north side of the canal, she had to be 
taken through the draw in the First Street bridge, and thence through 
a deep water channel in the canal extending from the draw to the 
berth. There was another discharging berth for barges, nearer the 
draw than hers, also on the north side of the canal. If, as was the 
case on September 10, 1906, there happened to be another barge al- 
ready occupying this lower berth, she had to pass that barge in order 
to reach her own berth. At the point where the other barge had to 
be passed, the deep water channel was supposed to be just wide 
enough to let one barge pass another. Outside it, and between it and 
the southern bank of the canal, the water in the canal was entirely too 
shallow to float loaded barges at any time of tide. The southerly side 
of the deep water channel sloped somewhat abruptly to the bottom, 
from this shallow water portion of the canal. The northerly side of 
the deep water channel was formed by the northern bank of the canal. 
The above conformation of the bottom in that part of the canal re- 
ferred to was in part due to dredging donc there in July, 1903, for the 
purpose of providing a deep water channel sufficient in width to 
permit one barge 35 feet in width and drawing 14i'2 feet to pass 
another similar barge lying against the north bank in the lower dis- 
charging berth. A plan made at the time shows a width for the deep 
water channel to be secured by the dredging then contracted for of 
about 68 feet, measuring from the north bank of the canal. This 
channel was deep enough at high water to float a barge of the Devon's 
draft, but it was scarcely more than deep enough. At low water it 
would not hâve nearly enough water in it to float such a barge at 
ail. In order to get such a barge up the canal, through the channel 
from the draw to the upper discharging berth, it was necessary to take 
her up at high water and to be careful that she was kept in the deep 
water channel. The risk of grounding her upon the sides of the chan- 
nel, where the water was not quite deep enough, by getting her slightly 
out of mid-channel, where the deepest water was to be found, was, 
as is obvions, a risk which had to be always anticipated ; and the less 
the gênerai depth in the channel at the time, the greater, of course, 
would be the risk of such an occurrence. Barges were, for this rea- 
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son, always taken up as nearly as possible at the exact time of high 
water in the canal. 

The Devon had, on many previous occasions, been taken up the 
canal to the sanie discharging berth to which she was destined on 
September 10, 1906. She had been se taken up several tinies in each 
year since 1S)02. On many of thèse occasions she had been taken past 
another barge lying in the lower discharging berth. She had liever 
bef ore got fast aground while being towed up. The last time she had 
been so towed up before September lOth was on the 28th of the pre- 
ceding August, and the last time before that on the 8th of the same 
August. On each of thèse occasions there was a greater depth of 
water at high water than there was on September lOth. 

The barge in the lower berth on September 10, 1906, was called 
the Beechwood. I do not find her exact dimensions given in the évi- 
dence, but she did not differ much in size from the Devon. If, as 
seems probable, she was the "scow schooner" or "schooner barge" 
Beechwood, of Philadelphia, the officiai list of 1905 gives her length 
as 186.5 feet and her breadth as 35 feet. She lay heading up the 
canal. In trying to pass her, the Devon, towed by the Vim, went 
far enough up the canal to get about half her own length past the 
Beechwood's stern and there became fast aground. Efforts to move 
her from this position were alniost wholly unavailing ; her bow being 
swung a few feet only. At low water she was left aground on the 
bottom nearly where she first stranded, with only 4 or 5 feet of wa- 
ter underneath her. 

Shortly before September lOth, and since the Devon was last in the 
canal before that date, dredging had been done in this part of the 
canal by the Eastern Dredging Company. It was done as part of 
certain excavation and improvement work contracted for by the 
Charles River Basin Commission, a state commission appointed under 
chapter 465 of the Acts passed by the Massachusetts Législature in 
1903. The dredging in this canal, which was included in the total 
work proposed, had been sublet to the Eastern Dredging Company, 
and it was being done there with the approval of the commission and 
under the supervision of its engineer, according to plans and spécifica- 
tions forming part of the contract for it. The contract called for a 
considérable widening and deepening of the existing deep water chan- 
nel which has been described. Not less than 17 feet of water was to 
be provided to and at ail the wharves on the canal as far up as the 
Third Street draw, situated some distance above the berth to which 
the Devon was bound. 

The Dredging Company began its work in that part of the canal 
with which this case is concerned on September 5th. The Beechwood 
was not then in the canal. Using its dredge Mystic, it made a straight 
eut 22 feet wide, beginning at the First Street draw, and extending 
up the canal there from about 200 feet, to a point nearly opposite that 
at which the Beechwood's stern rested, when that barge was in her 
berth, and somewhat more than 80 feet, therefore, if the Devon was 
overlapping the Beechwood by half her own length, below the point 
where the Devon's bow rested when she grounded on September lOth. 
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On its southern side, this eut was nearly coïncident with the southern 
side of the old deep water channel. The bottom of the eut was from 
3 to 5 feet deeper than the old bottom of that channel, in which the 
eut was made. The opération of the scoop of the dredge was such as 
to leave the upper end of this eut semicircular in outline from side to 
side of the eut. Having been continued on September 6th, the work 
of dredging was discontinued on September 7th, because of the Beech- 
wood's arrivai and occupation of the lower berth. The dredge was 
then moved further up the channel to a point above the berth to which 
the Devon was bound. She was at work there on September lOth 
when the Devon came. 

The opération of the scoop of the dredge in making such a eut as 
was made on September 5th, 6th, and 7th is such as tended to leave 
around the edges of the eut made, both along its parallel sides and 
around its semicircular end, what is called a "heading," consisting of 
more or less material from the bottom eut into, loosened, disturbed, 
or dragged upward by the scoop, or fallen from the scoop in the pro- 
cess of lifting its contents in order to dump them above water. 

That the Devon, after she had once become fast aground, was 
strained by having to lie at low tide partly over the eut which the 
dredge had made, is sufficiently probable upon the évidence. That 
she was stopped and eaused to become fast aground at that place by a 
"heading" left by the dredge, as the libelant contends, seems to me 
by no means so clearly shown. 

[1] The libelant, for the purpose of proving that the Devon was 
eaused to ground by such a "heading," relies largely on the undis- 
puted facts that she had passed through the same part of the same 
channel, loaded in substantially the same way, around another barge 
in the lower berth, on the previous occasions referred to, without 
grounding, but that she failed to pass through, for the first time, upon 
the iirst attempt she made after the dredge had been at work there. 
Much of the apparent force in the argument from thèse facts, how- 
ever, disappears in view of the other facts disclosed by the évidence, 
which are next referred to. 

Notwithstanding the success of the Devon in passing this point on 
previous occasions, it is impossible to say that the channel had evcr 
been safe and sufficient for her passage. It seems to me clear, on 
the contrary, that she had always and of necessity run a very consid- 
érable risk of grounding at this same place, through failure to employ 
the few minutes during which the water was highest, or through 
failure to keep exactly in the right course. A very slight want of 
care in thèse respects must always hâve been ail that was necessary 
to get her aground. Even with the tide at its height, she never had 
more than a few inches to spare under her bottom, around her bilges, 
or alongside, as the soundings later referred to show. So narrow 
were the limits within which water enough for her could be found 
between another barge like the Beechwood and the southern limits 
of the channel that a very slight deflection from the proper course 
would be enough under the most favorable circumstanees to make her 
touch or drag on the southern side. As bas been stated, the channel 
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at this point was intended for two barges of 35 feet each in widtli, 
and it had been made barely sufficient for two such barges. The 
Devon's width exceeded 35 feet by 6 inches; the Beechwood's was 
35 feet, at least. It had not been uncommon for the Devon, in going 
up the channel fully loaded, to touch upon and drag over or through 
portions of the bottom, said to hâve consisted of mud. Grounding 
in this way a httle barder than usual might so easily involve delay 
enough for a fall of tide such as would make starting her again before 
the next high water an impossibihty that I must regard the risk of 
such a resuit as a serious risk necessarily incurred whenever she was 
taken up. 

Proof, therefore, that the Devon's attempt to pass the Beech- 
wood on September lOth was made while the tide stood at its height, 
and that in making it she was not allowed to deflect at ail from that 
course which would hâve involved the least risk of grounding, is 
essential before it can be safely concluded that because she grounded 
there must hâve been in the channel a new obstruction, put there since 
her last passage through it, and that this was what caused her to 
ground. 

I think the libelant fails to show that the barge grounded at high 
water. This proof is the more essential to its case because a low 
course of tides was prevailing, and the best water ever to be expected 
was not to be had at ail on that day. Witnesses who were présent 
and say that the barge grounded at about high water are not want- 
ing; but I am not satisfied that any of them gave much exact attention 
at the time to the question when the tide was or was to be at its 
maximum height in the canal, or noted with any accuracy the précise 
time when the barge grounded. It appears that when the Devon got 
to the First Street draw on her way up, the drawtender would not 
let her through, because the tide was not then high enough. It ap- 
pears that when the draw was opened she had to be dragged through 
it, scraping the bottom as she went, and that a good deal of time was 
thus occupied before she was clear of the draw and read}^ to proceed 
up the channel above it. The drawtender was not a witness, and it 
did not appear just when she arrived at the draw, nor just hov.' long 
it took to pull her through it. There was some évidence that the draw 
was opened about half past 4. The calculated time of high water 
in Boston Harbor on that afternoon was 4:40 p. m. High water in 
the canal cannot bave been more than a few minutes later. The 
readings of automatic tide gauges at Moon Island and at Craigie Bridge 
were in évidence. The Moon Island reading agrées well with the 
calculated time. The Craigie Bridge reading, however, would put the 
time of high water there at 4 p. m., which is, of course, impossible, 
if the calculated time or the Moon Island gauge were anywhere nearly 
right, and so impossible as to indicate some inaccuracy in the work- 
ing of the gauge too serious to permit any reliance on it. There v^'as 
évidence that it was nothing unusual to hâve to drag the Devon through 
the draw, as was done on this occasion, and that whenever she could 
be dragged through at ail, even if it took from half an hour to two 
hours, there would be water enough to get her to her berth. The 
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fact that every tide must f ail 9 feet at least in 6 hours seems to make 
it impossible to accept this statement; but the fact that it is made 
by those who were concerned in towing the Devon up may perhaps 
indicate that they felt no pressing need of haste in their opérations. 
I hâve found nothing in the évidence to render the supposition at ail 
improbable that one reason, at least, why the barge grounded was 
a fall in the tide before she reached the place of grounding. Her 
master testified, it is true, that it was 4:45 p. m. by his cabin clock 
when she grounded ; but this testimony he did not give until lie was 
recalled, near the end of the trial, and after the testimony as to the 
time of high water had been heard. I am unable, on the vvhole, to 
accept it as flxing the time of grounding with reliable accuracy, or 
as sustaining the burden which is on the libelant to show that the 
grounding was not caused by attempting to get through after the 
tide had begun to ebb. 

Nor do I think the libelant has made it sufficiently clear that the 
barge did not deflect at ail from the proper course while trying to 
get by the Beechwood. Three plans of soundings, one of them made 
under the libelant's auspices, indicate her position while finally aground. 
Ail agrée in locating her slightly crosswise of the safest course. Each 
shows her bow slightly inclined toward the southern side of the 
channel. The évidence is that a hawser made fast on that side and 
taken to the barge's steam winch was used to help pull her up channel 
from the draw. The tendency of this was and could only hâve been 
to carry her bow toward that side of the canal. And it appears, also, 
that in the efforts to pull her off, which followed her grounding, her 
bow was swung several feet to the northward, before she settled into 
the position indicated on the plans. If so, she was at first more cross- 
wise of the channel than the plans show. 

On the évidence thus far considered it seems to me quite as probable 
that the barge would hâve grounded where she did, whether the dredg- 
ing of September 5-7, 1906, had been done or not, as that it was a 
heading thrown upon the bottom by the dredge which grounded her 
The libelant's case might nevertheless be established by proof that 
the dredge did actually hâve a "heading" sufficient to ground the 
barge at the point vi^here it must bave been left in order to stop her. 
Of direct évidence, however, that the dredge actually left a "heading" 
at the point referred to, there is very little. No one claims to hâve 
seen any such "heading," and it may well be that, if a "heading" had 
been there, no one could hâve seen it, on account of the depth of the 
water over it, even at low tide. No one claims to hâve found any- 
thing of the kind by any method of examination between the cessation 
of work by the dredge on September 7th and the barge's attempt to go 
up on September lOth. A few soundings, not accurate enough and 
not sufficient in number to be significant, were made around the barge 
as she lay aground. After she was removed, more complète and 
accurate soundings of the whole locality, including the place where 
the barge had been, were made on behalf of both parties. I bave 
been unable to find in them sufficient indications that the dredge had 
in fact left any "heading" around the edges of the eut it made, such as 
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can reasonably be supposed to hâve grounded the barge. The sound- 
ings seem to me to show the existence of a shoal place in the old 
deep water channe!, further up than the place where the drecige's 
eut ended, over which the Devon could not hâve expected to pass 
without at least touching, except upon a depth of water greater than 
the average depth at ordinary high tides. The only circtimstance 
in favor of the conclusion that the dredge had anything to do with the 
existence of this shoal place is that the dredge's eut may be said to 
hâve ended, generally speaking, about where the shoal spot referred 
to begins, in going up the channel. But the shoal place, as indicated 
by the soundings, occupies far too much space in the channel, both 
lengthwise and crosswise, and indicates an inequality in the bottom 
far too extensive in its total contents, to permit the conclusion that 
it was a heading made by the dredge which caused its existence there. 

This view of the matter is strongly supported in another way. 
Soundings of this same part of the channel, made in December, 1903, 
November, 1904, and December, 1905, were also shown on plans pro- 
duced. They seem to me to agrée in indicating that the same shoal 
place was found to exist in the same part of the channel at the times 
referred to. It appeared that the dredging clone in July, 1903, as 
already above stated, was in part occasioned by the existence of a 
bank projecting into the deep water channel at this point from the 
southern side of the canal. The widening then done consisted in great 
part of a eut made into this bank. The évidence as to the width of 
the eut then made, and the contour of the bottom as disclosed by the 
soundings since made, down to and including those of December, 
1905, seem to me to show that enough of this bank vt'as left to con- 
stitute the shoal place in the channel whose existence ail the sound- 
ings agrée in indicating. I do not think the soundings made since 
the Devon's accident indicate that it was then found to be of more 
importance as an obstruction in the channel than it had previously 
been. They do not indicate any substantial addition to what was 
there before. That those soundings, or any of them, show a "heading" 
also found in the channel, or the remains of one, it does not seem 
to me possible to say. The shoalest places in the channel which ap- 
pear upon the plans are not found sufficiently near to the point where 
a "heading" around the eut would hâve been to make this a probable 
conclusion. 

The testimony of persons experienced in dredging was offered, on 
both sides, as to the size and character of the "heading" which such 
a dredge would be likely to leave around such .a eut as was hère made, 
in a bottom composed of such material as was hère found. This évi- 
dence is, of course, to be carefully considered in connection with the 
indications to be gathered from the plans of soundings. On behalf 
of the libelants there was évidence that the heading left would be in 
height from 6 inches to 2y->. feet, and of a width on the bottom abouc 
equal to its height, but depending upon the skill with which the dredge 
had been operated, and that it might cause such a barge to ground. 
On the defendant's behalf there was évidence that the "heading" 
would not exceed 6 inches or a foot in height, and 1%, or 2 feet iu 
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width, that it would be on the extrême edge of the eut, that it would 
be loose and soft in character, and that it would not obstruct the barge 
more than so much mud. I am not satisfied, on ail the évidence, that 
any "heading," such as the dredge ca_n reasonably be thought to hâve 
left hère, would, after the tide had flowed over it between the 7th 
and lOth of September, constitute an inequality in the bottom suffi- 
cient in size to be indicated, or found at ail, by soundings made, as 
thèse were, not nearer together than 5 feet, which is the least distance 
between soundings on any of the plans. I am therefore unable to 
regard it as satisfactorily shown that the dredge did in fact cause 
any material shoaling of the channel, or create any material obstruc- 
tion to the barge's progress. 

[2] If not responsible for getting the barge aground, I do not think 
the dredging company can be made responsible for her injuries, so 
far as caused by straining at low tide, even though thèse were be- 
cause she happened to ground while partly over the dredge's eut. 
There is no évidence that the place would hâve been safe for her to 
lie aground in before the eut was made ; but, even if this be assumed, 
it is not shown that vessels were accustomed to lie aground there, or 
anywhere in the canal, except at the discharging berths along its banks. 
Those who invited vessels to use and occupy such berths were bound 
to keep them reasonably safe for such vessels as might lie in them 
upon such invitation, and would be liable for damage due to defects 
in them ; but it is difficult to see how anything done to a part of the 
bottom where lying aground was not to be anticipated can constitute 
a violation of any rights, especially in a case where, as hère, ail that 
was done was with the sanction and approval of the proper public au- 
thorities and there was no obstruction to navigation. Failure to warn 
against a danger created by such work might no doubt under some 
circumstances constitute négligence on the part of a contractor for 
such work, as in Casement v. Brown, 148 U. S. 615, 13 Sup. Ct. 
672, Zl L. Ed. 582. This contractor, however, was not bound by its 
contract to give such notices, as vi'as the contractor in that case, and 
its liability to warn against dangers cannot, it would seem, be extended 
beyond such dangers as it ought to hâve anticipated that some vessel 
might incur. The danger to this barge in lying where she did at low 
water does not seem to me to fall under that description. I am ob- 
liged, therefore, to dismiss the libel in the first case as against the 
Dredging Company, for want of proof sutïicient to sustain it. 

[3| The libelant's case against the Towboat Company stands upon 
a différent basis. Having undertaken to tow the Devon through the 
difficult and dangerous channel already described, the Towboat Com- 
pany was bound to know its difficulties and dangers, and to use that 
degree of care and skill which was necessary for the purpose of avoid- 
ing them. The Devon was without motive power of her own, her 
navigation was wholly under the tug's control, ail her movements were 
subject to the tug's direction, and there is no suggestion of any in- 
dependent action on the Devon's part having a tendency to cause her 
to run agroimd. Under such circumstances the fact that the Devon 
groimded raises a presumption that the tug was négligent, as in Burr 
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V. Knickerbocker, etc., Towage Co., 132 Fed. 248, 65 C. C. A. 554 ; 
The W. G. Mason, 142 Fed. 913, 915, 74 C. C. A. 83. The burden is 
on the tug to explain the cause of the disaster. 

The Towboat Company relies, for the purpose of showing that it was 
not neghgent, upon the same évidence which is claimed to charge the 
Dredging Company with the responsibiUty for the Devon's grounding, 
and which has been above held insufficient for that purpose. If the 
e\'idence is not sufficient to charge the Dredging Company, it follows 
that the responsibihty must rest upon the Towboat Company. 

Even if it had appeared that anything donc by the Dredging Com- 
pany had increased the dangers and difficuUies of that part of the 
channel in which the Devon grounded, there was évidence in the case 
which seems to me to prevent the exonération of the Towboat Com- 
pany from responsibiUty. It appears that the master of the Vim 
knew that the dredge had been at work in the part of the channel in 
question between September 5th and 7th. If, knowing this, and know- 
ing, as he must be held to hâve known, the slender margin of safety 
upon which every attempt to tow such a barge through such a place 
must at best be made, he attempted to tow the Devon through with- 
out inquiry as to changes in the bottom made by the dredge, I do 
not see how the company which employed him can escape responsi- 
biUty for the conséquences. 

As against the Towboat Company, therefore, the libel brought by 
the owner of the Devon is sustained. The Towboat Company seeks 
in its answer to limit its liabiHty, if any, to the value of the Vim, and 
its right to such limitation is not disputed. It is understood that in 
any case the damages sustained by the Devon must considerably exceed 
the value of the Vim. Some évidence regarding the value of the Vim 
on September 10, 1906, has already been heard. If the inquiry is 
completed upon that point, I find that her value was $800, for which 
sum, with costs, there may be a decree in the first case against the 
Towboat Company. If the inquiry has not been fully completed, there 
may, instead, be an interlocutory decree against the Towboat Com- 
pany, and such further évidence as either party desires may be taken 
before the assessor, who vi'ill also fix the amount of the damages to 
the Devon, unless agreed by the parties. 

The libel in the second case, brought by the Towboat Company 
against the Devon for salvage services rendered after she had ground- 
ed, must stand dismissed, with costs. 
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(District Court, D. Massaclmsclts. January 10, 1911.) 

Xo. 211. 

1. Shipping (§ 136*) — Loss of Cae(50 of Tow — IIakter Aci. 

Harter Act Feb. 13, 1893, c. 105, § 3, 27 Stut. 445 (II. S. Comp. St. 1901, 
p. 2946), providing tliat, if tlie owner of a veKsel sliall exercise (lue dili- 
gence to malle lier seawortliy and ])i'()perly nianned, equiiiped, and sup- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pUed, heither he nor the vessel iîhall be llable for damage or loss result- 
Ing from faults or errors in navigation or in tlie management of said 
vessel, applies only to the relation between a vessel and the cargo with 
whieh she is herself laden, and does not relieve the owner of a tug from 
liability for its négligence in towing a barge, because the barge is under 
charter to him and he is in fact the carrier of her cargo. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 492; Dec. 
Dig. § 186.*] 

•Z. Tovs^AGE (§ 11*) — Loss OF Tovc — Liability of Tug. 

A tug, with two laden coal barges in tow, on hawsers which made the 
entire tow nearly half a mile long, in passing around Cape Cod under- 
took to go through Pollock Rip Slue, in which the rear barge grounded 
and was so injured that she sank. The route through the Slue, while 
saving a distance of 17 miles, was dangerous for vessels of the draft of 
the barge, which was greater than that of the other two vessels, owing 
to the narrowness and shifting character of the channel. Held, that if 
the barge foUowed in the wake of the tug, as the évidence showed she 
did, the fact of her strandlng raised a presumption of fault on the part 
of the tug, and that the évidence did not overcome such presumption, 
but tended to show that on the course taken by her there was not suffi- 
cient depth of water for the barge. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dig. § 11.*] 

3. TowAGE (§ 11*) — Loss OF Tow — Liability of Tug. 

A short tirae before the stranding the shoal to the east had extended 
westward into the channel, and a buoy had been placed 1,200 feet to the 
westward of those marklng the east side of the channel, and notice given 
and published to mariners that vessels of deep draft should pass to the 
westward of such buoy. There was évidence tending to show that the 
buoy was not in place at the time of the stranding. Although notices 
of changes In the channel had repeatedly been published diiring several 
months, and the fact was generally known to navigators, the master of 
the tug had no knowledge of it and passed so far to the eastward that 
apparently the depth of water was not sufHcient for the barge, which 
caused the stranding. Held that, under the rule that a tug is bouud to 
knovr the nature of the ground and depth of water as regards her tow, 
and to exercise a proportionately higher degree of care and skill in local- 
ities more than usually dangerous, as this was, the ignorance of the mas- 
ter did not exonerate the tug from liability. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dig. § 11.*] 

4. Shipping (§ 20S*) — Limitation of Liability — Pbivity and Knowledge 

OF SniPOWNEE. 

That the master of a tug, with a good record of 14 years as a master, 
was ignorant of a partlcular danger vililch caused the loss of a tow, 
and of which he was legally boimd to know, does not establish bis incom- 
petency in such sensé as to charge the owner with privity and knowledge 
because of his eniployment, which will deprive such owner of the right 
to a limitation of liability for the loss. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 645; Dec. Dig. 
§ 208.* 

Limitation of owner's liability, see note to The Longfellow, 45 C. C. 
A. 387.1 

5. Shipping (§ 136*) — Loss of Cargo of Tow — Habteb Act — "Engaged ir 

TKAHSPOEIING MeRCIIANDISE or rROPERTY." 

A tug engaged in towage, the tug and tow belonging to distinct owners, 
having with each other only the relation arising under an ordinary con- 
tract for safe towage, is not within the Harter Act, provldiug certain 

•For other cases see same topic & § numbee ia Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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exemptions for vessels "engagea in transporting merclmnilise or prop- 
erty." 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. § 492; Dec. Di;;. 
S 136.*] 

In Admiralty. Pétition for limitation of liability by the Baltimore 
& Boston Barge Company, as owner of the steam tug Murrell. De- 
cree for damages in favor of Eastern Coal Company and Austin Gove 
& Son, owners, respectively, of the barge West Virginia and her 
cargo, and granting limitation of liability. 

For opinion on appcal, see 195 Fed. 483. See also, 188 Fed. 727. 

Frédéric Cunningham, of Boston, Mass., for petitioners. 

Blodgett, Jones & Burnham, of Boston, Mass., for damage claimants. 

DODGE, District Judge. The petitioner's tug Murrell undertook 
to tow the barge West Virginia, laden with 2,100 tons of coal, from 
Newport News to Boston. Another barge, called the Ivie, was taken 
in tow on the same trip, and was towed next after the tug ; the W^est 
Virginia being the last barge in the tow. During the voyage, while 
the tug and barges were proceeding in the order stated through 
Pollock Rip Slue, the West Virginia grounded and parted the hawser 
wherewith she was being towed. Whether it parted before or after 
the barge grounded is in dispute. The tug afterward towed the barge 
afloat, but she was found to be leaking so fast tliat she could not 
be kept afloat, and she sank in deep water, with her cargo on board, 
about three hours later. The barge belonged to the Eastern Coal 
Company, and her cargo to Austin Gove & Son, of Boston, who claim 
damages for their loss. The petitioner bas denied that it or the tug 
is liable for thèse damages, because not caused by any fault of the 
tug. This hearing bas been upon the question of the tug's liability, 
and also upon the question whether, if liable, the facts charge the 
petitioner with privity or knowledge, so as to render it incapable of 
limiting its liability. 

[1] 1. The pétition allèges, and the answer thereto admits, that the 
barge was under charter to the petitioner at the time of the accident. 
According to the évidence, the petitioner had subchartered her for this 
voyage. The charter party from her owner to the petitioner bound 
her owner to keep her manned, to keep her seaworthy, and to furnish 
the hawser used in towing her. The petitioner contends that it was 
engaged in "transporting merchandise or property" between ports of 
the United States ; that there is no question as to its exercise of due 
diligence to make the tug in ail respects seaworthy, and to man, equip, 
and supply her properly, nor any question that the barge was also 
seaworthy, properly manned, equipped, and supplied; and that it is 
therefore exempted from ail responsibilit)' for the damage or loss now 
claimed, even if resulting from faults or errors in navigation or in 
the management of the tug or barge, by the provisions of the Harter 
Act (27 Stats. 445). The damage claimants contend that the Harter 
Act has no application, except as between the owner of cargo and 
the owner of the vessel carrying it on board. 

»For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rvp'r Indexes 
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I consider the affirmative évidence sufficient to show that the peti- 
tioner used due diligence to make its tug seawortliy, and to man, 
equip, and supply her properly at the beginning of the voyage. As 
to the barge, however, it appears to hâve relied upon the undertakings 
of her owner, in the charter party, so far as thèse matters were con- 
cerned. Before it can claim the benefit of .the Harter Act, on the 
ground that it controlled both tug and barge, and ought not, there- 
fore, to be regarded as perfonning a towage contract, but rather 
as transporting both the barge and her cargo as merchandise or prop- 
erty, affirmative proof of its own due diligence regarding barge as 
well as tug would seem to be necessary, at least as regards the owner 
of the cargo, an entire stranger to the charter party. Neither inference 
nor presumption can supply the place of affirmative proof of the due 
diligence required by the Harter Act. The Wildcroft, 201 U. S. 378, 
26 Sup. Ct. 467, 50 L. Ed. 794. But this principle can hardly oblige 
the court to insist on affirmative proof of what is admitted, and in 
this case the owner of the cargo and the owner of the barge as well 
hâve not only admitted, but bave affirmatively alleged in their an- 
swer and claim (article lOo), that the barge was "tight, staunch, and 
strong, well manned and equipped, and in ail respects fitted and suited 
for the voyage" ; also that her master was "a caref ul and compétent 
navigator." I think the fînding justified that the petitioner exercised 
that diligence in regard to the tug and barge which the Harter Act 
requires as the condition of the exemption from liability which it 
grants, supposing the act to be otherwise applicable. The question 
then presented is : May an owner of a tug hâve the benefit of the act, 
as against damage through négligence on the part of his tug, in towing 
a barge under charter to him, loaded with a cargo which he, thus con- 
trolling the barge, bas agreed to carry in her ? 

[5] That the Harter Act has no application to neglect towage when 
tug and tow belong to distinct owners, having with each other only the 
relations arising under an ordinary contract for safe towage, I shall 
take for granted. To say that the owner of the tug, in such a case, 
is "engaged in transporting merchandise or property," is to extend 
those words of the Harter Act so as to make them include what Con- 
gress never intended them to include. If this is not obviously true, 
I must regard it as beyond question since the décision in The Dela- 
ware, 161 U. S. 459, 471, 16 Sup. Ct. 516, 522 (40 L. Ed. 771). In 
holding that the act could not exempt the owner of one vessel from 
liability for damage negligently inflicted by collision upon another, 
the Suprême Court said: 

"It is entirely clear that tlie whole object of the act is to modify the re- 
lations prevlously existing between a vessel and her cargo." 

There is nothing in an agreement by the owner of a tug to tow an- 
other owner's vessel which can be regarded as making the latter 
vessel or her cargo the cargo of the tug. The only case wherein the 
Harter Act has been allowed any application in a case of towage is 
The Nettie Quill (D. C.) 124 Fed. 667. The District Court for the 
Southern District of Alabama held that the owner of a steamer mak- 
ing regular trips, which had agreed to transport a locomotive, and 
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had given a bill of lading for it in the usual form, and was undertaking 
to carry it, not on board the steamer, but on a barge belonging to 
the locomotive's owner, towed alongside, which barge was also covered 
by the bill of lading given, had made a contract, not of towage, but of 
affreightment, and that the contract was subject to the Harter Act. 
Calling the contract one of affreightment afforded reason for calling 
the locomotive cargo, though not actually laden on board the steamer. 
The applicability of the Harter Act, when tug and tow belong to 
or are controUed by the same owner, so that the liability of the owner 
of the tug to the owner of the vessel towed, or to the owner of her 
cargo, differs in character from the liability which would arise under 
an ordinary contract for towage, has been considered, but not decided, 
by the Court of Appeals for this Circuit in The Cygnet, 126 Fed. 742, 
61 C. C. A. 348. There the tug had been chartered to the owner of 
the barge she was towing, who equipped and manned her, appointed 
her oiificers, and was owner of her pro hac vice for the purposes of 
the case. There was négligence on the tug's part. Her registered 
owners were petitioning for limitation of liability and for exemp- 
tion from liability under the Harter Act. Regarding that act the court 
said that many of its expressions limit it to the relation between a ves- 
sel and her cargo, and that its scope had been held generally to be so 
limited, but it was said f urther : 

"Yet whether thls limitation soes so far as to apply ttie statute exclusively 
to cargo actually laden aboard the spécifie vessel in fault, or whether It 
reaches a case llke that at bar, where there is a common enterpiise, both 
tug and tow belonging to the same owner, who is the carrier, and the cargo 
laden aboard the tow by the carrier, has not been authoritatively deter- 
mined." 

In a later case in the Southern district of New York, where a libel 
in personam was brought by the owner of a cargo lost on board a canal 
boat, sunk by négligence of the tug which had it in tow, the tug and 
the canal boat were both owned and controlled by the respondent. 
Bradley v. Lehigh Valley R. R. Co. (D. C.) 145 Fed. 569. The court 
referred to the two décisions last above cited, and said that there 
could be no question of the kind in the case before it, as the relation 
of the tug was one of towage. It said : 

"Hère there was no such connection between the tug and the wheat as 
would brlng the act into opération. The relief afforded by the act should 
not be unduly extended, and in the absence of authority malcing It applicable 
to a case of thls liind. I thinlc that the owner of the tug should be held, un- 
less some défense existe, by reason of the insurance of the wheat." 

In the same case on appeal, the Court of Appeals refused to give 
the Harter Act any application, because due diligence on the part of 
the défendant as owner of the barge had not been shown. The gên- 
erai question of the applicability of the act was not discussed. 

The petitioner's control of the barge under the subcharter referred 
to made it the carrier of the barge's cargo, and created the relation 
of carrier and shipper between it and the owner of that cargo, now 
claiming damages for the loss thereof. The petitioner contends that 
the existence of this relation is enough to make the Harter Act applica- 
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ble as betvveen ît and the cargo owner, and thereby relieve it (its due 
diligence being established as above) f rom ail responsibility for damage 
or loss to the cargo due to faults or errors in navigation or manage- 
ment of either vessel participating in the transportation, whether ac- 
tually having the cargo on board or not. With this contention I am 
unable to agrée, for the reasons belovv stated. 

So far as their language merely is concerned, it may be that the 
provisions of the Harter Act can be made to include ail liabilities of 
the vessel owner, as carrier, to shippers, for damage from the faults 
or errors mentioned, whether he is transporting the goods damaged on 
board the vessel chargeable with the faults or errors in question or 
on another vessel. The same provisions can in like manner be made 
to include liabilities to other vessels for damage from such faults or 
errors. But the construction adopted in The Delaware, already refer- 
red to, that the act deals only with the relations between "the vessel 
and her cargo," excludes both the above possible constructions, and 
seems to me in no respect a narrower construction than necessarily 
results from the court's discussion of the gênerai ténor and provisions 
of the act, its history, and the exigencies which led to its enactment. 
161 U. S. 470-474, 16 Sup. Ct. 516, 40 L. Ed. 771. By that con- 
struction I must be bound for the purposes of this case. 

The petitioner, as has appeared, was using two vessels in the trans- 
portation of the barge's cargo — one of them the barge upon which the 
coal was laden, and whose cargo it was in the ordinary sensé; the 
other the tug, which furnished the motive power and controlled the 
gênerai direction, not only for the barge, but for another vessel not 
brought into this case. If, as the Suprême Court has said, the Harter 
Act has no other object than to modify the relations previously exist- 
ing between a vessel and her cargo, it is necessary, in order to apply 
it in this case, to find some sensé in which the cargo of the barge can 
properly be called the cargo of the tug. There is no more reason for 
saying that the West Virginia's cargo may be called the cargo of the 
tug than for saying that the cargo of the other barge might be so de- 
scribed. Neither barge was being towed alongside the tug. Neither 
the subcharter of the barge nor the bill of lading given for the coal 
on board her has been offered in évidence, and it does not appear that 
either of them refers to this or any particular tug as having any con- 
nection with the contract for transportation made with the owner of 
the coal. To that contract the owner of the tug may indeed hâve been 
one of the parties, but there is nothing to show that anything to be 
donc by this particular tug was contracted for. If the mutual obliga- 
tions between cargo and carrying vessel could ever hâve arisen between 
the tug and the cargo hère in question, they could only hâve arisen 
from the f act that the tug was actually towing the barge containing the 
cargo, and they could hâve had no existence before such actual towage 
began. No reason whatever appears for calling the coal on board the 
barge cargo of the tug until the barge was taken in tow. Before that 
time there was no reason whatever for calling it the cargo of any other 
vessel than the barge. The petitioner's contention thus requires it to 
be regarded as at one time the cargo of the barge only, and at a later 
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time the cargo of the tug as well, there being aiso at that time an- 
other cargo with an equal daim to be regarded as the tug's cargo. 
It is difficult to believe that a construction of tlie liarter Act which 
involves results of this kind could hâve been intended by Congress. 
]\Ioreover, while it is true that the tug was taking part in the trans- 
portation of the cargo, and that tug and tow, even wlien not made 
fast alongside each other, are to be regarded as one vessel for many 
purposes, so to regard them in this case, in order to call cargo on 
board the. barge cargo of the tug, and thus bring the case under the 
Harter Act, is to permit the petitioner to treat both vessels as one in 
a proceeding instituted by him on the theory that they are distinct and 
independent. If this cargo is to be regarded as the tug's cargo ana 
the tug's contract one of affreightment, as in The Kettie Quih, because 
both vessels are one as regards the cargo, justice would seem to re- 
quire that both vessels should be hable for the fault of either, and 
that both should be surrendered in order to limit the liability to the 
cargo owner incurred by the négligence of either. This petitioner sur- 
renders the tug only, and it sets up négligence on the part of the barge 
as an independent vessel. Either it has no right under section 4286, 
Rev. Stats., to limit its liability as charterer of the barge, or it does 
not choose to avail itself of that right. In either case its claira to lim- 
itation of liability is made upon the assumption that tug and barge 
were not one vessel, but were distinct. My ruling must be that no 
right to exemption from liability under the Harter Act has been estab- 
lished. 

[2] 2. Does the évidence charge the tug with liability for the loss 
of this barge and its cargo? 

The barge grounded and was lost on Wednesday, Septemlier 29, 
1909. Early in the morning of that day the tug started from Vineyard 
lîaven with the barges, to tow them over Nantucket Shoals and around 
Cape Cod. The sélection of the course to be followed lay wholh' v/ith 
the tug. The shortest course was the one she selected, through Pol- 
lock Rip Slue. The only alternative was to head S. of E., instead 
of N. of E., at Handkerchief Lightship, and take from there a longer 
and more circuitous route by Great Round Shoal. Seventeen miles 
or more would bave been thereby added to the distance to be run, 
but the peculiar dangers of the Slue would thereby hâve been avoided. 
Although the route through the Slue is adopted, by reason of its short- 
ness, whenever possible, by vessels having to use one of the two routes, 
even by vessels drawing as much water as the barge, and is often 
safely used by such vessels, the navigation of the Slue channel by such 
vessels is well known to be attended with great dangers. Water of 
sufficient depth is at ail times of the tide confined within scanty limits, 
so that great care in directing the vessel's course is always necessary 
in order to keep her within such limits. The shoals on either hand 
are shifting in character, so that the exact limits are not always the 
same. When this tug undertook to go through the Slue with thèse 
barges, it was about low water, so that the difficulty of finding water 
deep enough was at its maximum. There was also a good deal of sea 
running, and a current setting to the eastward. Besides the peculiar 
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dangers of the channel itself, the opération of getting the barges safely 
through it was attended with a further difficulty involved in the length 
of the tow as a whole. Between each two of its members was a 
hawser 180 fathoms long, so that the tug must hâve been very nearly 
half a mile ahead of the West Virginia, the last of the two vessels 
she was undertaking to direct. The only responsibility resting upon 
the barges was that of so steering as to keep in the wake of the tug ; 
in ail other respects the responsibility for their direction rested upon 
the tug. It is not only for the sake of vessels other than those she 
is towing that a tug which undertakes to navigate a fleet of this length 
is held to the extremest care; she owes the same degree of care to- 
ward the vessels in tow. The Gladiator, 79 Fed. 445, 25 C. C. A. 32. 
While there was little reason to apprehend diiîfîculty in finding water 
enough for the tug or the Ivie, the West Virginia drew 20 feet 3 
inches aft, and in the Slue could not safely be permitted to go any- 
where except where the very deepest water was to be found. 

Ail of the above risks and difficulties attending the attempt to take 
the barges through the Slue channel were clearly to hâve been antici- 
pated by the tug, when she elected to make that attempt instead of 
adopting the Great Round Shoal route. She was bound to know them, 
and to use that degree of care and skill which was necessary in 
order to avoid them. Damage to a vessel while being towed does 
not under ordinary circumstances raise a presumption of fault on the 
tug's part ; but under thèse circumstances, if the barge performed her 
duty of keeping in line and did not sheer, the fact that she grounded 
seems to me enough to raise a presumption that she was grounded 
by the tug's fault, as in Burr v. Knickerbocker, etc., Co., 132 Fed. 248, 
65 C. C. A. 554; The W. G. Mason, 142 Fed. 913, 915, 74 C, C. A. 
83. If she grounded in the narrow channel containing the deepest 
water, there was not water enough to justify the attempt to take her 
through the Slue. If she grounded outside that channel, it is for the 
tug to show why she was not kept within it. 

On the tug's behalf it is claimed that the barge did not perform 
her duty of keeping in the tug's wake. It is alleged that, instead 
of doing so, she took "a sudden and rank sheer to port," parted her 
hawser, and thereafter drifted until she grounded. But it is not al- 
leged nor admitted that the barge grounded outside the limits of 
the usual deep water channel ; on the contrary, the allégation is that 
she took the ground about 800 or 900 feet to the southwestward of 
the gas buoy marking the broken part of PoUock Rip Slue, "at a point 
in the usual, customary, and well-known channel at that place for ves- 
sels of her size and draft" (Pétition, art. 2), and the grounding is 
alleged to hâve been caused, if not by négligence on the barge's part, 
then by — 

'■soiue submerged wreekage or obstruction in the said channel theretofore un- 
kuowu, or hy sorae nevvly formed shoal or shallow spot tlieretotore uulinowu, 
aud which could not in the exercise of due diligence bave been kuown to 
those on hoard the said steam tug, and in a place wbere, up to that tiiue. 
there had been, as shown by government charts and found by expérience of 
mariners, 27 to 30 feet of water at low tlde." 
200 F.— 53 
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Thèse allégations, contained in article 3 of the pétition, are denied 
on behalf of the barge. The testimony of her master, on her fore- 
castle deck at the time, and of the man at her wheel, is express and 
unqualified that she struck forward, and that the towing hawser, her 
headway being thus checked, came ont of water, stretched, and parted. 
Both said that the barge was heading, when she struck, in the wake 
of the barge ahead, and that she made no sheer. The évidence that 
she did sheer cornes from the master and chief engineer of the tug, 
nearly half a mile ahead, and from the captain and mate of the Ivie. 
Neither of thèse witnesses testifies to a sheer of more than three 
points, or to any sudden and rank sheer, nor was their évidence so 
given as to convince me that they certainly saw any sheer at ail, made 
before the hawser had parted. No mention of any such sheer was 
made in the account of the accident entered in the tug's log, or in her 
master's reports of the accident, dated on the following day, and sent 
to the collector of customs and to the local inspectors at Boston. The 
master of the Ivie testified that before the hawser parted the West 
Virginia had come to be on a course further eastward than his own 
course, and, as he thought, dangerously near the easterly side of the 
channel, that he motioned to her to head further to the westward, and 
that she seemed to hâve done so when the hawser parted. This does 
not agrée with the testimony of the master of the tug, who says the 
barges were in line, nor does it agrée with the statement of the engi- 
neer of the tug, who says the barge sheered to the eastward. My con- 
clusion on the évidence is that the barge grounded before parting 
her hawser, and that she was at the time substantially following in 
the wake of the tug and the Ivie. That she was, when she grounded, 
further to the eastward than the line which those vessels had been fol- 
lowing, is not alleged in the pétition ; nor is it, as it seems to me, 
established by the évidence. After grounding, it does not seem im- 
possible that she may hâve swung so as to be further to the eastward 
and thus nearer the buoys than when she struck. 

I find, then, that the tug and barges were substantially in line when 
this barge grounded. I think the évidence further shows that they 
then had Pollock Rip Slue Lightship ahead, or nearly so, and had Pol- 
lock Rip Lightship astern, or nearly so. In other words, they were 
substantially on the line between the two lightships. On their star- 
board hand was the northwesterly end of what the charts call the 
"broken part" of Pollock Rip, and the gas buoy, bell buoy, and can 
buoy in close proximity to each other, which had been placed there 
to indicate the extremity of the shoal. The tug had passed the buoys 
referred to, and the Ivie had them abreast, or nearly so, so that the 
West Virginia had 180 fathoms, at most, to go before she would be 
herself abreast of them. According to the pétition, the Ivie passed the 
buoys at a distance of 800 to 900 feet from them. At the trial the 
witnesses from on board the Ivie estimated this distance at 350 yards. 
The witnesses from the tug gave the same estimate as to their own 
distance from the buoys in passing them, and said the Ivie followed 
in their wake. Not much approach to accuracy can be expected from 
such estimâtes, but it is obvious that the allégations of the pétition 
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were based on estimâtes not so favorable for the tug as those given 
at the trial. The nearer to the buoys referred to, the more danger 
there was of getting the West Virginia into water not deep enough 
for her saf e passage. 

[3] It appeared that on or about August 10, 1909, the Navy De- 
partment had called the attention of the Lighthouse Board in charge 
of the district to the f act that a shoal was making out to the westward 
of the three buoys, thus narrowing what had previously been the 
deep-water channel opposite them ; also that, af ter an examination and 
report by the master of a lighthouse tender, sent to examine the lo- 
cality, a horizontal striped spar buoy had been located 1,200 feet to 
the westward of the three buoys above referred to. This was donc 
on September 20, 1909. On September 11, 1909, a "local notice to 
mariners" was issued by the inspecter in charge of the district that 
the buoy referred to would be established about September 20th "to 
mark the westerly end of a shoal making out f rom PoUock Rip broken 
part nearly under bell buoy No. la, about 1,200 feet, with 21 feet of 
water on it at mean low water." The notice stated that "vessels 
drawing 21 feet should under no circumstances pass to the eastward 
of this buoy." This notice was mailed to the Chamber of Commerce 
Marine Department of Boston, varions hydrographie offices, including 
the branch office at Boston, to varions steamship companies in Boston, 
and to other institutions or persons outside of Boston. It was pub- 
lished in ail the leading Boston papers. 

The lighthouse inspector for the district was later notified that the 
buoy had disappeared on the morning of September 29th, the very day 
on which the grounding of this barge occurred. It was not replaced 
until October 2d. The three buoys above referred to hâve since 
been located where it was placed — i. e., 1,200 feet to the westward 
of their location on September 29th — and ever since this was done 
deep-draft vessels passing through the Slue hâve been accustomed to 
keep to the westward of them, in order to avoid the shallower water 
found to the eastward of them. But this cannot be done by follow- 
ing the direct Une above referred to between the two lightships. Such 
a Une passes considerably less than 1,200 feet from the old position 
of the buoys, and a course considerably more westerly must be fol- 
lowed in order to pass to the west of them in their new position. 

Just how far to the westward of the buoys the West Virginia would 
hâve passed if she had kept on as she was being towed when she 
grounded, cannot be found from the évidence, which consists only of 
estimâtes made at the time, without opportunity for measurements. 
I think it was certainly less than 350 yards (1,050 feet), and very 
likely considerably less. There is no question whatever that it was 
less than 1,200 feet, and she therefore grounded within the area of 
the new shoal as indicated by the Lighthouse Board's buoy. This 
conclusion is established independently of the évidence that after she 
grounded part of a spar buoy was seen anchored at some distance on 
her port hand. It was described as broken at the top and projecting 
only a short distance above the water. It had not been seen from the 
tug or from the Ivie before the grounding. This may very probably 
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have been the Lighthouse Board's buoy, broken, but not carried away. 
Yet, of course, there is nothing to show that it had not been moved 
at ail from its original place. Without drawing any inference from 
the évidence as to its position at the time of the barge's grounding, 
I think the évidence regarding the new shoal, its location and extent, 
and the depths of water later found within it, on or near the direct 
line between the lightships, when it was subsequently sounded and 
charted, sufficiently shows that the barge was. as a matter of fact, 
being taken where the risk was great of finding water not deep enough 
for her, either forward or aft, in the then s:ate of the tide. This is 
enough, in the absence of direct évidence to support it, to prevent the 
conclusion that she must have grounded on a sunken wreck, and 
enough, in view of the burden resting on the tug, to require the con- 
clusion that she grounded because she was not kept in the deepest 
water available for her, which was at the time to be found more than 
1,200 feet away from the buoy s, and considcrably to the west of the 
direct line between the lightships. Neither the tug nor the Ivie was 
drawing more than lôi/j feet, so that no danger of grounding either 
of them was to be apprehended. The fact, however, that the West 
Virginia needed nearly 4 feet more depth than either of them was 
not sufïiciently allowed for. Whether she grounded forward or aft, 
at fîrst, I do not think is clearly shown by the évidence, nor do I 
consider it important to détermine. 

The master of the tug was entirely ignorant regarding the altered 
conditions in the channel recently created by the new shoal, and of 
the fact that a new buoy was to be placed or had been placed to mark 
its extremity. There had been nothing in bis previous expérience to 
warn him that a vessel of the barge's draft could not be safely towed 
past the three buoys at low water on the line between the two light- 
ships. Neither on the charts nor in the books of sailing directions in 
common use, and published prior to the location of the new buoy, was 
anything to be found to indicate that such were the facts. I think the 
évidence shows that, before the new shoal had rendered it dangerous, 
a vessel of the barge's draft could safely have been towed where he 
was towing this barge at the time she grounded, under the like condi- 
tions, and that the danger incurred by him was of récent origin. 

But I am unable to regard his ignorance of the facts as they ex- 
isted at the time the barge grounded as an exonération of the tug from 
the charge of négligence. It was long ago held in this court that a 
tug is bound, as regards her tow, to know the nature of the bottom, 
as well as the depth of the water, and this whether in their natural 
State or as changed by permanent excavations. The Effie J. Sinimons 
(D. C.) 6 Fed. 639; The Henry Chapel (D. G.) 10 Fed. 777. In a 
locality more than usually dangerous, as this was, the tug is held to a 
proportionately higher degree of care and skill. The Somers N. Smith 
(D. C.) 120 Fed. 569. Ignorance of the dangers of such a place is, 
therefore, to be less readily accepted as excusing what would be nég- 
ligence if there had been knowledge. The question must be whether 
due use of ail available means of knowledge has been shown on the 
part of the tug. 
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The lighthouse inspector's notice of September 11, 1909, published 
as above, was the first public notice given of the proposed location 
of the new buoy or of the existence of a shoal between it and the three 
buoys; but it was not the first public notice calculated to warn nav- 
igators of probable danger within the area to which it referred. The 
Hydrographie Office at Washington issues a weekly printed bulletin 
under the authority of the Navy Department, which sets forth, as they 
are obtained, items of récent information important to navigators like 
those below stated. In the issue of May 15, 1909, there had appeared, 
under the head of "Obstruction Reported in Pollock Rip Slue," two 
reports of vessels which had touched bottom off the three buoys on 
the line between the lightships. One vessel was stated to hâve been 
drawing 20 feet 6 inches; the other, 17 feet 4 inches. Thèse bulletins 
are kept on file in the branch Hydrographie Offices, one of them be- 
ing at Boston, another at Norfolk, Va., and this bulletin had been 
there accessible, with others, since May, 1909. The bulletins are also 
mailed from Washington to ail persons who request it. Neither the 
master of this tug nor her owner at Boston was on its mailing list. The 
bulletins are also regularly sent to and kept on file at the Chamber of 
Commerce in Boston. 

Nor was the notice of September 11, 1909, the last notice published 
before September 29, 1909, of probable danger to be encountered at 
the place of this accident. On September 17, 1909, this notice was 
repeated in a bulletin that day published at Washington by the Light- 
house Board and Coast Survey, similar to the bulletins sent out by 
the Hydrographie Office. And the New York Herald, a paper widely 
circulated among persons interested in vessels, and one which the}- 
are accustomed to consult as containing such items of récent informa- 
tion, contained in its issue of the same day a report that the United 
States steamship Birmingham had grazed the bottom 150 yards South- 
west of the bell buoy above referred to, while drawing 18 feet 8 
inches. The Hydrographie Office bulletin issued at Washington Sep- 
tember 18, 1909, repeated the lighthouse inspector's notice of Sep- 
tember llth regarding the proposed location of the new buoy, and the 
Hydrographie Office bulletin of September 22, 1909, contained the 
Birmingham's report above mentioned and another report that the 
United States steamship Salem had stirred up mud while passing the 
three buoys on a line between the lightships, drawing 18 feet 1 inch. 

The publication and circulation of the above notices, officiai or oth- 
erwise, regarding danger to be apprehended in this part of the Slue 
channel by vessels drawing as much water as this barge, seems to 
me at least enough to indicate that knowledge svifficient to put a navi- 
gator on his guard must hâve become somewhat widely difîfused be- 
fore September 29, 1909, among navigators having occasion to use 
this channel. And there was évidence, of which no serious contra- 
diction was attempted, that at least since about midsummer of the 
same year, and very probably for a considerably longer time, it had 
in fact become known among such navigators that the channel was 
shoaling up by reason of a shoal making out into it westward from 
the three buoys. If other navigators had this knowledge, this tug can 
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hardly be said to hâve exonerated herself from the charge of négli- 
gence, to which, under the circumstances, she is presumptively liable. 
Her master failed to keep as far away from possible danger as he 
might bave kept, and, instead of doing so, took the barge into a part 
of the channel where there was danger, when, as a matter of fact, 
there was another part of it, not far off, in which he might bave kept 
clear of danger altogether. Due care toward the barge on the tug's 
part required his information regarding this part of the channel to 
be at least as complète and accurate as any information then current 
among navigators using it, and he cannot be heard to say that he did 
not possess it. 

It is true that, according to the évidence, he had had 14 years' ex- 
périence as master of a tugboat, and had held a first-class license as 
pilot for 3 years ; but his ignorance of any shoaling in this part of the 
channel he admits himself. It appeared that he had commanded this 
tug since September 1, 1909; that he left Boston with her for Nor- 
folk September 9th, and arrived at Norfolk, where he résides, on 
September 14th ; that he visited the branch Hydrographie Office there 
on September 16th, asked for the récent bulletins, and took what they 
gave him. It does not appear what bulletins he got, but he testifîed 
that they contained nothing relating to Pollock Rip Slue. He left 
Norfolk in the tug for Boston with the two barges on September 17th. 
On September 26th he arrived with them in Vineyard Haven, and re- 
mained with them there, on account of bad weather, until the morning 
of September 29th. At Vineyard Haven he was on shore a part of the 
time and talked with other masters of tugs, but, he says, learned noth- 
ing of any changes in the Slue. If he was engaged in this manner 
between September 9th and 29th, he may well bave missed seeing some 
or ail of the published notices above mentioned, and it may be im- 
possible to say that on any particular occasion he was guilty of neg- 
lect for failing to find a given notice. But I am unable to believe that 
this is enough to excuse him for not possessing knowledge adéquate to 
the occasion under the circumstances. Having chosen the more dan- 
gerous, instead of the safer, route, if there was knowledge, current 
among navigators to the extent above stated, which would bave ena- 
bled him to avoid this shoal, I think he was bound at his péril to bave 
and use it. No spécial effort on his part to revise his knowledge of 
the Slue channel is shown, either for the purposes of this or of any 
récent voyage. Ignorance of recently changed conditions in a harbor, 
where similar means of knowledge exist, may properly be regarded as 
in itself négligence on the part of the master of a vessel, as was held 
in Davidson S. S. Co. v. U. S-, 205 U. S. 187, 27 Sup. Ct. 480, 51 L. 
Ed. 764. 

For the above reasons I think the évidence requires me to hold that 
the barge grounded because of a failure on the tug's part to use that 
degree of care and skill called for by the towage contract under the 
circumstances. It is urged that the barge appears to bave been so 
lightly aground at first that with a hawser of proper strength she 
would hâve been towed over the spot whereon she grounded without 
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stopping, that the barge's hawser parted because it was old and weak, 
and that the resuit of its parting was to leave the barge aground long 
enough to become more firmly aground, so that her subséquent leak- 
ing and loss cannot be ascribed to her original grounding. The hawser 
which parted belonged to the barge; it had seen a good deal of use, 
had parted before, and had been spliced. The barge had a new hawser 
on board, which might hâve been used. I am not satisfied, however, 
that the hawser (part of which was produced at the trial) was insuffi- 
cient for such emergencies as the barge was called on to anticipate, 
nor that any hawser, new or old, would hâve resisted the strain of her 
grounding so as to tow her over the obstruction. 

[4] 3. Does the évidence charge the petitioner, as owner of the tug, 
with privity or knowledge in respect of the négligence thus ascribed 
to the tug? 

It is urged on behalf of the damage claimants that the master of 
the tug was incompétent. He was 49 years old, and had had 30 years' 
expérience at sea, during 14 of vi'hich he had commanded tugboats. 
So far as appears, he had the full use of ail his faculties, and there 
was nothing to his discrédit in his record. That he is now shown not 
to hâve possessed the knowledge which might hâve enabled him to 
avoid the particular danger which injured the barge does not seem 
to me enough to make him incompétent in the sensé in which the term 
must be used if the petitioner is to be charged with privity and knowl- 
edge because it was employing him. The petitioner's managing officers 
are not shown to bave been aware of any want of knowledge on his 
part, nor do I think it can fairly be said that they ought to hâve been 
aw'are of it. To keep himself familiar with ail the dangers of naviga- 
tion attending the voyages he had to make was part of what they em- 
ployed him to do. I am unable to believe that they were chargeable with 
the duty of seeing to it, prior to each voyage, that he had used ail avail- 
able sources of information regarding such dangers. To say that they 
failed to furnish a properly equipped tug, because they did not see 
to it that the master was furnished with ail officiai notices regarding 
the Slue as soon as published, vi'ould be to set up a standard of proper 
equipment so much more exacting than any heretofore required as to 
be, in my opinion, unjustifiable. They had issued certain standing 
régulations for the guidance of the masters of their tugs, and thèse are 
claimed to hâve been defective, in that they required "no time to be 
lost on passage or in harbor, as it is absolutely necessary 1hat quick 
time be obtained," while they did not include directions specifying the 
précautions to be taken. But this is no more than saying that they left 
the conduct of the voyages to the judgment of the captains ; and they 
had the right to do so, if the captains were generally compétent. I 
am unable to hold that they are chargeable with privity or knowledge 
on the facts shown. 

There will be an interlocutory decree holding the petitioner liable to 
the damage claimants in the amounts of their respective claims, to be 
assessed; and the petitioner will, in the final decree, be allowed the 
limitation of its liability which it seeks. 
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CONSOLIDATED COAL CO. v. KNICKRiaiOCKKU STEAM 
TOWAGE CO. et al. 

(District Court, D. Maine. Noveniber 4, 1912.) 

No. 174. 

1. TowAQE (§ 11*) — GiîorsDixG OF Tow — LiAiin.TTY OY Tua. 

A towiiire coiuiiiiiiy. liaviiis tlie only tuss in .Koi-viee on tbe Keimeljec 
rivei'. niKlevtook to tow a loaded coal l)ai-^'p tUroutrli a dangerons iiassa.se 
in tUe river. \Yiiere a dred^in;; company liad lieen at worlv, l)ut liad sto])- 
ped, ieavini; tbe work iinconipleted. and leavinu rock and other uiat<>rial 
on tlie iiottom, so tliat tliere was. not sufticient de|)tli of water for tlie 
barge, and slie gronuded and was injured. The towage cojuiiany kuew 
of tbe dredging opérations, Imt luade no exaniiuation or bioniry to as- 
certain tbe deptli of water loft or tbe condition of tbe Ixittoni. Ilôld, 
that it was bound to know sucli facts, and was cbargeable witli négli- 
gence wliicb rendered it liable for tbe injnry to tbe to^^■. 

[Ed. Note. — For otber cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. 
Dig. § ll.*J 

2. TowAOE (§ 11*) — Cake akd Skill Required of Tug. 

Wliile a tug is not an insurer of tiie safety of ber tow, she is lield to 
tbe use of tbe reasonal)le cai'e exercised liy ordinarily prudent mariucrs 
engaged in sucb sei-vice, wliicb is nieasured by tbe dangers and dillicul- 
ties to be encouutered ; and wlien tbe service is perfornied in tbe lionie 
port of the tug, or on a river wbere tbe towage eompany is tlie oïdy oue 
engaged in like service, a nincli greater degree of care i.s reipilred in 
ascertaining tbe deptli of water and tbe cliaraeter of tbe bottoni. 

[Ed. Note. — For otber cases, see Towage, Cent. Dig. §§ ll-2o; Dec. 
Dig. § 11.*] 

3. Navigable Waters (§ 25*) — Obsthuotios by Dredoing Company — Lia- 

BILIIY FOR IXJI'RY ÏO VeSSEL. 

Wliere a dredging conipany, under contract witb the United States to 
excavate the bottoni of a narrow and dangerous channel in tbe Ken- 
nebee river tlirongh a rocliLy ledge to a deptli of 18 feet, teniporarily left 
the work when only partly conipleted, leasing tbe bottom obstriicted by 
loose rock thrown ont in lilasting, so as to reduce the deptli to only about 
11 feet, witbout niarking tlie place or giving notice of its corulition to 
tbe governnient or navigators, it was cbargeable witb jiegligenee, and 
liaiile for injnry to a barge liy grounding wbile being towed througb tbe 
passage. 

[l'jd. Note. — For otber cases, see Navigable Waters, Cent. Dig. § 65; 
Dec. Dig. § 25.*] 

4. EvinEXCE (g 77*) — Presiimptions — Faill-re to Call Witness. 

Tbe failnre of a party to call as a witness an employé wbo Iiad knowl- 
edge of the niatters in issue warrants a presuniption unfavorable to tbe 
contentions of sucb i)arty. 

[Ed. Note. — For otber cases, see Evidence, Cent. Dig. § 97; Dec. Dig. 
§ 77.*] 

In Admiralty. Suit by the Consolidated Coal Company against the 
Knickerbocker Steam Towage Company and the Eastern Dredging 
Company. Decree for libelant against both respondents. 

Benjamin Thompson, of Portland, Me., for libelant. 
Will C. Atkins, of Gardiner, Me., for respondent Knickerbocker 
Steam Towage Co. 

*For other cases see same topic & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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N. & H. B. Cleaves, Stephen C. Perry, and Robert T. Whitehouse, 
ail of Portland, Me., for respondent Eastern Dredging Co. 

HALE, District Judge. The libelant's barge No. 8 left Bath on the 
morning of July 7, 1910, loaded with a cargo of 1,417 tons of coal, 
drawing 15.9 feet forward and 16.9 feet aft, in tow of the Perry, a 
steam tug of the Knickerbocker Steam Tovvage Company. The tug 
had undertaken to tow the barge to Gardiner, her port of discharge. 
Upon reaching a point nearly in the center of the Kennebec river at 
Lovejoy's Narrows, about 12 miles from Bath, and while passing over 
that part of the Narrows known as Old Dry Rock Ledge. the barge 
struck her port bow on an obstruction. She slewed out about 2 feet 
forward, and listed about 2 feet to starboard, and began to leak. She 
remained grounded about three-quarters of an hour, when she was 
floated off by the tide and towed to her destination at Gardiner. The 
libel allèges that the injury occurred in conséquence and by fault of 
the towboat, and also by reason of an obstruction left in the Narrows 
by the Eastern Dredging Company while at work under a contract 
with the United States for the improvement of navigation at that 
point. The libelant charges the Towage Company with négligence, in 
that it attempted to tow the barge through Êovejoy's Narrows, and 
grounded her on a shoal on the southwesterly part of Old Dry Rock 
Ledge, where there were at least 3%. feet less water than there 
had been before the commencement of work by the Dredging Com- 
pany, and at least ôy^ feet less than the Towage Company expected 
to fînd at the time of the grounding, and that the Towage Company 
did this with knowledge that changes had been made in the bottom of 
the Narrows, but without knowledge, or inquiry, whether the Dredg- 
ing Company had completed its work, or in what condition it had left 
the river bottom, and without knowledge whether there was enough 
water to permit the safe passage of the barge. 

The libelant charges the Dredging Company also with négligence in 
that, after blasting on the southwesterly part of Old Dry Rock Ledge, 
it stopped work and left the place, without cleaning up the rock 
thrown up by the blasting, and without causing soundings to be made 
to ascertain the condition of the bottom, and without exercising care 
in marking the dangerous locations of the destructions caused by such 
blasting, and without giving notice to vessels navigating the river of 
the dangers to which they would be exposed in passing over that part 
of the Narrows. And the libelant allèges that in conséquence of such 
négligence on the part of the Dredging Company, the barge grounded 
at a point where there were only 11.6 feet of water at low tide, and 
where there had previously been at least 14.9 feet of water, 

[1] 1. Was the Towage Company at fault for négligent towage? 

Its tugs were the only steam tugs engaged upon the Kennebec river 
in towing vessels of the class of barge No. 8. The testimony tends 
to show that neither the manager of the Towage Company, nor the 
master of the tug, nor any one of her crew, had any accurate knowl- 
edge of the condition of Lovejoy's Narrows at the time the towage 
service was undertaken. It appears from the évidence that the Tow^ 
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âge Company was satisiîed with the inquiries made by it of the Dredg- 
ing Company from time to time as to the depth of water and the con- 
dition of the dredging work in the channel. Its answer allèges that it 
did not know that the Dredging Company had left the location with- 
out removing the results of its blasting; that it supposed and under- 
stood that there were no dangerous places left; that it understood 
further that the Dredging Company's work was completed, and that 
the bottom was ail right, and that there were 18 feet of water in the 
Narrows ; that it was so inf ormed by the représentatives of the Dredg- 
ing Company; and that the Towage Company's employés made vari- 
ons soundings and found no shoal spots. Mr. Ballard, the manager of 
the Towage Company, testifies that, before the Dredging Company 
stopped work in the Narrows, he never personally made any examina- 
tion in the river; that, from the time the dredging was stopped in 
June to the time the barge took bottom, he does not know that Capt. 
Tarbox, the master of the tug, made any soundings in the Narrows, 
although at the time the towage service was undertaken he knew the 
dredging had been completed, and understood that there were 18 feet 
of water over Old Dry Rock Ledge; that, after the injury, he went 
to the Narrows and had soundings made, finding the shoalest place 
13.6 feet; and that he had supposed and understood that the water 
was 18 feet deep at places where it was found to be only 13.6 feet. 
Capt. Tarbox, the master of the Perry, testifies that he did not make 
any soundings after the Dredging Company left, to ascertain whether 
it had completed its work, and that he does not know whether any- 
body else had made any such soundings for the Towage Company, 
between the time the Dredging Company left thé work in June, and 
July 7, 1910, the time of the injury; that he thought there should 
hâve been water enough at that particular time to bave gone safely 
through with the barge; that he did not know about this Old Dry 
Rock Ledge, which is shown on the plan to hâve 14 feet of water 
upon it at low tide, but he knew there vi'as a rock at the bottom ; that 
he had never heard it called "Old Dry Rock Ledge" ; that he had 
made no inquiries at the engineer's office to ascertain what changes 
had been made in the bottom of the river; that after the dredging 
Nvas completed he made no inquiries of anybody, but that he looked 
for 171/2 to 18 feet of water in the Narrows in the shoalest part at 
the time of the injury. The whole testimony upon this point induces 
the belief that the steam tug undeftook to tow the barge through a dan- 
gerous passage in the Kennebec river, knowing the draft of the barge, 
and knowing that the bottom had for some time been undergoing 
changes from dredging, but without making accurate examination of 
the depth of water left after the dredging service was completed. The 
whole testimony induces the belief that, if the Towage Company had 
made examination or inquiry, it could not hâve failed to learn that the 
Dredging Company had not completed its contract. I am of the opin- 
ion that, in conséquence of this want of knowledge, the barge was 
towed by the Towage Company upon rocks left there by the Eastern 
Dredging Company nearly a month earlier than the date of the in- 
jury. I am also of the opinion that, by the exercise of the reasonable 
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care of the ordinarily prudent navigator, the Towage Company would 
hâve been advised of the condition of the bottom, and the lack of 
water at the place of the injury. Having undertaken to tow the barge 
through the dangerous channel described, the Towage Company was 
bound to know its dangers, and to use the degree of care necessary for 
the purpose of avoiding those dangers. 

[2] This court has often had_occasion to examine questions relating 
to the légal obligations of a steani tug to its tow. It may be stated 
generally that, while a steam tug is not an insurer of the safety of her 
tow, she is held to the use of the reasonable care exercised by ordi- 
narily prudent mariners engaged in such service, and that such care is 
to be measured by the dangers and difficulties to be encountered. 
When the towage service is performed in the home port of the steam 
tug, or upon a river like the Kennebec, where the Towage Company 
is the only one engaged in towing large vessels, a much greater degree 
of care is required in ascertaining the depth of water and the char- 
acter of the bottom. 

In The Naos (D. C.) 144 Fed. 292, the court in this circuit reviewed 
the law upon this subject. Winslow v. Thompson, 134 Fed. 546, 67 
C. C. A. 470; The Adelia, Fed. Cas. No. 79; The Effie J. Simmons 
(D. C.) 6 Fed. 639; The Henry Chapel (D. C.) 10 Fed. 177; The Som- 
ers N. Smith (D. C.) 120 Fed. 569. The Suprême Court has passed 
upon this subject in The Margaret, 94 U. S. 494, 497, 24 L. Ed. 146, 
Davidson Steamship Co. v. United States, 205 U. S. 187, 194, 27 Sup. 
et. 480, 51 L. Ed. 764, and Atlee v. Packet Co., 21 Wall. 389, 396, 
22 L,. Ed. 619. In Susquehanna Coal Co. v. Eastern Dredging Co., 
200 Fed. 817, an opinion was handed down by Judge Dodge in the 
Massachusetts district, in July, 1908, which does not appear to hâve 
been published, in which he says : 

"Tlae Devon was wlthout motive power of her own, her navigation was 
whoUy Tinder the tug's control, ail her movements were subject to the tug's 
direction, and there is no suggestion of any independent action on the De- 
voirs part, having a tendency to cause her to run aground. Under such cir- 
cumstances, the faet that the Devon grounded raises a presumption that the 
tug was négligent, as in Burr v. Knîckerbocker, etc., Towage Co.,'132 Fed. 
248 [65 C. C. A. 554], and The W. G. Mason, 142 Fed. 913, 915 [74 C. 0. A. 
83]. The burden is on the tug to explain the cause of the disaster." 

In The Murell, 200 Fed. 826, January 10, 1911, Judge Dodge held 
that the tug was bound to know the risks attending the attempt to 
take the barge through a dangerous passage, and was bound te use 
the degree of care and skill necessary to avoid those risks. He fol- 
lowed the same line of reasoning as in Susquehanna Coal Co. v. East- 
ern Dredging Co., although he states the familiar rule that damage 
to a vessel while being towed does not, under ordinary circumstances, 
raise a presumption of fault on the tug's part. 

In cases where the cause of the injury is obscure, it has often been 
held that the resuit is a safe test by which to judge the character of 
the act causing it, as was stated in The Steamer Webb, 14 Wall. 406, 
414, 20 L. Ed. 774, and it is often held that unusual circumstances 
connected with the grounding of a vessel put the burden upon the tug 
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to expiait! the reason of the grounding, as in the cases cited by Judge 
Dodge. In the case at bar, however, the cause of the injury was 
not obscure. A fair prépondérance of the évidence induces the behef 
in my mind that the tug was at fault. The case may be decided upon 
the ordinary principles followed in other cases cited in this circuit. 
In'The Adeha, Fed. Cas. No. 79, one of the early cases in this dis- 
trict, Judge Fox followed The Steamer Webb, 14 Wall. 406. 414, 20 
L. Ed. 774, The Steamer Syracuse, 12 Wall. 167, 171, 20 L. Ed. 382, 
and Transportation Co. v. Dovvner, 11 Wall. 129, 134, 20 L. Ed. 160. 
As I hâve indicated, the wdiole testimony leads me to the conclusion 
that the Towage Company was négligent in undertaking the towage 
service without sufïicient knowledge of the dangers attending it. It 
vi^as at fault, too, in that, while in command of a master of insuffi- 
cient knowledge with référence to the place vvhere the towage was to 
be performed, and without proper investigation of the condition in 
which the Dredging Company had left the bottom, the tug undertook 
to tow so large a vessel as the barge through a place of well-known 
dangers. 

In its answer the Towage Company seeks to limit its liability, if 
any, to the value of the steam tug Perry, and its right to such limita- 
tion does not appear to be disputed. It seems to be assumed that the 
damages sustained by the barge considerably exceed the value of the 
Perry. I suppose further évidence will be brought before the court 
touching the value of the Perry. 

[3] 2. Was the injury to the libelant's barge occasioned also by the 
fault of the Eastern Dredging Company? 

The duties and liabilities of the Dredging Company arise under the 
gênerai principles of law. But the contract of that company with the 
United States, to which I hâve already referred, bas some suggestive, 
and indeed probative, value. Under this contract the Dredging Com- 
pany was to excavate certain portions of the ledge in the bottom of the 
river at Lovejoy's Narrows, in order to bring it down to <-\ depth of 
18 f eet at low water. The contract provided that : 

"The contractor wlU not be allowed ' uimecessarily obstrnct or Inconven- 
ience navigation at any time, « * - and lie sliall at ail tinies leave a 
practicable open channel way for vessels tlirouffii the Narrows. Tlie con- 
tractor shall be re.sponsible for any failure or negleet of tlie abovo require- 
nients." 

In another section it is stated : 

"The channel through Lovejoy'a Narrows is narrow and crooked, and the 
cnrrents at times are qiiite swift, makiug navigation difflcult at this local- 
ity." 

By the testimony of the manager of the Dredging Company, it ap~ 
pears that the Narrows is an irregular passage with sharp turns ; that 
there is a strong current through there at certain times of the tide, 
with more or less eddying spots ; that such a current afifects the steer- 
age of vessels; and that the place is well understood to be difficult 
ot navigation in going up or coming down, especially if the tide is 
with the vessel. The rise and fall of the tide at that point is from 5 
to 7 feet. 
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[4] The dredging was carried on by use of a drill boat called the 
Rockport, a vessel 65 feet in length, by 25 feet beam. By use of 
this drill boat, holes were put down in the ledge at the river bottom, 
and into those holes sticks of dynamite, averaging six pounds to the 
stick, were inserted and exploded. The effect of the blasting at Old 
Dry Rock Ledge was to shake up and disintegrate the rock ; and, after 
this had been done, the contract required the rock so dislodged to be 
picked up and deposited at some designated point. There is some con- 
flict of testimony touching the effect of this submarine drilling and 
blasting. The proofs in behalf of the Dredging Company show that 
the effect of the blasting dépends upon the rock foundation and the 
amount of the explosive used. It is clear that, as a resuit of the ex- 
plosions at this point, the rock was thrown up, and the évidence indi- 
cates that some of the rock, so thrown up, fell back out of position; 
and some went back to its old place. The évidence of the United 
States assistant engineer, and other compétent testimony, induces 
me to believe that, with such blasting as was done at the Narrows, 
a great part of the ledge would not fall back into its old compact posi- 
tion, occupying no greater space than it did before. It is clear that, 
by the explosion, more or less loose rock was exposed. It must be 
said hère that one Mr. Saxild had been constantly at work on the bot- 
tom in behalf of the Dredging Company, and must hâve known from 
actual observation and expérience precisely what effect the quantity 
of explosives actually used had upon the bottom. He was cleaning 
up the rock through the center of Old Dry Rock Ledge upon the 
last day the Dredging Company's plant was in use, before it left on 
June lèth, and was in the employ of the Dredging Company. He was 
not called. The effect of his not being called necessarily créâtes some 
presumption in the mind of the court unfavorable to the contention 
of the Dredging Company upon this point, as in The Steamer South- 
ern Belle, 18 How. 584, 588, 15 L. Ed. 493, The Fred. M. Laurence 
(D. C.) 15 Fed. 635, 637, The Alpin (D. C.) 23 Fed. 815, The Bombay 
(D. C.) 46 Fed. 665, 667, and The Georgetown (D. C.) 135 Fed, 854, 
859. The whole testimony upon this point, taken together, induces the 
belief in my mind that in June, 1910, while blasting on the south- 
westerly part of Old Dry Rock Ledge, the Dredging Company threw 
up the bottom at that place so that there were only about 11.6 feet 
where, before the work, there had been at least 14.9 feet, and that the 
Dredging Company left the location and went elsewhere, without mak- 
ing suitable investigation of the condition in which the bottom had 
been left, and without marking the dangerous location where the work 
had been done, nor calling the attention of the government to the 
necessity for buoys at that point, nor giving notice of the situation to 
those engaged in navigating the river. 

Precisely where the grounding of the barge occurred is a matter 
of sharp contention. Upon the whole évidence, I am of the opinion 
tliat the grounding occurred near the center of the river, where ves- 
sels of this character had previously gone without injury, and where 
a shoal had not existed préviens to the dredging in June, 1910. After 
such dredging had been completed, the company was notified by letter 
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of the United States engineer that dangerous shoals had been left on 
Old Dry Rock Ledge in Lovejoy's Narrows, that the depth of water 
over those shoals was only 13 feet, and that the Dredging Company 
must undertake the removal of the obstruction. The testimony tends 
to show that this letter was written before certain sweepings were 
made on June 16, 1910, and before the government engineer knew 
that thèse dangerous shoals were only 11.6 feet, instead of 13 feet, 
under water. 

The testimony leads me to the belief that prior to the cessation of 
work on the part of the Dredging Company on June 10, 1910, ail the 
blasting of the southwesterly part of the ledge necessary to complète 
the contract was donc, and that none of the rock which had been 
thrown up from the bottom at that point during the dredging had 
been removed; and yet the Dredging Company had abandoned the 
location and left the place of their work, without niaking a suitable 
examination of the effect of the blasting. I am persuaded that, as 
the resuit of such blasting, shoals were created of a dangerous char- 
acter, and that sufficient notice was not given to those navigating in 
that location. 

I am convinced by the proofs that the Dredging Company did not 
give the government sufficient information of the condition of the 
bottom when it left the work, so that the government could adopt 
such précautions to warn navigators as the conditions required. It 
seems clear that the Dredging Company should hâve ascertained the 
State of the river bottom at the locality where the blasting was donc, 
and, if it became necessary to suspend the work, that company should 
hâve applied to the government for permission to place buoys there; 
and that it was its duty to do this in the exercise of reasonable care. 
under ail the circumstances; for the object of dredging was to im- 
prove the navigation of the river, and not to impose an added danger. 

In Philadelphia, Wilmington & Baltimore R. Co. v. Philadelphia, 
etc., Co., 23 How. 209, 16 L,. Ed. 433, in speaking for the Suprême 
Court, Mr. Justice Grier said: 

"It is a rule of maritime law, from the earliest times, 'tliat if a ship run 
foui of an anehor left without a buoy, the person who placed it there shall 
respond in damages.' " 

This case arose out of damages caused by concealed piles in nav- 
igable waters. See, also, Casement v. Brown, 148 U. S. 615, 623, 13 
Sup. Ct. 672, 37 h. Ed. 582. The duties of contractors with the gov- 
ernment in this behalf are not measured by their contract ; such duties 
to third persons are independent of their contractual relations. Har- 
rison v. Hughes, 125 Fed. 860, 864, 60 C. C. A. 442 ; Erie, etc., v. 
City of Chicago, 178 Fed. 42, 101 C. C. A. 170. Such contractors 
are under the duty to mark obstructions which they are compelled to 
leave, and to give suitable notice. The H. S. Nichols (D. C.) 53 Fed. 
665, 668. 

In the récent case, Red Star Towing & Transportation Co. v. Snare 
& Triest Co. (C. C. A.) 194 Fed. 672, in speaking for the Court of 
Appeals for the Second Circuit, Judge Noyés said: 
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"Authorlty to obstruct a navigable stream bj- building tlae abutments of a 
brfdge, wUch can be seen and avoided, is not authority to leave sucli abut- 
ments when unflnished and below the surface of the water, witbout any mark 
or warning. Autliority to obstruct navigable waters by building a break- 
water Is not authorlty to leave the new construction witbout a ligbt. Ilar- 
rison v. Htighes, 125 Fed. 860 [60 C. C. A. 442]. Authorlty to store piles at 
the side of a creek or river is not autliority to allow them to romain sub- 
nierged at high water without any buoy or other mark. In other words, it 
does not follow from the fact that the respondent was authorized to place 
the piles where it dld that it owed no obligation wlth respect to them. On 
the contrary, it was bound to so mark them that vessels navigating the creek 
would not run upon them without warning; and, in our opinion, this duty 
was not affected In the sligbtest degree by the fact that the piles were placed 
between high and low water mark. ïhey constituted an obstruction to ves- 
sels navigating the creek at high water and such vessels were entitled to 
protection." 

See Inland, etc., Coasting Co. v. The Commodore (D. C.) 40 Fed. 
258; North American Dredging Co. v. Pacific Mail S. S. Ce, 185 
Fed. 698, 701, 107 C. C. A. 620. 

I think, too, that the Dredging Company cannot successfully main- 
tain that vessels could hâve been towed in safety in some part of the 
channel. In Omslaer v. Philadelphia Co. (D. C.) 31 Fed. 354, 361, 
the court said: 

"My conclusion from the proofs is that while the Iron City, at the time 
the disaster overtook her, may not hâve been In the very deepest part of the 
channel, she yet was in navigable water, and where she had a perfect right 
to be. From no portion of the river then navigable by the boat could the de- 
fendant Company lawfully exclnde her." 

See, also, The Mary S. Lewis (D. C.) 126 Fed. 848, 852. 

I am constrained by ail the testimony to find that the Dredging 
Company did, in the language of the contract, unnecessarily obstruct 
and inconvenience navigation, and that, under ail the circumstances, 
it must be held to hâve been at fault. It is therefore liable for the 
damages sustained by the libelant's barge. 

3. Was the libelant's barge No. 8 properiy manned and diligently 
navigated at the time of the grounding? 

There was much conflict of testimony upon this subject. The évi- 
dence shows that, at the time of the injury, the barge had just come 
oiï the railway. She was 1931/2 f cet in length, and 34 f eet beam ; she 
had a carrying capacity of l,6O0 tons. At the time of sailing she was 
carrying a little over 1,400 tons of coal, and was drawing 15.9 feet 
forward and 16.9 feet aft. Her build rendered her somewhat hard 
to tow. The Towage Company, however, was familiar with the diffi- 
culties attending the towage of barges through those parts of the 
river, where sharp turns were to be made, and currents were to be 
overcome. _ 

The tug attempted also to tow her with a long hawser. The évi- 
dence convinces me that the détails respecting the manner of per- 
forming the towage service, the way the tug should be made fast, the 
length of the hawser, the speed at which the tow should be moved, 
were ail determined by the master of the tug. 

The whole testimony induces the belief that the barge substantially 
followed the course pursued by the tug, and that, if there was any 
sheering on the part of the barge, or any failure to follow closely in 
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the wake of the tug, this was due to the improper length of the tow- 
ing hawser, and to the failure of the master of the tug to properly 
use the speed bell when he saw the barge was not swinging quickly. 

There is no necessity for discussing in détail the testimony touch- 
ing this point; I merely state the resuit. I am satisfied, upon the 
whole, that the libelant's barge was not at fault. 

4. The court holds, then, that the libelant is entitled to a decree 
against the Eastern Dredging Company for a moiety of the damages 
sufifered by the libelant, and for a moiety of the costs. The libelant 
is also entitled to a decree against the Knickerbocker Steam Tovvage 
Company for a moiety of the damages, and for a moiety of the costs. 
If either of the said parties respondent shall be unable to pay such 
moiety, both of the damages and of the costs, then the libelant shall 
hâve a reniedy over against the other party for any balance thereof 
vvliich may remain impaid. An interlocutor'y decree may be entered 
consistent with this opinion. Fritz H. Jordan is a])pointed assessor. 
And he is directed to fix the libelant's damages, and also to report 
the value of the steam tug Perry, and of lier pending freight, at tlie 
time of the injury. Upon the coming in of the assessor's report, I 
will direct the settlement of the final decree. 



TTIE BRINA P. l'EXOLETOX. 

(District Court, B. D. Nortli Curoliim. Oetober 5, 1912.) 

No. 122. 

Salvage (§ ,34*) — Natiibe of Service — Towixo Scuooner Anciioked i?î 
Storjiy Weatubr to Port. 

The schooiier Peiulletoii, on a voyage froni Biiltiniore to AVilmln.stoii, 
N. (;., with a cargo of acid phosphate in l)ulk, haviiig eiicountered thick 
Vi'eather and heav.y geas after passiug IJatteras, ou reaching a point to 
the westward of Krying Pan Shoals, auciiorcd to await clearer weathei'. 
The master i)elieTed he was within 20 miles of (Jape Fear liglit, but was 
not sure of hls position, Water had entered through hawse iiipe holes 
and wet some of the cargo, but was mostly i)umped out. Two days 
later, the weatlior still being foggy, tlie stcaniship Italla, from. Galves- 
tou, iH'oceeding liy way of Norfolk to I<'uropeun ports, came In sigUt, aud 
on signal from the schooner the flrst otlicer went on board aud was asUed 
tiy the master of the schooner what he vi'oiild charge to tow tlie schooner 
to a good auchorage uear Wilmington. He wonld fix no priée ; but the 
steaniship took the sciiooner in tow, and after some six liours left her 
anchored not far from Cape Fear light. Tlie sea was then coniparatively 
ealm. The Italia was some 75 miles or more ofC her course, and, al- 
though neither vessel knew lier exact location, the Italia claimed to bave 
towed the schooner from 86 to 38 miles. Held that, wblle the service 
might be considered oiie of salvage, it was of low order, no risk being 
involved and the schooner being in no inunlnent or very real danger, and 
th.at, in view of the tact tliat the schooner was libeled without notice 
of the claim to her owner, the sum of $000, which he had offered on re- 
eeiving notice of tlie suit, was a sufïicieut award; it not appearing that 
the Italia went out of her true course in perforining the towage. 

I Kd. Note. — For other cases, see Salvage, Cent. Dig. §§ 80-83 ; Dec. 
Dig. § ;54.* 

Salvage awards in fédéral courts, see note ('■ '""he Lamington, 30 C. C. 
A. 280.1 

•For other cases see same topic & § ntjmbek in Dec, & Am. Diga. 1907 to date, & Rep'r Indexe» 
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In Admiralty. Suit by Enrico Villa, master of the Italian steamship 
Italia, and others, against the schooner Brina P. Pendleton, Fields S. 
Pendleton, claimant, for salvage. Decree for libelant. 

Rountree & Carr, of Wilmington, N. C, and Convers & Kirlin, 
of New York City, for libelant. 

John D. Bellamy & Son, of Wilmington, N. C, and Harry K. Good- 
rich, for claimant. 

COKNOR, District Judge. The Brina P. Pendleton is a double- 
decked, wooden, four-masted schooner, of a gross tonnage of 933 
tons, net 821 tons, length 192 feet, beam 28 feet, and depth 19 feet, the 
property of Fields S. Pendleton, of New York, built in 1902, rated, 
American Bureau of Shipping, for 15 years. On January 6, 1912, 
with a cargo of 1,278 tons of acid phosphate, in bulk, in charge of 
Capt. Larrabee, she left Baltimore, bound for Wilmington, N. C, car- 
rying a crew of seven men. She had ordinary weather until she 
reached Hatteras, when she encountered heavy seas from the south- 
east; made Cape Lookout Lightship on Friday, January 12th. The 
captain says: 

"From there on it set In very thick and heavy, wIth a northeast wind. 
There I took a sonthwest course to Frying l'an Shoals. The next inorning at 
4 o'clock knew I vvas in the vlcinity of Frying Pan, as I had only 10 fathoms 
of water. Hauled eut southeast, so 1 knew I was east of the Shoal. 1 tried 
west then a little ways, about 5 miles. Then I hauled up to the northwest 
and westward, as the wand allowed me to. The weather continued thlck. 
I sounded — got a sounding. At 4 o'cloek that day (13th) struck l^Va fathoms 
of water, to the westward of Fi'ying Pan, and anchored the ship. As the 
wind was checking more to the northward then, I anchored — gave the chain 
90 fathoms, lay comfortably, and furled the salis. Had another good anchor 
on the starboard, and the same amount of chaln — weight of anchor, 3,800 to 
4,000 pouuds. Had two anchors of less weight. Found that in running down 
In this heavy gale of wind that the vessel was making some water forward — 
was comlng in forward. We used a steam pump to get It ont; had rather 
poor succesg ; was putting cargo overboard. As the water strlkes this cargo, 
it dissolves. We were pumping it out with the steam pump. We stopped 
using steam, and used hand pump; pump working satisfactorily. Hand pump 
goes below ceiling; steam pump does not. The ship stopped leaking. We 
ascertained, after she was discharged, that the leak was around the hawse 
pipes. After we got to anchor, had quite a fresh breeze that night. Sat- 
urday night. The next mornlng, or at midnlght, It began to calm down. 
We anchored, as I Judge, about 20 miles from the Oape Fear Llght. Nev- 
er pumped Saturday night. Had a watch on deck. We stopped pumping 
and let the ship stand. The mate and I stood watch, and had a man on 
deck ail the time. In the morning the fog commenced to lift up about 9 
o'clock, so you could see 2 or 3 miles. Pumped about an hour and a 
half; had no difflculty in freeing the vessel. The sea commenced to be 
smooth ; not a very rough sea. On mornlng of 15th, about 9 o'clock, com- 
menced to heave In my chain and commenced to hoist salis ; got in about 15 
fathoms and set our spanker, when some one called out 'Steamer!' The 
wind commenced to check to the westward; the wind was backward. Ex- 
peeted the wind would check more to the westward, and I would try to beat 
up and get near a towboat; beat up towards Wilmington harbor. I judged 
I was 20 miles off from the bar, perhaps a little farther. When the steamer 
was slghted, It was foggy ; hard to tell whlch way she was headed. I thought 
for Wilmington; she was headed in. Then I ordered the flag set Told one 
of the men to go out on the cross-trees and tie it on the topmost rigging to 
call the steamer's attention. This was done. Steamer went right on her 
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course and ont of sight. I should judge the steamer was bearlng from us. 
We were heading between north and northwest ; that would be my judgment. 
As the steamer took no notice, I ordered tbe flag down. If T was wliere I 
thought I was, and he was where he thought he was, he would bave landed 
on Frying Pan Sboals if .be had beld bis course, unless be bad taken a 
sounding." 

The Italia is an iron screw steamer, eight years old ; gross tonnage, 
6,397; net, 4,207; carrying capacity of 8,500 tons; length 410 feet, 
beam 52 feet, depth 25 feet; engines, 2,700 horse power, classed Al 
British Lloyd's; value, $300,000. On January 10, 1912, she sailed 
from Galveston bound for Norfolk for coal, thence to Genoa and 
Kaples. Her captain, Enrico Villa, had a crew of 40 men. She car- 
ried a cargo of 12,000 baies of cotton and 90 tons of wood, valued at 
$550,000. From the lOth to 12th of January she had good weather 
in the Gulf. On the 13th and 14th of January, while in the Florida 
Strait, the weather was bad from the northwest. The captain says 
that, on the 14th and 15th he was in a fog "and about the eighth 
hour, in the morning of the 15th, the fog had gone away and the wind 
had gone down," etc. 

"The last observation I had for the bearing was Carisford Llgbt. After 
that I was navigated by compass and soxinrliug. The last exact observation 
taken was 9 p. m. on tbe 12th of January, opposite Tortuga Light. Tbe otber 
observation Is not marked down, because it is net a true observation." 

On the morning of the 14th and 15th, the wind, according to the 
Italian scale, was "fresh wind." On the morning of the 15th, about 
7 o'clock, it cleared up. 

"I had not got the position exactiy, but in a gênerai way — was looking for 
the lightship of the Cape Fear. I went by lead soundings to tind out tbe 
Cape Fear Light. First saw the Briua P. Pendleton at about 10:30, morning 
of tbe 15th ; wind fresh and some sea ; a little foggy. Sbe was on tbe rigbt 
about two points — on the starboard bow — about 4 or 5 miles away. Sbe had 
a big flag at half mast. I went directly to him — ^went after bim — astern ; 
called with my mégaphone; asked, 'Wbat is the matter?' He said, 'Iveaking; 
I want to go near Wilmlugton.' I did not understand very well wbat be 
spoke, and I told him, 'I seud my boat.' I went around to tbe windward of 
him, put my boat in tbe water, and sent my chief officer, tbe boatswain, and 
two sallors on board, because, in tbe moment, I understood tbat he wanted 
to be towed ; as I saw from tbe niasts up I didn't believe in tbe towing. I 
sent the oflicer on purpose to ascertaln if it was necessary or not. ïben I 
saw on board the scbooner some men puniping, and the wbole side of the 
schooner was very dirty, of a yellow color. The officer went, and I make ail 
around to protect my boat wben tbey come back. * * * On the last mast 
they had one sail up — tbe spanker." 

To this point there is no material contradiction in the testimony. 
The captains of the steamer and schooner difïer as to the location of 
the schooner as she lay at anchor. There is serious controversy as 
to tfie condition of the schooner, the probable danger of remaining 
at anchor, attempting to go in without aid, the weather, etc. The 
captain and witnesses for libelant were Italians — could not speak 
English. Their testimony, taken under commission, was interpreted. 
This fact may reasonably account for some discrepancies. They ail 
concur that the chief officer of the Italia, Giuseppe Riccardi, with 
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boatswain and sailors, went, in a light boat, to the schooner. The 
chief officer says: 

"Tlie captain put the engine slow, and we went to the stern part of the 
schooner to speak to the captain of the schooner; but it was impossible to 
hear that time, because the wind blew stronger, and the captain understood 
that she was leaking, that is ail. I said to the captain: 'It is impossible to 
understand what he wants. You had better put out a beat.' ïhe captain 
says: 'It is dangerous.' I said: 'Never mind, don't be afraid. I go; three 
good sailors.' We put out our starboard light boat — small boat, not very 
small — long boat. I went on board the schooner on the starboard poop." 

He gives his version of the conversation with the captain of the 
schooner, saying: 

"The captain came to see me just as I came on board. I said: 'I am chief 
ofïicer of the steamer. Did you call to it';' Ile said: 'Yes; with my lîag up, 
as you see now.' I says: 'What can we do for you? Ile says: 'How much. 
you want to take me from hère to a good anchorage nearer Wilmington? I 
am going to Wilmington. I want good anchorage to Cape Fear. You under- 
stand that place.' I answered him: 'I can't fix any price, because that is not 
my business. I can't tell you. My owner will flx it.' He weut with me to 
the chart room in the saloon, and says: 'Where do you think you are? Hâve 
you any observations?' I said: 'No; we hâve not had any observation in 
three days." He said: 'I believe it to be true.' And he mariced on the chart 
just the same position about where we believed it to be. He said again: 
'How much you want?' I said: 'I can't tell you. I can't fix any price. If 
you want, we can do something.' He said 'Ask the captain if he wants to 
tow me.' He said: 'You see me. I am not in very good condition,' The declt 
was full of mud eoming up from a punip. I said: 'Let me go on board and 
ask my captain if he wants to tow you.' " 

He returned to the steamer. The boatswain and sailors remained 
in the boat during this interview. Witness says that the sea was 
"rough^water sometimes came in cold, very cold." 

Capt. Larrabee says : 

"This steamer came down and spoke us — came dowu our stern, hailed me, 
wanted to know what I wanted. I said: 'What will you tow me into Wil- 
mington Bar for?' He. says: 'Where are you, captain?' I says: 'How do 
you judge Bald Head bears?' He says: 'I don't know. How do you judge 
it?' I said: 'I judge it bears 20 miles.' He says: 'Well, that is about the 
way with me,' or something like that ; I did not understand. The captain 
could talk no English. The chief oflicer and three men came in a small boat. 
I gave them a line on our starboard side of our rigging. The sea was com- 
paratively smooth. The chief officer came on board. I Invited him into the 
eabin. He said he was bound for Norfolk, from New Orléans. He said: 
'What is your position? We don't know what ours is. We hâve no observa- 
tion.' I said: 'I was lu hopes you were going into Wilmington Bar.' I also 
asked him what he would tow me into Wilmington Bar for — asked him for a 
price. He says: 'Oh, captain, we will make no price — very little ; very little ; 
not much.' He asked me if we were in distress. I said: 'No, sir ; no dis- 
tress. I want to get into Wilmington Bar.' He offered to take me into Nor- 
folk. I declined and said: 'I would take you uuder no eireumstances, if I 
thought there would be a lawsuit over this. If you will take us up there for 
ordiuary towage, I would like to hâve you take us up there.' Ile says: 'There 
will be no trouble.' I showed him a towline of 90 fathonis, 8-inch hawser. 
He claimed that he wanted a better and longer one. He left, and went on 
board the steamer at about 12 o'clock." 

It is conceded that, upon the return of the chief officer to the 
steamer, she steamed ahead of the schooner, dropped anchor, took 
a 2-inch new Hne, ran it down to the schooner, and sent a sailor on 
board to take the topes to the martingale and took the line from 
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them. There was no difficulty in getting the hawser on board. It 
was about 100 fathoms long. The steamer started with the schooner 
in tovv, at about 2 :30 p. m. Chief Officer Riccardi says that the 
water was "rough," very cold. He says that it was 3 o'clock when 
they started with the schooner in tow. The steamer took a "ziq-zag 
course," went by soundings; steered northerly for about 10 miles, 
Capt. Larrabee says : 

"I saw the captaiii o( tlie steamer had ehaiiged his course to noithcast by 
my compass. I liad been nsiiig the lead. AVhen I saw him change his course 
I said: 'What is he doiugV I let him tow a eonple of miles. * * * x 
went torwai-d, blew the wJiistle. They siowed dowu. I bleAV it so havd. 
wauted to know what T waiited. I says: 'Where are you 1)otuuI? You aro 
Hot >?oii)g to Wilmlngtou Bar. Ilaul up jour ship a little more to the nortu 
vvard aud wcstward.' " 

He did not do so at first, and Capt. Larrabee says : 

"I told my eugiiieer to blow the whistle as loud as he coidd. Ile sent tlie 
chief offlcer. I said: 'ITanl that ship to the northward and westward, or I 
will eut your hawser where we are, as you are going to put us on Frying Pau 
Shoals. He hauled his ship to the nortbwest. Ile lœpt ail courses betweeii 
nortli and northwest aud north by nortliwest. At i) o'clocli we got to an- 
chorage in 6% fathoms water ; the wind was then about 15 or 16 miles au 
hour off the land ; the sea very smooth. ïhe uext morning we could just sec 
the Cape Fear Light." 

The captain of the Italia gives substantially the same account of 
the course taken, etc. He says : 

"When he told me he was made fast, I went ahead and heaved my anchor. 
The wind blew me inside. * * * i take some soundings, because I bave 
not the correct position ; then I go with soundings alongside tlie banks, near 
to the banks, not further from them. Ât 8:.''>0 I saw our light, and, at the 
same time, the schooner whistles from the lioat, and told me: 'You are too 
much east. You go straiided.' I told the oflicer to tell him that I saw our 
light, but was not certain whioh light it was, because of the fog. I used the 
lead ail the time. The light carried me east 14 north. The otticer told me 
the depth is 6% fathoms. I was drawing 24 feet aft on my steamer. I 
stopped the engine and told the schooner that I could not go more ahead. 
The captain said he was ail right. I told him that I would stay ail night 
if he desired — w'ould staud by him. He said it was not necessary; that he 
was near on shore. At the same time I had seen very well the light. I saw 
it was Cape Fear Light, and not the buoy ; east Vi north. In the niorniug T 
saw the Cape Fear Ijightship, when I came back. I left the schooner at 9 
o'clock. came back to south .iust in Une of 15 fathoms deep. Went out until 
I got that deiith. Before I went away I saw the Cape Fear Sound Light. 
and took niy route back to the south until I got 15 fathoms, and then headed 
up." 

He says that the schooner was in 17-fathom water when she an- 
chored. He says that, in his opinion, the schooner could not hâve 
weathered the wind and sea on the night of the 15th and morning of 
the 16th if she had remained at the point where she anchored. She 
would hâve gone ashore and been lost. The chief officer expresses 
the same opinion : 

"While towing, the two vessels were pitching ; but as they got nearer the 
land the sea went dowii. There was no danger to the men when we put 
them overboard in the small boat. Used about Ki or 17 tons of coal while 
towing, worth !f.3.125 a ton. Some slight damage doue to tlie hawser — chafed. 
Average si)eed of Italia 10 to 10% knots lu good weather; while towing made 
jiverage of 6Vi. Towed 3ti to aS miles, no more." 
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The witness, on cross-examination, was shown a chart upon which 
the locations of the schooner, as contended by claimants and by libel- 
ant, were indicated by letters ; also lines indicating courses taken in 
towing. He was asked vvhether, if the schooner was at the point 
c'.aimed by him, and he followed the courses indicated on the chart, 
the distance to the point at which he left her would not be 48 '/^ miles ; 
that, if he made 6 knots and was towing SVa hours, to reconcile thèse 
statements, to which he answered : 

"I hâve judged the distance by slf^ht, and wlth the towing I might hâve 
easily been inistalcen, especially dnriiig night. The points indicated are 
estimated, not exact." 

He said "that it was not possible that the schooner could hâve 
been anchored 20 or 25 miles south of Cape Fear Lightship." He 
says that he was out of his course when he found the schooner, be- 
cause he was looking for the soundings ; was navigating to locate 
Cape Fear Lightship, and looking out for 15-fathom sounding — the 
15-fathom course would hâve brought him to the lightship. 

The schooner, on the morning of the 16th, got under way, sailed 
over the bar, and at noon got a towboat, reaching Wilmington that 
night about 9 o'clock — went to the discharging berth the next morn- 
ing; pumped about an hour coming up the river, and about same 
time before discharging. She went from Wilmington to Wiggins, 
S. C, took on a load of hard pine, and discharged at New York. No 
repairs were made on her at Wilmington or Wiggins. One of the 
hawse pipées leaking; put in some oakum. Capt. Larrabee was asked 
why he did not continue to Wilmington Bar instead of anchoring in 
the first place, to which he responded: 

"I couldn't ; the wind was checlcing head to me. The wind was checklng 
froni the northwest into the noi'thwest. I would hâve had to beat up there. 
It was coming on night, and thick, and I didn't feel like doing it." 

He was shown a chart, and located the place where he first an- 
chored; also where he anchored the second time, in ôVIi-fathom wa- 
ter. According to his log the steamer towed him 30 miles ; that the 
reason why he wanted the Italia to tow him was to save time; had 
been laying there two days, and did not know but what he might lay 
there a week ; his vessel was in no danger ; that the flag set was not 
a distress signal; that his crew was not demoralized — was in good 
shape. 

Entries in the chief officer of Italia's logbook were put in évidence, 
from and including January 13th to January 16th, showing, January 
14th, that her course was north; state of the sea, "grosso" — "heavy." 
January 1 5th : 

1 to 4 a. m.: North. sky "covered," soa "heavy"; 5 to 8 a. m., same; 9 to 
12, same. Latitude, estimated, -m," 12' ; longitude, estimated, 78° 22'. Xote; 
"At ]0;.H0 a. m. we are in sight of a steamer, with signais of calling. At 
10:45 we stop to perform salvage. The schoonei-'s name is Brhia P. Tendle- 
ton." 1 to 4 p. m.: "Varions courses." Xo mention of the wind, or state of 
the sky. or any baronieter or thermometer observation. "Owing to the tow- 
ing of the salling schooner, we steer a course for Cape Fear at o o'cloclv and 
11) minutes." 5 to 8 p. m.: "Varlous courses. Htate of the sky elear. State 
of the sea calm." 9 to 12: "B. S. E. Whid N. W. 4. Sky clear. Agitated 



854 200 FEDERAL REPORTER 

sea — corrected south course. At 8:30 p. m., in estimated latitude 33° 51', 
longitude, estimated, 78° 12', we sound and flud 6% fathoms of depth. Wiiid 
light from N. W. We see Cape Fear Lightliouse per east % N. E., and we 
are about approximately 12 miles. Asked tlie captaln of tlie sebooner (owed 
if he Is satlsfied wltli the anchorage. Ile, haviug auswered In the affirmative, 
we let go the tow and continue, our voyage." 

On January 16th the weather was "clear"; sea, "heavy." The tes- 
timony of sailors on the schooner and the Italia v^^as conflicting as to 
the State of the sea on the 15th, at the tinie the small boat went to the 
schooner and the towing began. The schooner was iiot injured during 
the voyage, or by reason of her expérience from the 13th to the 15th 
January, inclusive. There is évidence to the effect that the steamer 
was ont of her course — from 72 to 75 miles at the time she sighted 
the schooner ; that, if she had continued a north course from the posi- 
tion in which she was when she saw the schooner, she would hâve 
gone on Frying Pan Shoals ; that she was in péril ; that if she had 
been in her course she would not hâve overtaken the schooner. If 
she had kept in 15-fathom water, she would not hâve gone on the 
shoals. Mr. Pendleton, owner of the schooner, says that he is ac- 
quainted with the Atlantic coast, and that, in his opinion, taking the 
testimony of the captain of the steamer, in regard to her course and 
navigation, that he saved time in taking the schooner in tow, and 
gives as his reason that, by doing so and taking his bearings, that he 
would not hâve found Frying Pan Lightship in the direction he was 
running under the conditions of the weather at that time. He says 
that the schooner was in good condition, thoroughly equipped, etc. 

Two questions are presented. Upon each, divergent views are 
strongly urged by counsel. (1) Was the service rendered by the Italia 
to the schooner towage or salvage service? (2) If the latter, what is 
a fair award for such service? 

The évidence in regard to the condition of the schooner and her 
crew, in respect to danger from leaking, rests very largely upon the 
testimony of her captain and two sailors, Thompson and Riola. So 
far as her safety was afïected by the condition of the weather, the 
wind, and the sea, there is much conflict in the testimony. A définition 
of salvage service, which has received the approval of the courts, is 
found in The Lowther Castle, 195 Fed. 604. Judge Rellstab says : 

"A salvage service Is a service which is voluntarily rendered to a vessel 
needlng assistance, and is designed to relleve her from some dlstress or dan- 
ger, either présent or to he reasonably appreheuded. A towage service is 
one whleh Is rendered for the mère purpose of expediting her voyage, wlthout 
référence to any clrcumstance of danger." 

In an able and exhaustive opinion by Judge Brawley, in The Bes- 
nard (D. C.) 144 Fed. 992, in which a large number of cases, both 
English and American, are reviewed, it is said : 

"The Une of démarcation between towage and salvage is not perfectly 
defiued." 

He quotes from Dr. Lushington in The Charlotte, 3 W. Rob. 68: 
"AU services rendered at sea to a vessel in danger or dlstress are salvage 
services. It is not necessary, I conceive, that the dlstress shall be actual or 
immédiate, or that the danger shall be Imminent and absolute. It will be 
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sufficient If, at the time the assistance is rendered, the ship has encountered 
any damage or misfortune which mlght possibly expose her to destruction if 
the servicGS were not rendered." 

After noting the facts and rulings in a number of cases, the learned 
judge says: 

"While tliere are many ingrédients, tlie one essential élément is that the 
property slmll be saved from danger, either actually impending or reasouably 
to be apprehended." 

The same learned and experienced judge in The Apache (C. C.) 124 
Fed. 905, says: 

"Any service or assistance applied for or received by a vessel in péril or 
distress, wliich in any measure conduces to its safety, is in the nature of sal- 
vage service, and is to be compensated upon principles more libéral than or- 
dinary work." 

The conditions found in The Besnard, supra, are, in many respects, 
similar to those found hère, and much that is said in the well-con- 
sidered opinion is of interest and value in determining the same ques- 
tions presented by the testimony in this case. Referring to the con- 
dition of the bark at the time the service was rendered, Judge Braw- 
ley says : 

"She liad already encountered, and safely passed through, hardsbip and 
dangers Infinitely greater than any likely to be met. lïer nmster bad never 
intiraated any appréhension of Personal danger or any intention of seeking 
Personal safety." 

After a careful examination of the évidence, with the aid of able 
arguments and briefs, I think that the schooner Brina P. Pendleton 
vi'as, on January 15, 1912, equipped with sufficient steam and hand 
pumps, under usual conditions, to pump out such water as would, 
by the ordinary leakage of wooden vessels, come into her hold ; that 
the water which was found in her came in through a hole provided 
for the hawse pipe; that the steam pump would hâve relieved her, 
but for the fact that, in bringing up the water, it also brought up, in 
solution, the acid phosphate; that she was supplied with sufficient 
anchor and chain for her safety. She had evidently passed through 
rough weather between the 12th and 13th of January, and a considér- 
able quantity of water had come in through the hole provided for 
the hawse pipe. When on January 13th, she anchored, her captain 
prudently thought it safe to do so, taking into considération her loca- 
tion with référence to Frying Pan Shoals and the wind. To what 
extent bis crevc^ were exhausted by working the hand pump is neces- 
sarily uncertain. Thompson and Riola, sailors on the schooner, deny 
that the crew was demoralized. It is manifest that they had been un- 
der some strain. The exact position of the schooner, when she an- 
chored, is uncertain. Her captain says that she was in Wi/o-fathom 
water, about 20 miles from the Bar. The captain of Italia places 
her in 17-fathom water and at a différent place. The log of the Italia, 
by estimation, fixes her location; whereas the schooner's log is not 
introduced. He puts the distance which he towed her as "36 to 38 
miles ; no more." The time consumed is 6 hours, and the speed at 
ôVa knots. This corroborâtes his estimate. 
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It is insisted, on the contrary, that, if her location was as fixed by 
the Italia, tlie towage to the point at which she was anchored would 
be 48 miles. Both captains were estimating the location. I am in- 
clined to accept, as the more reliable, the opinion of the captain of 
the schooner. It is évident that he was in the neighborhood of Fry- 
ing Pan Shoals — a place of great péril. He had, on the morning of 
the ISth, before the steamer came in sight, begun drawing in bis an- 
chor, had drawn in about 15 fathoms, and had hoisted bis spanker, 
ail of which sustains bis contention that it was his purpose to start 
for the Bar. It is aiso évident, from his testimony, that when the 
steamer was sighted he had "his fiag set" for the purpose of at- 
tracting her attention. He assigns as his reason for doing so that 
he wanted towage. because he might lie there a week longer. Ile 
concèdes that, on the 12th and 13th, he experienced beavy weather, 
fogs, etc. The only material différence in the testimony of the chief 
officer of the Italia and the captain of the schooner, in regard to 
their conversation, after the former came on board the schooner, is 
that the officer says that Capt. Larrabee said: 

"Yon see me. I am not in very good eoiulition." 

This is denied. The language used by both indicates that they were 
talking about towing; but Capt. Larrabee concèdes that the chief 
officer refused to name or fîx any price for his service. He accepted 
the .service of the Italia, with the distinct understanding that the 
amount to be paid was left open to be settled by the owners of the 
Italia. The chief officer was evidently impressed with the belief that, 
under existing conditions, the safety of the schooner would be endan- 
gered if he left her where she had anchored. The captain may well 
hâve thought otherwise, and yet preferred to accept the service of the 
steamer upon the only terms which he could get. That she had 
experienced bad weather, that water had corne into her hold, and that, 
by reason of the character of her cargo, the steam pump could not 
well be used, is ail beyond controversy. The season was midwinter, 
and. by the testimony of Mr. Felger, in charge of the Weather Bureau 
at Wilmington, as shown by his daily record : 

"There was [on tlie 15thT a little disturbiuice on the Atlantic (!(iast in the 
morniii.a. The forecast issned was: 'Jirisk N. W. wnid.' It was very cold." 

It is held that: 

"Assistin;-; a vessel in a situation of actnal apin-elienslon, though not of 
aetnal danseï-, is salvai-'e." The Lowther Castle, sniiru. 

The évidence seems to bring the case within the principle laid down 
by Judge Brawley in The Besnard, supra; 

"Any péril that can properly be said to hâve been impendins was incon- 
sidei'uble, uncertain, and distant, e.xisting rather in the imagination of the 
putative salvors than in reality. * * * ïhei'e was no spécial skiil or 
dextei-lty displayed, no fatigue endured, no courage evinced, not the le;ist 
danger encountered. iOven were it conceded that this is a case of a vessel 
in distress, and therefore a case of salvage, it would be salvage of the lowest 
ordei-, and for the rémunération justly earued would be little more than 
compensation pro opère et labore. The service would be regarded as a slmiiie 
case of towage, and reniunerated as sueh, but for the fact that the master ot 
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the tug gave notice to the niaster of the bark tliat soinethiug more than tow- 
age wonld be deuianded. Tlie acceptance of service in those conditions, there- 
fore, reqnires the payment of other and higher rémunération than for an 
ordinary towage service." 

In this case it would seem that ail parties were talking about tow- 
age, but the ofiRcers of the Italia insisted that the question of compen- 
sation should be left open. In The Emily B. Souder, Fed. Cas. No. 
4,458, cited in The Besnard. supra, Chief Justice Waite, reversing 
the decree below, said that the service rendered was "towage of an 
unusual character." In The Viola, 55 Fed. 829, 5 C. C. A. 283, an 
award was made for "extraordinary towage." This case is in the 
twilight zone which séparâtes the two kinds of service which hâve 
not, and probably cannot well be perfectly defined. It is not very 
material whether the service be called "salvage of a low order" or 
"towage of an unusual character." 

What amount should be awarded libelant ? It is well settled that : 

"Compensiition as salvage Is not viewed by the admiralty courts uierely 
as pay on the prhic-liile of a quantum meruit, or as a renuineriitlon pro o])ei'e 
et lal'ore, but as a reward given for perllou.s services voluntarily rendered, 
and as an inducement to seanien and otbers to eiiibark In such undertakings 
to save life and property." The Blackwall, 10 M'all. 1, 10 L. Ed. 870. 

It is also stated that : 

"Where salvage services are rendered by uierchant steamers, they sliould 
be favored in determining the amount of the award." 24 Ani, & i'-ng. Enc. 
1206. 

Judge Hughes, in The Sandringham (D. C.) 10 Fed. 556 (Eastern 
District, Va.), wisely says: 

"That although the amount lies wlthin the discrétion of tlie court, yet a 
judge is not at liberty to render an arlntrary judguient at bis own individual 
discrétion or caprice, but must be governed by the teachiugs, précédents, and 
prlnciples of the law of salvage." 

See The Lyman M. Law, 122 Fed. S23. 

Adopting the éléments proper to be considered in fixing the award 
as laid down in that case, I find : 

First. The degree of danger from which the lives or property are 
rescued. 

In this case the danger was not imminent or very real. At the 
time the steamer took the schooner in tow, it was remote, spéculative, 
and yet possible. 

Second. The value of the property saved. 

The appraisers appointed by the court fix the value of the schooner 
at $14,000. While this valuation is vigorously attacked, and évidence 
offered to sustain the attack, I see no good reason for rejecting the 
appraisal. The appraisers were orally examined before me. I find 
the value of the cargo to be $7,000, and the freight, to be received, I 
find to be $1,000, making an aggregate of $22,000. 

Third, The risk incurred by the salvors. 

This was very slight. No danger or difficulty was experienced in 
going from the steamer in the small boat to the schooner, or in get- 
ting the line fast aboard the schooner. The sea was somewhat rough 
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at that time, but became calm as the steamer neared the shore. Sound- 
ings vvere easily made, and with the warning given by the captain of 
the schooner no difïiculty was found in towing her into a safe an- 
chorage. The captain of the steamer says that he was in no danger. 

Fourth. The value of the property of the salvor used in the service. 

This was large, some $800,000; but, as bas been seen, there was 
but little exposure, and the service was simple and easily performed. 
The steamer was out of her course by some 75 miles, and, as con- 
ceded by her captain, was uncertain as to her exact location. He was, 
however, in 15-fathom water, and was making careful soundings, 
seeking the Cape Fear Lightship, from which he would hâve taken 
bis bearings and returned to bis course. While I am not inclined to 
adopt the view that he was in great péril of going upon PVying Pan 
Shoals, I am of the opinion that he sustained no danger by "coming 
up" with and towing the schooner into safe anchorage. I think that 
their meeting was of mutual benefit. 

Fifth. The skill shown in rendering the service. 

While it is true that, but for the warning of the captain of the 
schooner, the steamer would probably hâve gone into danger, this was 
due. to the fact that both were feeling their way. The captain of 
the steamer says he was "going like a blind man — according to a blind 
man with a stick." While there was nothing in the conditions to call 
for a high degree of skill, I see no reason to criticise the manner in 
which the service was rendered, under the circumstances. It was sat- 
isfactory and successful. 

Sixth. The time and labor occupied. 

Thèse éléments are fixed without controversy. 

Seventh. The degree of success achieved. 

There is no controversy in this respect. The service was success- 
fully performed. There are facts apparent in this case which cannot 
be properly overlooked. It is an important and well-recognized élé- 
ment, to be considered in fixing the character of the service and in 
fixing the award, that: 

"Salvage is In the nature of a bounty for extraordinary exertlons, as dis- 
tlnguished l'rom ordinary exertions, lieiug the outgrowtli of imbllc policy, and 
designed to encourage ijersous wbo are under no légal obllgatlous to do so to 
go to the reseue of vessels exposed to périls heyond their own ability to sub- 
due, by giving a reward in addition to compensation for the work done." 

In this case the service was voluntary ; but it is manif est, from the 
conduct of the chief officer in his conversation with the captain of the 
schooner before undertaking the service, referred to by both as tow- 
ing, that he was keeping in mind the question of compensation, and 
determined to leave it unsettled. He refused to name any price. He 
says that the captain of the schooner said, "Ask the captain if he 
wants to tow me," and the captain of the steamer says : 

"On the report of the flrst ofHcer, I decided to tow the schooner, because I 
belleved that, if she had been left there, it would hâve been a loss." 

He made his report to the owners, and they retained proctors in 
New York, whose office is "not over 500 feet from that of the owner 
of the schooner." No demand was made on him, nor was any op- 
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portunity gîven hîm to adjust the claim. The first notice which he 
had of the service was a telegram from Wilmington stating that his 
schooner had been libeled. On January 24, 1912, nine days after the 
service, a libel was prepared and verified by one of the proctors, in 
which it was alleged that he was informed and believed that the value 
of the schooner was $55,000 and upwards, the value of her cargo was 
$35,000 and upwards, and "the amount of her pending freight, as he 
is informed and believes, was $5,000 and upwards." The truth in àll 
of thèse respects could hâve been ascertained with ease. It was fur- 
ther alleged that: 

"It was ascertained from the captaln of the schooner that hls vessel was 
leaking very badly, that his crew was exhausted from pumplng and badly 
demoralized. * * * In response to thls request the captain of Italla, al- 
though a very heavy sea was running, sent a small boat under the command 
of hls chief oiilcer over to the schooner. The chlef ofticer was informed that 
there was much water In the hold of the schooner, that she was working not 
only her steam pumps without overcoming the lealîs, that her men were much 
exhausted by the effort to keep her afloat, and very much demoralized and 
frlghtened," etc. 

The libelant demanded compensation in the sum of $37,500. The 
schooner was released. under a bond of $8,000, with the consent of 
proctor for libelant. The testimony of the captain and chief officer 
of the steamer, upon whose report the libel was framed, falls very 
far short of establishing the allégations of the libel. The claimant, 
upon being notified that his schooner was libeled in Wilmington, at 
once tendered to proctors for libelant $900, which was refused. He 
afterwards paid into court $500, together with $30 to cover cost. 

In the light of ail of the évidence, and the course pursued by the 
libelant in failing to give the owner an opportunity to adjust the claim, 
or of making any claim on him or the captain of the schooner, as it 
was his manifest duty to do before libeling the schooner, making an 
exorbitant demand for salvage, the libelants are not in a position to 
invoke the principle upon which courts of admiralty make libéral 
awards for voluntary service, endangering life and property to rescue 
vessels exposed to périls of the sea. In The Besnard, supra, the value 
of the bark was $8,500; value of cargo, $300,000. Judge Brawleygave 
$1,000, assigning as a reason therefor that an offer was made to pay 
that amount without litigation. In the light of ail of the circum- 
stances, I think $900 an ample award — three-fourths to the steamer, 
one-fourth to the crew. The cost will be divided equally between the 
parties, 



THE PHILOMENA. 

(District Court, D. Massachusetts. November 21, 1911.) 

No. 540. 

BANKRUPTCT (§ 210*)— JUBISDICTION — SuiT TO Enforce Makitime Liens 

Effect or Pboceedings in Bankruptcy. 

TJnder the settled law that admlralty courts hâve exclusive jurlsdictlon 
over maritime liens, and that other courts are powerless to establlsh and 

•For oUier cases aee same toplo & i number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



860 200 FEDERAL REPOETER 

enforee snch liens, or to displace them, where the Jurlsdlctlon of an ad- 
miralty court has become complète In a suit to enforee such liens, by a 
seizure of tlie vessel before the Institution of bankruptcy proceedings 
agalnst the owner, It cannot properly surrender such jurisdlction to the 
court of bankruptcy, but should retaln It for the purpose of determin- 
Ing ail lien claims which may be asserted agalnst the vessel In such suit. 
[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg, §§ 321-323 ; Dec. 
Dig. § 210.*] 

In Admiralty. Suit by the Richard T. Green Company against the 
steamer Philomena. On pétition by the receiver in bankruptcy of the 
Boston Fisheries Company, owner, that the marshal be ordered to 
turn over to him the proceeds of a sale of said steamer made under 
order of the court. Pétition denied. 

See, also, 200 Fed. 873. 

Blodgett, Jones & Burnham, of Boston, Mass., for libelant and one 
petitioner. 

J. M. Marshall, of Gloucester, Mass., Benjamin Thompson, of Port- 
land. Me., and Alger, Dean & Sullivan, of Boston, Mass., for peti- 
tioners. 

Fitz Henry Smith, Jr., of Boston, Mass., receiver, pro se. 

DODGE, District Judge. In this libel a maritime lien for repairs 
and supplies to the amount of $629.15 is asserted against the steamer. 
The Boston Fisheries Company, her sole owner, was aidjudicated bank- 
rupt in this court on October 6, 1911, upon an involuntary pétition 
filed September 14, 1911. A receiver of its estate in bankruptcy was 
appointed October 7, 1911. 

The libel in admiralty was filed in this court September 9, 1911, 
before and within four months before the bankruptcy pétition was 
filed. The vessel was arrested on the same day under admiralty pro- 
cess returnable September 22, 1911. She was in the marshal's cus- 
tody under the warrant thus issued when the bankruptcy pétition was 
filed, and also when her owner was adjudged bankrupt as above. 

On October 3, 1911, the libelant moved for an order of sale, on 
the grounds that no claim had been filed, and that the expense of 
holding the vessel under arrest would be disproportionate. The vessel 
was on that day ordered to be sold on October llth, but the sale was 
afterwards postponed by order of the court to October 21 st. 

On October llth the bankruptcy receiver filed a claim in this case, 
and asked that possession of the steamer or the proceeds of her sale 
be delivered to him. The court, however, allowed the sale to proceed, 
and after it had been made the receiver filed his présent pétition on 
November 3d. This asks that the marshal be ordered to turn the pro- 
ceeds of the sale over to him, instead of paying them into the registry 
of the court. It also asks that the court make such order as to proof 
of claims by persons claiming maritime liens upon the vessel or pro- 
ceeds as law and justice may require. If the proceeds are to be turned 
over to the receiver, such orders would hâve to be made by the court 
sitting in bankruptcy. 

•For other cases see same toplc £ { nvmbxb In D«c. A Am. DIgs. 1907 to date, & Rep'r Indexes 
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The libel asserts a maritime lien for repairs and supplies furnishec! 
the vessel in January, 1911. Nine intervening pétitions hâve been filed 
in the case, ail asserting similar maritime liens. The first, filed on 
September 13th by Union Ice Company, was filed before the pétition 
in bankruptcy. Six others — four on September 27th by Brown Bros. 
Company, George C. Tarr, Gloucester Coal Company, and John F. 
Souza, and one on October 3d and one on October 5th by Charles A. 
Marr and Bertelson & Peterson, respectively — were filed before the 
adjudication. Two, on October 13th by Pierce & Hartung and on 
November 3d by Staples Coal Company, bave been filed after the ad- 
judication. 

The court is thus asked, in efïect, to refrain from proceeding fur- 
ther in this admiralty suit, begun before the suit in iDankruptcy had 
been started, and require the libelant and the intervening petitioners, 
in order to establish the rights they claim in this vessel, to appear in 
the proceedings for the administration of the estate of her owner in 
bankruptcy. 

But it is settled that the admiralty courts hâve exclusive jurisdic- 
tion over maritime liens, and that as other courts are vvithout power 
to establish and enforce such liens, so thev are without power to dis- 
place them. Moran v. Sturges, 154 U. S' 263, 14 Sup. Ct. 1019, 38 
h. Ed. 981; Paxson v. Cunningham. 63 Fed. 132, 11 C. C. A. 111; 
Hudson V. New York, etc., Co., 180 Fed. 973, 104 C. C. A. 129. It 
was said in Paxson v. Cunningham that an "admiralty court has pe- 
culiar rules of its own in some respects, which cannot be conveniently, 
if at ail, applied by a court of equity or common law." 63 Fed. 134, 
11 C. C. A. 113. It may well be that under the présent Bankruptcy 
Act a bankruptcy court would encounter less difficulty in this respect 
than a court of equity or common law ; but the fact remains that no 
admiralty jurisdiction has been given to courts of bankruptcy. Their 
powers over the bankrupt's property, once their jurisdiction has at- 
tached, and their power to détermine questions regarding liens thereon, 
however strongly thèse may be stated (see Carter v. Hobbs [D. C] 
92 Fed. 594, Staunton v. Wooden, 179 Fed. 61, 63, 102 C. C. A. 355, 
and cases there cited), do not go to that extent. The admiralty court, 
therefore, cannot refuse to proceed, in an admiralty suit properly 
before it, wherein its jurisdiction over the property was complète 
before the bankruptcy proceedings were inaugurated ; nor can it require 
the libelant, in order to get his lien established, to présent and prose- 
cute his claim in proceedings which, though also before it, are not pro- 
ceedings wherein admiralty jurisdiction can be exercised. A materiaî- 
man in such a suit is not to be regarded as prosecuting a claim provable 
in bankruptcy, but as asserting a right in the vessel libeled, irrespec- 
tive of her ownership. He has the right in an admiralty court to be 
so regarded, and it is a right of which the court cannot" deprive him. 
That his libel is filed within four months prior to the bankruptcy péti- 
tion can in no event afifect the question, because he does not obtain 
his lien by filing his libel, but seeks thereby to establish a pre-existing 
right. 

To grant the receiver's application would be to make the proceeds 
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of this vessel's sale, which now constitute the fund from wîiicH mar- 
itime liens upon her are to be paid in the order of their priority 
under the maritime law, chargeable, before applying any of them to 
the satisfaction of such liens, with a share of the expense of admih- 
istering the estate in bankruptcy. If this might properly be done when 
admiralty proceedings are had by consent of a bankruptcy court after 
its jurisdiction over the property has attached, as in Re Hughes (D. 
C.) 170 Fed. 809, I do not think it can be done with justice to the 
lien claimants when the admiralty court has acquired jurisdiction first, 
and it cannot be said that the entire vessel constitutes part of the 
estate which is to be administered in bankruptcy. Under such circum- 
stances it seems to me that the bankruptcy court cannot administer, 
nor its trustée take title to, anything more than the bankrupt's interest 
in the vessel, which will be only so much of her or her proceeds as 
may be left after the maritime liens are satisfied. 

The vessel having' once; been subjected to the jurisdiction of the 
admiralty court by her arrest, I think that court should hear and 
détermine ail the lien claims which may be asserted against her, 
whether presented to it before or after the fîling of the bankruptcy 
pétition or the adjudication in bankruptcy. In admiralty the order 
of priority among conflicting liens upon the same vessel does not dé- 
pend upon the dates of filing of the libels or pétitions in which they 
are asserted. The libelant may or may not hâve priority over any one 
of the lien claimants who hâve intervened in its suit since its libel 
was filed. The court cannot, therefore, while retaining jurisdiction 
of the libel, refuse it to any of the subséquent interveners, and re- 
quire them to prove their claims in bankruptcy. 

The receiver's application must therefore be denied, and the mar- 
shal will pay the proceeds of sale in the usual way into the registry 
of the court. 



THE BETHULIAl. 

(District Court, D. Massachusetts. November 21, 1911.) 

No. 539. 

BANKRTTPTCT (I 210*)— JUBISDICTION — SUIT TO ENFOECE MARITIME tylINS— 

Effkct or Bankbuptct Pkoceedinqs. 

Where a suit In admiralty to enforce maritime liens against a vessel 
was commenced before the fliing of a pétition in bankruptcy against the 
owner, but the vessel was not arrested untll after the filing of such pé- 
tition, whether the court of admiralty or of bankruptcy is entitled to 
possession, the court of admiralty will retain It for the purpose of deter- 
minlng ail questions of maritime liens. 

[Ed. Note. — For other cases, see Banlîruptcy, Cent. Dlg. §8 321-323: 
Dec. Dlg. § 210.*] 

In Admiralty. Suit by the Lockwood Manufacturing Company 
against the steamer Bethulia. On pétition of the receiver in bank- 
ruptcy of the Boston Fisheries Company, owner, for an order that 

•For otber cases see same toplc & i nuubeb in Dec. & Am. Dlsa. 1907 to date, & Rep'r Indexes 
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tlîe marsHal turn over to him the proceeds of a sale of the steamer 
made under order of the court. Pétition denied. 
See, also, 200 Fed. 876, 8;9. 

Stimson, Stockton, Livermore & Forbes, of Boston, Mass., for 
libelant. 

Blodgett, Jones & Burnham and Alger, Dean & Sullivan, ail of 
Boston, Mass., for petitioners. 

Fitz Henry Smith, Jr., receiver, of Boston, Mass., pro se. 

DODGE, District Judge. In this libel a lien is claimed for repairs 
and supplies in the amount of $305.21. It was filed September 8, 
1911. The steamer was arrested upon process issued under it on 
October 6, 1911. 

There is no dispute that the steamer belonged to the Boston Fish- 
eries Company, adjudicated bankrupt in this court also on October 6, 
1911. The présent petitioner was appointed receiver of its estate in 
bankruptcy October 7, 1911. In that capacity he filed a claim to the 
steamer, or the proceeds of her sale, October 11, 1911. No other claim 
has been filed. 

On October 10, 1911, the libelant moved for an order of sale on the 
ground of the expense involved in holding the steamer under arrest. 
The receiver, though he had not then filed any claim, appeared, when 
this motion was presented to the court, and asserted his right to the 
vessel, or her proceeds, as part of the bankrupt estate. The court 
ordered the sale to proceed, without determining the question whether 
the adjudication in bankruptcy had or not subjected the vessel to the 
jurisdiction of the court in bankruptcy; it being in the interest of ail 
parties that the sale should take place as early as possible. No one 
objected to this, and the vessel was sold by the marshal on October 
21 st. In this pétition, filed November 3d, the receiver asks that the 
marshal be directed to pay over the proceeds to him as part of the 
estate to be administered in bankruptcy. 

The libel asserts a maritime lien upon the vessel or her proceeds, 
and there hâve been three intervening pétitions filed in the case, 
two on September 13th and one on November 3d, asserting other 
maritime liens against her. It is understood that still other interven- 
ing pétitions may be presented for the same purpose. The receiver's 
pétition asks the court to make such order as to proof of claims by 
persons claiming maritime liens upon the vessel or the proceeds of her 
sale as law and justice may require. If the proceeds go into the 
receiver's hands, such orders would hâve to be made by the court 
sitting in bankruptcy. 

The filing of this libel on September 8th, as above, was before the 
filing, on September 14th, of the involuntary pétition under which the 
adjudication of October 6th was made. But there was no arrest of 
the vessel until after the adjudication. It is understood that this was 
because she was under attachment in a state court suit when the libel 
was filed. The sheriff could sell only the right of the shipowner, 
subject to maritime liens. He could not give title good against ail 
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the world, and he «sually, as was said in The Caroline, 1 Ivowell, 1 73, 
Fed. Cas. No. 2,419, waives his possession when the libels founded 
on such liens are filed, because his title becomes of little or no market 
value. In this case, however, he did not waive possession, and the 
marshal could not oust him. He relinquished possession when the 
adjudication in bankruptcy was ordered, whereupon the marshal took 
possession under his warrant in this case. 

In the case of- another vessel owned by this bankrupt I hâve held 
that, if the admiralty jurisdiction had become complète by actual pre- 
vious arrest of the vessel, it was not disturbed by the bankruptcy 
adjudication. See the opinion this day filed in No. 540, The Philo- 
mena, 200 Fed. 859. I am not prepared to hold, though it was so 
held in one case under the act of 1857 (Act March 2, 1857, c. 176, 14 
Stat. 517), The Ironsides, 4 Biss. 538, Fed. Cas. No. 7,069, that the 
admiralty court may get jurisdiction after adjudication and proceed 
notwithstanding the bankruptcy. The gênerai rule under similar cir- 
cumstances is that jurisdiction belongs to the court which first gets 
actual custody of the property, in this case the admiralty court; and 
I am much inclined to believe this to be the rule which should govern 
hère, particularly in view of the fact that the admiralty suit had been 
begun in advance of any bankruptcy proceedings, and with no pur- 
pose, so far as appears, of anticipating or obstructing them. But there 
is strong authority for holding that under the présent act the bank- 
ruptcy court's jurisdiction is complète and exclusive, without actual 
custody, as soon as there is adjudication. See White v. Schloerb, 
178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183; In re Alton Mfg. 
Co. (D. C.) 158 Fed. 367. The question hère raised deserves more 
careful discussion and considération than bas yet been hère given it. 
It need not now be finally determined. The admiralty court having 
actual possession, I think the bankruptcy court may in any event per- 
mit it to proceed with the détermination of ail questions of maritime 
lien relating to the property, as was done in Re Hughes (D. C.) 170 
Fed. 809. Any question as to the competency of the bankruptcy court 
to pass upon maritime claims will thus be avoided. Whether the prop- 
erty must bear its share of the expenses of the bankruptcy adminis- 
tration, as in Re Hughes above cited, may be considered later. 

The receiver's pétition is therefore denied, and the marshal will 
pay the proceeds of sale in the regular way into the registry of the 
courts 



TIIE GEISILI. 

(District Court, D. Massachusetts. November 21, 1911.) 

No. 533. 

Tn Admiralty. Suit by the Lockwood Manufacturîng Company 
against.the steamer Geisha. On pétition by the receiver in bankruptcy 
of the Boston Fisheries Company for an order that the marshal turn 
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over to him the proceeds of a sale of the steamer made under order 
of the court. Pétition denied. 
See, also, 200 Fed. 865. 

Stimson, Stockton, Livermore & Forbes, of Boston, Mass., for libel- 
ant. 

Fitz Henry Smith, Jr., receiver, of Boston, Mass., pro se. 

DODGE, District Judge. The facts in this case are similar to those 
in The Bethulia (No. 539), 200 Fed. 862, in which the same Hbelant has 
proceeded against the steamer BethuUa belonging to the same owner. 
This hbel was filed on August 30, 1911, before the bankruptcy pro- 
ceedings began ; but the marshal was unable to take actual custody of 
the vessel under bis warrant until October 6, 1911, after the adjudi- 
cation in bankruptcy had been on that day ordered. The libel asserts 
a maritime lien for supplies and repairs to the amount of $304.61. 
There are as yet no intervening pétitions by other lien claimants, but 
it is understood that there are lien claimants who désire to intervene. 
The receiver, appointed October 6th, filed a claim to the vessel October 
llth. An order for her sale was made on October lOth, under which 
the vessel was sold October 21st. November 3, 1911, the receiver 
filed a pétition, asking that the proceeds be paid over to him and any 
liens upon them determined in bankruptcy, as in The Bethulia, above 
referred to (No. 539), and The Philomena (No. 540) 200 Fed. 859. 
See the opinions this day filed in those cases. For the reasons therein 
set forth, particularly in The Bethulia, No. 539, the receiver's pétition 
is denied, and the marshal will pay the proceeds of the sale in the reg- 
ular way into the registry of the court. 



TIÎK GEISHA. 

(District Court, D. Massacluisetts. Jiily 5, 1912.) 

No. 53;;. 

Maritime Likns (§ 2.5*) — Repairs "Fuiixi.siîED to" Vessel — Construction 
CE Statute. 

ïlie owner of a steamer ordered certain repairs to be made b.v claini- 
ant. incliKlint; a new hoiler : and olainiaiit ordered and iiaid for cer- 
tain tubes, wliich liad to lie specially constructed. l'be tulies were made 
and delivered on claiinant's wliarf, alonf;side of wliicli tlie vessei lay 
wliile tlie worlv was being done; but owing to lier attaclnnent l)y cred- 
Itors, resultlni; In the owner's bankruptcy, the repairs were not com- 
pleted, and the tubes were never put in. Held, tliat under tlie cireuiu- 
stances the tubes were "furnished to" tlie vessel, within tlie nieaniug of 
Act -Tune 2:î, 1910, c. 373, § ], 30 Stat. 004 (U. S. Comp. St. Supp. 1911, 
p. 1192). and that elaimant was entitled to a maritime lien therefor as 
against other lien claimants. 

[Ed. Note.— For other cases, see Maritime Uens, Cent. Dig. §§ 20, 31-36 ; 
Dec. Dig. § 25.*] 

Maritime Liens (§ 05*) — Kbpairs — Wharfage. 

A repalrer of a vessel, whicli also owned a wharf where the vessel lay 
while the repairs were being made, lieUl, under the évidence as to the 



•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
200 F.— 55 
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understanding of the parties, entitled to a maritime lien for the wharf- 
age as an incident of the eost of tUe repairs. 

[Ed. Note.— For ottier cases, see Maritime Liens, Cent. Dig. § 103; 
Dec. Dig. § 6ô.*] 

3. Mabitime Liens (§ 19*)— Repaies— Appuetenance of Pishino Vessel — 

Seine Boat— "Fuenisiied To." 

Tlie owner of a flshing steamer also owned a seine boat, wliicti was 
towed by the steamer and used with her on her flshing trips during a 
certain seasou of each year, and was being so used, and was seized and 
sold with the steamer under a libel for repairs. Clalmant had made re- 
pairs on the boat to fit it for the season's use. Held, that under such 
facts it should be regarded as an appurtenance of the steamer as re- 
gards claimant, and the repairs as having been "furnished to" the steam- 
er, withiu the meauing of Act June 23, 1910, c. 373, § 1, 36 Stat. 604 (U. 
S. Comp. St. Supp. 1911, p. 1192), for which he was entitled to a lien on 
the entire proceeds of the sale. So, also, repairs made to the seine used 
with such boat, by one who took it on shore, repaired it, and returned it 
to the steamer, were furnished to the vessel, and entitled claimant to 
a lien. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. §§ 24, 25; 
Dec. Dig. § 19.*] 

4. Maritime Liens (§ 25*) — Right to Lien — Pbopbbty Kented eok "Use with 

Vessel. 

One who rented to the owner of such vessels a seine purser, used on 
the seine boat, was not entitled to a maritime lien for its value as against 
the lessee, in the absence of an agreement to purchase; nor would the 
fact that the machine was seized and sold by the marshal with the vessels 
create such lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 31- 
36; Dec. Dig. § 25.*] 

In Admiralty. Suit by the Lockwood Manufacturing Company 
against the steamer Geisha. On distribution of proceeds of vessel 
and détermination of maritime hens. 

See, also, 200 Fed. 864. 

Stimson, Stockton, Livermore & Forbes, of Boston, Mass., for 
libelant. 

William G. Clark and J. M. Marshall, both of Gloucester, Mass., 
and C. L. De Normandie, of Boston, Mass., for petitioners. 

Fitz Henry Smith, Jr., of Boston, Mass., pro se. 

DODGE, District Judge. Since the filing of the libel in this case, 
the sale of the Geisha on October 21, 1911, as ordered by the court, 
and the order of November 21, 1911, that the marshal pay the pro- 
ceeds of sale into the registry, the net proceeds, amounting to $1,681.31, 
bave been paid in, and intervening pétitions bave been filed, alleging 
claims by 17 diflferent parties to share in said proceeds. Hearings 
hâve been had upon ail thèse pétitions, and the amounts for which the 
libelant and the intervening petitioners hâve liens valid against the 
proceeds are now to be determined. 

No objections are raised to the allowance of the folio wing claims 

♦For other cases se© stune topic & § numbee in Dec. & Am. Digs. ISO" to date, & Rep'r Indexes 
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in the following amounts, and the final decree will allow them ac- 
cordingly : 

Gloueester Ooal Co ?235 57 

SufEolk Coal Co 66 87 

L. B. Smith Co. 15 42 

Master Mariners' Co 30 00 

Geo. 0. Tarr 1 15 

John A. Stoddart 78 42 

L. E. Andrews 11 73 

Brown Bros. Co 113 57 

Bertelsen & Petersen 835 24 

John F. Souza 12 95 

The daims objected to, in whole or in part, will be next considered. 
Thèse are seven in number, as follows : 

(1) The only one of thèse which is for wages is the claim of John 
Kelly. This is not insisted upon, and is to be dismissed. 

(2) The Lockwood Manufacturing Company, the original libelant, 
concèdes that two of the items claimed in its libel are not allowable. 
Thèse amount to S46.90. There remain a claim for repairs fur- 
nished in June and July, 1911, amounting to $257.71, and a claim for 
wharfage from June 28 to September 30, 1911, at $1 per day, $95 
in ail. 

[1] The disputed portion of the claim for repairs consists of an 
item of $140, for "five sections Taylor water tube boiler." Among 
other repairs ordered, and for which, because they hâve been fur- 
nished, the libelant has a lien, was a new boiler. The ordering was 
done by the manager of the Boston Fisheries Company, owner of the 
steamer, since become bankrupt. The sections in question were 
bought, in order to fill the order, by the Lockwood Company, from 
the Taylor Company, in Détroit, which makes them. They had to be 
specially eut and adapted for their intended use on board the steamer, 
to certain dimensions given. The libelant has paid for them. They 
were delivered on its wharf in Boston, alongside which the steamer 
was then lying for the purpose of receiving the repairs ordered. Her 
old boiler had been taken out, in order to install the new one in 
its place, and was on the whart at the time. The repairs were inter- 
rupted by attachment of the steamer at the suit of her owner's credi- 
tors. This resulted in the owner's bankruptcy, and the repairs were 
never completed. Thèse sections were therefore never put on board 
the steamer. For any other purpose than that for which they were 
bought they are without value. The objection to allowing them as 
part of the libelant's lien is that they cannot be said to hâve been 
actually furnished to the steamer, within the meaning of the act of 
Congress passed June 23, 1910, relating to maritime liens (36 Stat. 
604). By that act "any person furnishing repairs, supplies, or other 
necessaries * * * to a vessel" is to hâve a maritime lien upon 
her. 

The Massachusetts statute, which would hâve governed this case, 
had the act of Congress just cited not superseded it, gave a lien to 
any person to whom money was due "for labor performed, materials 
used, or labor and materials furnished * * * Jn the repairs of" 



868 200 FEDKRAL KKPORTEIl 

a yessel, or "for provisions, stores, or other articles furnisbed for or 
on account of such vessel" within tlie state. Rev. Laws Mass. c. 198, 
§ 14. The Massachusetts courts held that this gave no lien for ma- 
terials neither built upon nor attachée! to the vessel, nor préparée! or 
fitted for that purpose, and never actually or . constructively made 
part of her. Young v. Orpheus, 119 Mas's. 179, 184. But 'in that 
case it was said that the statute doubtless included materials fitted 
and adapted to be parts of the ship, and accepted as such by the other 
party to the contract, even if not put in j)lace upon her. The ma- 
terials to whicli the case related were furnisbed in construction, for 
which the statute purported to give a lien upon the same ternis as 
those furnisbed in repair; but the décision is equally applicable to 
repair materials. 

The Michigan statute construed in The James li. Prentice (D. C.) 
36 Fed. 777 , gave a lien for al! debts contracted by the owner "on 
account of * * * materials furnisbed * * * in and about the 
repairing" of a vessel ; and under this statute proof that the materials 
were placed by the lien claimant on a doclc at which the vessel lay, 
for her use, was held sufficient to establish the lien, without proof that 
the materials were also actually incorporated into the vessel. It was 
held, further, that the lien for materials so delivered was not defeated 
by proof that the owner afterward diverted part of them for use on 
other vessels without the lien claimant's Icnowledge. 

The state statutes dealt with in the two cases just referred to, lil<e 
many similar statutes of other states, made the lien dépend upon 
proof that materials had been furnisbed in the repair of a vessel. 
The act of Congress now under considération requires proof that the 
repairs bave been furnisbed "to" the vessel ; so that cases under state 
statutes like those referred to do not deal with the précise question 
now presented. Under section 2963 of the Virginia Code of 1904, 
which gives a lien to secure any claim against the master or owner, 
for materials furnisbed or provided "for" a vessel, it was held in 
Aitcheson v. Dredge (D. C.) 40 Fed. 253, that a lien was established 
by proof of a contract to furnisli materials, partly performed by the 
materialman, and then brolcen on the vessebs ])art ; on the ground that 
the vessel had become bound by.the contract. Proof of delivery to 
the vessel of the materials contracted for was held unnecessary. 
But I can hardly regard the act of 1910 as capable of this construction. 

To maintain a lien under that act for materials to be used in re- 
pair, the materialman must show them to hâve been actually "furnisbed 
to" the vessel, and I think the intended meaning of that phrase as 
used in the act can only be the meaning generally given to it in the 
maritime law. It may not be necessary to prove that the materials 
bave been actually incorporated into the vessel; but I cannot doubt 
that they must appear to bave been delivered to her, either on board 
her, or at least "within the immédiate présence and control ôf her 
officers," as was held regarding supplies in The Vigilancia (D. C.) 
58 Fed. 698, 700. See, also, TheCimbria (D. C.) 156 Fed. 378, 382. 
As this vessel was not in commission during the repairs, but alongside 
the libelant's wharf, and thus not in the actual custody of her officers, 
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but rather of the libelant, to which custody, for the time being, she 
had been intrusted by her owner, deHvery by the libelant on the same 
wharf may not unreasonably be regarded as the équivalent of delivery 
into the control of the vessel's oiîficers. That the boiler sections in 
question, adapted as they had been to their intended position on board, 
had been appropriated to this particular vessel's use, by consent of 
both parties to the repair contract, cannot be disputed. Were the 
rights of her owner the only rights to be afïected by my décision, I 
should bave no hésitation in holding the libelant entitled to a lien un- 
der the act. See Murray & Tregurtha Co. v. Gasoline Launch, 200 
Fed. 368, decided in this court February 27, 1912. lîut while the 
owner, who ordered thèse repairs to be made at the libelant's wharf 
and sent her there for the purpose of receiving them, may not be heard 
to say that the libelant has not furnished them, the competing lien 
claimants are under no such disability. They hâve a right, not to be 
disregarded, to a strict construction of the statute, and to demand full 
proof of compliance with the conditions upon which liens may be 
acquired under it. On their behalf it is urged that, even if thèse 
boiler sections were in any sensé furnished to the steamer, since they 
never became part of her, nor among the appurtenances sold as be- 
longing to her, they bave contributed nothing to the inadéquate fund 
out of which the successful lien claimants are to be satisfied. The 
same objection might be made, however, to a claim of lien for sup- 
plies actually furnished, if they had been consumed on board before 
the sale. Such an objection would be of no force in such a case, and 
to regard it as sufficient to defeat the lien claimed in this case would 
be to require more than the statute has prescribed as essential to a 
lien. In view of the facts that the libelant had furnished the sec- 
tions on the wharf ail ready to go on board, and that it would unques- 
tionably bave donc the little remaining to do in order to get them on 
board, but for a condition of affairs for which the owner was solely 
responsible, I shall hold that it furnished the sections to the vessel 
within the meaning of the act, and allow the $140 which it paid for 
them. 

[2J As to the claim for wharf âge, I think the évidence shows the 
use of the wharf to bave been contemplated, by both parties to the 
contract for repairs, as necessary for the purpose of the repairs. 
Whether or not, independently of any repairs, a maritime lien for the 
mère use of a wharf could be acquired upon a vessel while laid up 
in her home port, I think this wharfage may justly be regarded as 
part of what is due for furnishing the repairs. There being no ob- 
jection to the rate of $1 per day charged, I allow that amount for 
each of the 42 days between June 28th, when the vessel came to the 
wharf, and August lOth, when she was there attached under a state 
court writ against her owner. The owner, it appears, ordered the 
repair work suspended, for want of funds, on July 19th ; but it did 
not take the vessel away, nor give the libelant to understand that it 
had finally abandoned the vessel, or its intent to repair her. She 
had been placed at the wharf in order that the libelant might there 
make the agreed repairs on her, as they could be better made there 
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than • elsewhere, and while she continuée! subject to her owner's con- 
trol I think a proper charge for wharfage allowable as incidental to 
the repairs made. On August lOth she was attached at the wharf 
under a state court writ against her owner, and continued in the 
sherifï's custody until her owner was adjudicated bankrupt on Oc- 
tober 6, 1911, and the attachment thus vacated. The marshal then 
arrested her in this'case, and held her until she was sold on October 
21st, as above. For wharfage while she was in the sheriff's custody, 
the libelant must look to the sheriff. He could not hâve kept her 
at the wharf against the libelant's objection, and he stood in no such 
relation to the vessel as authorized him to bind her by any agreement 
with the libelant. Any expense incurred for wharfage by the marshal 
while the vessel was in his custody has presumably been included in 
his charges on the warrant under which he arrested and held her. 

The libelant is therefore to be allowed $257.71 for repairs and $42 
for wharfage— in ail $299.71. 

(3) and (4) The claims of Charles Parkhurst & Son and Charles A. 
Marr may be considered together. Both claims are for repair ma- 
terials and labor furnished to the vessel at Gloucester, where thèse two 
petitioners carry on their business. Neither claim is disputed as to 
the items or the amounts. In October, 1910, Parkhurst & Son fur- 
nished materials and labor to the amount of $35.38. The remaining 
items of their claim were furnished in March and in May, 1911, 
amounting to $8.61. Marr furnished materials and labor in Septem- 
ber, October, and November, 1910, amounting to $11.25. The remain- 
ing items of his claim were furnished in May and June, 1911, amount- 
ing to $4.85. There is no reason to doubt that each petitioner has a 
lien under the act for the full amount of his claim, or that he would 
be entitled to a decree for the full amount, if the proceeds were suf- 
ficient to pay ail claims in full. But as to the 1910 items, since the 
petitioners hâve failed to assert their liens until after the season of 
1910 had closed, those items must be postponed, in compétition with 
those of later date by other lien claimants. Parkhurst & Son are~to 
be allowed $8.61, and Marr is to be allowed S4.85. The remainder 
of their claims can only be allowed in case there are proceeds remain- 
ing after the satisfaction in full of ail claims entitled to préférence 
accrued during the season of 1911. 

[3] (5) Allen B. Gifford's claim is for labor and materials alleged 
to hâve been furnished to the steamer in Gloucester, at various times 
between January and June, 1911, to the amount of $14.48. The ques- 
tions to be determined arise on the f ollowing f acts, which I find : The 
labor and materials were furnished in repairing, not the steamer her- 
self, but a seine boat, which she took with her when employed in sein- 
ing. The trips during which she was so employed were made between 
May and September, inclusive, in each year. On trips made during 
other months the steamer was employed in fishing of a différent kind, 
and did not take the seine boat. This steamer was one of three owned 
by the company and employed by it in its business of fishing. The 
Company also owned three seine boats, which it had acquired inde- 
pendently of the steamers, aind one of thèse, with its seines, accom- 
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panied each steamer when on a seining trip, not carried on board, but 
towed astern. The same seine boat and seines were generally used 
by the same steamer, though on some occasions the boats and seines 
had been used interchangeably. This steamer, like the others, had 
a seine boat and seines with her when arrested by the marshal, and 
the seine boat and seines were sold by the marshal at the same time, 
but independently of the steamer, and distinct accounts kept of the 
proceeds. The total proceeds of $1,681.31, above referred to, is made 
up of $125 received for the seine boat and a dory belonging to it, 
$90 for the seine belonging to it, and $1,550 received for the steamer 
herself — $1,765 in ail, from which the marshal has deducted $83.69, 
the expenses returned by him on the warrant for sale. 

That this petitioner has a lien for the amount claimed is not denied. 
But is the lien upon the total proceeds of the sale, or upon the pro- 
ceeds of the seine boat only? The latter view must be taken, unless 
the seine boat is to be regarded as an appurtenance of the steamer. 

The Merrimac, 29 Fed. 157, a décision by Judge Nelson in this court 
in 1886, is the case mainly relied upon for the purpose of showing 
that this seine boat should be regarded as appurtenant to the steamer. 
The seine boat there in question was held not appurtenant to the 
fishing schooner which it accompanied, because it did not belong to, 
but had been hired by, the owner of the schooner from a person to 
whom he had sold it before the supplies were furnished. It is, how- 
ever, said in the opinion : 

"If the boat belongs to the owner, It is eonsiderecl as attached to the ves- 
sel, and passes by usage In the sale of the vessel, though not mentioned In 
the bill of sale." 

The court found that, according to the usage of the business in 
which the schooner was employed, the seine boat always accompanied 
her, was indispensable in the prosecution of her business, and drew, 
when not owned by the owner of the schooner, a regular share in the 
catch. 

There is no attempt to prove any usage in the présent case, and 
it hardly seems probable that any usage can hâve become established, 
applying to a company employing, as did this company, several steam- 
ers in the varions kinds of fishing carried on. Without resort to usage, 
there is much reason to doubt whether this seine boat is shown to 
hâve been so far indispensable to the steamer's employment, or so 
permanently associated with her in her employment, as to warrant the 
conclusion that the company had made her for ail purposes appurte- 
nant to the steamer. I should hesitate to hold that the seine boat 
would pass under a bill of sale by the company of the steamer "and 
appurtenances" (see Forrest v. Vanderbilt, 107 Fed. 734, 740, 46 C. 
C. A. 611, 52 L. R. A. 473), or, therefore, to hold that everything 
furnished to the one must be taken as furnished also to the other, 
within the meaning of the act. 

The facts, however, that Gifford's repairs presumably fitted the 
seine boat for use during the seining season of 1911, that the boat 
appears to hâve beén in a common employment with the steamer dur- 
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ing that season, and tliat she was arrested while still accompanying the 
steamer before the season had closed, it seenis to me more just to say, 
as to Gilïord and the other Hen claimants, that what they furnished to 
the seine beat is to be treated as furnished also to the steamer, and 
vice versa, treating therefore the entire proceeds as a fund to which 
ail may resort, than to say that each is hable only for what was fur- 
nished immediately to her, thus making two funds and two classes of 
hen claimants. Gifford's claim of $14.48 is therefore allowed. 

(6) J. Arthur Woodbury, of Gloucester, also allèges that he fur- 
nished materials, work, and labor to this steamer; but the facts are 
that what he did was doue upon the seines carried by her seine boat. 
lie carries on the business of repairing nets and seines. Nets or 
seines upon which repairs are desired are sent to bis place of business 
on shore, and he returns them, after repairing them there, to the ves- 
sel from which they came. Whoever thus repairs on shore an ap- 
purtenance belonging to a vessel, and returns it to her repaired, may, 
in my opinion, be said to bave furnished the. repairs to her, within the 
meaning of the act, This steamer was in Gloucester in June, 1910, 
vvith an accompanying seine boat and seines ; whether or not the same 
as those she had with her in the season of 1911 does not clearly ap- 
■pear. Woodbury furnished repairs as above on those seines to the 
amount of $58.75. At the end of April, 1911, she was again in 
Gloucester, and Woodbury furnished repairs as above to the amount 
of $6 upon the seines she was then using, presumably the same as 
those later arrested and sold with this seine boat and steamer. His 
claim for $58.75 would in any case be postponed to the claims of 
later date. His claim is allowed to the amount of $6. 

[4] (7) William B. Lantz, of Gloucester, sets up in his pétition a 
claim of $150 for a seine purser alleged to bave been furnished to 
the steamer. His allégations are that he is engaged in the business 
of making and leasing such seine pursers ; that they are machines used 
on seine beats, to which they are attached, for pursing seines after 
they bave been set ; that the Boston Fisheries Company hired from 
him a seine purser worth $150 in August, 1910; that the company 
bas paid rent for the machine up to October 1, 1911 ; that it was taken 
into the marshal's custody, and afterward sold by him, with the steam- 
er and seine boat. A lien for its value is asserted under the act of 
1910. 

It is neither alleged nor claimed that Lantz intended to sell, or that 
the owner of the steamer intended to buy, the seine purser in ques- 
tion. As between Lantz and the owner, therefore, the machine could 
not in any event be regarded as appurtenant to the steamer. It may 
well be that, as to a materialman not chargeable with knowledge of 
the arrangement between Lantz and the owner, the machine would 
hâve to be treated as appurtenant to the seine boat, and perhaps, there- 
fore, to the steamer. The Llope (D. C.) 191 Fed. 243. But in order 
to charge the vessel, on any theory, with a lien for the value of the 
machine, there must hâve been some agreement, express or implied, 
on the owner's part that at some time or other the title should pass, 
as in The Pearl (D. C.) 189 Fed. 540. Nothing of the kind is hère 
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alleged or shown. I think it clear that neither the arrest by the mar- 
shal nor the subséquent sale by him can supply what is otherwise 
vvanting in the allégations and proof. If the steamer or seine boat 
had net become bound for the value of the machine at the time of 
their arrest, the marshal had no authority so to bind them, nor could 
anything done by him under the warrants to arrest or to sell bave had 
the efïect of binding them. This claim must therefore be dismissed. 



ÏIIE miLOMKXA. 

(I)istrlct Court, D. Massachusetts. July 5, 1912.) 

No. 540. 

1. Seamfn {§ 27*) — LrEN for Waces. 

An eii,i,'ineer. reinaiulnf; on a vessel after It had been takeii out of her 
owuer's coiitrol and while under a niarshal's custody, has no lien for 
wafres during that tlnie. 

|Kd. Xote. — For other cases, see Seanien, Cent. Dig. §§ 4, 157-169; 
Dec. Dig. § 27.*] 

2. M.\K1T1ME LiEKS (§ 38*)— SUPPUES rmORITY OF LiENS. 

That a vessel has not been within the jui'lsdictlon where supplies were 
fnrnished to her slnce the tinie they vi-ei'e furnlshed is not sufficient to 
entitle the lien therel'or to rank wlth those of later date. 

[Krt. Xote. — For other cases, see Maritime Liens, Cent. Dig. §§ 71-77; 
Dec. Dig. S ^ÎS-*] 

3. M.\RiTTME JjIENS (§ 38*) — Supplies — I'riorities. 

A firni tnrnishing coal in 1910 ac(iuired a lien for the amount duc 
ag.'iinst a vessel, which nmst lie postpoued to liens aequired in 1!)11. 

fKd. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 71-77; 
Dec. Dig. § 3S.*] 

In Admiralty. Suit by the Richard T. Green Company against the 
steamer Philomena. On détermination of liens against proceeds of 
vessel. 

See, also, 20O Fed. 859. 

Blodgett, Jones & Burnham, of Boston, Mass., for libelant and peti- 
tioners. 

J. M. Marshall, of Gloucester, Mass., Benjamin Thompson, of Port- 
land. Me., Alger, Dean & Sullivan and Allen & Smith, ail of Boston, 
Mass., William G. Clark, of (jloucester, Mass., C. L,. De Normandie, 
Edwin C. Burbank, Allen & Barnes, Sweeney & Wilson and Amasa C. 
Gould, ail of Boston, Mass., for petitioners. 

Fitz Henry Smith, Jr., trustée in bankruptcy, of Boston, Mass., 
pro se. 

DODGE, District Judge. Since the filing of the libel in this case 
the sale of the Philomena on October 21, 1911, as ordered by the 
court, and the order of November 21, 1911, that the marshal pay the 
proceeds of her sale into the registry, the net proceeds, amounting to 
$2,714.81, hâve been paid in, and intervening pétitions bave been filed, 
alleging claims by 35 différent parties to share in said proceeds. Hear- 
ings bave been had upon ail thèse pétitions, and the amounts for which 

•For other caseB see same topic & § kumbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the libelant and the intervening petitioners hâve liens valid against the 
proceeds of the sale are now to be determined. 

No objection are raised to the allowance of the following claims in 
the following amounts, and the final decree will allow them accord- 
ingly : 

Richard T. Green Company, libeliint ?529 15 

Union Ice Company lt> 25 

Brown Bros. Company 95 47 

Plerce & Hartuiig 52 88 

Staples Coal Company lOiJ 72 

Charles Parkhurst & Son 40 79 

Charles A. Steel & Co 27 o;{ 

Itocky Neck Marine Kailvvay 15 KO 

L. E. Smith Company 24 88 

Sntïolk Coal Company 83 78 

rinuinger & Manchester Company GS 98 

Newport Ice Companv 24 00 

.T. C. Killen & Son ;î5 05 

Gloucester ,Coal Company 174 0.'? 

Geo. C. Tarr 14 .'58 

Cliarles A. Marr 7 81 

L. E. Andrews 18 48 

Burnham Bros 15 25 

■lohn F. Souza 100 41 

Chas. Hendrickson 20 00 

Ernest M. Cromwell 58 01 

John Adains ;S8 87 

William llolland 10 74 

Smith-Bodflsh-Svvift Company 22 22 

l'atrick Burke ÎÎ7 40 

Jesse Hann 39 00 

John Kelly 20 00 

Patrick McDonald 20 00 

The claims objected to, in whole or in part, will be next considered. 
They are seven in number, as below : 

[1] (1) Irving V. Allen, whose pétition claims wages to the amount 
of $147, was employed by the Boston Fisheries Company, owner of the 
steamer, since becorae bankrupt, as her engineer, at $75 a month, and 
he had served on board her under that employment for some time 
prior to August 21, 1911. As to thèse facts there is no dispute. The 
wages he now claims are for the period beginning August 21 and end- 
ing October 11, 1911. On September 9th the libel in this case was 
filed, and the steamer arrested under it. She remained in the mar- 
shal's custody from that time until she was sold on October 21 st. 
That the petitioner has a lien for wages up to September 9th is not 
disputed. After that time, however, he can hardly be said to hâve 
been i-endering services on board in the ordinary maritime sensé. The 
vessel had been taken out of her owner's control, and could not hâve 
been continued in her regular employment while under arrest. See 
opinion of this date in No. 539, The Bethulia, 200 Fed. 876, regard- 
ing claim of E. M. Garland against that vessel. Allen is entitled un- 
der his lien for wages to the amount of $47.50 due him for 19 days' 
services prior to September 9th. For the remainder of his claim he 
must dépend upon his rights against his employer. 
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[2] (2) Randall & McAllister, of Portland, Me., furnished coal to 
this steamer in Portland August 23, 1910, to the amount of $16.16. 
They acquired a lien for the amount under the statute ; but, f ollowing the 
principle adopted in other like instances, the amount having been due 
them since 1910, their lien must be postponed to liens acquired in 
1911. That the steamer has not, since August 23, 1910, been in the 
district of Maine, so far as shown, does not seem to me enough to 
require an exception to be made in this petitioner's favor. 

[3] (3) Bertelsen & Petersen Company, of Boston, made repairs up- 
on this steamer on her engines and machinery in October, 1910, to the 
amount of $50.17, which is due it for the labor and materials therein 
furnished. Beginning with January 12 and continuing until January 
23, 1911, it made other repairs upon her to the amount of $441.23, 
and on September 5th following still further repairs to the amount of 
$15.78. It has received nothing on account of the above. It has a 
lien upon the steamer under the act, and may be allowed against thèse 
proceeds $457.01 due for the repairs furnished in 1911. Its claim for 
the amount which became due in 1910 must be postponed to other 
later liens, as in the case of Randall & McAllister. 

(4) Dexter M. Craig, of Plymouth, Mass., claims $36.54 for coal, 
oil, and water said to bave been furnished to this steamer. As to ail 
the items of the account annexed to the pétition, except the last one 
of $1, they are claimed under date of September 27th. But if this 
means September 27, 1911, the vessel is shown by the other évidence 
in the case to hâve been in the marshal's custody at Boston on that 
date. Further évidence is necessary before anything can be allowed 
upon this claim. If due since 1910, it must be postponed. 

(5) Allen B. Gifïord's claim, amounting to $15.72, is for repairs in 
January, 1911, to the seine boat which accompanied this steamer when 
arrested and was sold with her. The facts regarding it are in ail re- 
spects similar to those upon which a similar claim by him was al- 
lowed against the steamer Geisha and the seine boat and seines ac- 
companying her, in Case No. 533, 200 Fed. 865, heard with this case. 
See the opinion of this date filed in the case referred to. For the rea- 
sons there stated, this claim is allowed. 

(6) J. Arthur Woodbury's claim is for repairs made by him, in 
April, June, and July, 1911, upon the seines used by the steamer and 
seine boat above referred to during the season of 1911. $36.83 is due 
him for the repairs so made. The facts regarding bis claim for this 
amount are in ail respects similar to those upon which a similar claim 
by him was allowed in the case of The Geisha, above referred to, as 
stated in the opinion of this date in that case. For the reasons there 
stated, this claim is allowed. 

(7) William B. Lantz, of Gloucester, makes a claim for $150 for a 
seine purser alleged to hâve been furnished by him to this steamer 
upon allégations and proof in ail respects similar to that upon which 
his claim for a seine purser against the steamer Geisha, belonging to 
this owner, was founded. See the opinion in that case. No. 533 of this 
date. For the reasons there stated, I am unable to find that he has a 
lien for the value of the machine, and dismiss his claim. 
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The «ndisputed claims of Patrick Burke, Jesse Hann, John Kelly 
and Patrick McDonald, also the claim of Irving V. Allen, so far as 
it has been allowed above, are claims for wages, and are to be first 
paid in fuU out of the fund applicable. What then remains is next to 
be applied to the payment of the other claims allowed. If there is 
not enough to pay thèse claims in fuU, they will share pro rata. If 
anything remains after paying them in fuU, it is to be applied pro rata 
to the payment of those claims or parts of claims which hâve been 
postponed. 



THE BETHULIA. 

OJIstrlct Court, D. Massachusetts. July 5, 101Z> 

No. 5.39. 

L Shippino (5 69*) — Mastbb — Lien fob Wages. 

The master ol a vessel has no lien for wages, but only a clalm agalnst 
the owner. 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. §| 293-307, 312, 
313, 315, 317, 318 ; Dec. Dlg. § 69.*] 

2. Seambn (§ 27*) — Lien fob Wages. 

The fact that a vessel Is In custody of a sherlfC under an attachment 
agalnst the owner does not necessarlly prevent the acquiring of a lien 
for wages by a seaman ; but If it wholly suspends her employment and 
compels the abandonment of préparations for such employment, services 
on board while such custody lasts are not maritime in thelr nature, and 
wilI not create a lien. 

[Ed. Note. — For other cases, see Seamen, Cent Dlg. | 90; Dec Dlg. { 
27.*] 

8. MABiTntB Liens (§ 35*) — Bioht to Lien, 

Claimant sold a net lifter to the owner of a number of flshlng steamers, 
and had it shipped from the maker to such owner at its home port, where 
It was installed on one of Its vessels and used. It did not appear that 
it was ordered specifically for any partlcular vessel. Eeld, that claimaut 
was not entitled to a maritime lien for the purchase priée. 
[Ed. Note. — For other cases, see Maritime Liens, Dec. Dlg. § 35.* 
Maritime liens, see notes to The George Du mois, 15 C. C. A. 679; The 
Nebraska, 17 0. C. A. 102; The Electron, 21 C. '^. A. 21; The F. A. Kll- 
burn, 103 C. C. A. 255.] 

In Admiralty. Suit by the Lockwood Manufacturing Company 
against the steamer Bethulia. On distribution of proceeds of sale and 
détermination of liens. 

See, also, 200 Fed. 862, 879. 

Stimson, Stockton, Livermore & Forbes, of Boston, Mass., for libel- 
ant. 

Blodgett, Jones & Burnham and Alger, Dean & Sullivan, ail of Bos- 
ton, Mass., William G. Clark, of Gloucester, Mass., Edwin C. Bur- 
bank, of Boston, Mass., J. M. Marshall, of Gloucester, Mass., and 
Sweeney & Wilson, Amasa C. Gould, and Carver, Wardner & Good- 
win, ail of Boston, Mass., for petitioners. 

Fitz Henry Smith, Jr., of Boston, Mass., trustée in bankruptcy, 
pro se. 

•For otlier cases see same topic & § kcmbisb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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DODGE, District Judge. Since the filing of the libel in this case, tlie 
sale of the Bethulia on October 21, 1911, as ordered by the court, and 
the order of November 21, 1911, directinç payment of the proceeds 
of her sale into the registry, the net proceeds, amounting to $2,926.56, 
hâve been paid in, and intervening pétitions hâve been filed, alleging 
claims by 24 différent parties to share in said proceeds. Hearings hâve 
been had upon ail thèse pétitions, and the amounts for which the libel- 
ant and the intervening petitioners hâve liens valid against the above 
proceeds are now to be determined. 

No objections are raised to the allowance of the following claims in 
the following amounts, and the final decree will allovv them accord- 
ingly : 

Lockwood Manufacturing Company, libelaut ^05 21 

Gloncester Coal Company 323 41 

J . Killen & Son 87 63 

Geo. C. ïarr 1 SO 

Union lee Coni] )any 37 50 

Staples Coal (."on)])any 93 7(i 

Rocky Neck Jlariue Ralhvay 20 87 

Suffolk Coal Company 389 00 

Douglas & (iafCney 20 70 

James Cunningham 68 77 

L. E. Andrews 14 20 

C. W. Luce & Co 28 .33 

Brown Bros. Company 201 ~>~> 

Alniy Water Tube Boiler Works 24 00 

Charles A. Jlarr 12 22 

Ernest M. Cromwell 135 5.3 

John F. Souza 5 50 

The claims objected to, in whole or in part, will be next considered. 
There are seven in number, as follows : 

(1) Jeremiah Campbell, Manager of the Boston Fisheries Company 
owner of the steamer, présents a claim for vv-ages. The steamer vvas 
employed in the fishing business and the crew were on shares. The 
fish taken were delivered to the company, which had sold them and 
had been making settlements with the crew from time to tinie, at least 
as often as once a month. On Septemher 11, 1911. there being no 
money available for the purpose of settling with the crew, Campbell 
advaneed money of his own for the purpose, and took from the crew 
assignments of their claims for wages against the steamer. It is not 
disputed that he thus has liens for wages for the following amounts 
paid to the following persons: 

Liirry J. Barrons | 37 03 

Stone Jlarehaut 7 Ki 

C. Uankin 84 58 

Xornian Martell 53 58 

Eliot Scott 58 58 

Tliomas Sampsou 58 58 

In ail $299 51 

[1] He also paid $135.84 to Kutheford H. Marchant, the captain ; 
but since the captain, uiuler our laws, h;as no lien on the vessel for 
wages due him, but only a claim ag.iinst tiie owner, Campbell must as 
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to this item stand in the sanie position, and his daim for it must be 
disallowed. 

[2] (2) E. M. Garland's claim is also for wages. He was engineer 
on the steamer. He has been paid his wages up to vSeptember 7, 1911. 
He continued in the employ of the company as engineer of the steamer 
from that time until October 7, 1911. During ail that time the steamer 
was in the custody of a sherifif, who had attached her upon a writ 
issued by a state court against the company, and had the sherifï's 
keeper on board. She had no crew on board, was laid up at wharf, 
and her regular employment was thus totally abandoned during the 
period in question. I think the petitioner must look to the company 
for his pay during this period, and cannot claim a maritime lien for 
wages on the steamer. Custody of a sheriff does not necessarily pre- 
vent the acquirement of a sailor's lien for wages. The J. S. Warden 
(D. C.) 175 Fed. 314. But if, as hère, it suspends ail maritime em- 
ployment of the vessel, and compels the abandonment of any prépara- 
tion for such employment, services on board while it lasts cannot be 
regarded as maritime in their nature. The C. Vanderbilt (D. C.) 86 
Fed. 785. 

(3) The Richard T. Green Company, of Chelsea, made in November 
and in December, 1910, repairs upon the steamer to the amount of 
$727.62. They ha,ve received, on account, $200 on December 24, 1910, 
$200 on April 6, 1911, and $100 in August, 1911; leaving $227.62 
for which, as is not questioned, they bave a lien upon the steamer. 
The amount, however, has been due since December, 1910, and must 
be postponed to liens subsequently accrued during the season of 1911. 

(4) Bertelsen & Petersen Company, of Boston, made repairs upon 
the steamer, mainly upon her engines and machinery, in October, No- 
vember and December, 1910. For the labor and materials therein fur- 
nished, there was due it $653.01. Beginning January 20, 1911, it made 
other repairs upon the steamer, and in this work furnished further 
labor and materials, some in each month from February to June, 1911, 
both inclusive, to the total amount of $114.40. It has received noth- 
ing on account of the above. It has a lien upon the steamer under 
the act, and is to be allowed against thèse proceeds the $114.40 which 
became due in 1911. Its claim for the amount which became due in 
1910 must be postponed to other liens accruing during 1911, as in 
the case of Richard T. Green Company above. 

(5) To J. Arthur Woodbury, of Gloucester, there is due for drying 
and repairing the seines used on board the seine boat which accom- 
panied this vessel on seining trips, or for materials furnished in such 
repairs, during November and December, 1910, and in January and 
June, 1911, in ail the sum of $95.58. Fifty dollars in cash was paid 
him August 4, 1911, on account, which more than covered the items 
due in 1910, and leaves him a lien, accruing in 1911 and allowable, to 
the amount of $45.48. This I consider allowable against the entire 
proceeds, whether arising from the sale of the seine boat and seines, 
or of the steamer herself. See opinion of this date in No. 533, The 
Geisha, 200 Fed. 865, against which vessel the petitioner presented a 
similar claim based on similar facts. What is said in the opinion re- 
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ferred to regarding this petitioner's claim is to be taken in connection 
with what is therein said regarding Allen B. Gifford's claim in the 
same case. 

[3] (6) From John W. Atwood, of Gloucester, the company own- 
ing this steamer bought a machine called a "net lifter" on November 
25, 1910. Such machines are intended for use on board fishing ves- 
sels, to assist the work of lifting such nets as may be employed in 
their opération. The agreed price was $400. Atwood ordered the 
machine from manufacturers in Michigan. It was forwarded from 
there and delivered to the company at Boston during the latter half 
of December, 1910. During that month the company paid Atwood 
$200 of the agreed price. After the delivery of the machine as above, 
it was installed and thereafter used on board this steamer. The com- 
pany had previously bought another net lifter from Atwood at the 
same price, had paid for it, and was using it on one of the company's 
other two steamers. The évidence does not show this net lifter to hâve 
been ordered specifically for the Bethulia, nor to bave been delivered 
to that particular vesseL I am unable on thèse facts to hold that At- 
wood bas a lien upon the steamer, or upon the seine boat and seines 
sold with her, or the proceeds of either, for the $200 remaining due 
him. Admitting him to hâve had such a lien, it accrued in 1910, and 
would bave to be postponed to liens accruing in 1911. The claim for 
$200 must be dismissed. After the net lifter had been put in use on 
board, however, and in 1911, the petitioner furnished repairs upon it 
to the amount of $52, and bis claim for that amount is allowed. 

(7) William B. Lantz, of Gloucester, makes a claim of $150 for the 
value of a seine purser alleged to bave been furnished by him to this 
steamer or her seine boat, upon allégations and proof in ail respects 
similar to those upon which bis claim for a seine purser against the 
steamer Geisha, belonging to this owner, was founded. See the opin- 
ion in that case, of this date, referred to above. For the reasons there 
stated, I am unable to find that he bas a lien for the value of the 
machine, and dismiss bis claim. 

Campbell's claim of $299.51, above allowed, being for wages, is en- 
titled to priority, and is to be paid in full out of the fund applicable. 
What then remains, if insufficient to satisfy the other claims allowed 
in full, is to be distributed among them pro rata. 



THE BETHULIA. 

(District Court, D. Massachusetts. November 4, 1912.) 

No. 539. 

Bankbuptct (§ 474*) — Pkopebty Sold in Admiralty PKOCEEDiNas — Liabil- 

ITY rOB COSTS AND EXPENSES. 

Where a part of the property of a bankrupt consisted of vessels, sub- 
ject to maritime liens, exceeding in amount the proceeds of the vessels 
when sold, to enforce which a suit was commenced before the bankruptcy 
proceeding, such proceeds should not be charged with any part of the 

•For other cases sec same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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costs and expenses of the bankruptcy proceecllng, Inciirred solely for thé 
beneflt of unsecured creditors, and having no référence to the maritime 
property. 

[Ed. Note.— For otljer cases, see Bankriiptcy, Cent. Dig. |5 87S-884; 
Dec. Dig. § 474.*] 

In Admiralty. Suit by the Lockwood Tiîantifacturing Company 
against the steamer Bethulia. On pétition of the trustée in bank- 
ruptcy of the Boston Fisheries Company, owner, for payment of part 
of the costs of bankruptcy administration out of proceeds in the reg- 
istry. Granted in part. 

See, also, 200 Fed. 862, 876. 

Alger, Dean & SiiUivan, of Boston, Mass., for petîtîoncr,' 
Fitz Henry Smith, Jr., trustée, of Boston, Mass., pro se. 

DODGE, Circuit Judge. The proceeds of sale of this vessel, 
amounting to $2,926.56, hâve been paid into the registry as directed 
in an opinion herein, dated November 21, 1911. The libelant and 
ail others who hâve intervened to assert maritime liens upon the ves- 
sel or proceeds hâve been fully heard. In an opinion herein dated 
July 5, 1912, are set forth the varions maritime liens held established 
and the order in which the court bas held them entitled to payment. 
The costs taxable, according to the practice of this court in admiralty, 
in their favor are first to be paid out of the proceeds. Thèse amount 
to $251.75, and the amount of proceeds remaining after they are sait- 
isfied will be $2,674.81. The lien claims held estabhshed amount in 
ail to $3,162.18, entitled to payment in the following order; (1) A 
claim for wages amounting to $299.51; (2) 20 other claims, amount- 
ing in ail to $1,982.04; (3) 2 claims, amounting to $880.63. It is évi- 
dent that the claims included under (2) above cannot be paid in full, 
and that those included under (3) above cannot be paid at ail. 

As stated in the opinion dated November 21, 1911, the Boston Fish- 
eries Company, which owned this vessel, becaine a bankrupt in this 
court October 6, 1911, the date on which the marshal, after the ad- 
judication, arrested her on this libel filed September 8, 1911. In 
denying a pétition by the bankruptcy receiver for payment of the 
proceeds of her sale to him, the court said in the same opinion: 

"Whether the property must bear its share of the expenses of the bank- 
ruptcy administration, as in Re Hughes (D. O.) 170 Fed. 809, may be consld- 
ered later." 200 Fed. 862. 

The receiver has since become trustée of the esiate in bankruptcy, 
and has filed a pétition on July 10, 1912, for payment of a propor- 
tionate share of the expenses of administration in bankruptcy out of 
the proceeds referred to above in payment of the lien claimants. The 
efïect of such an order, if made, will be to further reduce the div- 
idend upon the lien claims included in class (2) above. 

On the trustee's pétition it was ordered (July 13, 1912) that the réf- 
érée before whom the bankruptcy administration is pending ascertain 
and report what proportion of the total costs of that administration 

•For otlier casea aes saina toplc & { numbsi: in Dec. & Am. Dige. 1907 to date, & Rep'; ladexes 
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should be borne by thèse proceeds as a part of the baiikrupt's estate. 
From his report filed October 1, 1912, it appears that the bankruptcy 
fées and expenses amount in ail to $2,950.34; that the total assets of 
the estate, including the net proceeds of this sale, amount to $7,288.84 ; 
that the net proceeds referred to forni -'V'^ of the whole estate, and 
should bear that proportion of the total bankruptcy charges, or $1,- 
165.89. 

There has been no appearance to object to this report, except by one 
of the lien claimants belonging to class (2) above — the Staples Coal 
Company. On its behalf it is conceded that $741.66 of the total bank- 
ruptcy charges reported by the référée should be borne by thèse pro- 
ceeds, but not the above proportion of the total charges found due by 
the référée. It is contended that no part of the remaining $2,208.68 
should be borne by thèse proceeds, because it does not represent any 
money spent or any services rendered for the lien claimants' benefît. 
It is conceded that the bankruptcy expenses and charges are claims 
having priority under section 64b of the act (Act July 1, 1898, c. 541, 
30 Stat. 563 (U. S. Comp. St. 1901, p. 3447); but it is insisted that 
the liens are to remain unaffected by the bankruptcy, under section 
67d, and that this resuit is obtainable only by exonerating lienholders 
from the gênerai costs of administration — i. e., those not incurred 
with any direct référence to the pairticular property upon which the 
liens attach. It will be seen that the amount which the Staples Coal 
Company concèdes to be chargeable against the proceeds is less by 
$424.23 than that reported by the référée. The difiference is the re- 
suit of excluding certain items or parts of items included in the ref- 
eree's total, vi'hich niay be regarded as incurred for the benefit of 
unsecured creditors only, and as chargeable against thèse proceeds 
only on the theory that this steamer formed part of the estate under 
administration, without regard to valid liens upon her. 

The hearing had to détermine the vaiiidity of lien claims asserted 
has resulted in showing that no interest of any value in the steamer, 
over and above the valid incumbrances, passed to the trustée. If he 
could hâve foreseen this resuit with reasonable certainty when the 
owner's bankruptcy was declared, the trustée would not hâve been 
justified in setting up any claim to the steamer as part of the estate, 
or intervening to opp-ose the lien claims. Under the circumstances 
then existing, however, he could not bave been expected to tell wheth- 
er any, or which, liens were valid, and he was therefore ju.stifîed in 
his intervention to contest the claims, and in assuming possession, 
care, and custody of the steamer pending their détermination. The 
holders of the lien claims held valid are thus properly required to 
bear their share of the charges and expenses incurred or due for the 
purposes of this provisional custody ; but as to charges not so in- 
curred or due, though incurred in the administration of the estate as 
a whole, justice seems to me to require that they should be borne by 
the unsecured creditors (except where other vessels of the bankrupt 
in the like situation are involved), because they concern property to 
be administered for the unsecured creditors' benefit, as thèse do not. 

In Re Hughes (D. C.) 170 Fed. 809, referred to in my former opin- 
200 F.— 50 



882 200 FEDERAL REPORTER 

ion above quoted, the fées of a master who ascertaîned and reported 
what was due the receiver, who had been in control of the maritime 
assets belonging to the estate, for expenses and services, was the only 
item of costs, beyond the expenses of preserving and caring for the 
maritime property itself, which was allowed out of the proceeds. 
The décision affords no authority for allowing out of proceeds as 
against the holders of valid liens thereon, either in whole or in part, 
such items as allowances to counsel for petitioning creditors, for the 
bankrupt, or for the receiver or trustée, if the servitees had no spécial 
référence to the maritime property. 

Seven hundred forty-one dollars and sixty-six cents may be allowed 
the trustée upon bis pétition. The remainder of the proceeds, after 
paying the costs taxable in Admiralty, is to be distributed among: the 
successful lien claimants as indicated above^ 



In re CROWN POINT BRUSH CO. 
(District Court, N. D. New York. November 25, 1912.) 

1. Bankruptcy (§ 348*)— Claims—Pbiobitt—Wages—"Workmen"— "Serv- 

ant." 

Bankr. Act Jhly 1, 1898, c. 541, § 64b, 30 Stat. 563 (U. S. Comp. St. 1901, 
p. 3447), as amended by Act June 15, 1906, c. 3333, 34 Stat. 207 (U. S. 
Comp. St. Supp. 1911, p. 1507), provides tliat tlie debts of a bankrupt 
entitled to priority, aside from taxes, are wages due to workmen, clerks, 
traveling or city salesmen, or servants, earned within three moutlis prior 
to the conimenceinent of tlie proceedlngs, not exceeding $300 to eacli ap- 
plicant. Claimants, father and son, were président and gênerai man- 
ager, treasurer and assistant gênerai manager, respectively, of the bank- 
rupt corporation. The father performed only executive duties, while the 
son, In addition to keeping the books of the company, supplied brush 
brlstles and Allers to the operators, carried brushes to the trimmers and 
to the paintshop, and paeked them in boxes, for ail of vifhich he received 
$25 per week ; there being no évidence as to the value of the services per- 
formed by him, other than hls work In keeping books, etc. Held, ttiat 
neither father nor son were entitled to priority for salary due from the 
corporation ; the term 'Vorkmen," as used in the act, being intended to 
mean persons employed In manual labor, whether skllled or unskilled; 
an artiflcer, mechanic, or artisan; a handicraftsman ; one who woi-ks 
In any department of physlcal or mental labor; and a "servant" as one 
who serves or attends a person employed by another and subject to hls 
orders; one who labors for the benefit of a master or employer i an 
attendant; a subordinate assistant or agent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dlg. § 348.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6422-6429; 
vol. 8, pp. 7798, 7522-7523.] 

2. BANKBTJFrcT (§ 348*) — Olaims — Pbiobitt — Claims POE Services. 

A State statute cannot enlarge the priority glven by Bankruptcy Act 
July 1, 1898, c. 541, § e4b, 30 Stat. 563, as amended by Act June 15, 1906, 
c. 3333, 34 Stat 267 (U. S. Comp. St. Supp. 1911, p. 1507) to workmen, 
traveling or city salesmen, or servants, etc. 

[Ed. Note. — For other cases, see Bankruptcy, Cent, Dig. { 536; Dec. 
Dig. § 348.*] 

•For other cases see same topic & S numbsb in Bec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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In Bankruptcy. In the matter of bankruptcy proceedings of the 
Crown Point Brush Company. Pétition to review Référée James A. 
Leary's order denying the priority of daims of John Morrison, St., 
and John Morrison, Jr., for five weeks' salary preceding adjudication. 
Affirmed. 

J. Ward Russell, of Glens Palis, N. Y., for trustée. 
Henry W. Williams, of Glens Falls, N. Y., for claimants. 

RAY, District Judge. The Crown Point Brush Company had from 
five to seven men in its employ. By the provisions of its by-laws it 
created the positions of "gênerai manager," and "assistant gênerai 
manager." It had a "président" and a "treasurer." John Morrison, 
Sr., a stockholder and director of the corporation, was made président 
and also général manager at a salary of $25 per week. His son, John 
Morrison, Jr., a stockholder and director of the corporation, was made 
treasurer and also assistant gênerai manager at a salary of $25 per 
week. 

[1] After adjudication, John Morrison, Sr., filed a claim for the 
nine weeks' salary preceding adjudication, $225, and John Morrison, Jr., 
filed a claim for the five weeks' salary preceding the adjudication, $125, 
and each claims priority. The référée allowed thèse claims as gênerai 
claims, but denied them priority of payment. 

By section 64 of the Bankruptcy Act of 1898 (Act July 1, 1898, c. 
541, 30 Stat. 563), as amended to date (Act Feb. 5, 1903, c. 487, § 14, 
32 Stat. 800; Act June 15, 1906, c. 3333, 34 Stat. 267 [U. S. Comp. 
St. Supp. 1911, p. 1507]), the debts of the bankrupt entitled to priority 
of payment, aside from taxes, are : 

"(4) Wages due to workmen, clerks, travellng or clty salesmen, or servants 
which hâve been earned vpithin three months before the date of the com- 
mencement of proceedings, not to exceed three hundred dollars to eaeh claim- 
ant, and (5) debts owlng to any person who by the laws of the States or 
United States are entitled to priority." 

There can be no prêteuse that thèse debts, or either of them, was 
entitled to priority of payment under any law or statute of the state 
of New York if not so entitled under the provisions of the Bank- 
ruptcy Act. Clearly the président and gênerai manager of a cor- 
poration is not a clerk or a traveling or city salesman, even though 
he may incidentally and occasionally do some clérical work, or perform 
some clérical duties, or make some sales. The same may be said of 
the treasurer and assistant gênerai manager of a corporation, even 
though the treasurer keeps his own books and makes his own entries. 
The duties of a "gênerai manager" and of an "assistant gênerai 
manager" are to manage, control, direct, guide the business ; 
see that it is carried on pursuant to the policy or directions of 
the board of directors. If it should appear that a corporation 
employs a clerk to do or perform clérical duties at a fixed compensa- 
tion or salary, and also empowers him to exercise certain powers of 
direction, supervision, and control or management, without added or 
extra compensation, he would be a clerk, within the meaning of the 
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law, and his daim for salary would be entitled to priority ; but sbould 
it employ him as clerk to perform clérical duties and set him to per- 
form the duties of gênerai or assistant gênerai manager, and hâve the 
clérical duties performed by others he would not be a clerk, and his 
wages would not be due to a clerk, but to a gênerai manager, or to 
an assistant gênerai manager, as the case should be. The law would 
not tolerate an évasion of that kind. Wages due the gênerai manager 
of a business or corporation are not entitled to priority of payment. 
On the other hand, should a corporation employ a person to act as 
and perform the duties of gênerai manager or assistant gênerai man- 
ager at a fixed salary and, finding such services unnecessary, set him 
to perform the duties of clerk, floor sweeper, and furnace tender, he 
would be, in f act, either a workman or a servant, within the meaning 
of the law, and his claim for salary so earned would be entitled to 
priority. He would bave the right to accept the inferior employment 
and perform its duties. But should he voluntarily, while holding the 
position of assistant gênerai manager, perform manual labor assigned 
as part of his duty, he would not become a workman or servant, and 
entitled to priority. His character would be determined by what he 
was employed to do. Hère, as assistant gênerai manager, John Mor- 
rison, Jr., was to perform "such duties as the gênerai manager shall 
prescribe." In a sensé ail employés of a corporation, from président 
down, are "workmen" or "servants." They work, and they serve. The 
Century Dictionary thus defines "workman" : 

"(1) A man who is employed in maiiual labor. whether akilled or un- 
sklUed ; a worker ; a toiler ; speclflcall.v an artificer, mechanie or artisan ; 
a handicraftsman. (2) In gênerai, one who works in any departnient of 
V)liysieal or mental labor; speclflcally a worker considered with spécial réf- 
érence to his mauner of or sklll in work — that is, workmanship." 

And it defines "servant" as: 

"One who serves or attends, whether voluntarily or Involuntarily ; a per- 
son employed by anothor and sub.iect to bis ovders ; one who exerts himself 
or herself, or labors, for the lienefit of a master or an employer ; an attend- 
ant ; a snbordinate assistant ; au agent." 

The gênerai manager in a sensé works, and he works "in a depart- 
ment of both physical and mental labor." But this is not the meaning 
to be given to "workmen" or "servants," as used in the Bankruptcy 
Act. Section 64, subd. 4, The treasurer of a corporation is supposed 
to keep books ; and it is his duty to do so. The corporation may em- 
ploy a clerk or clerks to assist and do the mère clérical vi'ork; but if 
it does not, and the treasurer himself makes the entries, keeps the 
books, and does the necessary clérical work, he does not cease to be 
treasurer and become a workman, or a clerk, or a servant, within the 
meaning of the Bankruptcy Law. John Morrison, Jr., testified that 
he was the treasurer of the corporation. As such, and for perform- 
ing ail the duties of that office, it is expressly provided in the by-laws 
that he shall receive no salary or compensation. Sections 2, 7, and 
8 provide as follows, in part: 
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Section 2: 

"Oflicers ;>s such, except tlie gênerai mnnappr and assistant gênerai man- 
ager, shail receive no salary or compensation from sald coriioration." 

Section 7: 

"The général manager shall be elected by tlie board of directors ; be sbaU 
be sub.iect to the direction of the board of directors for tlie gênera! manage- 
ment and supervision of the business of the corporation, including the eni- 
ploynient, discharge and flxing the wages of employés, purchase of material, 
and disposition of the product, shall sign ail notes, drafta, and other obliga- 
tions, and perforra such other duties in and about the corporation as the di- 
rectors shall prescribe." 

Section 8: 

"ïbe assistant gênerai manager shall perform such duties as the gênerai 
manager shall prescribe and in the absence or inability of the gênerai man- 
ager to act, shall perform the duties of the gênerai manager. He shall also, 
in the absence of or inability of the gênerai manager to perform his duties, 
sign or indorse checks, notes, drafts, or other obligations of the corporation." 

As to what he actually did during the five weeks in question, John 
Morrison, Jr., testified as follows : 

"Q. Your father was gênerai manager over you? A. Yes, sir. Q. State 
whether or not he gave you any Instructions as to what to do. A. He did ; 
he told me ail of my duties. Q. Tell us in détail just what kind of work 
you did five weeks prior to going Into bankruptcy. A. We had flve men 
working in the factory, and I eut ail the bristles and supplled what they 
call the filler for ail the brushes, and took theni to the sandworkers. Q. 
That Is the next opération? A. Yes, sir. Then I took them over to the 
trimmer. Q. Physically carried them? A. Yes, sir. Trlmmed ail the brush- 
es and took them upstairs. Q. Physically carried them up? A. Took them 
up on the elevator. After the work was dry, I took it out to the paintshop, 
did them up in tissne paper, and packed them in cases. I did the packing 
and shipplng. Q. You also kept the hooks, did you not? A. Y'es, sir; kept 
ail the books. Q. That is ail you did during the last five weeks? A. That 
is ail. Q. Will you state what was tbe actual value per week of your serv- 
ices during that period? A. Tweuty-five dollars." 

That is, in addition to keeping the books, he did some physical 
labor, but just how much does not appear ; and the value of such work, 
outside of keeping the books, does not appear. That the corporation 
ever employed him to do this physical labor outside of bookkeeping as 
work outside of his duties as assistant gênerai manager is not proved. 
Clearly he cafinot recover anything for keeping the books. For the 
other work as assistant gênerai manager, his counsel asserted, and it 
was accepted as true. he was to hâve $25 per week. As assistant gên- 
erai manager he was to — ■ 

"perform such duties as the gênerai manager shall prescribe and in the ab- 
sence or inability of the gênerai manager to act, shall perform the <luties 
of gênerai manager. lie shall also, in tbe absence of or inability of the 
gênerai manager l.<j perform his duties. sign or indorse checks, notes, draft.s, 
or other obligations of the corporation." 

John Morrison, Jr., also testified that during the five weeks his 
father was présent and performed his duties as gênerai manager. As 
the father was gênerai manager and directed the son, as assistant gên- 
erai manager, as to his duties, it is presumed he made it one of his 
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duties, as such assistant manager, to eut the bristles, supply the filler 
for the brushes, and take them on the elevator to the sandworkers, 
and thence to the trimmer, and thence to the paintshop, where he 
did them up in tissue paper and shipped them. There was some 
physical labor involved in this, but how much, and its vahie, does 
not appear. He was also keeping the books, as treasurer, for which 
he was not entitled to any compensation. It was not possible, in the 
absence of évidence, for the référée to separate the bookkeeping f rom 
the other duties and fix a value on the latter. Quite likely an assistant 
gênerai manager would be expected to eut the bristles, in order to 
know they were properly eut, to supply the fîUer to see that it was 
supplied in proper quantities and not wasted, to accompany the goods 
f rom one , department to another to see they were properly delivered, 
and pack them himself to insure proper packing and counting and 
delivery to the trade or customers. But the doing thèse things, in- 
volving some physical activity and labor, did not necessarily constitute 
him a workman or servant. The corporation had from five to nine 
workmen or laborers in the plant, not counting the gênerai manager 
or assistant gênerai manager, who were under the gênerai direction 
of the gênerai manager and his assistant, and there is no évidence the 
work done by John Morrison, Jr., was ever done by a laborer or a 
workman. 

John Morrison, St., did nothing except perform the duties of gên- 
erai manager and président and supply some money from his own 
funds to carry on the business. In his filed elaim he did not allège 
that he was entitled to a préférence or to priority of payment. It is, 
of course, true that, in the absence of a statute prohibiting a corpora- 
tion to hire its président, or treasurer, or gênerai manager, or assist- 
ant gênerai manager, or a director, to do the work of a mechanic or 
common laborer, it may do so, and for such labor under such an 
employment he would be entitled to priority. In other words, thèse 
ofîicers are not disqualified from hiring to the corporation to do any 
kind of work. But that is not the question hère. John Morrison, Sr., 
was not employed or hired to do anything except perform the duties 
of gênerai manager; and that is ail he did do. He was to hâve a 
salary; but this did not constitute him a workman, servant, or clerk, 
within the meaning of section 64b (4) of the Bankruptcy Act. In re 
Albert O. Brown & Co., Ex parte Olmstead, 22 Am. Bankr. Rep. 
496 (D. C.) 171 Fed. 281, per Judge Hand, Southern District of 
New York. See, also, Matter of Ellery H. Smith, 11 Am. Bankr. 
Rep. 646. Counsel for the claimant hère urges that, inasmuch' as sub- 
division 27 of section 1 of the Bankruptcy Act provides that "wage- 
earner shall mean an individual who works for wages, salary, or hire 
at a rate of compensation not exceeding one thousand five hundred 
dollars per year" (30 Stat. 544, U. S. Comp. St. 1901, p. 3420), both 
John Morrison, Sr., and John Morrison, Jr., are within the language 
of section 64, "debts which hâve priority: * * * Wages due to 
workman," etc. But this contention bas been set at rest by the déci- 
sion of the Circuit Court of Appeals in this the Second Circuit, in 
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Re Gurewitz, 10 Am. Bankr. Rep. 350, 121 Fed. 982, 58 C. C. A. 320. 
There the court, in référence to section 64, said : 

"There is nothing ambiguous about the nse of the word 'wages' in thls 
connection. It means the agreed compensation for services rendered by the 
workmen, elerks, or servants of the bankrupt — those who hâve served him 
jn a subordlnate or menial eapacity, and who are supposed to be dépendent 
npon their earnings for their présent support. Whether their employer has 
agreed to pay them by the hour, the day, the week, the inonth, or by the 
'job' or pièce, is wholly immaterial.'' 

And, in référence to subdivision 27 of section 1, held: 

"The reason for a concise définition of 'wage-earner' is made apparent by 
an examination of section 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423), 
whlch provides that 'any natural person, except a wage-earner or person en- 
gaged chlefly in farming or the tillage of the soil, * * * may be ad- 
judged an involuntary bankrupt.' Whcn a wage-earner was thus excepted 
from the opération of the Involuntary features of the aet, it becanie neces- 
sary to deflne with précision the meaning of the term. We are, however, of 
the opinion that the définition has no application to the présent controversy, 
for the reason that the defined word is not found In section 64b (4), 30 Stat. 
563 (U. S. Comp. St. 1901, p. 3447)." 

[2] As to the statutes of the state of New York and the décisions 
of the Court of Appeals of that state in relation thereto (Matter of 
Stryker, 158 N. Y. 526, 53 N. E. 525, 70 Am. St. Rep. 489, and 
prier cases), this court had them under considération, with eminent 
counsel on both sides, in Gay et al. v. Hudson River Electric Power 
Co. et al. (C. C.) 178 Fed. 499, and it is unnecessary to repeat hère 
what was said there. Section 8 of chapter 415, Laws of N. Y. 1897, 
provides ; 

"Sec. 8. Payment of Wages by Receivers. TJpon the appointment of a re- 
eeiver of a partnership or of a corporation organized under the laws of this 
state and doing business therein, other than a moneyed corporation, the ■ 
wages of the employés of such partnership or corporation shall be preferred 
to every other debt or claim." 

Section 2 of the act defines certain words used in the act, and, 
80 far as material, reads as follows : 

"Sec. 2. Définitions. The term employé, when used in this chapter, means 
a mechanic, workingn)an or laborer who worlîs for another for hire. The 
person employing any such mechanic, woi"khignian or laborer, whether the 
owner, proprietor, agent, superintendent, foreman or other subordlnate, is 
designed in this chapter as an employer." 

While in a sensé each claimant hère was an "em.ployé" of the bank- 
rupt corporation, neither was an employé within the very définition of 
the statute, as neither was a mechanic, a workingman, or laborer, as 
those words are commonly understood. One was the président and 
gênerai manager, the other the treasurer and assistant gênerai man- 
ager; and each had a salary as manager and assistant manager, re- 
spectively. Both, prior to bankruptcy, would hâve repudiated the idea 
that they were either workingmen or laborers in the employment of 
the corporation, and, as such, subject to their own orders and direc- 
tions as gênerai manager and assistant gênerai manager respectivèly, 
in which eapacity, and that alone, respectivèly, they were employed 
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and to be paicl by the corporation. Both were stockboklers and direc- 
tors, and, as such, interested in the success and tinancial prosperity of 
the corporation ; and hence, undoubtedly, each was willing to put his 
"hand to the wheel" and do more or less labor as necessity demanded. 
But their claims filed are for the weeklv sahiry agreed to be ])aid 
them for performing the duties of gênerai manager and assistant 
gênerai manager, respectively. And it is imniaterial whether we de- 
nominate that weekly compensation "wages" or "salary.'' The burden 
is on persons claiming préférences to bring themselves, by évidence, 
within the statute. Peo])le v. Remington, 45 Hun (N. Y.) 329, 338, 
affirmed 109 N. Y. 631, 16 N. E. 680. 

Attention is called to In re Svvain Co., 28 Am. Bankr. Rep. 66 (D. 
C.) 194 Fed. 749. I fully concur in that décision, and it accords fully 
with what I bave stated even more strongly. In that case Ormsby, the 
claimant, was in name a stockholder, but no .stock was ever issued to 
him. He was also an officer, but performed formai duties only, if any. 
He was actually employed as and performed ail the duties of steward 
of the corporation for wages to be paid, and he was not to be cora- 
pensated as an officer. The court said : 

"ïlie fiicts agreed upou show that the elaim was oiie for wages eanied as 
a steward of the baiiUnipt's restaurant, and that no portion of such elaini 
was for his services as director or secretary of said coriioration." 

The fact that he was a nominal stockholder with no stock, and 
secretary in name with only formai duties, but actually steward at an 
agreed rate of wages, made hirn an employé and a workman ; and, as 
his claim was for his wages as workman, and for that alone, he was, 
of course, entitled to priority. But hère John Morrison, Jr., was an 
actual stockholder, an actual director, the actual treasurer, with the 
duty of keeping the books imposed on him as such, without compensa- 
tion, which he did. having no clerk or bookkeeper, and the actual as- 
sistant gênerai manager at an agreed weekly salary of $25 per week 
as such, and having imposed on him in that capacity the duty of per- 
forming such duties as should be assigned him by the gênerai man- 
ager, and the work donc by him was assigned by the gênerai manager, 
and his daim is for five weeks of that salary agreed to be paid him as 
assistant gênerai manager. His claim to préférence is based on the 
fact that the duties assigned him by the gênerai manager were such 
as calied for the doing of some physical labor, which he performed. 
He also kept the books, and he says (leaving out the agreed salary) 
that the work done by him (in keeping books ajid doing the other work) 
was worth $25 per week. However, he does not state how much time 
was devoted to keeping the books ; nor does he show the value of the 
work done aside from keeping the books. And it does not appear 
that the physical work assigned to and done by him aside from book- 
keeping was not such as was expected of him when employed as assist- 
ant gênerai manager. In fact, it cannot be surmised or assumed that 
the gênerai manager assigned him to the performance of any work or 
duty not contemplated as within the scope of his employment as as- 
sistant gênerai manager. The editor of a. newspaper employed by a 
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corporation at a stated salary is not entitled to prioritv. Matter of 
Zotti, 23 Am. Bankr. Rep. 607 (D. C.) 178 Fed. 304. Still an éditer 
writes editorials. He uses his hands, as well as his mental faculties. 
In considering claims to priority under subdivision 5 of section 64b 
of the Bankruptcy Act, it must be remembered that the state statutc 
bas no application to enlarge the priority given by the Bankru]jtcy Act 
to a certain class of claims or claimants. Collier on Bankruptcy (9th 
Ed.) 908, where it is said : 

"It mu.st be reiiieiiibered, too. that this subdivision [5, § 64b] bas no appli- 
cation where the state statute glves priority to a class already given priority 
by the bankruptcy law. ïhe baukrupt act not only controls the state law lu 
case of absolute conflict, but by its express régulation of those priorities ex- 
cludes the state law altogether." 

In re Lewis, 4 Am. Bankr. Rep. 51 (D. C.) 99 Fed. 935; Matter 
of Slomka (C. C. A., 2d Circuit) 9 Am. Bankr. Rep. 635, 122 Fed. 
630, 58 C. C. A. 322. Hence the fact that in dealing with workmen, 
clerks, traveling or city salesman and servants the state law may be 
broader and more libéral than the Bankrupt Act is no warrant for 
enlarging the priority given those classes by xhe Bankrupt Act. The 
claimants hère allège they belong to one of the classes — workmen, 
clerks, or servants. The Bankruptcy Act gives priority to each of those 
classes ; and hence the Bankruptcy Act itself controls the décision of 
this case, whatever the state court may hâve held as to the breadth 
and scope of the statutes of the state giving priority to the same class- 
es. Officers of corporations are in no sensé workmen. In re Grubbs- 
Wiley Co., 2 Am. Bankr. Rep. 442 (D. C.) 96 Fed. 183 ; In re Carolina 
Cooperage Co., 3 Am. Bankr. Rep. 154 (D. C.) 96 Fed. 950. This, 
of course, applies to the gênerai manager and assistant gênerai man- 
ager; and their salaries as such could not be entitled to priority. 
Therefore the treasurer of a corporation who keeps his own books, 
there being no provision for a clerk to do that work, is not a clerk or 
a servant of the corporation, within the meaning of the Bankrupt Act. 
But, as stated, a person might be employed by a corporation to do 
service as gênerai manager or assistant gênerai manager for six hours 
each day and as a common laborer or workman the balance of the 
day; but it would be incumbent on the claimant, in order to establish 
priority as a workman, to establish that he was employed, hired, in 
the dual capacity, and show how much of his agreed compensation, 
wages, or salary was for his services as workman. So a stockholder, 
or a director, or the treasurer, of a corporation might be employed by 
the corporation to do the work of a common laborer at an agreed 
compensation ; and should this be actually done, and the work oer- 
forrned, who can doubt that such employé, as to such work, would be 
entitled to priority? 

The claimant John Morrison, Jr., claims that it appears from the 
évidence that there was some sort of employment outside of assistant 
gênerai manager ; but I can find nothing to sustain the contention. In 
answer to the question whether, at any meeting of the board of di- 
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rectors, it was voted that he should hâve $25 per week for the five 
weeks prior to going into bankruptcy, he said : 

"At our last meeting * * * during the last two months the discussion 
often came up regarding expenses, etc., and I had talked of leaviug the Com- 
pany and going elsewhere to seelj a position ; but they encouraged me to 
remain. Said they were going to try to reduce expenses, and tliey wanted 
me to stay there, because I knew so much of the business ; and they flgnred 
that I could jump from one department to the other and probahly do prac- 
tically ail the différent kinds of work." 

He says Mr. Garvey and Mr. Closson and his father and himself 
were présent at the time. Later he said of this meeting: 

"Corne to think of it, the meeting whieh I had in mind was not a meeting. 
It was not called as a regular meeting, but two of the directors were asked 
to corne down and talk over the situation. It was really a conférence. Q. 
Between whom? A. Mr. Garvey, Mr. Olosson, niyself, and Father." 

Later he said this was within a week or ten days of the bankruptcy. 
He was also asked : 

"Had you done praetically the same work prior to the last five weeks that 
you did during the last five weeks î A. Yes. Q. But you got no pay for 
that? A. No." 

This is very far from establishing any agreement or understanding 
that he was to hâve compensation for this physical labor, described as 
something outside of or not a part of his regular duties as assistant 
gênerai manager, but with the other évidence shows that for over a 
year he had been paid $25 per week as assistant gênerai manager, and 
that during that time he had done the same work praetically he did 
during the last five weeks without other compensation. 

The référée was right in allowing the claims of John Morrison and 
John Morrison, Jr., as gênerai claims and in refusing them priority. 

Affirmed. 



POETLAND RY., LIGIIT & POWER CO. v. CITY OF PORÏLAND et al. 

(District Court, D. Oregon. November 25, 1912.) 

Ko. 5,723. 

1. CoNSTiTOTioNAL TjAW (§ 298*) — DuB Process of La.w — City Ordinaîjce — 

"AcT OF TiiB State." 

Where a city, in enacting a minimum rate ordinance, acts without lég- 
islative authority, the ordinance is not an "act of tlie state," within tlie 
meaning of the fourteenth amendment to the fédéral Constitution, pro- 
hibiting a state from passing a law depriving a citizen of his property 
without due process of law, etc. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dig. § 847; 
Dec. Dig. § 298.*] 

2. PLBADIKG (§ 8*) — CONCLtISIONS. 

Where a city had législative authority to pass an ordinance fixlng a 
minimum gas and electric rate, the burden was on a public service cor- 
poration, affected by the ordinance so passed, to show by appropriate 
allégations of fact, as distinguished from conclusions, and, if necessary, 
by proof, that the rate fixed, if enforced, would be confiscatory. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 12-281/^ • Dec 
Dig. § 8.*] 

•For other cases see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Injunction (§ 144*) — Peeuminaby Injunction — Complaint. 

A City ordinance prohlbited gas and electric light companles from 
cbarging a minimum rate of more than 50 cents a month. Complainaut 
Bued to restrain the enforeement of the rate, alleging only that tlie cost 
to complainant of maintaining generating capacity for and service con- 
nections with each consumer exceeded 50 cents a month, and tliat a rea- 
sonable cliarge therefor was $1 a month, and that the minimum rate, If 
enforced, would reduce complalnant's revenue by sums aggregating many 
thousands of dollars per month, and would deprive complainant of the 
right to receive from each consumer the cost of supplying the same to 
him. Held, that such allégations did not sufficiently allège facts showing 
that the rate was conflscatory, and that they were therefore insufflclent 
to sustain a prelimlnary injunction. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. |§ 316, 317, 321 ; 
Dec. Dig. § 144.*] 

4. CONSTITUTIONAL LAW (§ 70*) JUDICIAL POWEBS — EnCROAOHMENT ON LEG- 

ISLATURE. 

Where suit is brought to restrain the enforeement of a minimum gas 
and electric rate ordinance, the court's power is limited to the détermina- 
tion of whether the rate flxed is conflscatory ; the court having no power 
to flx rates itself, nor to set aside rates fixed by a législative body, be- 
cause, on investigation, it mlght corne to a différent conclusion as to the 
reasonableness thereof. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 129- 
132, 137; Dec. Dig. § 70.*] 

5. CONSTITUTIONAI. LAW (§ 154*) MINIMUM RaTB OeDINANCE — OBLIGATION 

OF CONTRACTS — ImPAIKMENT. 

Contracts for the furnishing of gas and electricity, providing for a 
specifled minimum rate larger than that fixed by a subséquent ordinance, 
having been made subject to whatever power the city possessed to mod- 
Ify or change the rates, the ordinance was not invalld as impalrlng the 
obligation of such contracts. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. §§ 426- 
428, 442-444, 447-455, 459, 461^73 ; Dec. Dig. § 154.*] 

In Equity. Suit by the Portland Railway, Light, & Power Com- 
pany against the City of Portland and certain of its officers to restrain 
the enforeement of a city ordinance fixing minimum rates to be 
charged by gas and electric light companies. On application for pre- 
liminary injunction. Denied. 

F. V. Holman and Franklin T. Griffith, of Portland, Or., for com- 
plainant. 

Frank S. Grant, City Atty., and L. E. Eatourette, Deputy City Atty., 
both of Portland, Or., for défendants. 

Before WOLVERTON and BEAN, District Judges. 

BEAN, District Judge. Application for a preliminary injunction 
is denied. The complainant is an Oregon corporation, and défend- 
ant a municipal corporation of the state. There is no diversity of 
citizenship; therefore the court has not jurisdiction on that ground. 
Its jurisdiction is sought to be invoked solely because the ordinance 
of the défendant city, fixing the minimum charge which may be col- 
lected from consumers by persons, firms, or corporations furnishing 
gas or electricity at 50 cents a month, deprives the complainant of 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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its property without due process of law, in violation of the fourteenth 
amendment to the fédéral Constitution, and impairs the obligations 
of unexpired contracts, existing at the time of its adoption between 
it and its customers. 

[1] But there are net sufficient averments in the complaint to sup- 
port this contention. If, in enacting the minimum rate ordinance, 
the défendant city acted without législative authority, the ordinance 
is not an act of the state, within the meaning of the fourteenth amend- 
ment to the fédéral Constitution, and the court is without jurisdic- 
ion. Seattle El. Co. v. Seattle R. & S. Ry., 183 Fed. 365, 107 C. C. A. 
421; San Francisco v. United Railroads, 190 Fed. 507, 111 C. C. A. 
339. 

[2] If, on the other hand, it had authority to pass such an ordi- 
nance, the rate fixed by it is presumed to be fair and just. The bur- 
den is on the complainant to show by appropriate allégations, and, if 
necessary, by proof, that the rate so fixed, if enforced, will be con- 
fiscatory. A complainant, seeking to enjoin rates fixed by public au- 
thority, on the ground that they are violative of the fédéral Consti- 
tution, must State facts, and not conclusions — facts which, if true, 
show that such rates will deprive it of a fair and just return upon 
the value of its property devoted to a particular public use. Mère 
gênerai allégations are not sufficient. Oregon R. & N. Co. v. Camp- 
bell (C. C.) 173 Fed. 957; Southern P. Co. v. Campbell (C. C.) 189 
Fed. 182; Southern P. Co. v. Rr. Corn., of California (D. C.) 193 Fed. 
699. 

[3] There are no facts stated in the complaint showing that the 
rate complained of is confiscatory, or that, if enforced, it will deprive 
the complainant of its property vi'ithout just compensation, nor is 
there even a gênerai allégation to that etïect. The averments are, in 
substance, that the cost to complainant of maintaining generating 
capacity for, and service connections with, each consumer exceeds the 
sum of 50 cents per month, and that a reasonable charge therefor is 
$1 per month; that the minimum rate prescribed by the city, if en- 
forced, will reduce the revenue of the complainant by "sums aggre- 
gating many thousand of dollars per month, and to an amount less 
than the actual cost of furnishing the service," and will deprive the 
complainant of theright to receive from each consumer the cost of 
supplying the same to him. [4 | Thèse matters might be important, if 
addressed to a rate-making tribunal; but the court has no authority 
to fix rates, nor should it attempt to assume such a power aind set 
aside rates fixed by a législative body, because it might, upon investi- 
gation, come to a différent conclusion as to the reasonableness there- 
of. In a case of this character, the court can review the action of 
the rate-making body only so far as to détermine whether or not, un- 
der the rate prescribed and the other rates which the complainant may 
lawfully charge, it will be unable to realize a fair and just return 
on the value of its property devoted to the particular public use, and 
will amount to a taking of its property without just compensation. 
Willcox V. Cons. Cas Co., 212 U. S. 19, 29 Sup. Ct. 192, 55 !,. FA. 
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382. 15 Ann. Cas. 1034; Lincoln G. & E. Co. v. Lincoln (C. C.) 182 
Fed. 926. 

[5] The averment in the bill that the rate as fixed by the city will 
conflict with unexpired contracts between the complainant and its 
customers, outstanding at the time the ordinance was adopted, states 
no cause of suit in this court. The complainant could not take away 
the povver of the city to fix rates (if it had that povver) by making 
such contracts. Any contracts wliich it had outstanding were nec- 
essarily made by it subject to vvhatever power the city had to modify 
or change the rates to'be charged by it. Knoxville Water Co. v. 
Knoxville, 189 U. S. 434, 23 Sup. Ct. 531, 47 L. Ed. 887. 

WOLVERTON, District Judge, concurs. 

In re SEAKLES. 

(District Court, B. D. New Yorli. December 6, 1912.) 

Banketjptcy (§ 326*)— ^Claims Pbovable — Set-Offs. 

A ereditor of a banlcrupt, vvho held one note seeured by collatéral and 
another whlch was unsecured, and was proved as such in tlie baukruptc.x 
proceedlngs. is entitled, under Bankr. Act .luly 1, 1898, c. 541, § 68a, ,30 
Stat. 5G,5 (U. S. Conip. St. 1!X)1, p. .5450), to apply a surplus arising froiii 
a subséquent sale of the collatéral, as authorized by the pledge, as a 
set-off on the unsecured note, although no clalm therefor was made in 
his proof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514 ; Dec 
Dlg. § 326.*] 

In the matter of John E. Searles, bankrupt. On motion by the trus- 
tée to require a créditer to pay over a surplus arising from a sale of 
collatéral. Motion denied. 

Rounds, Schurman & Dwight, of New York City, for trustée. 
Shearman & Sterling, of New York City (John A. Garver, of f'^f'v: 
York City, of Counsel), for créditer. 

CHATFIELD, District Judge. It appears from the papers that the 
estate of Marcellus Hartley was in the possession of certain collatéral, 
to secure a note for $50,000 given by the bankrupt to the late Marcel- 
lus Hartley, and held by his executors until some time after the trus- 
tée in bankruptcy had been elected. This collatéral was sold in ac- 
cordance with the admitted power of the executors, and realized some 
$67,685.21, on March 15, 1905, when the total amount of the debt and 
interest was $63,000. 

The estate of Marcellus Hartley also holds an unsecured note given 
by the bankrupt for $50,000, upon which it had proven a claim in bank- 
ruptcy prior to the time at which the collatéral security for the other 
note was sold. In this proof of claim no mention was made of any 
security available for any part of the debt represented by the second 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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note. The trustée in bankruptcy has now made a motion to compel the 
executor of the Hartley estate to pay over the excess of the collatéral 
above the amount used. This is opposed by the executor, who desires 
to set off against the claim proven in bankruptcy this surplus, viz., 
$4,685.21, under section 68 of the Bankruptcy Act, subdivision "a," 
which reads that: 

"In ail cases of mutual débits and mutual crédits between the estate of a 
bankrupt and a créditer, the account shall be stated and one debt shall be 
set off against the other, and the balance only shall be allowed or paid." 

It may be assumed that the trustée in bankruptcy has no greater 
claim to the money than was possessed by the bankrupt, and no greater 
right to the possession of the collatéral which had been pledged. 
Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 
577 ; Zartman v. First National Bank, 216 U. S. 134, 30 Sup. Ct. 368, 
54 L. Ed. 418; Hurley v. Atchison, Topeka & Santa Fé, 213 U. S. 
126, 29 Sup. Ct. 466, 53 L. Ed. 729. It is évident that, if the collatéral 
had been sold by the holder prior to bankruptcy, the balance could 
then be applied upon the remaining note, and, in f act, the Hartley es- 
tate could hâve proven a claim in bankruptcy only for the différence. 
But, conversely, the creditors suggest that the estate is estopped from 
now claiming as a set-off what it did not claim when the proof of 
claim was filed. 

But the Hartley estate was not bound to dévote any of the collatéral 
held for the first note to the payment of the second, unless a surplus 
resulted. As a surplus resulted, it is bound to account therefor in 
fuU, but only as for money in its possession. Whether such sum can 
be used as a set-off is not answered by the proposition that the cred- 
itor, who has paid a debt out of his security, is in the position of a 
trustée until he has accounted for the balance received by him. The 
question dépends rather upon the method of accounting, and the créd- 
iter cannot be estopped, unless some act has resulted from the position 
he has taken in his proof of claim, by which the rights of the other 
creditors hâve been changed. If the Hartley estate had stated in the 
proof of claim that certain negotiable securities were in their posses- 
sion, for which they were accountable, they could hâve claimed also 
the right to a proper use of those securities as a set-off. 

The présent motion would not hâve been brought in that event, al- 
though upon principle, if the bankrupt estate is entitled to deny the 
right of set-off, the Hartley estate would hâve been obHged to pay over 
any such securities in full, and would hâve had only a proof of claim 
for the total amount owing upon the second note. 

The trustée in bankruptcy suggests that the sale of more stock than 
was necessary was a conversion, and that pledged property cannot be 
applied to satisfy another debt. Armstrong v. McLean, 153 N. Y. 
490, 47 N. E. 912. Even then, the right to set off the debt against 
damages for conversion would be only a question of amount, based 
upon the value of the property converted. But, under the power of 
attorney in this case, no conversion is shown, and no reason exists 
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why the créditer cannot apply one fund on account of another debt 
owing by the bankrupt to the créditer. 

The trustée in bankruptcy has cited Jones v. Smith, 2 Vesey, Jr. 
Z72; but it is pointed out by the executor of the Hartley estate that 
the English statute and the United States Bankruptcy Act of 1867 
(Act March 2, 1867, c. 176, 14 Stat. 517) did not allow set-off by a 
debt due to the bankrupt estate, but only one due to the bankrupt. 
But see Ex parte Whiting, Fed. Cas. No. 17,573. 

In Western, etc., Co. v. Brown, 196 U. S. 502, 25 Sup. Ct. 339, 49 
L. Ed. 571, a certain amount reserved as security from laborers' wages 
was held to be a trust fund, unavailable for the purpose of mutual 
débit and crédit. But the nature of that fund was the basis for de- 
claring the trust, and the fact that no set-off was allowed after bank- 
ruptcy intervened is not applicable to ail funds which might be used. 

In Libby v. Hopkins, 104 U. S. 303, 26 L. Ed. 769, a trust fund to 
be used for paying a spécifie mortgage was held unavailable for ap- 
plication upon a gênerai debt of the agent holding the fund. Such a 
use of a trust fund would constitute a tort or crime, and naturally 
would not be countenanced in bankruptcy or elsewhere. 

There seems to be nothing either in reason or authority holding that, 
aside from the case of possible estoppel, a set-off, as between a débit 
and crédit of the bankrupt, should not be applied between the bank- 
rupt estate and the creditor, and, as has been said, no élément of es- 
toppel has been shown. 

The motion will be denied, and the claim of the Hartley estate will 
be amended in accordance herewith. 



McBRIDB V. ORIENTAL BANK OF NEW YORK, 

(District Court, S. D. New York. November 4, 1912.) 

Courts (§ 497*) — Receivers — Right to Sue in Foreigk Jueisdiction — Suit 

AS JUDGMENT ChEDITOB. 

A reeeiver for a corporation appointed by a state court, wtio as sucli 
has recovered a judguient in his own state, may maintain an action 
thereon in another jurlsdiction as a judgnient créditer, and his descrip- 
tion of hlmself in his pleading as reeeiver niay be treated as surplusage. 

[lïd. Note.— For other cases, see Courts, Cent. Dig. §§ 1386, 1397, 1398, 
1404-1406; Dec. Dig. § 497.* 

Actions by and against receivers of fédéral courts, see note to J. I. 
Case Plow Worijs v. Finks, 26 C. C. A. 49.] 

At Law. Action by Lawrence C. McBride, as reeeiver of the West- 
ern Bank & Trust Company, Dallas, Tex., against the Oriental Bank 
of New York. On demurrer to complaint. Overruled. 

Krauthoff, Harmon & Matthewson, of New York City, for plairKiff. 
Philbin, Beekman, Menken & Griscom, of New York City, for de- 
fendant. 

♦For other cases see same topic & § nu.mbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. The plaintiff, receiver of the Western Bank 
& Trust Company, of Dallas, Tex., recovered a judgment against the 
défendant, the Oriental Bank of New York, in the district court of 
Dallas county, Tex., which on appeal to the Court of Civil Appeals 
was reduced to the sum of $19,244.85, and in that amount afflrmed. 
Upon this judgment the plaintiff has brought an action in this court, 
describing himself as "Lawrence C. McBride, as receiver of the West- 
ern Bank & Trust Company, Dallas, Tex.," and setting out in the com- 
plaint his appointment as receiver and the judgment in his favor. 

The défendant demurs on the ground that, being a receiver ap- 
pointed by the court of another state, he cannot maintain this action. 
This is a well-established gênerai principle. Booth v. Clark, 17 Hovv. 
322, 15 L. Ed. 164; Great Western Mining Co. v. Harris, 198 U. S. 
561, 25 Sup. Ct. 770, 49 L. Ed. 1163; Hilliker v. Haie. 117 Fed. 220, 
54 C. C. A. 252. But the plaintiff, conceding this, contends that a 
foreign receiver, who is vested with title to a claim, may sue thereon 
in another state, and he refers to Rolfe v. Rundle, 103 U. S. 222, 26 
L. Ed. 337, as an illustration of this. The statute of Missouri had 
vested the entire property of a dissolved corporation in the superin- 
tendent of insurance, and the Suprême Court held he was to be treated 
as if he were the corporation. 

Assuming that a receiver vested with title may sue in a foreign 
state, the question is whether the plaintiff', upon recovering judgment, 
did become vested with the title to it, and, if so, wdiether he is in this 
case suing as receiver or as judgment creditor. Judge Coxe has fixed 
the \a.\v in this circuit upon this point in Wilkinson v. Culver (C. C.) 
25 Fed. 639, holding that in such a case the original cause of action 
was merged in the judgment, and that the receiver, in suing on the 
judgment, sued as judgment creditor; the référence to the receiver- 
ship being merely descriptio personas, to be treated as surplusage. I 
will follow this décision. 

The second ground of demurrer, viz., that the complaint does not 
state facts sufficient to constitute a cause of action, dépends upon the 
same contention. 

Demurrer overruled. 
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BRONN et al. v. NORTHAMPTON-EASTON & W. TRACTION CO. 

(Circuit Court of Appeals, Ttiird Circuit December 20, 1012.) 

No. 1,681. 

Beokees (§ 57*) — Emplotment — Tebmination — Right to Commissions. 

Where plaintiffs were employed by défendant as brokers to negotiate 
sales of certain of defendant's bonds, but before any sales had been com- 
pleled, and after the expiration of a reasonable time to effect the same, 
défendant terminated plaintiffs' employment by notice, plaintiffs were 
not entitled to recover commissions on a sale of otber bonds, subsequent- 
ly issued by défendant and guaranteed by anotlier corporation, to a flrm 
to whicb plaintiffs bad previously introduced defendant's officers and 
endeavored unsuccessfuUy to make a sale of the original bonds. 

[Ed. Note. — E'oi other cases, see Brokers, Cent. Dig. §§ 66, 67, 72; Dec. 
Dig. § 5T.*:i 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey ; Joseph Cross, Judge. 

Action by Cécile M. Bronn and Jeanette V. Bronn, doing business 
as Bronn & Bronn, against the Northampton-Easton & Washington 
Traction Company. Judgment for défendant, and plaintiffs bring 
error. Affirmed. 

Linton Satterthwait, of Trenton, N. J., and Robert A. Stotz, of 
Easton, Pa., for plaintiffs in error. 

Edward J. Fox and James W. Fox, both of Easton, Pa., and Smith 
& Brady, of Phillipsburg, N. J., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 

Judges. 

J. B. McPHERSON, Circuit Judge. This action was brought by 
a firm of brokers doing business in New York City to recover com- 
missions upon a sale of bonds. The trial judge directed a verdict 
for the défendant upon the évidence produced by the plaintiffs, and 
this direction is the only error assigned. The facts are as f ollows : 

The défendant is a traction company whose road lies between two 
points in northern New Jersey. It took out a charter in 1902 under 
the name of the Easton & Washington Traction Company — which 
was changed in October, 1910, to Northampton-Easton & Washington 
Traction Company — mortgaged its property in July, 1903, and before 
March, 1909, had issued |375,000 of bonds. Of this amount $285,- 
000 were pledged with bankers in Philadelphia to secure a loan of 
$230,000, and certain promoters of the company, who were aiso among 
its officiais, desired either to pay off the loan or to place it elsewhere 
upon better terms, They also desired to raise money to go on with 
the construction, only part of the line having then been built; and, 
as the mortgage was drawn to secure $1,250,000 of bonds, they were 
seeking to obtain financial help for the gênerai purposes of the cor- 
poration by disposing of some or ail of the bonds that were still un- 
issued. In this situation Thomas Hay, acting for the company as we 

•For other cases see same topic & § kcmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
200 F.— 57 
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shall assume, was introduced to the plaintifïs, and on March 23, 1909, 
made the following contract with them: 

"Misses Bronn & Bronn, New York City — Dear Misses: Complying with 
the request of Mr. N. Voûte, I herewith hâve the pleasure of stating that in 
the case I accomplish a sale of the Easton & Washington Traction Co."s 
bonds with the party you Introduce me to, I will protect you with a com- 
mission of 2%. 

"Yours truly, Thomas A. H. Hay, 

"For Easton & Washington Traction Co. 
"Miss Bronn Is to Introduce us, 1. e., myself and associâtes, to Messrs. P. 
W. Broolis & Co., of N. Y., and the resnlt, if any, of such introduction, is 
to be in accordance with the above condition. 

"Yours respeetfuUy, Thomas A. H. Hay." 

This contract is informai, pefhaps somewhat ambiguous, but its 
meaning is made clear by the subséquent conduct of the parties. The 
plaintiiïs' obligation went further than the mère introduction of Mr. 
Hay and his associâtes to Brooks & Co. Both parties understood 
that they were embarking on a common enterprise, namely, the ef- 
fort to persuade Brooks & Co. to take some or ail of the defendant's 
bonds; and they understood, also, that if the transaction should not 
be completed no commission would be earned. The usual course of 
events followed. The plaintifïs and the promoters, separately or 
together, had fréquent interviews with Brooks & Co. ; the situation 
and the condition of the road were discussed ; experts examined the 
property and reported ; and thèse affairs went on for several months. 
While they were going on, and while the final décision of Brooks & 
Co. was uncertain, the plaintifïs and the promoters made two or three 
efforts to persuade other persons of large means to invest, and addi- 
tional contracts were made with the plaintifïs to pay commissions 
in case thèse efforts should succeed.' Nothing came of them, however, 
and nothing definite came of the negotiations with Brooks & Co. 
under the foregoing contract. It is true that the effort to interest 
this firm was continued at intervais during the year 1909, but they 
would not agrée to take the bonds, and there is no évidence to cast 
doubt on their letter of February 4, 1910, in which they wrote to 
the plaintiffs as follows : 

"Rejilying to your letter of the .3d inst., we wonld say that no contract, 
agreeuieut, nor understanding, oral or written, iiivolving the pnrchase or sale 
by this house of any bouds of the Easton & Washington Traction Co. or of 
the Northarapton Traction Co. exists or has existed l)etween this house ami 
the companies in question, or the officiais reiiresentlng such companies. 

"We, of course, are entirely unaware as to the sources of any information 
which you claim, as well as to the nature of any commission contract which 
you may hâve had with other parties. We can merely repeat what has been 
said before, that not only is there no arrangement between this house and 
the above companies looking to tlie handling of their securitles at this time, 
but none which pertains to the future. Anything which may later develop 
is ae unknown to us as to any one else." 

This being the state of the negotiation on February 3d, the plaintiffs 
wrote to the défendant on that day : 

"We are informed that you hâve entered into a contract with or through 
Messrs. P. W. Brooks & Company for the sale of bonds of the Easton & 
Washington Traction Company and the Northampton Traction Company. 
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"We are a little surprised at your omitting to advlse U3 in tte premlses, 
and beg that you will do so now. We assume, of course, that you are pro- 
tecting us in our commission, but will "be glad to iiave from you at tliis time 
your assurance to that effect. 

"We sliall expect to bear from you Immedlately." 

On February 22d the défendant replied as follows: 

"I hâve your favor of the 3d Inst I had always thought that if anybody 
on earth was really aroused by gênerons and klndly instinct, and wanted to 
see me win out, It was you. I hâve spent a great deal of money going back 
and forth to vlsit people to whom you bave sent me, and up to date bave 
done absolutely nothing, except now to be requested to pay anotber bill of 
$8.40 by Mr. Mallory. 

"I understand tbat you bave written to Messrs. P. W. Brooks & Co. a 
letter, and even if tbey had been dlsposed to take up my matter and trade 
with me, after baving declined to do so througb you, that your letter would 
bave absolutely scared them off, because tbey do not care to enter into any 
légal complications. 

"I would be pleased If you send me ail papers that either you or any ol 
your clients hâve In relation to the Easton & Washington enterprise, and we 
will call It a closed incident. 

"Regretting thts step, I am," etc. 

This ended the plaintiffs' connection with the matter, and it is ob- 
vions, we think, that up to this point no commissions had been earned. 
No bonds had been taken by Brooks & Co., none had been contracted 
for, and the défendant had exercised its undoubted right to revoke 
the agreement of the preceding March. Afterwards, however, Mr. 
Hay and his associâtes, who were aîso interested in the Northampton 
Traction Company, a neighboring corporation owning a line in 
Pennsylvania, undertook to interest Brooks & Co. in a différent and 
more extensive financial plan by which both thèse enterprises were 
to be benefited. It was first proposed that both should join in a mort- 
gage, and should share the money to be derived from the sale of 
bonds thereunder; but this project was disapproved by the légal ad- 
visers of Brooks & Co. and was therefore given up. It was then 
proposed that the Easton & Washington Company should issue bonds 
under a new mortgage, and that the Northampton Traction Company 
should guarantee them ; and that plan was agreed upon and was car- 
ried through early in 1911. Of thèse securities Brooks & Co. took 
$365,700 under a contract that we shall regard as équivalent to a sale, 
and the présent suit is for commissions on this sum. 

In our opinion thèse facts presented no case for a jury, unless there 
was évidence tending to prove that the bonds finally issued were in 
substance the bonds contemplated by the contract of March, 1909, or 
contemplated during the negotiations thereunder, and that the défend- 
ant acted in bad faith in canceling the contract in February, 1910. 
We hâve examined ail the évidence that may bear upon thèse points, 
and we believe that no error was committed in directing the verdict. 
No charge of bad faith is made in the déclaration, and none appears 
to hâve been made at the trial ; the court was not asked to submit 
that question to the jury, and little, if any, stress is laid upon it in( 
the plaintiffs' brief. Nevertheless we hâve given it due considération, 
as it seems to be fairly raised by the assignment of error; but we dis- 
cover no évidence that would justify such a finding. The bonds finally 
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disposée! of différée! in important respects f rom tlie lionds contemplated 
by tlie piaintiffs' contract, and unless tlie pian under wliicli tliey were 
finaily issued was adopted in order to escape tlie plaintiffs' commis- 
sions, tlie défendant was fully witliin its rights in wiiat was donc 
after February, 1910. 

It only remains to be said that when the contract was made in 
March, 1909, the parties did not bave the Nortliampton Traction 
Company in mind. It is true that in the course of the negotiations 
the plaintiffs suggested that tlie interest on the defendant's bonds 
might be guaranteed by the Pennsylvania company, but apparently 
the suggestion was not taken seriously ; tliere is no évidence that the 
Northampton Traction Company was. willing to adopt it, or that the 
défendant was ready to carry it out, or that Brooks & Co. signified 
their willingness to take the defendant's bonds if the interest should 
be thus guaranteed. At the most, it was no more than a tentative 
proposa], such as is often put forward by one party or the other as 
a possible solution of problems that tnay be under considération at 
the time, and it had no effect on the final décision of Brooks & Co., 
after February, 1910, to talce the bonds under a new mortgage. 

We need not undertake the superfluous task of discussing the law 
on the subject of a broker's commissions. This bas been admirably 
done already in a case tliat may fairly be called classic, Sibbald v. 
Bethlehem Iron Co., 83 N. Y. 378, 38 Am. Rep. 441, in which Judge 
Finch leaves little to be said on the gênera! principles that are now 
to be applied. We may quota the fobowing passages from !iis opin- 
ion: 

"The diity lie uiidertakes, tlie obligation he assumes as a coudltion of liis 
riglit to demaiid eoniinissious, is to brljig the buyei' and seller to an airree- 
ment. In that ail the anthorities substantially eoiicur, although expressing 
the idea with many ditt'erenees of phrase and illustration. * « * 

"It foilows, as a uecessary déduction from the established rule, that a 
broker is never entitled to commissions for unsuccessful etïorts. The risk 
of fallnre is wholly his. The reward cornes only with liis suocess. That is 
the i)lain contract and contemplation of the paities. TKe broker may dévote 
his time and labor, and expeud tiis money, with ever so niucli of dévotion 
to the interests of bis employer, and yet if he faits, if without effecting au 
agreement or accomplishlng a 'bargain he abandons the effort, or his author- 
ity is fairly and in good faith terminated, he gains no right to commissions. 
Ile loses the labor and effort which was staked upon success. And in such. 
event it matters not that after his failure, and the termination of his agency, 
what he has done proves of use and benefit to the principal. In a multitude 
of cases that inust necessarily resuit. He may liave introduced to eacli other 
parties who otherwise would bave never met; he may liave ereated im]]res- 
sions which, under later and more favorable circnmstances, naturally leud 
to and materially assist in the consuinmation of a sale; he may bave planted 
the very seeds from which others reap the harvest ; but ail that gives bim no 
claini. It was part of lils risk tliat, falling himself, not successful in fulfill- 
ing his obligation, others might be left to some extent to avait themselves 
of the fruit of his labors. « * * 

"This, however, nuist be taken with one important and uecessary limita- 
tion. If the efforts of the broker are rendcred a failure by the fault of the 
employer ; if capriciously lie charges his mind after the purcliaser, read.v 
iind willing, and consenting to the prescribed ternis, is produced ; or if the 
latter déclines to complète tlie contract because of some defeet of title in 
the ownership of the seller, some unreiuoved incumbrance, some defeet whicli 
is the fault of the latter, then tbe broker does not lose his commissions. 
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And that upon the familiar priiiciiile tbat no one can avail hiiiisplf of tho 
nonperformance of a condition précèdent, who bas liimself occasioucd its non- 
performance. * * * 

"One other principle applicable to sucli a contraet as existed in the présent 
case needs to be kept in view. Where no time for the continuance of the 
contraet is fixed by Its ternis, either party is at llberty to ternilnate it at 
will, subject only to the ordlnary re<inirements of good faith. Usually the 
broker Is entitled to a fair and reasonable opportunlty to perforni bis obliga- 
tjon, subject, of course, to the right of the seller to sell independently. But 
that having been granted hlni, the rlght of the principal to terminate bis 
authority is absolute and unrestricted, exeept only that he may not do it 
in had falth, and as a mère device to escape the payment of the broker's 
commissions. Thus, if in the niidst of negotiations instltuted by the broker, 
and which were plainly and evldently approaching success, the seller should 
revoke the authority of the broker, with the view of concluding the bargaln 
without his ald, and avoiding the payment of commissions about to be earned, 
.it might well be said that the due performance of his obligation by the 
broker was purposely prevented by the principal. But if the latter acts In 
good faith, not seeking to escape the payment of commissions, but moved 
fairly by a view of his own interest, he has the absolute right, before a bar- 
gain is made, while negotiations remain unsuccessful, before commissions 
are earned, to revoke the broker's authority, and the la.tter cannot thereafter 
daim compensation for a sale made by the principal, even though it be to a 
customer with whom the broker unsuecessfuUy negotiated, and even though, 
to sorae extent, the seller might justly be said to hâve avalled hiniself of 
the fruits of the broker's labor. * * * 

"If, after the broker has been allowed a reasonable time withln which to 
produce a buyer and effect a sale, he has ffUled to do so. and the seller in 
good faith and fairly has terminated the ageney, and souglit other assistance 
by the ald of which a sale is consunnnated. it does not give the original 
broker a right to commissions, because the purchaser is one whom he intro- 
dnced, and the final sale is in some degree aided or helped forward by his 
previous unsuccessful efforts." 

Much of the foreçoinsf quotation was aoproved by the Suprême 
Court in Crowe v. Trickev. 204 U. S. 228, 27 Sup. Ct. 275, SI h. Ed. 
454. 

The judgment is affirmed. 



CONEY ISLAND CO. v. McINÏYRE-BAXTON CO. 

(Circuit Court of Appeals, Bixtli Circuit. November 7, 1912.) 

No. 2.217. 

1. Corporations (S 426*) — Contraot Made by Officer — R.\tification — Ac- 

CEPTANCE of BeNEFITS. 

The acceptance by a corporation for years of ail the benetits of a con- 
traet made in Its behalf by its président, and which was not ultra vires, 
was a ratification, and the corporation cannot thereafter attack its validl- 
ty on the ground of want of authority in the président to make it. 

FEd. Note. — For other cases, see Corporations, Cent. Blg. S§ l^dQ, 1702- 
1704. 1707. 1708, 1710-1716 ; Dec. Dig. | 426.*] 

2. T/icENSES (§ 44*) — Respectixq Real Estate— "License" as Distinguished 

FROM Other Rigtits — Revocation — "Interest" in Lano. 

Plaintifï owned and conduoted an annisement park. in which défendant 
orcrnted certain devices. paying plaiiitiff a percentage of their earnings 
for tbe privilège. In settlement of a disagreement between theni. a con- 
traet was made by which défendant transferred to plaintiff a part of its 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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capital stock and other property, and whlch provlded that défendant 
Bhould own and operate its devlces as previously, and on the same ternis 
as to percentages, "as long as the présent owners continue to hold their 
stock and the privilèges are granted" by plalntifC. Held, that the con- 
tract was not a mère license, revocable by plaintifE at pleasure, but gave 
défendant a certain interest in the quallfled use and possession of the 
land, to continue during a perlod whose Umits were determined, although 
uncertain in years (citing 4 Words and Phrases, 3696-3709). 

[Ed. Note.— For other cases, see Llcenses, Cent. Dig. §§ 97-99 ; Dec. Dig. 
§ 44.» 

For other définitions, see Words and Phrases, vol. 5, pp. 4133-4141 ; vol. 
8, p. 7691.] 

3. ACKNOWLEDOMENT (5 4*) — CONTBACT AFFECTINO LAND— NeCESSITT OE AC- 

KNOVyLEDOMENT— "DEED"r-"LEASE." 

Such contract was not, however, a "deed, mortgage, or lease of any es- 
tate or interest In real property," within the meaning of Rev. St Ohio, 
§ 4106 (Gen. Code, § 8510), requiring such instruments to be witnessed and 
acknowledged, since the rlght of use and possession given défendant there- 
by was not exclusive, but merely a limited and quallfled right, shared vvlth 
plaintiff, for certain purposes and certain perlods, and, being in writing 
and slgned by the parties, was valid. 

[Ed. Note.— For other cases, see Acknowledgment, Cent. Dig. §§ 7-21; 
Dec. Dig. § 4.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1919-1924; 
vol. 5, pp. 4043-4049 ; vol. 8, pp. 7630, 7702, 7703.] 

4. CoNTBACTS (§ 176*) — Construction— Questions for Jubt. 

The provisions of such coutraot as to its duration are ambiguous, and 
Incapable of a definite construction as matter of law, except that defend- 
ant's tenure cannot fairly be held to continue so long as any concessions 
or privilèges may be granted to others by plaintiff, and wlth that limita- 
tion the construction of the contract in that respect is a proper question 
for the jury, considering it in the llght of the relations of the parties 
and the circumstances surrounding its exécution. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 767-770, 917, 
956, 979, 1041, 1097; Dec. Dig. § 176.*] 

In Error to the Circuit Court of the Unitedi States for the Western 
Division of the Southern District of Ohio. 

Action at law by the Coney Island Company against the Mclntyre- 
Paxton Company. Judgment for défendant, and plaintiff brings error. 
Reversed. 

The plaintiff In error owns and conducts an amusement park on the Ohio 
river near Cincinnati. It brought this suit to recover possession of those por- 
tions et Its promises on wUich stood certain amusement devlces owned by de- 
fendant, Including roller coaster and merry-go-round. The facts requiring 
présent statement are thèse : 

For many years past plalntifC has granted, from year to year, privilefres or 
concessions for operating at Its park amusement schemes of varions kinds, in- 
cluding those above referred to. One Hunt, who held the privilèges at Coney 
Island for varions devlces, including those above mentioiied, died in 1901. 
Thereupon hls représentative conveyed ail bis rights, including the amusement 
structures, to Malcolm W. Mcintyre and David C. Paxton for Ç2,650 ; the 
money for this purpose (and $350 in addition) belng borrowed from one 
Brooks, the président of the plaintiff company. The note therefor was duly 
paid in Installmeuts, wlth Interest. The devlces were operated in the name of 
Mcintyre & Paxton, as a partnership, until 1004, when the business was ineor- 
porated under the name of the "Mcintyre-Paxton Company," wlth a capital 

•For other cases see same topic & S humbee In Dec. & Am. Diga. 1907 to date, & Eep'r Indexe* 
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stock of ÇC,000 ; Mclntyre and Paxton couveying to the new corporation the 
assets belouging to tlie former parluersliip (wliicli had beeu materially in- 
creased since tlie original yurcliase truni tluutj, at a considération of about 
$10,000, talving iu iiayment tlie eutire capital stock of the new corporation and 
tlie latter's note to Mclntyre and l'axtou for $10,300. ïhe corporation paid its 
tirst dlvidend in 190Ô. l'iaintift' deniauded one-half the dividend, upon the 
ground that it was entltled to one-half the stock in the défendant Company ; 
the spécifie claini beiiig that Thomas W. l'axton, who was the gênerai man- 
ager of the plaiutifC Company at the tinie of the purcliase of Hunt's rights, 
acquired by that purchase a one-half interest tlierelu, and became the légal 
owuer of one-half the partnership assets of Mclntyre & Paxton, and of one- 
half the stock of the Meintyre-Paxton Company, in trust for the plaintiflf. 
Mclntyre did not, at the tiine, dispute plaintiiï's claim, although uiKin the 
trial below disputing it, and attributing bis prior acquiescence to the fact that 
lie was then the gênerai superiiitendent of plaintifC and could not alford to do 
otherwlse. David C. Paxton has always denied plaintiff's contention. Thom- 
as W. l'axton died before the controversy arose. 

Plaintiff brouglit suit in equity to obtain adjudication of its claiœed rights. 
The suit was settled and the Mil disiiiissed on plaintiff's motion, upon the 
making of the following written agreeineut : 

"Mémorandum of agreement entered into this 7th day of February, 1906, by 
and betweeu the Coney Island Company aiid the Mclntyre & Paxton Com- 
pany : 

"First. The Mclntyre & Paxton Company are to deliver to the Coney Is- 
land Company one-half of ail the stock of the Mclntyre & Paxton Company ; 
also to turu over to the Coney Island Company one-half of the amount of 
the notes given by the Mclntyre & Paxton Conipany to M. W. Mclntyre and 
D. C. Paxton. 

"It is further agreed that the said D. C. Paxton shall draw from the said 
Mclntyre & Paxton Company the sum of five hundred (.ïôOO.OO) dollars, being 
paymeut in full for ail past extra services. Tlien the Coney Island Company 
shall draw the sum of two thousand (.$2,000.00) dollars from the said Mclntyre 
& Paxton Company, being in payment in full for past dividends up to this 
date ; the other stockliolders having drawn their dividends. Then the Com- 
pany of the Mclntyre & Paxton Company shall own ail of the amusement 
schemes as they were owned previous, and run them just as they bave in 
the past, paying the same percentage to the (^oney Island Company for the 
privilèges. The said D. C. Paxton to take charge of the same, and for his 
services he shall recelve the sum of seventy-flve ($75.00) dollars per month 
while operating the same. 

"Should any other schemes of amusement be built or purchased, they shall 
be paid for as the holders of the stock deslgnate, but it is hereby agreed that 
the Coney Island Conipany will, and does permit, the other stockholders to 
draw upon their one-half of the stock the sum of two-thirds of ail dividends 
made. The Coney Island Company accopting one-third of the amount of divi- 
dends made for their one-half of the stock. This Contract to continue as long 
as the présent owners continue to hold their stock and the privilèges are 
granted by the Coney Island Company. AU repairs and expenses incurred 
by the Mclntyre & Paxton Company are to be paid by the company before 
any dividends are paid. 

"This contract signed in duplicate this 7th day of February, 1906." 

The agreement was signed by plaintifî and défendant, as well as by Mc- 
lntyre and D. C. Paxton. Certiflcates representing one-half the capital stock 
of the défendant company were indorsed and delivered to plaintiff. The 
transfers, however, were not registered upon defendant's books. One-half the 
amount of the Mclntyre & Paxton note was, by indorsement thereon, made 
payable to plaintiff. The $500 provided to be paid to Paxton for past extra 
services, as well as the $2,000 payable to plaintiff for past dividends, were 
duly paid. The défendant continued thereafter to operate the devices during 
the amusement seasons from year to year, until and including 1910, on the 
same rental as before February 7, 1006 (vix., one-third the gross receipts 
from sucli opération, défendant paying one-half the wages of plaintiff's cash- 
ier) ; I^axton receiving for his services $75 per month, as provided la the 
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1900 contract, and dividends being pald in tlie proportion provided tliereby. 
In 1910 plaintilï criticlsed a portion, at least, of défendant'» devlces, as out oï 
date and inadéquate, and uegotlations were liad witli respect to tlieir im- 
provement. Tliere was tostimouy tendiug to sliow tliat thèse criticisms were 
justifled. On January 14, 1911, Mclntyre and l'axton, on behalf of the défend- 
ant, offered to purcliase plaiutiff's interest in tlie défendant company for $2,- 
000, or, with the approval of plaintiff, to expend for the next seasou not )ess 
than $3,500 for the iniprovemeut and betternient of the amusement schenies. 
No satisfactory agreement was reached, and ou February 4, 1911, plaiutitî's 
board of direetors passed a resolution not to graut défendant privilèges for 
the season of 1911, and directiug plaintifC's officers to recpiire défendant forth- 
with to remove its buildings, machinery, and apparatus froin the park. Tlie 
resolution also announced the termination of the provisions of the 1906 agree- 
ment, by whlch the payiuent of ^75 per raonth to l'axton was assented to, and 
the Mclntyre & Paxton stockholders allowed to draw two-thirds of the divi- 
dends. Défendant and l'axton gave notice that they iusisted "upon their 
rights and privilèges under their contract" of February 7, 190G, and proposed 
to continue opérations for the ensuiug season. 

Xhereupon plaintiff began this suit, and innnediately after, withont further 
notice to défendant, dismantled and removed defeudant's buildings and appa- 
ratus. Privilèges were granted to other concessioners for the ensuing season 
for some, at least, of the devices formerly operated by défendant; plaintiff 
conveyiug to one of the concessioners a portion of its stock in the défendant 
Company, but whether before or after suit begun does not appear. Upon the 
trial below défendant contended that tlie lOOK agreement should be construed 
as grantiug défendant the amusement privilèges in (piestion so long as the 
owners of the stock in the défendant Company, who were such owners on 
February 7, 1906, should own their stoclv, and privilèges of opération of amuse- 
ment schemes and devices should be granted out l)y tlie Coney Island Com- 
pany; that it to say, to any one. It also clainied, apart from the contract 
of February 7th, the right to possession during tlie season of 1911, by reason 
of the niaking of a contract between plaintift and défendant and the Camm 
& Lanlgan Company for the opération by the latter company of a concession 
held by défendant. By cross-petition, damages were clainied for the destruc- 
tion of and in jury to defeudant's buildings and devices, some of which, at 
least, were sliown to bave been removed with uunecessary injury thereto. 
l'iaiutlffi contended that tlie i90() contract was merely a license revocable at will, 
and continued only so l(nig as plaintiff should actually grant to défendant the 
privilèges of opération in (piestion. It is not clainied that the concessions were 
granted défendant otherwise than from seasou to season, unless by the ternis 
of the 1906 contract. If the agreement was only from season to season or 
year to year, plaintiff had the right, apart from the Canim & Lanlgan arrange- 
ment, to terniinate defeudant's concessions at the time phiintiff attempted 
so to do. l'IaintifC also contended that the 1906 contract was invalid as a 
graut of privilèges for a defluite term other than from year to year; First, 
for lack of autbority lu plaintiff's président to make a contract so construed; 
and, second, because, if so construed, it was not executed and acknowledged 
as required by the statutes of Oliio. 

The trial court held tluit I^rooks, as président and gênerai manager, w'as 
given apparent autbority to mal;e the agreement, that tlie latter was ratified 
by plaintiff, and it estopped from denying lîrooks' autbority, adniitted testi- 
niouy of oral statements of plaintiff's président lu connection with the exécu- 
tion of the contract tending to support defeudant's contention, and submitted 
to the jury this question of construction, holding that tlie term "présent own- 
ers" meant Mclntyre aud l'axton and their relatives, who held certain quali- 
fying shares out of Mclntyre aud l'axton's one-half of the stock. The jury 
fouud the right of possession to be in the défendant by virtue of the 1906 
agreement, aud assessed defeudant's damages at .fin.OOO. Judgnient was ren- 
dered accordiugly, with provision that défendant retain possession of the 
premise.s "as long as the owners of the stock in the Mclntyre & Paxtou Com- 
pany, who were ownei-s of said stock on February 7. 190(i, iirior to the signing 
of said contract, sliall own their stock, aud privilèges of opération of amuse- 
ment schemes and devices are granted by the Coney Island Company." 
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Peck, Shaffer & Peck, and Waite & Schindel, ail of Cincinnati, Ohio, 
for plaintiff in error. 

B. T. Archer, Rufus B. Smith, and Chas. A. Groom, ail of Cin- 
cinnati, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). [1] 
1. We find it unnecessary to consider the question of real or apparent 
authority in plaintifï's président to make the contract. The agreement 
was not ultra vires the corporation. The latter has never attempted 
to repudiate it. On the contrary, it has received and retained sub- 
stantial benefits under the contract, including the concession of plain- 
tiff's claimed ownership of one-half the stock, the payment of $2,000 
as dividends accrued préviens to February 7, 1906, and the receipt of 
annual dividends from the latter year until 1910. Moreover, the cor- 
porate action of February 4, 1911, expressly recognized the existence 
of the contract. Its ratification is thus established. Indianapolis Rol- 
ling Mill V. St. Louis, etc., R. Co., 120 U. S. 2.S6, 7 Sup. Ct. 542, 30 
L. Ed. 639; Railwav Companies v. Keokuk Bridge Co., 131 U. S. 
371, 381, 9 Sup. Ct. 770, 33 T. Ed. 157. 

[2] 2. Was the agreement, so far as it attempted to give défendant 
a right to occupy plaintiff's land, merely a revocable license? As said 
in Morrill v. Mackman, 24 Mich. at page 282, 9 Am. Rep. 124: 

"A license is a permission to do soiiie act or séries of acts on tlie land of 
tlie licensor wltlioiit liavins any permanent interest in it, * * * It is 
founded on personal confidence, and, therefore, not assignable. * * * It 
niay be glven in \vritin.K or by paroi ; it niay be witli or witliont considération ; 
but in eltlier case it is subject to revocation, tbonfçh constitntlng a protection 
to the party acting under it until tlie révocation takes place. Wliere nothing 
beyond a mère license Is contemplated. and no Interest In the land is proposed 
to be created, the statute of frauds has no application, and the observance 
of no formallty is iniiiortant. But there niay also be a license where the under- 
standing of the parties has in view a privilège of a less precarlous nature. 
* * * Wherever, in short, the purpose lias been to give an interest in tha 
land, there inay lie a license ; but there would also be something more tlian a 
license, if tlie proper fornialities for tlie conveyance of the proposed interest 
liave been observed. Wliat that Interest shall be called in the law niay dé- 
pend upou the character of the iiossessioii. occupancy, or use the promlsee 
is to hâve, the time it is to continue, and iierhaps upon the mode in which the 
compensation, if any, is to be niade therefor." 

See, also, State v. Holmes, 38 N. H. at page 227; Baltimore & H. 
■ R. R, Co. V. Algire, 63 Md. 319, 322 ; De Haro v. United States, 5 
Wall. 599, 627, 18 L. Ed. 681 ; Johnson v. Skillman, 29 Minn. 95, 98, 
12 N. W,. 149, 43 Am. Rep. 192; Nowlin Lumber Co. v. Wilson, 119 
Mich. 406, 410, 78 N. W. 338; Mumford v. Whitney, 15 Wend. (N. 
Y.) 381, 388, 30 Am. Dec. 60. 

We think it a misnomer to call the agreement before us a mère li- 
cense. As construed below, it was not intended to continue merely at 
the will of the plaintiff. It recognized an interest in défendant in the 
qualified use and possession of plaintiff's land. It was intended to con- 
stitute a limitation upon plaintiff's sole use and possession of its land, 
.'0 far as inconsistent with defendant's qualified and concurrent right 
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of possession, and to the extent necessary for the performance of the 
contract. It was not for an indefinite or permanent term, in a strict 
sensé, but was to continue during a period whose limits were deter- 
mined, although as yet uncertain in years. It pertained to the use of 
Personal property, in whose bénéficiai use plaintiff was directly in- 
terested. It provided for action to be donc on plaintilï's land for its 
benefit, not merely to be derived from its interest in the défendant, but 
through compensation to be paid directly to plaintifï for right to so 
operate. The défendant, moreover, as well as the plaintifï, was under 
express obligation to perform it. Such rights, we think (if effectively 
conveyed), amount to an interest in the land, as distinguished from 
a mère license. Stambaugh v. Smith, 23 Ohio St. 584, 591 ; Ormsby 
V. Ottman (C. C. A. 8), 85 Fed. 492, 497, 29 C. C. A. 295 ; 4 Words 
and Phrases, 3696, and following. 

[3] But the validity and effect of the instrument is governed by the 
laws of Ohio. McCormick v. Sullivant, 10 Wheat. at pa^e 201, 6 
L. Ed. 300; DeVaughn v. Hutchinson, 165 U. S. 566, 570, 17 Sup. Ct. 
461, 41 L,. Ed. 827. The agreement satisfied the Ohio statute of 
frauds (section 4198, Rev. Stat. ; G. C. § 8620), which requires that 
grants of interests in lands be "by deed or note in writing, signed by 
the party, etc." Unless, therefore, the agreement is required to be 
executed with the formalities demanded by section 4106 of the Revised 
Statutes (G. C. ■§ 8510), it is sufficiently executed. We find nothing 
in the décisions of the Suprême Court of Ohio opposed to this view. 
Rodefer v. Railroad Co., 72 Ohio St. 272, 74 N. E. 183, 70 L. R. A. 
844, merely détermines that a siding or svvitch track, constructed by 
the railroad company from the railroad to the manufacturer, at the 
expense and over the land of the latter, solely for its benefit and for 
the sole purpose of afi^ording it facilities for receiving and shipping 
freight, and under a written agreement, silent as to the lerigth of time 
it is to remain, may not be maintained by the railroad company against 
the objection of the manufacturer; that agreement, so far as the right 
of the railroad company is concerned, being held merely a license, rev- 
ocable at the option of the licensor or bis grantee. Fowler v. Dela- 
plain, 79 Ohio St. 279, 87_N. E. 260, 21 E. R. A. (N. S.) 100, décides 
no proposition of spécial interest to this case, unless that mère naked 
acquiescence in the construction of valuable improvements, or the ex- 
penditure of money on the faith of the license, will not render it irrév- 
ocable. 

The case most relied on by plaintiff is Yeager v. Tuning, 79 Ohio 
St. 121, 86 N. E. 657, 19 L. R. A. (N. S.) 700, 128 Am. St. Rep. 679, 
where it was held that : 

"A paroi agreement by .several adjoining landowuers to ereet niid maintain 
téléphone pôles on tlieir respective lands. and to contiibnte eipially to the ex- 
pense of stringing wircs thereon, and of operating a téléphone line, does not 
create an easeinent, but is merely a paroi license, and is revocable by any one 
of such owners, although in reliance thereou the pôles hâve been erected and 
the line constructed." 

But the agreement there involved was, in fact, entirely oral. Wheth- 
er plaintiff's seal is attached to the contract before us does not clearly 
appear from the printed record. In Ohio the distinction between oral 
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and paroi contracts seems to hâve been obliterated by section 4, R. S. 
(G. C. § 32), which abolishes private seals. 

3. Section 4106 of the Revised Statutes of Ohio (section 8510, G. 
C.) provides that a "deed, mortgage, or lease of any estate or interest 
in real property, shall be signed by the grantor, mortgagor, or lessor, 
and such signing shall be acknowledged by the grantor, mortgagor, or 
lessor" in the présence of two attesting and subscribing witnesses, the 
signing of the instrument to be acknowledged by the grantor, mort- 
gagor, or lessor before one of certain named officers, who is required 
to indorse thereon a certificate of such acknowledgment. A lease for 
a term not exceeding three years is excepted from the opération of this 
statute. R. S. § 4112; G.. C. § 8517. Plaintiff contends that ail agree- 
ments authorizing the spécial use of lands for particular purposes, 
whether for a definite or an indefinite period of time, and although 
"executed" and followed by the érection of valuable improvements, 
confer but a revocable Hcense vvhen not executed in conformity with 
this statute. 

Plaintifï relies upon Wilkins v. Irvine, 33 Ohio St. 138. The action 
there was by cross-petition for rescission of contract of purchase and 
for return of purchase money paid, on the ground that the agreement 
referred to constituted an incumbrance. It was decided, as stated in 
the first syllabus, that: 

"A written Hcense, without seal and unacknowledged, to enter upon and 
imtied water pipes In the land of anotlicr, with privilège to enter and repair 
them, créâtes no interest In, nor incumlirance upon, the land such as wlll dis- 
able the owner thereof from making a good and sufflcient deed conveying a 
good title thereto." 

Manifestly, the language of the syllabus is not a décision that a con- 
tract like that before us amounts only to a revocable Hcense. The 
opinion states that: 

"From two considérations a majority of the court think a case for a rescis- 
sion of the contract is not niade by the cross-petition. 

"(1) An interest in, or permanent incumbrance upon, land in this state, ean 
only arise from some of the modes provided for or recognized in law. If it 
exists in this case, the incumbrance was created by a writing without seal 
and unacl'tnowledged, and unaccompanled by actual possession. The statute 
(S. & C. § 6458) provides 'that when any man * * * shall exécute, within 
this state, any deed, mortgage, or other instrument, by whIch any lands, tene- 
ments, or hereditaments shall be conveyed or otherwise incumbered in laiv, 
such deed, mortgage, or other instrument of writing shall be signed, sealed. 
etc., and such signing and sealing shall be acknowledged by such grantor or 
maker in the présence of two witnesses, who shall attest such slgniijg,' etc." 

The writing there in question was said to be "at most a Hcense to 
enter upon the land for a spécifie purpose," and to create no incum- 
brance upon or easement in the land. The policy of the statutes was 
referred to as "requiring that contracts respecting the title to land 
shall be by deed or other written instrument under seal." The other 
considération was that such instrument was not recorded or record- 
able ; and as the pipes were hidden from, view in the ground, and the 
licensee without visible open possession of any portion of the land, 
Wilkins was "an innocent purchaser, and in relation to him there is 
no such incumbrance of the land as will afïect the title Irvine has 
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lendered him." Not only is the question of statutory exécution con- 
nectée! in the opinion with questions of possession and notice, but it 
is the rule of the Suprême Court of Ohio that the proposition decided 
is only that stated in the syllabus of the case. We tliink Wilkins v. 
Irvine does not décide that, even under the statute then existing, the 
contract before us created only a revocable license. In Yeager v. 
Tuning, supra, the syllabus in AVilkins v. Irvine, to which we hâve 
referred, was quoted as stating the law of Ohio. But none of the 
cases since Wilkins v. Irvine are décisive of the question of statutory 
construction. 

But, assuming that Wilkins v. Irvine does construe the then exist- 
ing statute as applying to an instrument of the kind we are consider- 
ing, does it follow that such must be the construction of the présent 
statute? It will be observed that the words "or other instrument" 
and "otherwise incumbered in law," italicized in the opinion of the 
court in Wilkins v. Irvine, are not foUnd in the présent statute. In 
absolute légal strictness the words, "a deed, mortgage, or lease, of any 
estate or interest in real property," are broad enough to embrace an 
instrument conferring rights such as are attempted to be conferred 
by the agreement in question. But for some reason the Législature 
saw fit to change the statute, and, in fact, since the décision in Wilkins 
V. Irvine. It is to be presumed that some reason for the change was 
in the législative mind. It surely was not intended to make the statute 
broader than before. There is much to commend itself in the vievv 
that the Législature intended to narrow the statute, and confine its 
opération to such instruments as in common parlance would be re- 
garded as deeds, mortgages, or leases, and are usually recorded as 
such, leaving the statute of frauds as a sufficient protection in other 
cases. 

In plaintifif's brief the relations of the parties towards the land 
and the amusement devices are (with certain irrelevant omissions) thus 
f airly stated : 

"ïiie scliemes were in tlie Couey Island l'ark, and there was no access to 
them except througb tlie park. • • * Tlie nianagemeut of the Islaud 
chargcd admission to the park, and reserved the right to say who shonid and 
who shoiild not be admitted. ïhe booths, etc., were watched and entered 
wben occasion requlred by tlie Coney Island i)ollce. They were used by the 
défendant bnt 100 days each year. The reniainder of the time they were in 
the exclusive i)ossession of tlie plaintiff. During tlie entire year the plaintiff 
ocoupied the spaces underneath the roller coaster strnctnre for i)iling grave! 
and by roadway. ïhe electrie llglit globes were furnlshed by tlie plaintiff 
for lightlng. and also the electrie current and water. In tinies of high water, 
the plaintifC wonld protect the structures and tie them down with cables. 
The défendant inade no use of the land, and elainis no rlght to inake use of 
the land. for any other than tlie oue particular purpose of running the re- 
spective amusement device on each particular spot." 

The instrument before us does not purport to be what is known 
in common parlance as a deed, a mortgage, or a lease. The tenn 
"lease" usually implies an instrument by which the exclusive posses- 
sion of land is given for a limited period. The term "deed" is usually 
employed to indicate an unconditional transfer of an interest in land. 
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Eaton V. White, 18 Wis. 543, 545 ; Nowlin Lumber Co. v. Wilson, 119 
Mich. 406, 410, 78 N. W. 338; National Bank v. Tennessee Coal, 
Iron. etc., Co, 62 Ohio St. 564, 582, 57 N. E. 450; Lynch v. Moser, 
72 Conn. 714, 719, 46 Atl. 153; Roberts v. Lynn Ice Co., 187 Mass. 
402, 406, 73 N. E. 523. The définition of a deed as "an instrument 
in writing, signed, sealed, and delivered," has no application hère, for 
there is distinct enumeration of deeds, mortgages, and leases. There 
is in this case no attempt to make an absolute transfer, either of the 
sole title or sole right of possession, of any interest in the land. Plain- 
tiff's otherwise sole and exclusive right of possession is merely lim- 
ited by a qualified and concurrent possession shared by défendant 
with plaintiff for certain purposes and for certain periods. 

We are constrained to liold that the agreement was not within sec- 
tion 4106 of the Revised Statutes. It is to be noted, however, that 
the judgment is broader than warranted, in that it awards défendant 
possession in form exclusive. 

[4] Does the 1906 agreement unambiguously déclare the term of de- 
fendant's tenure thereunder? It was to continue as long as "the 
présent owners continue to hold their stock," and as long as "the priv- 
ilèges are granted by the Coney Island Company." Mcintyre and 
Paxton had been, in form, owners of ail the stock until the making of 
the agreement, and Paxton at least claimed they had actually been its 
owners. On the other hand, the Coney Island Company claimed to 
own one-half the stock. However, by the settlement agreement, which 
spoke from its date, ail parties became "présent owners" of the stock. 
We think the contract, taken in connection with the circumstances, 
cannot be in this particular definitely construed, as matter of law, but 
that the meaning of the phrase "présent owners," as intended by the 
parties, was for the jury; and for the purpose of aiding in this in- 
terprétation the circumstances surrounding the adoption of the phrase 
and out of which it grew were properly resorted to. Reed v. Insur- 
ance Co., 95 U. S. 23, 31, 24 E. Ed. 348. It was proper to receive the 
testimony of Brooks' contemporaneous statement to the effect that 
the arrangement would continue as long as Mcintvre and Paxton 
lield their stock. Gilmer v. Stone, 120 U. S. 586, 590^ 7 Sup. Ct. 689, 
30 L. Ed. 734; Crosley v. Reynolds (C. C. A. 6) 196 Fed. 640. 

The clause "as long as the privilèges are granted" is also ambiguous : 
(1) Plaintiff claims the meaning is "as long as thèse privilèges are 
granted to the Mcintyre & Paxton Company," although the latter is 
not named in terms ; (2) défendant claims it means "as long as [any] 
privilèges are granted out by the Coney Island Company" (for opéra- 
tion by concessioners, as distinguished from direct opération by the 
Coney Island Company) ; and there is the intermédiare meaning (3) 
"as long as thèse privilèges (those then held by or thereafter granted 
to the Mcintyre & Paxton Company) are granted" (to any one, as dis- 
tinguished from a direct opération by plaintiff). 

We think the language of the contract does not fairly permit the 
second of thèse constructions, being the one upon which the judgment 
was based. The provision that défendant "shall own ail of the amuse- 
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ment schemes as they were owned previous and run them just as they 
hâve in the past," and ail the provisions of the contract taken together, 
satisfy us that "the privilèges" referred to in the final clause relate 
only to the devices then being operated (or which during the term 
of the contract might corne to be operated) by the défendant; and the 
testimony of Brooks' statement could not be received to vary in this 
respect the contract, which was to this extent unambiguous. The 
judgment as to the time défendant was entitled to retain possession 
was thus erroneous, as being too broad; and this error also directly 
affected the recovery of damages, because of the charge that in deter- 
mining the value of the structures the length of time the défendant 
had the right to maintain them should be considered. 

As between the first and third constructions, however, a choice must 
be made according to the intent of the parties. Neither construction 
is inconsistent with a reasonable interprétation of the language used. 
The évidence, taken together, did not render the ambiguity between 
the first and third constructions hopeless of solution. This question 
also was for the jury, and it had the right to whatever aid might be 
found in Brooks' statement (if made) 'that défendant could operate 
there so long as the Island ran or privilèges were granted any one. 
We cannot say that the alleged assurance may not hâve been one of 
the causes inducing the making of the contract. which was one of 
settlement and compromise. That this alleged statement or représenta- 
tion was literally inconsistent with the contract, and went beyond the 
ambiguity which exists, and so could not hâve effect to its full extent, 
does not prevent its being admissible in solving the ambiguity to the 
extent we find it exists. 

The uncertainty in defendant's tenure suggests serions difficulties 
in measuring damages, if défendant shall recover on another trial. 
As this subject has not been discussed by counsel, we content our- 
selves with this référence. 

For the errors pointed out, the judgment of the Circuit Court is 
reversed, and the cause remanded for a new trial. 



UNITED STATES v. HOME COAL & COKE CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. October 21, 1912.) 

No. 3,775. 

Mines and Minebals (§ 11*) — Coai, Lands — Validitt of Eniry. 

Kev. St. §§ 2347-2350 (U. S. Comp. St. 1901, pp. 1440, 1441), aiithorizlng 
the eiitry of coal lands, contain no provision requlring an applicant to 
State that the entry is for bis sole use and benefit, and sucli an entry by 
a qualifled person is not invalid because made In part for the benefit of 
others who are also qualifiée! to make the entry, and there is no purpose 
to évade the restrictions as to quantity. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 14, 
17 ; Dec. Dig. § 11.*] 

*For otlier cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Suit in equity by the United States against the Home Coal & Coke 
Company and the Baldy Coal Company. Decree for défendants, and 
complainant appeals. Affirmed. 

This action was brought by the United States to caneel a patent for tbe E. 
% of tlie S. B. Vi of section 23, townslilp 32, range 64, Las Animas county, 
Colo., issued to Samuel Haigh, November 14, 1904. The patent was based upon 
private entry No. 327 made by Haigh Angust 30, 1904, under section 2347, 
R, S. U. S. (U. S. Comp. St. 1901, p. 1440), whlch section reads as follows: 

"Sec. 2347. Every person above the âge of t^yenty-one years, who is a citi- 
zen of the United States, or who has declared his intention to become such, 
or any association of persons severally qualified as above, shall, upon ap- 
plication to the reglster of the proper land otilce, hâve the riglit to enter, 
by légal subdivisions, any quantity of vacant coal lands of the United 
States net otherwise approprlated or reserved by compétent authorlty, not 
exceeding one htindred and sixty acres to such indivldual person, or three 
hundred and twenty acres to such association, upon payment to the receiver 
of not less than ten dollars per acre for such lands, where the saine shall be 
sltuated more than fifteen miles from any eompleted railroad, and not less 
than twenty dollars per acre for such lands as shall be witliin fifteen miles 
of such road." 

Section 23.50, R. S. U. S. (U. S. Comp. St. 1901, p. 1441), bearing upon the 
sanie subject, is as follows; 

"Sec. 2350. The three preceding sections shall be held to authorlze only one 
entry by the same person or association of persons ; and no association of 
persons, any member of which shall liave taljen the beneflt of such sections, 
either as an indivldual or as a memlier of any other association, shall enter 
or hold any other lands under the provisions thereof ; , and no member of any 
association which shall hâve taken the benefit of such sections shall enter 
or hold any other lands under their provisions; and ail persons clalming 
under section twenty-three hundred and forty-eight shall be required to prove 
their respective rights, and pay for the lands filed upon wlthin one year from 
the time prescrlbed for filing their respective claitns ; and upon fallure to flle 
the proper notice, or to pay for the land within the required perlod, the same 
shall be subject to entry by any other qualified applicant." 

The foUowing is the application of Haigh for private entry of the land lu 
question: 

"Application for Private Entry of Coal Land. 

"I, Samuel Haigh, hereby apply, under the provisions of the Revised Stat- 
utes of the United States relatlng to the sale of coal lands of the United 
States to purchase E. V2 S. E. % of section 23 in township 32 S. of range 64 
W. of the 6th P. JI., in the district of lands subject to sale at the land office 
at Puel)lo, Colorado, and containing 80 acres; and I solemnly swear that no 
portion of sald tract is in the possession of any other party ; that I am 
twenty-one years of âge. and that my father, William Haigh, declared his 
intention to become a citizen of the United States when I was a minor, of the 

âge of eight years ( citizen of the United States), (or bave declared my 

intention to become a citizen of the United States), and hâve never held or 
purchased lands under said act, either as an indivldual or as a member of 

an association ; and I do further swear that I am well acquainted witti 

the cbaracter of said descrlbed land, and with each and every légal subdivi- 
sion thereof having frec|uently passed over the same ; that my knowl- 

edge of said land is such as to enable me to testify understandingly 

with regard thereto ; that from knowledge and bellef each and every légal 
subdivision of sald land contalns large deposits of coal and is chiefly valu- 
able therefor, and Is more valuable for coal mlning than for agricultural 
purposes ; that there is not to my knowledge, wlthin the limits thereof, any 
vein or Iode of quartz or other rock in place, bearing gold, silver or copper, 
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and that there Is not within the limlts of said land, to my tnowledge, any 
valr.able deposit of gold, silver or copper ; so help me God. 

"Samuel tlaigh. 
"State of Colorado, 

"Las Animas County— ss.: 
"Suliseribed and sworn to before me this 24th day of Angust. 1004. 
"[Notarial seal.] Amos F. Ilollenbeck, Notary Public 

"My commission expires December 10, 1005." 

The nonmineral affldavit was as follows: 

"Nonmineral Affidavlt 
"C. D. S.-3. 
"State of Colorado, 

"County of Las Animas — ss.: 
"I. Samuel Haigh, of lawful âge, belng diily sworn, on oath, say that I am 
a citizen of the United States, and a résident of Las Animas county, in the 
State of Colorado, my post office address being at Trinidad in said county : 
that I am the identical person who has, under tlie provisions of tlie Kevised 
Statutcs of the United States relatlng to the sale of coal lands of the United 
States, made application to purchase the E. % S. E. % of section 23 in town- 
ship 32 S. of range 64 W. west of the 6th P. SI. in the district of lands sub- 
ject to sale at the land ofHce at PueWo, Colorado ; that I am well acqualnted 
vvith said land, and with each and every légal subdivision thereof, having 
frequently passed over the same; that my actual, Personal knowledge of 
such land is such that as to enable me to testify understaiidingly in regard 
thereto ; that no portion of said tract is in the possession of any other party ; 
that said land contains large deposits of coal, and said tract and each and 
every légal subdivision thereof is chiefly valuable therefor, and more valuable 
for coal minlng than for agricultural purposes ; that there is not to my 
knowledge, witliiu the limits thereof. any vein or Iode of quartz or other rock 
in place, bearlng gold, silver or copper, and that there is not to my knowl- 
edge, within said lands, any valuable deposit of gold, silver, copper, or min- 
erai other than coal. So help me God, Samuel Haigh. 

"State of Colorado, 

"County of Las Animas — ss.: 

"I hereby eertify that the foregoing nonmineral affldavit was subscribed 
and sworn to before me, and in my présence, by the above nîimed aflîant, a 
creditable person, vs'ho is personally known to me this 24th day of August, 
1904, at my office at Trinidad, Colo., within the Pueblo land district. 

"My commission expires December lOth, 1905. 

"[Notarial seal.] Amos F. Hollenbeck, Notary Public." 

Outside of the afîldavit of citizenship, there was no other représentation or 
statement made by Haigh to the offlcers of the United States having in charge 
the issuance of patents for coal lands, than were contained in the application 
and nonmineral affldavit above set forth. 

The only ground alleged in the bill flled in this action upon which the 
United States seeks to hâve the patent canceled is that Haigh did not enter 
the land in question for his own use and beneflt, but partly for the beneiit of 
John D. Sherman, William O. Sherman, and George W. Haigh, the latter a 
brother of Samuel Haigh, and the défendant corporations. In this connection, 
the bill further allèges: 

"(4) That before, and at the time, he, the said Samuel Haigh, made his ap- 
plication to purchase said land, as aforesaid, said John D. Sherman and Wil- 
liam O. Sherman and George Haigh, hired and induced him, the said Samuel 
Haigh, so to do. That it was then and there agreed by and between John 
D. Sherman and William O. Sherman, George Haigh, and said entryman, 
Samuel Haigh, that John D. Sherman and W. O. Sherman were to pay and 
fnrnish one-half of the purchase priée of said land and to pay for one-half 
of the improvements thereon and that George Haigh and the entryman, Sam- 
uel Haigh, were to pay and furnlsh the other half of said purchase price of 
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said land; it belng tlien and there further agreed by and between theni, tbe 
said Samuel Haigh and George Haigh and William O. Sherman and John D. 
Sberman, that, upon tbe said Samuel Haigh so procuring said land, he, tbe 
said Samuel Haigh, would inujioiliately transfer to William 0. Sherman and 
John D. Sherman a one-half interest iu said land and that George Haigh and 
Samuel Haigh would retain for thcmselves the other one-half interest." 

ïhere is no allégation in the l)ill that either of the Shermans or George 
Haigh were in any wise disqualifled from purchasing coal land under the 
provisions of sections 2317 and 2350, above quoted, either individually or as 
members of an association. 

Tbe défendant corporations answered. the bill, and proofs were takeu. The 
case subsequently came on for hearlng upon pleadings and proof, and the 
court upon such hearlng dismissed the bill for want of equity ; whereupon 
the United States ajipealed the case to this court, assigning as error the dls- 
missal of the bill. 

The évidence established the fact that on September 3, 1904, Samuel Haigh 
conveyed an undlvided one-half interest in the land in question, by warranty 
deed, to John D. Sherman and William O. Sherman, .iointly, for the alleged 
considération of $1; that on December 12. 1904, the défendant the Home Coal 
& Coke Company was incorporated with John D. Sherman, Samuel G. Haigh, 
George W. Haigh. and William O. Sherman as iucorporators ; that on I)e- 
eember 1!), 1904, Samuel Haigh, John D. Sherman. and William O. Sherman, 
jointly, conveyed said land by quitclaim deed to the Home Coal & Coke Com- 
pany for an alleged considération of $12,000 ; that John D. Sherman and 
William O. Sherman are the holders and owners of iiractlcally ail the stock 
of the said Home Coal & Coke Company ; that they are now operating a coal 
mine on said land in the name of the défendant the Baldy Coal Company, 
under a written lease from the défendant the Home Coal & Coke Company ; 
and that on September 3, 1904. four days after the application of Samuel Haigh 
to purehase the land in question as coal land, and on the same day that he 
conveyed a half interest in the land to John IX Sherman and William O. 
Sherman, Samuel Haigh, John I). Sherman. and William O. Sherman executed 
and delivered a trust deed to the public trustée of Las Animas county, Colo., 
conveylng the land in question for the purpose of securing a promissorj- note, 
bearlng even date therewith, payable to the order of the American Savings 
Bank of Trinidad, Colo., two years after the date thereof, for the principal 
siim of $1,600. borrowed money. with interest thereon from date thereof until 
paid at 10 per cent, per annum. payable annually. In order to raise the 
money for the purehase of the land in question from the United States, Haigh 
borrowed the sum of $1,600 from the American Savings Bank of Trinidad, 
Colo. ; John D. Sherman and William O. Sherman signing bis note for that 
sum. Thls trust deed or mortgage was given to seeure that note. Whether 
the conveyance of September 3, 1904, of a half interest in the land to the 
Shermans, was in pursuance of a previous contract that they should hâve a 
half interest in the land, or was given to the Shermans slmply as security to 
protect them against their liability on the note given to the Savings Bank 
and for supplies fnmished to the Haighs whlle they were developing the 
daim, is left by tlie évidence somewhat in doubt. The défendants offered 
no testimony. and the évidence of Samuel G. Haigh and George W. Haigh 
is contradietory ; they testifying at one place that it was given merely as 
security, and at another place giving testimony from which the inference 
might be drawn that it was in pursuance of an original agreement to the 
effect that the Shermans should bave half the land. 

When George W. Haigh was on the witness stand, he testified as foUows: 

"Q. Who made this entry? A. My brothor, Mr. Samuel G. Haigh. 

"Q. Why didn't you make it? A. I had used my flling; I couldn't make it." 

E. B. Lacy and Butler Disman, Asst. U. S. Attys., both of Denver, 
Colo. (Harry E. Kelly, of Denver, Colo., on the brief), for the United 
States. 

John A. Gordon, of Denver, Colo., and J. C. Bell, of Trinidad, Colo., 
for appellees. 
200 F.— 58 
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Before SANBORN and CARLAND, Circuit Judges, and W, H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge (after stating the facts as above). Tak- 
ing the most favorable view of the case made by the appellant, we are 
of the opinion that the judgment below was right. Giving to the évi- 
dence ail that may be claimed for it by counsel for the appellant, the 
case may be stated as follows: That Samuel Haigh at the time he 
made his application to purchase the coal land in question agreed to 
convey one-half thereof to John D. Sherman and William O.' Sher^ 
man, and that his brother, George W. Haigh, was to hâve some inter- 
est in the remaining portion of the land, and that therefore the entry 
of the land was not made for the sole use and benefit of Samuel Haigh. 
The bill wholly fails to allège, and the proof wholly fails to show, 
that John D. Sherman or William O. Sherman had ever purchased 
any coal land from the United States, either individually or as mem- 
bers of any association ; nor is there any allégation or proof that the 
Home Coal & Coke Company or the Baldy Coal Company, as associa- 
tions, had ever purchased any coal land from the United States. In 
regard to George W. Haigh there is the testimony quoted in the fore- 
going statement of facts to the effect that lie had used his filing, giving 
this as the reason why he did not make the application to purchase 
the land in question rather than his brother Samuel. The trouble 
with this testimony is that the bill did not allège as a ground of va- 
cating the patent that any of the parties interested in, the land had 
already purchased ail the coal land they were entitled to purchase 
from the United States. The statement of George W. Haigh that he 
had used his filing is also indefinite and uncertain as to whether he 
ever purchased any coal land in fact from the United States. This 
kind of évidence fails far short of the requirement of the Suprême 
Court in the case of Maxwell Land Grant Case, 121 U. S. 325, 7 Sup. 
Ct. 1015, 30 L. Ed. 949, wherein it is said : 

"In this class of cases tlie respect due to the patent, the presumption that 
ail the preeeding steps roqulred by the law had beeii observed before its Issne, 
the immense importance and necessity of the stabllity of tltles dépendent 
upon thèse officiai instruments, demand that the effort to set them aslde, to 
annul them, or to correct niistakes in them, should only be sviccessfnl when 
the allocations on whlch this is attempted are clearly stated and fully sus- 
talned by the proof." 

The case is argued by counsel for appellant as if Samuel Haigh 
had stated, in the affidavits to which he made oath when he made his 
application for an entry of the land, that said entry was made for his 
own use and benefit ; that the land officers were deceived thereby ; 
and that consequently, if the statement was false, it constituted a f raud 
upon the United vStates. An examination of the application and of 
the nonmineral affidavit, where any such statement would be found if 
it was made at ail, demonstrates that no such statement was ever made, 
and there is no law or régulation requiring it to be made in cases of 
this kind. It is no doubt true that the officers of the land office hâve 
the right to assume, when an individual makes an application to pur- 
chase coal lands, that it is made with knowledge of the law regulating 
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such purchases, and that the applicant is applying to purchase the land 
for his own use and benefit, because the law restricts the amount of 
land that can be purchased by an individual to 160 acres and by an 
association to 320 acres. 

Counsel for appellant relies upon the cases of United States v. Trin- 
idad Coal & Coking Company, 137 U. S. 160, 11 Sup. Ct. 57, 34 L. 
Ed. 640; Hyde v. Bishop Iron Company, 177 U. S. 289-290, 20 Sup. 
Ct. 592, 44 L. Ed. 771; United States v. Keitel, .211 U. S. 370, 29 
Sup. Ct. 123, 53 L. Ed. 230 ; and United States v. Colorado Anthracite 
Company (May 27, 1912), 225 U. S. 219, 32 Sup. Ct. 617, 56 L. Ed. 
1063. 

In United States v. Trinidad Coal & -Coking Company, 137 U. S. 
160, 11 Sup. Ct. 57, 34 L. Ed. 640, the United States brought a suit 
in equity for the purpose of having set aside certain patents for coal 
lands situate in the Pueblo land district, Colo. The entries upon which 
the patents were based were made under the same law as the entry in 
this case. It was held in the case cited that where officers, stock- 
holders, and employés of the Trinidad Coal & Coking Company formed 
a scheme, whereby they made entries in their individual names, but 
really for the benefit of such corporation, of vacant coal lands of the 
United States, and the scheme was carried out and patents issued to 
such individuals, who immediately transferred the légal title to the 
corporation which bore ail the expenses and cost of obtaining the 
lands, and sonne of the members of which had previously taken the 
benefit of the statute relating to the disposai of public coal lands, such 
transactions were in violation of sections 2347, 2348, and 2350, R. S. 
U. S. The case was decided upon demurrer to the bill. Mr. Justice 
Harlan said in delivering the opinion of the court : 

"It is the case of an association seeklng to évade an act of Congress by 
uslug for its own benefit tlie naines of botli its members and employés to ob- 
tain from the government vacant coal lands which it could not legally obtain 
upon entries made in its own name and which it was expressly forbidden to 
enter by reason of some of its members having previously taken the benefit of 
the statute." 

An examination of the whole opinion demonstrates, we think, that 
the reason the entries were held to be fraudulent was that the associa- 
tion, the Trinidad Coal & Coking Company, by the scheme admitted 
by the demurrer, had obtained from the United States more land than 
it was entitled to obtain under the law regulating the purchase of coal 
lands. The facts were entirely différent from those in the case at bar, 
and we do not think the décision rules this case. 

The case of Hyde v. Bishop Iron Company, 177 U. S. 289, 20 Sup. 
Ct. 592, 44 L. Ed. 771, arose under section 2262, R. S. U. S., which 
required a pre-emption applicant to make affidavit that "he has not 
directly or indirectly made any agreement or contract, in any way or 
manner, with any person whatsoever, by which the title which he might 
acquire from the government of the United States should inure in 
whole or in part to the benefit of any person except himself," and also 
provided that, "if any person taking such oath swears falsely in the 
premises, he shall forfeit the money which he may hâve paid for such 
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land, and ail right and title to the same." Mr. Justice Brewer, in 
delivering the opinion of the court, said : 

"It was this statnte wliitli the Land Depaitnieiit fouiid tlie appllcaut had 
vlolated, In tliat lie was seeldnj; to enter a i!<)rti<in of the land, uot solely for 
his own henelit, but also In part for the beiietit of others." 

Manifestly, this case has no application to tlie one under consid- 
ération. 

United States v. Keitel, 211 U. S. 370, 29 Sup. Ct. 123, 53 L. Ed. 
230, was a criminal case. The indictment was for a conspiracy un- 
der section 5440, R. S. U. S., and charged the 11 défendants with 
conspiring with certain named persons and others unknovvn to illegally 
obtain the title to certain coal lands belonging to the United States. 
The case of the United States v. Trinidad Coal & Coking Company, 
supra, was approved, and it was held that under sections 2347-2350, 
R. S. U. S., a person who was qualified to enter coal lands for his 
own benefit was prohibited f roni making an entry ostensibly for him- 
self but in fact as agent for another who was disqualified, and an 
agreement to obtain land for a disqualified person through entries 
made by qualified persons constituted the offense of conspiracy against 
the United States under section 5440. It will thus be seen that it is 
the obtaining of coal land by one who is qualified for another person 
or association who is disqualified, that constitutes the fraud against 
the United States. The facts in the case last cited are vvholly différent 
from the facts in the case at bar, and in neither the case of United 
States V. Coal Company nor United States v. Keitel was it decided that 
a qualified person may not make an entry of coal land for a person 
who is also qualified. 

United States v. Colorado Anthracite Company, supra, was a case 
in which the Anthracite Company was seeking to recover from the 
United States the sum of $3,200 paid by one Stoiber at the time he 
made entry of certain coal lands in the state of Colorado and which 
entries had been held invalid by the commissioner of the gênerai land 
office. The question decided in the case was whether the facts found 
disclosed that Stoiber and the Anthracite Company were engaged in 
an attempt to acquire the land fraudulently in contravention of the 
coal land law. If they were, the company would not be entitled to 
repayment under the act of June 16, 1880, c. 244, § 2, 21 Stat. 287 
(U. S. Comp. St. 1901, p. 1415), which provides that where, from any 
cause, an entry of public land "has been erroneously allowed and can- 
not be confirmed, the Secretary of the Interior shall cause to be re- 
paid to the person who made such entry, or to his heirs or assigns, 
the fées and commissions, amount of purchase money, and excesses 
paid upon the same, upon the surrender of the duplicate receipt and 
the exécution of a proper relinquishment of ail claims to said land." 
It was held that the expression "erroneously allowed," used in the 
statute, dénotes some mistake or error on the part of the land officers 
whereby an entry is allowed when it should be disallowed, and not 
some fraud or false pretense practiced on them whereby an applicant 
.appears to be entitled to the allowance of an entry when in truth he 
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is not. Mr. Justice Van Devanter, in holding that the entry was not 
fraudulent, said: 

"'Wliile the coal land law does not exi^ressly prohibit an entry by one per- 
sou toi- the beueflt of auother, it does liiult the iiuuutity of Uind that may be 
aciiidred thereunder by oue person to 100 acres, "aud the quautity that may 
be acquired by an association of persons to 320 acres and, in exceptioual in- 
stances, 640 acres ; and it déclares that Its sections 'shall be held to authorize 
ouly one entry by the same person or association of persons ; aud no associa- 
tion of persons any niember of which shall hâve taken the benetit of such 
sections, either as an indlvidual or as a member of any other association, 
shall enter or hold any other lands under the provisions thereof ; and no mem- 
ber of any association which shall hâve taken the benetit of such sections 
shall enter or hold any other lands under their provisions.' ïhese restrictions, 
as this court has held, forbid indlviduals and associations from acquiring 
public coal land in excess of the quantities prescribed, whether directly by 
entries in their own names or indirectly by eutries made for their benetit in 
the names of others. xVnd so, one person cannot lawfuUy make an entry in 
the interest of another who has had the beneflt of the law, or in the interest 
of au association where it or any of its members has had the beneflt thereof, 
or in the interest of a person or an association where he or it has not had 
such beneflt, but is seeklng, through entries made or to be made by others in 
his or its interest, to aequire a greater quantity of land than is permitted by 
the law. United States v. Trlnidad Coal & Coking Company, 137 U. S. 160, 11 
Sup. et. 57, .34 L. Ed. 640; United States v. Keitel, 211 U. S. 370, 29 Sup. 
et. 12.3, 53 L. Ed. 230; United States v. Forrester, 211 U. S. 399, 29 Sup. Ct. 
132, 53 L. Ed. 245 ; United States v. Munday, 222 U. S. 175, 32 Sup. Ct. 53, 
56 L. Ed. 149. But there is no prohibition, express or Implied, against an en- 
try by a qualified person for the beneflt of another person or association where 
he or it is fully qualifled to make the entry in his or its own name, and is not 
seeking to évade the restrictions in respect of quantity. 

"A corporation is an association of persons within the meaning of the law 
(United States v. Trinidad Coal & Coking Company, supra), and therefore the 
Company hère, which was a Colorado corporation, lawfully could hâve made 
the entry in question in its own name, unless it or some member of it had had 
the beneflt of the coal land law or was seeking, through this and other like 
entries, to aequire coal land in excess of the quantity prescribed. In other 
words, the fact that the entry was made in the name of Stoiber for the bene- 
flt of the Company does not. without more, establish that it was forbidden or 
fraudulent. There is no flnding that the company or any member of it had 
had the lieuefit of the law or was seeking to aequire more than this 160 acres. 
So, for aught that appears, there was no légal obstacle to the entry being 
made in the company's name, and the fact that it was not may hâve been due 
to matters not affecting its validity or Integrity." 

The case last cited, we think, must rule the case now under consid- 
ération. It is direct authority for the proposition that there is no 
prohibition, express or implied, in the coal land law against an entry 
by a qualified person for the benefit of another person or association 
where he or it is qualified to make the entry in his or its own name 
and is not seeking to évade restrictions in respect of quantity. There 
is no allégation or proof that there was any such intention on the part 
of Samuel Haigh or on the part of any of the other parties at the time 
the entry herein was made. Our conclusion is that the record whollv 
fails to show facts which would warrant the setting aside of the 
patent. 

The decree of the court below must be affirmed, and it is so ordered. 
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POST V. BUCK'S STOVE & RANGE CO. et al. 

(Circuit Court of Appeals, Eiglath Circuit. November 22, 1912.) 

No. 3,662. 

1. Corporations (§ 297*) — Direotoes — ^Autiioriit — Business Poliot. 

Wliile direciors ot a private Ousiness corporation may not act oppres- 
sively, frauduleutly, or la sucli a manner as to destroy tlie corporate ex- 
istence, or contrary to law or the purposes for wliicli the corporation was 
organized, and may not dissipate its assets or secure private advautage 
at corporate expeuse, they are nevertheless tlie governiug body, represent- 
ing botli tlie niajority and minority stocliUolders, and as sucli possess a 
wide discrétion in determining its business policies and the methods of 
executing them, whicb a stoclcliolder cannot control or liave revised by 
an appeal to the courts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1274-1291 ; 
Dec. I>ig. § 297.*] 

2. Corporations (§ 202*) — Dibectoes— Action— Settlbment of Litigation— 

ItlGHTS op Objecting Stookholder. 

A controversy having arisen between a corporation engaged in manu- 
faeturing stoves and its employés, who were members of a labor organiza- 
tion, the union employés quit, and the labor orgauizatlon inaugurated an 
extensive boycott against the corporation and its products, whereupon 
suit was instituted for an injunction against the labor organization and 
its leaders, and, an order directing the issuance of a modified injunction 
having been sustained by the Circuit Court of Appeals, both parties ap- 
pealed to the Suprême Court, pending which a settlement was arrived at, 
whereby the corporation released its right to sue for treble damages under 
Sherman Anti-Trust Act July 2, 1890, c. 647, § 7, 26 Stat. 210 (U. S. Comp. 
St. 1901, p. 3202), on the ground that the labor organization constituted an 
unlawful combination In res.traint of trade and commerce, to which settle- 
ment complainant, a minority stockholder, objected. Beld, that such set- 
tlement was wltbin the jurisdiction of the corporation's board of direc- 
tors in the ordinary management of the corporation's affairs, and, having 
been entered Into in good faith, was binding on such minority stockholder 
notwitbstandiiig hls protest, and he was therefore not entitled thereafter 
to maintain a suit for such damages for the benefit of the corporation. 

\F.d.. Note. — For other cases, see Corporations, Cent. Dig. §§ 770-780; 
Dec. Dig. § 202.*] 

3. MoNOPOLiES (§ 12*) — Labob Union — Contract— Validitt. 

A contract between a manufacturlng corporation and a labor union, by 
which the corporation thereafter agreed to pay union wages and to comply 
with union hours of labor and conditions of employment, but which con- 
tained no direct provision binding the corporation not to employ nonunion 
men, was not objectionable as tending to create a monopoly in favor of 
members of the unions to the exclusion of others seeking employment. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 10; Dec. Dig. 
S 12.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit by C. W. Post against the Buck's Stove & Range Company and 
others. Judgment for défendants, and plaintiff appeals. Affirmed. 

See, also, Buck's Stove & Range Co. v. American Fédération of 
Labor, 219 U. S. 581, 31 Sup. Ct. 472, 55 L. Ed. 345; Gompers v. 
Buck's Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 
797, 34 L. R. A. (N. S.) 874. 

•For other cases see same topic & i numeek tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Charles C. Collins, of St. Louis, Mo. (Arthur B. WilHams, on the 
brief), for appellant. 

Charles M. Polk, of St. Louis, Mo. (A. & J. F. Lee, of St. Louis, 
Mo., on the brief), for Buck's Stove & Range Co. 

Jackson H. Ralston, of Washington, D. C. (Frederick L. Siddons 
and Wm. E. Richardson, both of Washington, D. C, and John S. Leh- 
mann, of St. Louis, Mo., on the brief), for American Fédération of 
Labor and others. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

HOOK, Circuit Judge. This is a suit by Charles W. Post, as a 
stockholder of the Buck's Stove & Range Company, to enforce for its 
benefit a cause of action against the American Fédération of Labor, 
its allied organizations, and their représentatives, for treble damages 
under section 7 of the Sherman Anti-Trust Act (26 Stat. 209), result- 
ing from a combination in restraint of trade and commerce. The bill 
of complaint was dismissed on demurrer, and Post appealed. 

The Stove Company is a Missouri corporation, engaged in the 
manufacture and sale in Interstate commerce of stoves and ranges. 
Its gênerai offices and factory are at St. Louis, Mo. Its capital stock 
is $1,500,000, of which Post ov^^ns about 7 per cent. Some years ago 
a controversy arose in one of its manufacturing departraents over the 
hours of labor, and the union employés quit. Thereupon the labor 
organizations throughout the United States inaugurated an extensive 
boycott against the company, its manufactured products, and those 
who persisted in dealing in them, thereby, according to the bill of com- 
plaint, unlawfully inflicting upon it a financial loss to the extent of 
$250,000. The Stove Company brought a suit in the Suprême Court 
of the District of Columbia and obtained an injunction in broad terms. 
On appeal to the Court of Appeals of the District, the company again 
prevailed, though the injunction was substantially modified. 33 App. 
D. C. 83, 32 L. R. A. (N. S.) '748. From the decree of that court 
the parties, both complainant and défendant, took appeals to the Su- 
prême Court of the United States, but before the hearing they amica- 
bly adjusted their différences by executing writings containing expres- 
sions of mutual friendship and considération, and provisions that the 
company would not sue because of past controversies, that it would 
establish union wages, hours of labor, and conditions of employment, 
and that the labor organizations on their part commended the product 
of the company to their members, sympathizers, and friends. When 
the settlement came to the attention of the Suprême Court, it dis- 
missed the appeals as involving questions purely moot. 219 U. S. 581, 
31 Sup. Ct. 472, 55 L. Ed. 345. A phase of the controversy appears 
in 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 
874. Post protested against the settlement. In communications to 
the officers and directors of his company, he demanded that, having 
won its fight against the unlawful boycott, its right to recover the 
damages sustained be enforced. Failing in this, he brought the prés- 
ent suit as a stockholder, claiming the settlement was without consid- 
ération, and was illégal and void. The company was made a party 
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défendant according to equity rule 94 then in force. The foregoing 
récital sufficiently présents the merits of the case, which we will con- 
sider to the exchision of less important matters. 

[ 1 ] The settlement with the labor organizations vvas made upon the 
authority of the board of directors of the Stove Company, and the 
only objection or complaint by any one interested in or connected with 
it was by the minority stockholder. As the chartered agents of a cor- 
poration, the directors represent, not only the artificial body, bnt also 
ail who own its shares of stock. While they must be mindful of the 
corporate welfare, and not act oppressively, fraudulently, or destruc- 
tively of the corporate existence, or contrary to the laws of the state 
or nation, or the purposes for which the corporation was organized, 
nor dissipate its assets or secure private advantage at corporate ex- 
pense, yet as its governing body they possess a wide discrétion in de- 
termining its business policies and the methods of executing them, 
which a stockholder cannot control or hâve revised by an appeal to 
the courts. Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827 ; Del- 
aware & Hudson Co. v. Railroad, 213 U. S. 435, 29 Sup. Ct. 540, 53 
L. Ed._862. In United States v. Union Pacific R. Co., 98 U. S. 569, 
611 (25 L,. Ed. 143), the Suprême Court, speaking of a corporation, 
said: 

"So long as It exists In tlie possession and uni-cstrained exercise of ail its 
corjioriite povvers, its boiird of directors. uiilcss nnder jndicial prohibition or 
c'onipulsion, is vested wltli tlie sole autliority to décide whether it will assert 
its riglit of action for a supposed injury, or will condone it." 

In some respects there is an analog}' between a corporation and a 
représentative government, which proceeds according to the views of 
the majority within constitutional lines. The minority must rely upon 
persuading the greater number of the right or expediency of their 
position, and, failing that, must yield, unless some recognized limita- 
tion has been broken. 

[2] It is averred in the bill of complaint that the Stove Company 
was injured to the extent of $250,000 by an illégal boycott of its in- 
terstate business, that the Sherman act gave it the right to threefold 
damages, and that the défendants who did the wrong were solvent 
and good for the aniount. Upon this it is argued that the directors, 
agaiust the protest of the complaining stockholder, paid $750,000 for 
immunity from unlavvful attacks, and thereby gave away assets ag- 
gregating îialf the amount of its capital stock vvithout considération. 
The claim for a penalty or a punitive increase of actual damage, like 
one for a forfeiture, is not a favorite in the law. In no true sensé 
was the claim of that kind in the case at bar a property asset, and we 
do not doubt that the managing officers of the corporation could in 
their discrétion waive or refuse to enforce it vvithout being brought 
to account in a court of equity. The claim for actual damage to the 
business of the company vi'as an asset in a way, but the fact that it 
was unacknowledged and unliquidated still remained. The averments 
in the bill do not change its essential character. It was not like money 
in bank. nor even a crédit with the debtor's sensé of obligation born 
of a quid pro quo. Barring adjustment, its liquidation and collection 
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to any extent meant continuée! expensive litigation. In the most fa- 
vorable view, that was the prospect before the directors, and they were 
entitled to look at it practically as is commonly done in business trans- 
actions. The courts favor settlements of controversies, both before 
and after litigation, and will rarely overhaul them vvith a critical eye. 

It is also inaccurate to say there was a mère purchase of immunity 
from unlawful attacks upon the business of the company, or that its 
claim for damages was given up without considération. When the 
litigation with the labor organization stopped, it stood upon the decree 
of injunction of the Court of Appeals of the District of Columbla. It 
is not our province to review that decree, but presumably it protected 
the Company in ail its légal rights. But, however this may be, there 
belonged to the labor organizations a large field of legitimate endeavor 
and activity, with respect to which every business man and corporation 
might lawfully contract with them, and regarding which negotiations 
and agreements are of everyday occurrence. Organized labor bas 
become an important factor in modem industrial life, where its in- 
fluence is widely recognized; and its rightfui status in the law should 
not be denied because of excesses committed in its name. The direc- 
tors of the Stove Company, charged with the management of its ex- 
tensive interests, may hâve come to believe in the économie advantage 
of union wages, hours of labor, and conditions of employment, and 
may bave regarded the affirmative friendship of the labor organiza- 
tions as valuable and désirable, and their disfavor, not unlawfuUy ex- 
ercised, as undesirable. In such a situation, and presumably it arose, 
there were sufficient cléments of considération for the contract, and to 
overthrow it we should not hunt for others, not expressed in the writ- 
ings or acknowledged by either party. We see in the daily chronicles 
of business affairs fréquent instances of similar negotiations and agree- 
ments in which the managers of large enterprises participate, and 
what they do is accepted without question. The directors of the Stove 
Company did nothing more, save to yield an unliquidated claim for 
damages. It was their province to détermine the wisdom or expedi- 
ency of the course adopted. They did not act oppressively or fraud- 
ulently, and no stockholder gained or lost more or less than another. 
They acted in good faith, according to the lights given them, and for 
the welfare of ail the interests in their charge. 

[3] It is further contended that the settlement in question provides 
for a "closed shop," that is to say, a place where union labor oniy is 
employed, and that a contract of that character is unlawful, because 
it restricts compétition and tends to create a monopoly in favor of 
members of the unions, to the exclusion of ail others seeking employ- 
ment. Counsel for the Stove Company and for the labor organiza- 
tions deny that is the effect of the contract, and we agrée with them. 
There is no direct provision requiring it, and it does not follow from 
the adoption of "union wages, hours of labor, and conditions of em- 
ployment," nor from the expressions of the friendly attitude of the 
management of the company and their purpose to treat organized labor 
''wisely and conservatively and upon a friendly basis." The détails 
as to wages, hours of labor, and conditions of employment were not 
■defined, but were intrusted to the company for exécution. We think 
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that according to gênerai observation it is not at ail uncommon for 
the conditions contemplated by the contract to exist in open shops, 
where both union and nonunion labor are employed. This being so, 
we need not stop to consider whether a contract for a closed shop 
would be valid or invalid. 
The decree is affirmed. 



OTIS ELBVATOK 00. v. CLIFF. 

(Circuit Court of Appeals, Eighth Circuit. November 16, 1912.) 

No. 3,661. 

1. Master and Servant (§ 19S*) — Injuries to Servant— Fellow Servants. 

Défendant elevator compauy, liaving a contract to install an elevator 
engine in a building, employed a teaming couipany to assist in lowerlug 
the engine to tlie bottom of the sliaft. Plaintlff, represeuting the team- 
ing Company, entered the elevator shaft, stepping on certain planking 
covering the opening in the shaft at the level of the flrst floor, placcd 
there by the servants of the elevator company, and, having made an in- 
spection, left the building. During his absence, the planking was sawed 
partly through to permit the lowering of the engine, and on plaintift's 
return, about 30 minutes after, without notice of the sawing, he again 
stepped on the planking to inspect the appliauces, when his welght broke 
the planking, and he fell to the bottom of the shaft, and was injured. 
Held that, if plaintlff' s injuries resulted from négligence, it was the nég- 
ligence of fellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
480-485; Dec. Dig. § 193.*] 

2. Master and Servant (§ 252*) — Injuries to Servant— Fellow Servants- 

Abrogation KULE— Statutes— Kotice, 

Laws Colo. 1893, p. 129, provlded that masters should be liable for in- 
juries to servants resulting from the négligence of certain fellow serv- 
ants under certain eircumstances, but that no action for an injury within 
the terms of the act should be maintained unless wrltten notice of the 
time, place, and cause of injury shouhl be giveu to the employer within 60 
days after an accident. Laws Colo. 1901, p. 161, in gênerai ternis affirmed 
the doctrine of employers liable for injuries to employés, and, in addition, 
entirely abrogated the fellow servant doctrine, but provlded that it should 
not be construed to repeal or change the existing laws relatlng to the 
right of the person injured to maintalu an action agaiust the employer. 
Beld, that the act of 1901 did not repeal the j)rovision for notice coutain- 
ed in the act of 1893, and hence a servant was not entitled to recover 
agalnst the master for injuries resulting from the négligence of a fellow 
servant, where the statutory notice was not given. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 806 ; 
Dec. Dig. § 252.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by E. C. Cliff against the Otis Elevator Company. Judg- 
ment for plaintlff, and défendant brings error. Reversed, and new 
trial ordered. 

Cliff sued the Elevator Company to recover damages for Personal injuries 
received by him on the 15th day of Aprll, 1910, while assisting in placing an 
elevator engine in the bottom of an elevator shaft In the Denver Gas & Electric 

*For other cases see same topic & § numbes In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Company's building, Denver, Colo. At tlie trial of the case, oouiisel for the 
Elevator Company moved the court for a directed verdict in its behalf. The 
motion was deuied, and the jury returned a verdict in favor of Ollff. As- 
signing this ruling of the trial court as error, the Elevator Company bas 
brought the case hère on v^rit of error. 

The material facts, as shown by the record, which condition the correctness of 
the ruling of the court, are as follows : The Elevator Company had a contract for 
placing an engine in the bottom of the elevator shaft hereinbefore mentloned. 
From ithe first floor of the building in which the shaft was located to the 
bottom of the shaft was about 12 feet. Prier to the 15th day of April, 1910, 
there had been placed over the opening of this shaft some planks, called in 
the testimony of some witnesses a platform. Cliff represented the OUft-Van 
Ness Teaming Company, which had been employed by the Elevator Company 
to assist in lowering the elevator engine to the bottom of the shaft. When 
ClifC first arrived at the building, he stepped upon the planking coverlng the 
opening in the elevator shaft, which was on a level wlth the first floor of the 
building, for the purpose of looking up the shaft to the third floor in order to 
ascertain if there had been any hand tackle placed in the shaft for the pur- 
pose of hoistiug timbers to be used in connection with lowering the engine to 
the bottom of the shaft He then had occasion to go eut of the building for 
the purpose of taking down a derrick sltuated in the alley near the building. 
On returning to the building after an absence of about 30 minutes, he went to 
the shaft for the purpose of again looking up to see if the hand tackle had 
been placed in position. In doing this he again stepped upon the planking, 
when it immediately gave way, and threw him to the bottom of the shaft. 
He testifled that the planks appeared just the same as when he had stepped 
on them before. Foley, the foreman of the Elevator Company, at about the 
time Cliffl left the building to attend to the removal of the derrick, ordered 
one Harries to remove the planking from the elevator shaft so that the engine 
could be lowered. Harries did this by sawing the planking. and at the 
time Cliff stepped upon them they had been so far sawed by Harries that the 
weight of Cliff broke the planking down. 

ïhe négligence which Cliff allèges caused his injuries consisted in the saw- 
Ing of the planking without givlng him any notice or vi-arning thereof when 
he returned to the viclnity of the shaft. There was testimony on the part of 
Harries, who did the sawing, and other witnesses, that Cliff was présent and 
heard Foley, the foreman, order Harries to saw the planks, and that Harries 
was actually engaged in sawing the planks when ClifC returned and that 
Harries called to him and warned him that the planks had been sawed. This 
testimony was denied by Cliff. 

There were engaged in the work of lowering the elevator engine to the bot- 
tom of the shaft Cliff, Weaver, Foley, the foreman of the Elevator Company, 
Harries, who did the sawing. and three or four other men. They were ail en- 
gaged in the performance of a single work and the aeconiplishnient of the 
sanie object. They were ail in the employ of the Otis Elevator Company, 
except Weaver, who was employed by Cliff-Vau Xess Teaming Company. 
Foley had no authorlty to employ or discharge men, but was siniply foreman 
of this partlcular job nnder the orders of a Mr. Donald, the superlutendent 
of the Otis Elevator Company. 

E. I. Thayer, of Denver, Colo. (Hughes & Dorsey, of Denver, Colo., 
on the brief), for plaintiff in error. 

James H. Brown and Cari H. Cochran, both of Denver, Colo., for 
défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge (after stating the facts as above). [1] 
The undisputed facts clearly show that the négligence, if any, which 
caused Cliff 's injury, was that of a fellow servant. For this kind of 
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négligence the Elevator Company was not liable at common law. We 
must turn, therefore, to the législation of the state of Colorado for the 
purpose of determining whether this rule of the common law had been 
clianged on April 15, 1910. We do not consider Session Laws Colo. 
1911, c. 113, repealing Sess. Laws Colo. 1893, p. 129, c. 77, and Sess. 
I.aws Colo. 1901, p. 61, c. 67, as it was passed subséquent to the date 
of the injury. 

[2] The act of 1893 provided that an employer should be liable to 
an employé for personal injury in three classes of cases: (1) By rea- 
son of any négligent defect in the condition of the ways, works, or 
machinery connected with or used in the business of the employer; 
(2) by reason of the négligence of any person in the service of the em- 
ployer intrusted with or whose principal duty is that of exercising 
superintendence ; (3) by reason of the négligence of any person in the 
service of the employer who bas charge of the control of any switch, 
signal, locomotive engine or train upon a railroad. The cases specified 
in which the liability of the master exists for the négligence of a fel- 
low servant probably do not extend to a case like the one before us. 
The act of 1901, however, in gênerai terms affirms the doctrine of 
the liability of the employer to the employé for the former's négligence 
or omission of duty, and, in addition tbereto, entirely abrogates the 
fellow servant doctrine, and provides that the employer shall be liable 
in ail cases to the same extent as though the négligence of a co-em- 
ployé was that of the employer himself . The act last mentioned would 
include cases like the one at bar. The act of 1893 provided that no 
action for the recovery of compensation for any injury within the 
terms of the act should be maintained unless written notice of the 
time. place, and cause of the injury should be given to the employer 
within 60 days after the occurrence of the accident. The act of 1901 
contained this provision: 

"Tliat this act shall not be constinied to repeal or change the existiiia; laws 
relating to tlie viicht of the person Injured • * * to uiaintain an action 
agaiiist the employer." 

In Lange v. Union Pacific R. Co., 126 Fed. 338, 62 C. C. A. 48, this 
court held that the act of 1901 did not repeal the act of 1893. It was 
there said that : 

"ïhe conditions, limitations and procédure of the act of 1893 are in their 
nature applicable to lil^e causes arisinsr under the act of 1901, whicli in effeet 
iS5 merely an extension and enlargement of the field of opération." 

It is true that in the Lange Case the négligence alleged came within 
one of the provisions of the act of 1893, but the holding of the court 
that the act of 1901 in no way repealed the act of 1893 would leave 
the conditions upon which the liability of the master depended vmder 
the act of 1893 in full force as to the liability provided in the act of 
1901. In other words, the court held that the two acts must stand to- 
gether, the latter act simply enlarging the liability of the master. It 
was also held in the Lange Case that the failure to give the notice re- 
quired by the act of 1893 was fatal to the case, because the liability 
of the master was conditioned upon the giving of the notice. 

In Simerson v. St. Louis & S. F. R. Co., 173 Fed. 612, 97 C. C. 
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A. 618, this court held that a gênerai statute of Kansas which made 
railroad companies liable for injuries to or the death of employés 
through the négligence of fellow servants, and provided that a notice 
in writing that an injury had been sustained, stating the time and place 
thereof, should be given by or on behalf of the person injured to such 
railroad company within eight months after the occurrence of the in- 
jury, created a new liability and conferred a nevv right not before ex- 
isting, both conditioned on the giving of the stated notice. The court 
also held in the case last cited that the contention that the défendant 
could not avail itself of the want of notice without a spécial plea set- 
ting it up was untenable. It was said : 

"Tlie motion for a directed verdict at tlie close of tlie proof, ou whatever 
groiiDcl it may liave been argned, raised a question of law whetlier giving full 
force and effect to ail the facts proven a cause of action had beeu made out 
uudcr the law." 

In Denver & R. G. R. Co. v. Wagner, 167 Fed. 75, 92 C. C. A. 527, 
a case in this court, it was held that a pétition for death of a passenger 
under the statutes of New Mexico giving a right of action to the 
surviving widow of a person killed by wrongful act which failed to 
allège notice to the carrier served within the territory, as required by 
Laws of New Mexico 1903, p. 51, c. 33, amending the statute under 
which the action was brought, was fatally defective. It was also held 
in this case that a motion for a directed verdict would efifectually raise 
this question for the reason that the request for a directed verdict sug- 
gests that, under the law and undisputed évidence applied thereto, the 
plaintiff is not entitled to recover. 

Under the authority of the cases cited, we are of the opinion that 
the motion for a directed verdict raised the question of the right of 
the plaintifï to recover, and that for a failure to give the notice re- 
quired by the statute the verdict should hâve been directed for the de- 
fendant. 

't resnlts that the judgment of the court below must be reversed, 
and a new trial ordered. 



lîAKVEY V. FII)B:iJTy & CASTTALTY CO. 
(Circuit Court of Appeals, Sixth Circuit. December 3, 1912.) 

No. 2,205. 

1. Insurance (§ 622*) — Actions on Polioies — Li.mitation by Provisions of 

POLICY. 

Heiisonable provisions in an insuraiice policy, limiting the time for suit 
thereon, are valid, and, unless waived, are binding upon the parties. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1544-1550 ; 
Dec. Dig. § 622.*] 

2. INSUHANCE (§ 622*) — Action on Policy — Limitation by Provisions of 

POLICY. 

An accident policy provided that, in case of death of the iiisured, an 
action on the policy must be hrought within six months after the death. 
Insured disappeared from a vessel on which he was a passenger under 
circumstances which, as shown by the undisputed testimony, rendered it 

•For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Impossible that he could hâve been rescued or reached land. Wlthin a 
month plaintiff applled for and was granted letters of administration on 
his esta te, and presented proofs of deatli ; but ttie clalm was rejected on 
the ground tliat it was not shown that death resulted from a cause with- 
in the pollcy. Nearly four years afterward an action was commenced 
on the policy. There was no évidence of the death of insured at any 
other time or in any other manner than as shown in the proofs previ- 
ously submitted, nor was the death at any time denied by défendant. 
Held, that in the absence of waiver, or of any excuse for the delay, the 
action was barred by the limitation in the policy. 

[Ed. Note.^ — For other cases, see Insurance, Cent. Dig. . §§ 1544-1550 ; 
Dec. Dig. § 622.*] 

3. Death (§ 4*) — Cibcumstantial Evidence. 

Death, like any other fact, may be proved by circumstantial évidence 
alone. 

[Bd. Note. — ^For other cases, see Death, Cent. Dig. §§ 5, 6; Dec. Dig. 
§ 4.*] 

In Error to the Circuit Court of the United States for the Western 
District of Michigan ; Arthur C. Denison, Judge. 

Action at law by Frances Harvey against the Fidelity & Casualty 
Company. Judgment for défendant, andi plaintifï brings error. Af- 
firmed. 

John W. Shine, of Sault Ste. Marie, Mich., for plaintiff in error. 

Davidson, Hudson & Green, of Sault Ste. Marie, Mich., for de- 
fendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and SES- 
SIONS, District Judge. 

SESSIONS, District Judge. On January 4, 1905, the défendant is- 
sued to plaintiff's husband, Thomas R. Harvey, an accident insurance 
policy in which plaintifï was named as berieficiary. On January 4, 
1906, the policy was duly renewed for a term of one year. The mate- 
rial provisions of clause 14 of the policy, relating to notice and proof 
of daim and commencement of suit, were as follows : 

"14. Written notice as earJy as may be reasonably possible niust be given 
the Company at New York City of tleatli or disability for which a claim Is to 
be made, with fuU particulars thereof, and full iiarne and address of the as- 
sured. Afllrmative proof of death * * * nuist also be so furnished to the 
Company within two months from the time of death. * « * Légal pro- 
ceedings for recovery hereundcr may not be brought before the explry of 
three months from date of flliug final proofs at the company's home office, nor 
brought at ail unless beguu within six months from time of death. * * * 
Clalms not brought in accordauce with the provisions of this paragraph will 
be forfelted to the company." 

In the spring of 1906, Mr. Harvey made a business trip to Buffalo 
and other Eastern cities, and on his return took passage at Cleveland, 
Ohio, on the f reight steamer Goodyear, also licensed to carry a limited 
number of passengers, for Sault Ste. Marie, Mich., where he resided. 
He had no baggage. About 4 o'clock in the afternoon of April 22d 
he stated that he was not feeling very well and retired to his stateroom. 
He was never seen again. About two hours later the captain of the 
boat went to Harvey's room to call him to supper, and then discovered 

*For other cîises see same toplo & § Numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that he was missing. His shoes, outer clothing, collar, watch, and 
pocketbook were in the stateroom. A thorough, but unsuccessful, 
search was made. The steamer was turned back upon her course to 
the point where he was last seen, without finding any trace of him. At 
the time of Mr. Harvey's disappearance, the vessel was off Thunder 
Bay Island, in Lake Huron, at least four miles from shore. There was 
a stiff breeze and considérable sea. The température was nearly at 
freezing. No other boats were in sight. The members of the ship's crew 
are agreed that no person could hâve lived in the cold water to reach 
shore, and that there was no possible chance of escape or rescue. The 
Goodyear did not stop at any port vmtil she reached Sault Ste. Marie, 
where the disappearance of Mr. Harvey was reported and a further 
unsuccessful search made for him. 

On May 12, 1906, the plaintiff made application to the probate court 
of Chippewa county for letters of administration upon the estate of 
her husband, fîling the usual verified pétition there for, which was grant- 
ed on June 9, 1906. On May 15, 1906, plaintiff filed with defendant's 
local agent at Sault Ste. Marie proofs of death, with the affidavits o£ 
the captain, first mate, chief engineer, second engineer, and wheelsman 
of the steamer Goodyear, stating in détail the circumstances and par- 
ticulars of the disappearance of Mr. Harvey and their positive convic- 
tions that he was drowned. Thèse proofs were forwarded to the de- 
fendant by its local agent, with a letter stating that a full investigation 
had been made, and recommending the payment of the claim. In reply 
defendant's accident examiner sent the following letter: 

"New York, May 21, 1906. 

"The Victor E. Metzger Ins. Agency, Sault Ste. Marie, Mich. — Dear Sir:— 
In re Thos. R. Harvey, policy No. 3105601. Mr. Benson sent us, under date of 
May 16tl), your letter to him of May 15th, signed W. H. Klng, and several 
stateuients relative to the death of Mr. Harvey. The statoments are ail to 
the effect that Mr. Harvey must hâve heeu drowned, because he disappeared 
from the boat, and there was no way of saving him. That, however, is not 
suttieient i)roof that the death of Jlr. Harvey was from causes coVered by the 
accident policy ; that Is to say, the beneficiary must prove that death resulted 
directly and independently of ail other causes from bodily injuries sustained 
through external. violent and accidentai means (suicide, sane or insaue, not 
included). The fact that he disappeared from the ship is not sufficiont ground 
upon which to base a claim under the accident policy. If you will please bring 
tins to the attention of the beneficiary or those representing her, you will much 
oblige, Yours truly, Alfred Tyrrill, Accident Examiner." 

Defendant's local agent sent a copy of the above letter to plaintiff's 
attorneys, with a request for an early reply. No reply was given, and 
nothing further was done until November 18, 1907, when plaintiff's 
présent attorneys wrote the défendant, asking if proofs of death had 
been fîled, and what action had been taken. On November 25, 1907, 
the défendant replied, stating that the claim had been rejected, and 
denied any liability. This suit was commenced February 3, 1910. At 
the close of the plaintiff's proofs, Judge Denison, who presidted at the 
trial, directed a verdict for défendant, upon the ground that plaintiff 
had not brought her action within the time specified in the policy, and 
therefore could not recover. This ruling présents the only question re- 
quiring considération. 
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The contention of plaintifF that defendant's pleading was insufficient 
to permit the défense made niay be disregarded, because the alleged 
defect was not in any way called to the attention of the lower court 
at the time of the trial. Défendant gave notice of such défense, and 
based its motion for a directed verdict upon that ground. It is now 
too late to chahenge the sufticiency of the pleading. 

[1 I Reasonable provisions in an insurance pohcy Hmiting the time 
for suit thereon are vahd, and, unless waived, are binding upon the 
parties. Riddlesbarger v. l^artford Fire Ins. Co., 7 Wall. 386, 19 h. 
Ed. 257; Harris v. Phœnix Ins. Co., 149 Mich. 285, 12 N. W. 935; 
Turner v. Casualty Co., 112 Mich. 425, 70 N. W. 898, 38 L. R. A. 529, 
67 Am. St. Rep. 428. Plaintifif contends that defendant's letter of iVIay 
21, 1906, above quoted, constituted a waiver of its right to rely upon 
the limitation provisions of the policy. The letter itself is a réfutation 
of this contention. In it the défendant impliedly admitted the death 
of Mr. Harvey, and denied liability solely upon the ground that the 
proofs did not show that his death was caused by accident within the 
terms of the policy. There was no request for delay, or for further 
proofs of death, and no intimation that the défendant intended to 
waive any of its rights under its contract. Harris v. Phœnix Ins. Co., 
supra. 

I 2] Plaintiff's main contention, however, is that her right of action 
wih not finally and certainly accrue until the expiration of seven years 
from the time of the disappearance of her husband, when, if he is not 
heard from in the meantime, the légal presumption of his death will 
arise, and, there fore, that, under the circumstances, the provision in the 
policy limiting the time within which suit must be commenced is un- 
reasonable, and cannot be urged and enforced against her. But she 
did not wait the length of time required to create the légal presumption 
of dleath before commencing her suit, and the disappearance of her 
husband was not unex^îlained ; hence the proof of his death bas not 
been materially strengthened by the lapse of time. 

[3] Death, like any other fact, may be proved by circumstantial évi- 
dence alone. Fidelity Mutual Life Association v. Mettler, 185 U. S. 
308, 22 Sup. Ct. 662, 46 L. Ed. 922 ; Northern Pac. Ry. Co. v. King, 
181 Fed. 913. 914. 104 C. C. A. 351; The San Rafaël, 141 Fed. 270, 
72 C. C. A. 388; Owners of Ship Swansea Vale v. Rica, [1912] A. C. 
238. Hère the known circumstances and conditions surromiding the 
disappearance of Mr. Harvey establish the fact of his death by drown- 
ing even beyond a reasonable doubt. Plaintifï almost immediately ap- 
plied for and obtained from the probate court letters of administra- 
tion upon his estate. Défendant bas at no time denied the fact of his 
death. No one with knowledge of the facts bas, at any time, had any 
doubt as to his death having occurred between 4 and 6 o'clock in the 
afternoon of April 22, 1906. The sole subject of controversy bas been 
the manner ami cause of death. The rules of law relating to unex- 
jjiained disappearance bave no application to the case hère presented. 
ïn re MiUer's Will, 67 Mise. Rep. 660, 124 N. Y. Supp. 825. 

No légal excuse or justification is shown for plaintiff's long delay in 
commencing suit, and the trial judge did not err in directing a verdict 
for défendant. 

The judgment of the Circuit Court is affirmedi, with costs. 
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BURGESS V. HILLMAN et al. 

(Circuit Court of Appeals, Elglith Circuit. December 3, 1912.) 

Xo. 3,728. 

(1. Public Lanbs (§ 54*) — Scuool Lands — Fokfeiture — Action to Yacate — 
Lac J! ES. 

Aot Kau. .Jaii. 25, 1907 (Laws 1907, c. 373), provide-s tliat uo action sliall 
1)6 brouglit to set aslde a torfeiture of scliool lauds, uniess comineuced 
withiu six moutlis after the forfciture was declared, or, wtieu sucli time 
lias ali'eady elapsed, witliin six inoiitlis after tlie aet toolv etïeet. A cou- 
tract to purcliase scliool land troni tlie state, assigned to complainant, 
was forfeited for nonpaynieut on Auffust 18, 1900, and tbe land wa.s 
agaiu sold to détendants' grantor on July 9, 1901. Complainant, tliougli 
learning of the forfeiture in October, 1903, did not conunence an action 
to set it aside until .lanuary 20, 1905, when he brouglit suit for sueh 
relief, but did uothing to bring it to triai until May 20, 1907, when the 
suit was disniissed on coniplaiiiant's own motion without préjudice, after 
whicli, on .July 23, 1907, he instituted another suit in the fédéral court 
for similar relief, during whlch time défendants had been in possession 
and had erected valuable improvements on the land. Held, that com- 
plainant's right to relief was barred by lâches, though the suit was com- 
menced within the statute of limitations. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 152-109; 
Dec. Dig. § 54.*] 

2. Equity (I 87*) — Lâches — Limitations. 

The rule that courts of e(iulty are not bound by, but usually act or 
refuse to act in analogj' to, tlie statute of limitations relating to actions 
at law of like charaeter, means that under ordinary circmnstances a 
suit in e<iuity will not be stayed for lâches before, and wlU be stayed 
after, the time fixed by the analogous statute of limitations at law ; but 
If unusual conditions or extraordinary circumstanees malîe it inéquitable 
to allow the prosecution of a suit after a briefer, or to forbid its main- 
tenance after a longer, period than that fixed by the statute, the chaii- 
cellor will not be bound by the statute, but will détermine the case lu 
aceordance with the equities which condition it. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 242-244; Dec. 
Dig. § 87.*] 

Appeal from the Circuit Court of tlie United States for the Di.strict 
of Kansas. 

Suit by T. J. Burgess against William G. Hillman and others. De- 
cree for défendants, and complainant appeals. x\ffirmed. 

Lee Monroe, of Topeka, Kan. (C. M. IVIonroe, of Topeka, Kan., on 
the brief), for appellant. 

John E. Hessin, of Manhattan, Kan., for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge. Appellant commenced this action in 
equity for the purpose of avoiding the forfeiture of certain lands by 
the State of Kansas, to hâve appellees declared to hold the land in trust 
for ai^pellant, that appellees be decreed to convey the land to him 
upon payment of any sum due them by reason of lasting and valuable 
improvements placée! on said premises, and of taxes paid thereon bv 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
200 F.— 59 
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them, or either of them, and of any and ail légal liens or daims which 
they, or either of them, had against said premises, and that an ac- 
count be taken for the value of the rents, issues, and profits during 
the time the land had been in the possession of the appellees. 

The bill alleged that on the 9th day of March, 1885, the state of 
Kansas sold to one Asa R. Adair the lands described therein; that 
on the 25th day of August, 1888, Adair sold and assigned the certifi- 
cates of purchase to appellant; that the price paid for the land by 
Adair was $3 per acre, of which purchase price the sum of 30 cents 
per acre was paid in cash at the time of the purchase, and the remain- 
der, $2.70 per acre, was to be paid in 20 years, with annual install- 
ments of interest payable on the 9th day of March in each year ; that 
the installments of interest were paid either by Adair or appellant 
down to and including the installment due March 9, 1899; that the 
installment of interest due March 9, 1900, was not paid by appellant, 
and on August 18, 1900, the land was forfeited to the state of Kansas 
under proceedings provided by the laws of that state in relation to 
the forfeiture of school lands in default of payment of principal or 
interest by the purchaser thereof. The proceedings which resulted 
in the forfeiture of the lands are set forth in the bill, and it is claimed 
that they were so irregular as to be voidable by appellant. 

The lands were again advertised for sale at public auction, and one 
Phares purchased the same on July 9, 1901. Subsequently thereto 
Phares conveyed the land to appellees, who went into the possession 
of the sartie and placed a dwelling house and other lasting and valuable 
improvements thereon. The bill further allèges that appellant did 
not learn of the forfeiture of the lands until October 1, 1903; that 
on January 20, 1905, he commenced an action in a state court of Kan- 
sas for the purpose of avoiding the forfeiture, and for relief similar 
to that sought in the présent action. May 20, 1907, on his own motion, 
appellant dismissed the action in the state court without préjudice, 
and commenced this action on July 23, 1907. The trial court dismissed 
the bill on demurrer for want of equity. 

[1] We find it unnecessary to discuss in détail the question of the 
validity of the proceedings which resulted in the forfeiture of the lands 
to the state of Kansas, for we are of the opinion that, conceding 
the forfeiture to hâve been voidable at the suit of appellant, had he 
beeri diligent in the assertion of his rights, a court of equity will not 
now, upon the facts alleged in the bill, permit him to attack it. The 
state of Kansas passed a statute of limitations in relation to actions 
like the one at bar, which became effective January 25, 1907, the fourth 
section of which reads as follows : 

"Sec. 4. No action sliall be brousht by any purchaser of school land, or 
by the assignée of such purchaser, in any court of this state, to recover any 
tract of school land, or to enforce the purchaser's right to or interest in the 
same, when a forfeiture thereof lias been declared, unless such action be 
commenced wlthin six months after such forfeiture was declared, or, when 
such time bas already elapsed, within six months after this act takes efCect." 

It will thus be seen that this action was commenced only a day 
or two before the statute of limitations had run. Nearly five years 
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elapsed after the forfeiture of the land before the suit was commenced 
in the state court, and, as appellant voluntarily dismissed that suit 
after it had been pending for two years without trial, it is of very 
little value as évidence upon the question of diligence, and it was 
nearly seven years after the land was forfeited that the présent suit 
was commenced. The bill admits that appellant had actual notice of 
the forfeiture October 1, 1903, and still he waited until January 20, 
1905, before he commenced the action in the state court. The pro- 
ceedings which resulted in the forfeiture of the lands were matters of 
public record, and any one sufficiently interested in the lands could 
hâve obtained notice of the state of the title at any time. It is true 
that Burgess was a nonresident of the state, but according to the bill 
he had an agent in charge of the collection of rents from the lands 
who did live in Kansas. The statute of limitations above quoted 
shows very emphatically that it is the public policy of the state of Kan- 
sas that actions like the one at bar shall be commenced promptly. If 
the same statute had been in force when the forfeiture of the lands 
occurred, it would hâve run many times before the date of the com- 
mencement of the présent action. In line with this statute, we hold 
that this is one of the cases where a court of equity ought to déclare 
appellant guilty of lâches, although the suit was commenced within 
the statute of limitations. 

[2] The rule in such cases has been ably stated by Judge Sanborn 
in delivering the opinions of this court in Kelley v. Boettcher, 85 Fed. 
55, 29 C. C. A. 14, Boynton v. Haggart, 120 Fed. 821, 57 C. C. A. 301, 
Wyman v. Bowman, 127 Fed. 257, 62 C. C. A. 189, and Wilson v. 
Plutus Mining Co., 174 Fed. 317, 98 C. C. A. 189. In Kelley v. Boett- 
cher, it was said: 

"In the application of the doctrine of lâches, the settled rule is that courts 
of equity are net bound by, but that they usually aet or refuse to act in 
analogy to, the statute of limitations relating to actions at law of like char- 
acter. Kuîran y. Sabin, 10 U. S. App. 510, 5.34, 3 C. 0. A. 578, 583, and 53 
Fed. 415, 420; Billin,ïs v. Smelting Co., 10 U. S. App. 1, 62, 2 C. C. A. 252, 
262, 263, and 51 Fed. 338, 349; Bogan v. Mortgage Co., 27 U. S. App. 346, 
357, 11 O. C. A. 128, 135, and 63 Fed. 192, 199 ; Kinne v. Webb, 12 U. S. App. 
137, 148, 4 C. C. A. 170, 177, and 54 Fed. 34, 40 ; Scheftel v. Hays, 19 U. S. 
App. 220, 226, 7 C. C. A. 308, 312, and 58 Fed. 457, 460 ; Wagner v. Baird, 7 
How. 234, 258, 12 L. Ed. 681 ; Godden v. Kimmell, 99 U. S. 201, 210, 25 L. 
Ed. 431 ; Wood v. Carpenter, 101 U. S. 135, 139, 25 L. Ed. 807. The meanlng 
of this rule is that, under ordinary circumstances, a suit in equity will not 
be stayed for lâches before, and wlll be stayed after, the time flxed by the 
analogous statute of limitations at law ; but If unusual conditions or extraor- 
dinary circumstances make it inéquitable to allow the proseeutlon of a suit 
after a briefer, or to forbid its maintenance after a longer, period than that 
fixed by the statute, the chancellor will not be bound by the statute, but will 
détermine the extraordinary cas'e in accordance with the equities which 
eondition it." 

The above rule was restated and enforced in the other cases cited. 

The case of Burgess v. Hixon, 75 Kan. 201, 88 Pac. 1076, was a 
case wherein this same appellant was seeking to eject Hixon from 
certain school lands which had been purchased from the state by one 
Wallon in the same manner as the lands in controversy herein had 
been purchased by Adair. Burgess was the assignée of Walton, The 
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language o£ the court in 1;he case, cited is very appropriate as charac- 
tçrizing the position of Burgess in the présent case, and \ve repeat it 
hère, as follows: 

"Of course Walton kncw fi'om the instiint of his, first defciult tliat liis 
riglits were suljject to forfaiture. Ile knew tliat uiioii l)is failure to pay it 
was the iuiperative diity of the county clerli to put into opération, and of tbe 
sherifï to carry out, forfeiture proceedin^s. lie wns hound to anticipato niul 
to exiiect tbat the law would be followed, and tlie record whieh was iu fact 
inade was ample to give hiui information that the state luid undertakeii to 
terminate his rights, and that tlie officiais having authority in tlie matter 
construed what was done to aiuount to a restoratioii of the land to the public 
domain." 

It sufficiently appears from the record that the lands in question 
were of a spéculative value, and appellant does not seeni to hâve had 
sufhcient interest in the same for three years to pay any of the install- 
ments of interest, or to ascertain from the many sources of informa- 
tion open to him the condition of the title. After having had actual 
notice of the forfeiture, he delayed more than a year before commenc- 
ing his action in the state court, and then, after that action had been 
pending for two years, he dismissed it and commenced the présent 
action. In the meantime appellees had gone into possession of the 
land and made lasting and valuable improvements. It is true appel- 
lant in his bill offers to allow appellees to receive crédit by deducting 
the value of the improvements from the rents and profits claimed by 
appellant, but we do not think appellees in equity owe appellant any 
rents and profits. 

Therefore the decree of the Circuit Court must be affirmed; and 
it is so ordered. 



RIIRGESS V. IIILLMAN et al. 
(Circuit Court of Appeals, Elghth Circuit. Deceniber 3, 1912.) 

No: 3,737. 

Appeal from the Circuit Court of the United States for the District of 
Kansas. 

Action by T. J. Burgess against Amiel M. llilhiian and othcrs. Judgment 
for défendants, and plaintifl: appeals. Affirmed. 

Lee Monroe, of Toi)eka, Kau. (C. M. Monroe, of Toi)eka, Kan., on the brief). 
for appellant. 

John K. Ilessiu, of Manhattan, Kan., for appellees. 

Before SA^'BORN and CAKLAND, Circuit Judges, and W. H. MUNGEIt, 
District Judge. 

CARLAND, Circuit Judge. This case was submitted together with 'So. 
3,728, 200 Fed. 920. and ralses the same questions that were disposed of in 
that case. For the reason stated in the opinion flled thereiu, the decree in 
this case must be affirmed ; and it is so ordered. 
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KLICKE V. ALLEGHENY STEEL CO. 
(Circuit Court of Appeals, TMrd Circuit. Deeember 2, 1912.) 

No. 1,643. 

1. Master AND Servant (§ 95*) — Injuries to Servant — Ciin.DREN — Emflot- 

IIENT CeBIIFICATE — FaILURE TO PROCURE — "ACTIONABLE NEGLIGENCE.'' 

Wliere plalntlEf, a boy between 14 and 16, vvas Injured in the course 
of his employment by défendant in a steel niill witbout a certificate re- 
auired by Act Pa. April 29, 1909 (P. L. 285) § 8, making such employment 
illégal and a misdemeanor, it was also actionable négligence sufflcient 
to sustain a recovery for the injuries. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 160; 
Dec. Dlg. i 95.* 

For other définitions, see Words and Phrases, vol. 1, pp. 148, 149 ; vol. 
8, p. 7563.] • 

2. Master AND Servant (§ 182*) — Injuries to Servant — "Pebson in Charge 

or Particulae Work" — Négligence — Emploter's Liabilitt Act. 

PlaintifC, a boy between 14 and 16, vras employed in defendant's steel 
mill as a helper to a shearman, who operated a set of power-driven shears 
for cutting steel plates. PlaintifC worked under the immédiate direction 
of the shearman. It was plaintifFs duty to place the sbeets on the cutting 
table, and when properly placed the shearman operated the shears by 
pressing a foot lever. At the time of the accident there had been dlffl- 
culty in getting a narrow sheet in proper place and the first eut did not 
shear It. PlaintifC was directed to readjust It, and as he was trying to 
do tbis the shearman, wlthout waiting to see that it was done, turned his 
back and put his foot on the lever, causing the knlfe to descend, and eut 
ofC plaintiff's Angers. Held, that the shearman was a person in charge 
of the particular work in wbich plaintiffl was engaged at the time, to 
whose orders plaintiff was bound to conform, withln Employer's Liability 
Act June 10, 1907 (P. L. 523), providing that under such circumstances 
the négligence of a fellow servant of the injured employé shall be no 
défense to an action for the injuries. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §| 
871, 372; Dec. Dlg. § 182.*] 

3. Evidence (§ 321*) — ^Competency — Knowledge — Age. 

A witness is compétent to tertify to his own âge, subject to being tested 
on cross-examination as to his sources of Information. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1202; Dec. Dig; 
i 321.*] 

4. Evidence (| 318*) — Competenct — Knowledge. 

Where plaintiff had been brought from Kussia by his aunt when he was 
11 years old, but défendant did not avail itself of the opportunity to 
cross-examine her when she testified by déposition as to plalntifTs âge, 
the déposition was properly admitted. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §§ 1193-1200; 
Dec. Dig. § 318.*] 

5. Master and Servant (§ 270*) — Injuries to Servant— Childebn — Proof 

OF Age. 

Though Factory Act Pa. April 29, 1909 (P. L. 283) § 8, authorizing the 
employment of minors on certain officiai certificates, requlres that évi- 
dence of birtb in the form of an officiai blrth or baptismal certificate, 
etc., be produced before the certificate can issue, such act does not llmit 
proof of âge of a mlnor employé injured while being employed wlthout 
a certificate to the kinds of proof specifled in the statute. 

[Ed. Note. — For other cases, see Master and Servant Cent Dig. §§ 913- 
927, 932; Dec. Dig. § 270.*] 

•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Lee Klicke, a miner, by August Mathebel, his next f riend, 
against the Allegheny Steel Company* Judgment for plaintiiï, and 
défendant brings error. Affirmed. 

Dalzell, Fisher & Hawkins, of Pittsburgh, Pa., for plaintiiï in error. 
John T. Moore, of Pittsburgh, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Lee Klicke, 
the plaintifif, a citizen of Russia, recovered a verdict against the Alle- 
gheny Steel Company, a corporation of Pennsylvania, for damages for 
Personal injuries suffered while in its employ and alleged to be caused 
by its négligence. The motion of défendant to enter judgment in its 
favor notwithstanding the verdict having been refused and judgment 
entered for plaintiiï, the défendant sued out this writ. 

The questions involved are: First, as to the instructions of the 
court that the employment, without an employment certilicate as pro- 
vided by the Pennsylvania Factory Act of April 29, 1909, P. L. 283, 
of the plaintiiï, who was under 16 years of âge, was évidence of nég- 
ligence; second, whether under the facts of this case the plaintiiï's 
action is defeated by the négligence of his fellow servant; and, third, 
the admission of certain évidence. 

The plaintiiï, a lad between 14 and 16, was employedl by défendant 
as a "shear leader" or helper to a shearman, who operated a set 
of pqwer-driven shears for shearing' or cutting steel plates. In the 
opération of the machine the shearman and his helper, working under 
his immédiate direction, placed the sheets on the cutting table, and 
when they were properly in place the former, by pressing his -foot 
on a lever, started tlie shears which eut the plates. There was testi- 
mony tending to show that at the time of the accident a sheet was 
narrow, there was difficulty in getting it in place, and the iirst eut 
did not shear it. On the helper calling this to the attention of the 
shearman, the latter nodded to the helper to iix it, and as the latter 
was trying to do so the shearman, without waiting to see that it was 
done, turned his back and put his foot on the lever. The resuit was 
the descending knife caught and eut oiï plaintiiï's iingers. 

[1] The employment certifîcate which justiiîed the défendant in em- 
ploying the plaintiiï in its plant is provided for by section 9 of the 
Act of April 29, 1909, P. L. 283, and the certiiicate issued thereunder 
provides : 

"This certifleate is a les'al warrant for the employment of the mlnor named 
hereon, in any of the above-naïued establishments, businesses aud industries 
under the provisions of an act approved," etc. 

By section 7 of the act it is provided that: 

"No minor under the âge of sixteen years shall be employed in or about 
or for any establishment or Industry named iu sections three and four of this 
act, unless the employer of said minor procures and keeps on file, and acces- 
sible to the deputy factory inspectors, the employment certifleate as hereiu- 
after provided, issued to said minor." 
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Section 11 of the act makes violation of the act a misdtemeanor. 
This certificate the défendant did not hâve — indëed, none had been 
issued — and its employment of the nonaged plaintiff was without 
légal warrant and was therefore illégal. But for such illégal employ- 
ment the plaintiflf would not hâve been in defendant's works and 
would not hâve been injured. Under both fédéral and state décisions 
such illégal employment evidenced want of care or négligence on the 
part of défendant. Railway v. Van Horne, 69 Fed. 139, 16 C. C. A. 
182; Raihvay v. Craig, 7Z Fed. 642, 19 C. C. A. 631 ; Narramore v. 
Cleveland, C, C. & St. L. R. Co., 96 Fed. 300, 37 C. C. A. 499, 48 
L. R. A. 68; Stehle v. Machine Co., 225 Pa. 348, 74 Atl. 215, 133 
Am. St. Rep. 884; Jones v. Caramel Co., 225 Pa. 644, 74 Atl. 613; 
Lenahan v. Pittston, 218 Pa. 311, 67 Atl. 642, 12 L. R. A. (N. S.) 
461, 120 Am. St. Rep. 885 ; Queen v. Dayton, 95 Tenn. 458, Z2 S. 
W. 460, 30 L. R. A. 82, 49 Am. St. Rep. 935 ; Starnes v. Albion, 
147 N. C. 556, 61 S. E. 525, 17 L. R. A. (N. -S.) 602, 15 Ann. Cas. 
470; Nickey v. Steuder, 164 Ind. 189, 73 N. E. 117. To hold other- 
wise, and to say that employment in violation of the statute was not 
négligence, would be to deprive children of the protection the law 
was designed to afford them. 

[2] We think the court below rightly held that the relation of 
plaintiff as helper to Eastley, the shearman, was one covered by the 
Pennsylvania Employer's Liability Act of June 10, 1907, P. L. 523, 
which provides : 

"ïhat in ail actions brought to recover from an employer for ininry suf- 
fered by hls employé, the négligence of a fellow servant of the employé shall 
not be a défense, wliere the injury was caused or eontributed to by any of 
the followlng causes, namely, * * * t^e négligence of any person in 
charge of or directing the partleular work in whlcli the e]n[)loyé was eugaged 
at the tlme of the injury or death ; the négligence of any person to whose 
orders the employé was bound to couform, and did eoufonii, and, by reason 
of his having conformed thereto, the injury or death resulted." 

The shears were in charge of Eastley, and he directed the partic- 
ular work plaintiff did. Not only was plaintiff bound to conform to 
Eastley's orders, but from his conforming to them his injury resulted. 
The court below was therefore justified in holding that the négligence 
of Eastley did not prevent plaintiff from recovering. 

[3] It remains to consider the objections to the admission of testi- 
mony as to plaintiff's âge. When called to the stand the plaintiff, 
over objections of defendant's counsel, was permitted to testify to his 
own âge. His answer stands unchallenged, for défendant neither 
availed itself of its right to test by cross-examination the sources 
of his information or to contradict his testimony. The question is 
therefore simply: Was the plaintiff compétent to testify as to his 
own âge ? On this point the authorities are too well settled to require 
citation that a witness may testify to his own âge, subject, of course, 
to be tested on cross-examination as to his sources of information. 

[4] The plaintiff's aunt, Caroline Klicke, who had brought the 
boy from Russia when he was 11 years old, testified to his âge on 
déposition. At the taking thereof defendant's counsel had) the op- 
portunity of cross-examining her, but did not, as to her sources of 
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information. Manifestly the court was justifiée! in admitting such 
déposition. 

[5] It is urged by défendant that, inasmuch as section 8 of the act 
spécifies certain évidence of birtli., viz., au officiai birth or baptismal 
certificate, etc., which the school authorities must demand before they 
can issue an employment certificate, therefore the plaintiff was re- 
stricted to the 'same class of testimony in proving his âge in court. 
But it will be obvions that thèse statutory provisions could in no way 
affect the right of the plaintifï to produce évidence whose conipe- 
tency in courts of justice was universally recognized. 

Finding no error in the record, the judgment below is affirmed. 



MTCIIIGAX CKNÏ. R. CO. v. MA.TKZRAK. 

(Circuit Court ot Appeals, SevwUh Circuit. October 1, 1912.) 
No. 1,841. 

1. Master and Servant (§ 278*) — Injuby to Servant — Xeot.ioence — Evi- 

dence — Admissibility. 

AVliere. in an action for iu.iuries to a earpenter eiuployetl to repair 
frt'iîrht cars at rallroad .vards, recelved wliile operating a bny.z saw, tlie 
main Issue was wlietlier tlie euipioyer's foreaian directed plaintilï to worlc 
on tlie saw, and botli parties subniitted tlie <iuestioii whetber other carpeii- 
ters employed were on prior occasions («■(lercd to operate the saw wlien 
its use was roQuired, and neitlier party was iimited as to the évidence 
on that point as bearing on plaintiff "s statenient that lie was ordered to 
operate the saw, the admission in évidence, as a part of plalntiff's case, 
that other carpeiiters prior to the accident had bcen ordered by the fore- 
man to operate the saw, was iiot erroneous, since, withont regard to the 
order of proof, it was compétent for plaintiff to contrudict the testimony 
of the forenian and other workmen to the effect that the saw was only 
oijcrated by skilled workmen detailed for that purpose. 

I l'M. Note. — For other cases, see Master and Servant. Cent. Dlg. §§ 9û4- 
072, 077; Dec. Dig. § 278.*] 

2. JIaster and Servant (§ 15.3*) — Injuky to Servant — Neoi.igexce— Fail- 

cre ïo Instruct. 

^Vhere an employé directed by the employer's foreman to operate a buzz 
saw in good condition and fnll view possessed the expérience of a person 
of ordinary intelligence after flve years' service as earpenter lu con- 
struction work in and about car repairing iu rallroad yards and kuowl- 
edgo to enable him to switch the saw iuto action, but withont expérience 
In o|)erating the saw and without appreciating the danger of taklng hold 
of a board whlcli lie was sawing after it began to .iump up and down, 
iior tlie extent to which the saw teeth were invisible under the révolution 
of the saw, the employer's failure to advise the employé of the danger 
in the use of the saw was actionable négligence ; a buzz saw belug a 
dangei'ous device, and Its working in contact with wood constituting an 
obscure danger. 

[Viâ. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
314-317; Dec. Dig. | 15.3.*] 

In Error to the Circuit Court of the United States for the East- 
ern Dixision of the Northern District of Illinois; Kenesaw M. Ean- 
dis, Judge. 

*i^or other ca^es fgc same topic & § number in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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Action by Anton Majkzrak against the Michigan Central Railroad 
Company. There was a judgment for plaintiff, and défendant brings 
error. Àffirmed. 

Défendant In error, hereinafter denomluated "plaintiff," was employed by 
plaintifC in error, hereinafter denominated "défendant," to perform carpenter 
work in repalring freight cars at the defendant's yard in Kensington, 111. 
Froni the record It appears that at the time of the accident he was engaged 
in doing liglit repairing, putting in the sides and ends and rooflng of cars, and 
doing whatever else in connection with car repairing was reqnired. He had 
bot 1 in defendant's eniploy six days prior to the accident coniplained of. He 
had corne to America from Austria flve years previous to taking employment 
with défendant, and had been engaged in doing carpenter work during ail 
that period. He was almost 26 years old when injured, and had never had 
any expérience with power-driven ripsaws, although one was in use at his 
former place of employment. He testifies that he knew nothing about the 
opération of siich a saw, and was not given any warning or instruction in re- 
gard thereto by défendant at any time prior to the injury. He further testi- 
fies that, on one occasion when he needed a pièce of lumber which would fit 
the job he was doing, the pièce was sawed for liim by one of his fellow work- 
men ; that on the fourth day of his employment he was chopping a pièce of 
lumber with a hatchet when defendant's foreman, Reichert, told him it was 
no good. and said, "You hâve to come along to the ripping machine and get 
a groove in." He did not go to the saw. liowever, as the foreman sawed It 
and umde the groove for him and brought it back to him in the car. 

On November 28, 1908, he further testifies he worked as usual on the re- 
pairs. On the afternoon of that day he says the foreman came and showed 
him a place on a car that needed a 10-inch board. "I told him I didn't know 
how to eut w'ood, and he told me he has got lots of trouble wltli me. Ile told 
me to hurry up and go and saw it; that the machine is ail right. The board 
was a soft board about 11 or 12 feet long, 12 inehes wide, and % thick. It 
had to be eut to 10 inehes wide In order to fit the work I was dolug with 
that board. * * * He told me to rip a board of 10 inehes, and I had al- 
ready a pièce of board eut to 5 inehes, and he told me it was no good, and he 
told me to take that and go to the machine and eut it. 'The machine is good.' 
I told him I was afraid of the machine." 

He further says: "I was pushing the board, and I got in about 10 Inehes 
and the board eommenced to .iump up and down and clinching back of the 
saw, and the board eommenced to move liack and forwards and I kind of 
moved to the side to hold it down on the table, and it made a certain jar and 
caught my hand." When asked how nnich of the board was gone through, 
he says, "About one foot was left." He further says he stood at the side of 
the saw table when liis hand was caught: that he started the saw up ; that 
ail of his fingers were eut off from his right hand ; and that nobody else was 
présent. 

On croKS-examination he testifies that the boiird began to .lump "when I 
began to get to the end, 10 or 11 inclies. » * * j ^^as holding it down 
so it wonldn't kill me." 

He claims he did not know that If he got his hands close to and on the 
saw he would get hurt : that the saw went so fast that he just saw a gray 
color; the saw had teeth about IV2 inehes long which pointed toward the 
operator ; that it vi'as about two feet in diameter, extending about eight 
inehes above the table which was 9x3 feet in area and about 3 feet from 
the floor. 

From tlie other évidence, as well as that of plaintiff, it appears that the 
saw table was clear from every obstruction except the upper 8 inehes of the 
saw and the gauge, and that the saw was in plain vIew. 

On the trial plaintifC was permitted to introduce the testimony of five wit- 
nesses over defendant's objection, who testifled that Reichert, the defendant's 
foreman, had, on prior occasions, told them and a number of other car- 
peurers to work on the said buzz saw from time to time when they wanted 
to get a jjiece of wood, to which ruling of the court défendant duly excepted. 

At the close of plaintitï's évidence, défendant moved the court to lnstr;iet 
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tbe jury to find défendant "not guilty," wlilch motion the court overruled. 
Thereupon defendant's sald foreman testified that toe never dlrected or asked 
plaintiff to use the saw, or tUat he should eut the board, or that the machine 
was good, or that he ever said anything to plaintiff about the saw or machine. 
Witness also swore that plaiutifl! never said he was afraid of the machine or 
anything about It; that he had never told any carpenters to use the buzz 
saw ; that, on the contrary, hone of them was allowed to use it at any time ; 
that two men were assigned to that task ; and that one Bernard had control 
of the saw. 

Witness Tricker for défendant swears that he and one Vanderlog had 
charge of the saw, and is corroborated by Vanderlog and Derrick. At the 
close of defendant's évidence, plaintiff not having introduced any rebuttal 
évidence, défendant again moved the court to instruct the jury to flnd dé- 
fendant not guilty in due form, which motion the court denied. Whereupon 
the cause was argued to the jury, the instruction given, and verdict rendered 
findiug défendant guilty and assessing damages at the sum of $2,000. Mo- 
tions for a new trial and in arrest were duly made and denied, and judgment 
entered upon the verdict, from which judgment the présent writ of error was 
sued out. 

The errors assigned are: 

(1) That the court admitted the évidence of the flve witnesses, and each of 
them, that they and other carpenters than plaintiff had from time to time, 
previous to the accident in question, been ordered and direeted by defendant's 
foreman to vfork upon the buzz saw aforesaid, and had so wovked. 

(2) That the court overruled the several motions of défendant to instruct 
the Jury to find the défendant not guilty. 

Walter H. Jacobs and Ralph M. Shaw, both of Chicago, 111. (John 
Barton Payne and Silas H. Strawn, both of Chicago, 111., of counsel), 
for plaintiff in error. 

J. S. Reynolds and C. J. Waring, both of Chicago, 111., for défend- 
ant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
Both counsel agrée that on the trial the main question in controversy 
was : "Did defendant's foreman order or direct the plaintiff to vvork 
upon this buzz saw?" Plaintiff, who had the burden of proof, tes- 
tified that he was so direeted, as above stated. In bis prima facie 
évidence, plaintiff was allowed to introduce the testimony of the 
fîve witnesses as above set out, for the purpose of corroborating plain- 
tiff's testimony. 

In défense, défendant, among other évidence, introduced the testi- 
mony above referred to, controverting the statements of the five wit- 
nesses. What error might bave been predicated upon the ruling of 
the court on that point, had défendant rested its case, so far as that 
ruling was concerned, upon its exceptions taken thereto, need not 
be hère stated. The record taken as a whole, without regard to the 
séquence of the introduction of évidence, clearly shows a submission 
to the jury by both parties of the question whether other carpenters 
employed by défendant were on prior occasions ordered to operate 
the saw when its use was required. Neither party was limited as to 
the évidence upon that point as bearing upon plaintift''s statement that 
he was ordered to operate the saw and was not a volunteer. It was 
compétent for plaintiff to controvert the testimony of the foreman and 
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other workmen to the effect that the saw was only operated by skilled 
men who were detailed for that purpose. We do not deem that as- 
signment of error well founded. 

[2] With regard to the matters comprehended in the second assign- 
ment, it appears from the record: (1) That the saw was in good or- 
der and full view; (2) that plaintifif was a man 26 years of âge, fairly 
mature in judgment, and possessed of such expérience as would come 
to an ordinarily intelhgent man after fîve years' service as a carpenter 
engaged in construction work in and about car repairing ; (3) that he 
had knowledge sufficient to enable him to switch the saw into action, 
but had had no expérience in handling or operating such a saw; (4) 
that he was standing in a place of safety when the board which he 
was sawing began to jump up and down, and left it when he moved 
to the side of the saw f rame in an attempt to steady it ; and (5) that 
he did not appreciate the danger of taking hold of the jumping plank, 
nor the extent to which the saw teeth became invisible under the swift 
révolution of the saw. 

Ail thèse facts the jury were at liberty to find from the évidence, 
as well as the alleged fact that plaintiff was ordered to work with the 
saw. 

There is nothing in the record to show that défendant took any 
steps to advise plaintiff of the danger incurred in the use of the saw, 
nor does it appear that its use was one of the risks assumed by him, 
or that the danger was obvious as danger to his mind. It is a gên- 
erai rule of law that a master may not acquit himself of négligence 
without notifying an employé of the risks assumed in his performance 
of his duties, if they are not patent — especially if he be unskilled. Reed 
V. Stockmeyer, 74 Fed. 186, 20 C. C. A. 381 ; Felton v. Girardy, 104 
Fed. 127, 43 C. C. A. 439; Mountain Copper Co. v. Pierce, 136 Fed. 
150, 69 C. C. A. 148; Wright v. Stanley, 119 Fed. 330, 56 C. C. A. 
234. 

Even though he sees and knows the physical conditions, he may not 
understand them. There are a number of cases dealing with the op- 
ération of saws. They are held to be dangerous devices. Their work- 
ing in contact with an object, as wood, is held to constitute an obscure 
danger in Hanson v. Ludlow Mfg. Co., 162 Mass. 187, 38 N. E. 363. 

"The particular danger eaused by the tendency of a board when warped 
to spring back Is not, as a matter o( law, obvions to an inexperienced serv- 
ant." Wheeler v. Wason Mfg. Co., 135 Mass. 294. 

In Chilson v. Lansing Wagon Works, 128 Mich. 43, 87 N. W. 79, 
it is said: 

"It Is for the jury to say whether a servant havlng no expérience in the 
use of a saw of a peculiar construction, dangerous because pièces of timber 
were liable to beconie wedged betvv-een the saws and thus throw the operator's 
hand upon them, should hâve been instructed as to this peculiarlty." 

It was held in Nelson Mfg. Co. v. Stolzenburg, 59 111. App. 634, 
that a servant might not see the bluish circle made by the teeth of a 
rapidly revolving saw, and should hâve been warned. The danger 
of saws is further dealt with in Jarvis v. Coes Wrench Co., 177 
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Mass. 170, 58 N. E. 587; Egan v. Sawyer & Lumber Co., 94 Wis. 
137, 68 N. W. 756; Smith v. Irwin, 51 N. J. Law, 508, 18 Atl. 852, 
14 Am. St. Rep. 699. 

We find no réversible error in the judgment, and it is therefore 
affirmed. 



In re MARTIN. 

GOODWIN et al. v. HEADLEï. 

(Circuit Court of Appeals, Third Circuit. December 2, 1912.) 

No. 1,656. 

Bankktjptct (§ 163*) — Préférences — Nature of Transaction — Transfeb. 

A baukrupt, having a forelgn newspaper route or agency, tlie terniina- 
tlon of whicli, however, was entirely within the option of the publishers, 
having beeome Indébted tô them, and beiug compelled to settle the indebt- 
edness In order to retain the route, procured a loan from défendants, 
maklng an assignment of his agency right to them as security for the 
money advanced ; they agreelng to sell the agency back to hlm whenever 
he should repay the advancements. Défendants continued to permit the 
bankrupt to manage the agency, but he again fell into debt to the pub- 
lishers, who notified him that unless the accounts were settled he would 
recelve no more papers after the succeeding day. The bankrupt being 
unable to pay, défendants were compelled to do so in order to save the 
agency, which they did, and subsequently sold the agency to others 
against the bankrupt's protest, and for the amount obtained, less the 
sum advanced to the bankrupt, the trustée sought to hold them liable. 
Held, that the agency was a niere revocable privilège, and that the trans- 
action dld not amount to a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 247, 248; 
Dec. Dig. § 163.*] 

Appeal from the District Court of the United States for the District 
of New Jersey ; Joseph Cross, Judge. 

Action by James R. Headley, trustée of John N. Martin, bankrupt, 
against Eugène B. Goodwin and another. Jud'gment for plaintifï, and 
défendants appeal. Reversed. 

William T. Boyle, of Camden, N. J., for appellants. 
Martin W. Lane and Louis H. Miller, both of Millville, N. J., for 
appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This is a suit in equity, brought 
by a trustée in bankruptcy to recover a sum of money from the défend- 
ants. He averred that they hadl come into possession of certain prop- 
crty belonging to the bankrupt by a transaction that amounted to a 
préférence, and had afterwards sold it at a profit. As nothing except 
a money decree was asked for, or obtained, we are unable to see v/hy 
the remedy at law was not adéquate ; but as the défendants do not, and 
did not, make that objection, we shall pass it without further notice 
and décide the case on its merits. 

•For other cases see same topic &,§ nvmbïb lu Doc. & Am. Digs. 1907 to date, & Rep'r ludexes 
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The facts are thèse: John N. Martin was adjudged a vokmtary 
bankrupt on January 11, 1909. He had been insolvent for several 
months, and the défendants were acquainted with his condition, In- 
deed, as long before as February 15, 1908, he was unable to pay his 
debts, especially a debt of $2,000, for on that day be borrowed from 
them the sum named and attempted to secure them in the foUowing 
manner: He was then a so-called "agent" in Millville, N. J., for the 
sale and distribution of several Philadelphia newspapers, and the debt 
of $2,000 was due to the publishers. His arrangement with them had 
existed for several years. It was verbal and informai, but its terms 
appear with sufficient clearness. In reality, he was not an agent at ail 
in the usual meaning of that word, but a wholesale buyer and a retail 
seller of newspapers. The publishers were no doubt willing to give 
him certain advantages in the market, but they did not agrée to sell 
exclusively to him, although in practice they sold to no other person in 
Millville. As long as he paid his bills regularly it was likely that he 
would be the only person to receive their journals, but they were under 
no contract to that effect. They did not pay him for what he did. 
His profits came solely from selling at a higher price than he paid. His 
subscribers were under contract with him, and not with the publishers. 
Neither he nor the publishers were bound to continue the relation. He 
might give up the business of selling their wares at any moment with- 
out liability to them, and they were f ree to sell to any other person and 
to décline further dealings with him. Nevertheless, the arrangement 
would probably continue as long as he wished, but on the condition that 
he paid his bills and remained otherwise acceptable. He mght even 
sell the "agency" or the "route," and they might (and probably would) 
allow the purchaser to take his place on the same conditions; but in 
reality ail he could call his own was a rather loosely defined privilège 
that was revocable at their pleasure, and, as already stated, they did 
not even agrée that it should be exclusive. It was this intangible priv- 
ilège, this business risk or expectation, wthout the sanction of a con- 
tract, that the bankrupt undertook to use as security in February, 1908 
He went through the form of selling it to the défendants for $2,000 
by a written bill of sale, and they went through the form of agreeing 
to sell it back to him whenever he should repay the money they had 
just advanced. He was to pay $100 a month, or more at his option, 
but he was to continue in possession of the "agency," and was to take 
ail its income and profits as long as he should pay the monthly notes. 
If he failed to pay, the défendants reserved the right to remove him 
"from the possession of the said agency, and to conduct the same them- 
selves." The publishers, whose debt was about to be paid, knew at 
least something of the transaction, and on February 17th they united 
in acknowledging "the receipt of notice of the transfer of the news- 
paper route of John N. Martin, of the city of Millville, New Jersey, 
imto" the défendants. But they expressly stipulated that their own 
rights should not be aiïected in any way thereby to their préjudice, 
and that they should remain f ree to protect their own interests in any 
way they should deem advisable, declaring that they were not to be 
deemed in any way the guarantors of the transaction. 

The agreement between the bankrupt and the défendants was valid, 
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and) under it there were no doubt reciprocal rights; but its siibject- 
matter was of a peculiar and precarious nature. The publishers were 
not bound to sell their newspapers either to the bankrupt or to the 
défendants. They could sell to whomsoever they pleased, and of course 
they would not continue to furnish newspapers to the bankrupt unless 
he paid bis bills. And this is just what he failed to do. He fell into 
arrear? again, and on January 8, 1909, he owedl the publishers $2,100 
more. On that day they notifïed him that he would receive no more 
newspapers, unless the accounts were settled on the 9th; but they 
recognized that the défendants had some interest in the situation, and 
notified them also how matters stood. As the bankrupt could not pay, 
the défendants were practically driven to pay, and thereupon the pub- 
lishers exercised their undoubted right to discontinue selling to the 
bankrupt. They sold to the défendants instead, and the business was 
carried on by the latter for a few months on their own account. The 
bankrupt did not consent to this arrangement. On the contrary, he 
opposed it as much as he couldl, and competed for custom as vigorously 
as possible ; but the publishers controUed the situation, as they had a 
right to control it, in the défendants' favor. In a few months the lat- 
ter sold their privilège to other persons, and for the amount thus ob- 
tained, less the $2,000 advanced to the bankrupt in February, 1908, 
the trustée sought to hold them liable. The court entered a decree for 
this balance, but not upon the theory put forward by the bill. As al- 
ready stated, the bill avers a preferential transf er ; but it is clear that 
no such transaction took place. The bankrupt did not transf er any- 
thing to the défendants, and took no part in what was done. He could, 
therefore, hâve had no intent to prefer, and the défendants could not 
be charged with knowledge of a nonexisting intent. If the privilège 
had been tangible property belonging to the bankrupt, and if the de- 
fendants had taken possession •of it, the trustée might hâve recovered 
it, or its value, by an appropriate action at law ; but there was no such 
property and no such suit. He was finally permitted to recover upon 
the theory that the bankrupt had given a mortgage, and that the mort- 
gagees had taken possession against his will, and had sold at a profit 
for which they were obliged to account. 

The irregularities of the proceeding are manifest, and the resuit 
cannot be sustained. The évidence does not support the bill, and the 
bill does not support the decree. And — what is of more importance, 
since we are striving to reach the merits — neither does the évidence 
support the decree. The défendants did not take possession of the 
bankrupt's property. They were not bound to pay his debt of $2,100 
and carry on business for his benefit. He had no contract right to the 
business, and the défendants were at liberty to make a new arrange- 
ment with the publishers on their own account. There is no élément 
of fraud or oppression in their conduct. So far as appears, they acted 
throughout in good faith and were only anxious to retrieve as much as 
possible of their advancements, ail of which would otherwise hâve been 
lost. They deprivedi the bankrupt of nothing that he was capable of 
conveying against the will of the publishers. He had only a revocable 
privilège, and when the p.:blishers revoked it, and allowed the défend- 
ants to take his place, he had no légal ground of complaint. Such as- 
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sistance as may be found in the cases that are cited — Hathaway v. Ben- 
nett, 10 N. Y. 108, 61 Am. Dec. 739, and Senter v. Davis, 38 Cal. 450 
— is opposed to the theory on which the decree is based. 

The decree is reversed — the costs to be primarily charged against the 
bankrupt estate — and the District Court is directed to dismiss the bill. 



WYMAN & GORDON CO. v. POOLE. 
(Circuit Court of Appeals, Sixth Circuit. December 3, 1912.) 

No. 2,237. 
Négligence (§ 186*) — Action fob Injtjby to Sebvant — Questions itoe Jtm* 

CONTRIBUTORY NEGLIGENCE. 

Evidence considered, in an action by an employé against the master to 
recover for an injury caused by the dropping of a drop hammer which 
he was operating, because of defective fastenings, and heUl to justify 
the trial court in submitting to the jury the questions both of defendant's 
négligence and of plaintiff's eontributory négligence. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §| 277-353 ; 
Dec. DIg. § 136.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio; John M. Killits, Judge. 

Action at law by Henry Poole against the Wyman & Gordon Com- 
pany. Judgment for plaintifï, and défendant brings error. Affirmed. 

W. C. Boyle, H. H. McKeehan, and W. B. Stewart, ail of Cleveland, 
Ohio (Squire, Saunders & Dempsey and Hoyt, Dustin, Kelley, Mc- 
Keehan & Andrewa, ail of Cleveland, Ohio, of counsel), for plaintifï 
in error. 

Skiles, Green & Skiles, of Shelby, Ohio, and R. B. & A. G. New- 
comb, of Cleveland, Ohio, for défendant in error. 

Before KNAPPEN, Circuit Judge. and SATER and SESSIONS, 
District Judges. 

KNAPPEN, Circuit Judge. Plaintifï in error (hereafter called de- 
fendant) operated a plant for the manufacture of drop forgings. De- 
fendant in error (hereafter called plaintiiï) had charge of the opéra- 
tion of two drop hammers; one a finishing and the other a break- 
down hammer. The latter consisted generally of a bed, supporting 
the lower die, and a hammer, or "ram," operating vertically and car- 
rying the upper die. The hammer was attached to a board, which was 
gripped between and raised by two friction rolls in the upper works 
of the machine. The heavy casting containing the upper works was 
normally attached to two steel uprights by four clamp bolts, provided 
with springs to take up the jar. The dropping of the hammer was 
efifected by a foot lever, which released the clamp. There was évi- 
dence that for some time before the accident two or more of the stay- 
bolts were out of place, and that the remaining boit or bolts were in- 
sufficient to keep the machine rigid; that the clamp boit or jam nut, 

*FoT other caees eee same toplc & i numseb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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one or both, were worri or insufficient, with the resuit tliat the claiiip 
was liable to release the hammer and cause it to descend without ac- 
tion by the operator, thus requiring fréquent adjustment of the clamp 
boit or nut. Such dropping was called "repeating." There was évi- 
dence that plaintiff, shortly before the accident hereafter mentioned, 
complained to the foreman that the hammer was dangerous and was 
repeating, was promised that it should be repaired, and directed to 
continue at work, and that plaintiff continued under that promise. 

While plaintiff was engaged in removing "scale" from the lower 
die, the hammer fell, causing an injury for which verdict and judg- 
ment were recovered. There was substantial évidence of defendant's 
négligence, and its contention to the contrary is foreclosed by the ver- 
dict. It was urged that the hammer fell through the action of plain- 
tiff's brother while attempting to adjust the clamp boit ; but this con- 
tention was fairly submitted to the jury, and is likewise concluded, 
The plaintiff's testimony regarding his complaint to the foreman and 
the latter's promise to repair was sufficient to justify submitting to the 
jury the question of plaintiff's assumption of risk through a normal 
and careful opération of the machine. Cincinnati, N. O. & T. P. R. 
Co. V. Robertson (C. C. A. 6) 139 Fed. 519. 524, 71 C. C. A. 335. 

It i.s strenuously urged, however, that the plaintiff's testimony con- 
clusively shows that the accident was due to his own négligence in 
placing his arm between the dies, with knowledge that the hammer 
was liable to repeat ; and it may be assumed that, if the testimony 
conclusively so shows, verdict should bave been directed for défend- 
ant as requested, notwithstanding an assumption of risk from ordinary 
opération of the machine. Plaintiff's testimony, giving him the bene- 
fît of every fair inference, by way of construction, which might rea- 
sonably be drawn from it, as must be done for purpose of motion to di- 
rect verdict (Rochford v. Pennsylvania Co. [C. C. A. 6] 174 Fed. 81,98 
C. C. A. 105), tended to show that the lower die was from 32 to 33 
inches long; that the scale was about 11 to 12 inches from the front and 
4 to 5 inches from the right-hand side of the die ; that in loosening the 
scale he stood from 3 to 5 inches from the treadle, bending over, and 
reaching in at the right-hand side of the die, with a stick, 12 to 14 
inches long, in his right hand, while his left hand held the nozzle of 
the blow pipe in directing the blast on the scale, plaintiff not support- 
ing himself by or resting any weight on the blow pipe ; that he knew 
the hammer was liable to drop, and that he at no time had his hand 
or arm, or any portion of his body, under the hammer or between 
the dies ; that while in the position stated he was startled by hearing- 
a rasp or click (which apparently indicated that the hammer was about 
to fall), and instinctively "made a move to get away" ; and that as he 
made the move "that bîast pipe gave, or my foot gave, I can't swear 
which, but I lunged across the die." The hammer made a eut on the 
right side of his head, and caught and crushed his right arm from a 
little below the shoulder to about the middle of the forearm; the hand 
and lower part of the arm being uninjured. 

Défendant confends that plaintiff's négligence is conclusively shown 
by his failure to prop up the hammer by boards and by the use of a 
short stick, in place of a 3-foot iron rod which was available. jJut 
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the question of négligence in both those respects vvas for the jury. 
While it appeared that boards vvere used to hold up the hammer while 
dies were being changed, yet if the claim that no part of plaintiff's per- 
son was under the hammer is to be accepted, it is clear that we cannot 
say, as matter of law, that he was négligent eitlier in not propping up 
the hammer or in not uçing a longer rod. 

Défendant insists, however, that the manner of the accident and 
the attendant conditions conclusively show that plaintiff could not 
hâve been doing what he says he was doing without having some por- 
tion of his hand or arm under the hammer just before the accident; 
and the rule is invoked that testimony contrary to reason or contrary 
to physical laws cannot support a verdict. Among the décisions of 
this court which recognize this principle are Pennsylvania Co. v. Whit- 
ney, 169 Fed. 572, 576, 95 C. C. A. 70, and Baltimore & Ohio Ry. Co. 
V. O'Neill, 186 Fed. 13. 15, 108 C. C. A. 115. 

In view of plaintiff's testimony that he was made to lunge across 
the die because startled, and by the "giving" of the blast pipe or of 
his foot, the facts of the blow on the head and of the crushing of the 
arm do not conclusively prove that his hand or arm was under the 
hammer previous to his hearing the warning of the hammer's fall. 
Indeed, the fact that the hand and lower part of the arm were unin- 
jured lends color to plaintiff's version of the manner of the accident. 

Défendant contends, however, that as the hammer in opération 
makes 50 to 60 strokes per minute, and thus rises and falls in about 
a second of tirrœ (the dies being about 2i4 to 3 feet apart), plaiiitiff 
could not hâve fallen under the hammer in the fraction of a second 
which, défendant says, could only hâve elapsed between the click and 
the blow. But not only does this assume that a descent of the ham- 
mer, resulting from an insecure clamp, would necessarily be as rapid 
as when the hammer is released under ordinary opération, but we 
cannot pronounce it physically impossible that plaintiff, in his bent 
attitude, should in a fraction of a second so fall as to be struck and 
caught by the hammer. 

It is urged, however, that plaintiff's position in loosening the scale 
absolutely necessitated the présence of his arm under the hammer. 
This conclusion is sought to be drawn from testimony that the dis- 
tance from a perpendicular line drawn upward and from a point 4 
to 5 inches from the treadle to the center of the die was 34 inches. 
Setting to one side the fact that plaintiff's testimony does not neces- 
sarily place the scale in the center of the die, it is enough to say that 
there is no testimony that one could not so stand in the place indicated 
as to be able to touch the scale with the stick in question without hav- 
ing his arm under the hammer ; and we hâve no data to justify a con- 
clusion that it is a physical impossibility to do so. 

We think the court did not err in refusing to direct verdict for de- 
fendant. We hâve not discussed ail defendant's assignments. We 
hâve, however, considered them ail, and are satisfied that no error 
has been committed to its préjudice. 

The judgment of the Circuit Court is accordingly affirmed, with 
costs. 

200 F.— 60 
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SIIErPY V. STEVENS. 
(Circuit Court of Appeals, Second Circuit. November 25, 1912.)' 

No. 20. 

Courts (| 405*) — Judgment Subject to Review — "Final JtrDairENT." 

VVhere défendant demurred to two sépara te causes of action alieged in 
the complaint, and the demurrer was sustained as to the first cause o( 
action, and overruled as to tlie second, witli leave to answer, détendant 
liavlng ansvvered, tlie judgment sustalnlng tlie demurrer to the lirst 
cause of action was not final, and hence was net revlewable by writ of 
error untll the détermination of the Issues on the second cause of action; 
the term "final judgment" being deflned to mean one which disposes of 
ail matters in litigation betwèen the parties as shown by the record. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 1097-1103; Dec. 
Dig. § 405.* 

l'^or other définitions, see Words and Phrases, vol. 3, pp. 2774-2798; 
vol. 8, p. 7663. 

Flnality of judgments and decrees for purposes of review, see notes 
to lirush Electric Co. v. Electric Imp. Co. of San .Tose, 2 C. C. A. 379; 
Central Trust Co. v. Sladden, 17 C. C. A. 238 ; Prescott & A. C. Ry. Co. 
V. Atchison, ï. & S. F. R. Co., 28 C. C. A. 482.] 

In Error to the Circuit Court of the United States for the Northern 
District of New York ; George W. Ray, Judge. 

Action by John V. Sheppy against Ezra H. Stevens. From a judg- 
ment sustaining a demurrer to one of two causes of action alieged 
in plaintiff's complaint, but overruling it as to the second, and per- 
mitting défendant to withdraw it and answer, plaintiflf brings error 
prior to détermination of the issues raised by the answer on the sec- 
ond cause of action. Dismissed. 

See, also, 185 Fed. 147. 

The plaintiff brought an action at law upon a complaint statlng two causes 
of action. The défendant demurred to hoth causes. The demurrer to the 
flrst cause wa.s sUstained. The dennirrer to the second cause was overruled, 
but the défendant was permitted to withdraw it and answer. The issues 
raised upon the answer bave not been tried and the second cause of action 
bas not been disposed of. 

Upon the hearing of this writ of error the court raised the jurlsdictlonal 
question whether there had beeu a final judgment in the case to review 
which a writ of error wouid lie. 

H. & W. A. Hendrickson and S. A. Hungerford, ail of Albany, N. 
Y. (George M. Palmer, of Cobleskill, of counsel), for plaintiff in error. 
R. J. Le Boeuf, of Albany, N. Y., for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). It is 
fundamental that no writ of error lies unless the whole matter in the 
record be determined. A case cannot be brought up piecemeal. This 
was regarded as settled law as long ago as Metcalf's Case, 6 Coke, 

•For otbar cacM im muim topic & i NVUBiis in D«c. * Am. Dlgs. 1907 to data, & Rep'r Indexa* 
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68, decided in the reign of King James I, where an earlier décision 
was thus approved: 

"In trespass by the lord of S. against one for taldng his cattle ; as to par- 
eel, the défendant pleaded not guilty; and as to the other, he pleaded an- 
other plea, upon which the plaintifï deniurred, and afterwards the issue was 
foimd for the plaintiff, upon which he had judgment ; yet he shall not hâve 
a writ of error, till the whole niatter is determined. And the reàson of the 
said case is, that if the record should he removed before the whole niatter 
is determined, there would be a failure of right ; for the Judges of the Kiug's 
Bench cannot proceed upon the matter which is not determined, and upon 
which no judgment is given ; and the wliole record ought to be elther in the 
Common Pleaa or in the King's Bench; also the original is entire, and can- 
not be there and hère likewise." 

Metcalf's Case was approved by the Suprême Court of the United 
States in United States v. Girault, 11 How. 22, 31 (13 L. Ed. 587), 
where the court said : 

"The writ is conditional, and does not authorize the court below to send 
up the case unless ail the matters between ail the parties to the record hâve 
l)een finally disposed of. The case is not to be sent up in fragments, by a 
succession of writs of error." 

And in Holcombe v. McKusick, 20 How. 553, at page 554, 15 L. 
Ed. 1020, where a demurrer to a part of a replication was sustained 
but some material allégations were left, the Suprême Court held that 
the judgment upon the demurrer was not such a final judgment as 
could be reviewed upon a writ of error and again said : 

"The whole of the cause, therefore, in the court below, was not disposed 
of, and no final judgment rendered, upon which a writ of error from this 
court would lie. It is the settled practice of this court, and the same in the 
King's Bench in England, that the writ will not lie until the whole of the 
matters in controversy in the suit below are disposed of. The writ itself 
is conditional, and does not authorize the court below to send up the case, 
unless ail the matters between the parties to the record hâve been deter- 
mined. The cause is not to be sent up in fragments." 

The principle of thèse early décisions has been repeatedly reafïirmed 
by the Suprême Court and it is clearly established that writs of error 
cannot be brought either to that court or to this court until final judg- 
ment and that a final judgment is one which disposes of ail the mat- 
ters in litigation between the parties as shown upon the record. South- 
ern R. Co. V. Postal Telegraph Co., 179 U. S. 641, 21 Sup. Ct. 249, 
45 L. Ed. 355 ; Luxton v. North River Bridge Co., 147 U. S. 339, 13 
Sup. Ct. 356, 37 h. Ed. 194; McLish v. Roff, 141 U. S. 661, 12 Sup. 
Ct. 118, 35 E. Ed. 893. 

The rule governing writs of error also applies in appeals in equity. 
As a gênerai rule only a final decree can be the subject of appeal in 
the fédéral courts and a decree is final only when it settles the whole 
cause. To this gênerai rule there are some exceptions. Statutes au- 
thorize appeals from certain interlocutory orders. So the Suprême 
Court has at times looked at the substance rather than the letter of the 
rule. Thus an appeal has been permitted where the decree determined 
the substantial controversy but left some subsidiary matters unad- 
justed. Forgay V. Conrad, 6 How. 201, 12 L. Ed. 404. So an appeal 
has been sustained where there hâve been several défendants and a 
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separate controversy has been found to exist as to some of tiiera. 
Hill V. Chicago, etc., R. Co., 140 U. S. 52, 11 Sup. Ct. 690, 35 L. Ed. 
331. But as said by the Suprême Court in Ex parte National Enaaiel- 
ing Co., 201 U. S. 156, 26 Sup. Ct. 404, 50 L. Ed. 707, décisions of 
this kind are inapplicable when the liability of the défendants is joint 
or where there is but a single défendant. And the gênerai rule has 
been adhered to where a bill has been dismissed as to certain clainis 
and has been sent to a master as to others. Ex parte National Enam- 
eling Co., supra. It has likewise been held that a decree dismissing 
a cross-libel cannot be appealed from until the entire controversy is 
disposed of. Bowker v. United States, 186 U. S. 135, 22 Sup. Ct. 
802, 46 E. Ed. 1090. So a decree dismissing a cross-bill has been held 
not a final decree. Ayres v. Carver, 17 How. 591, 15 L. Ed. 179. 
And a decree dismissing a bill as to one défendant who has demurred, 
leaving the case undisposed of as to other défendants who hâve an- 
swered, has been held not to dispose of the whole case and to be sub- 
ject to appeal after its final détermination. Mendenhall v. Hall, 134 
U. S. 559, 567, 10 Sup. Ct. 616, 33 L. Ed. 1012. 

Thèse established principles are décisive hère. This case cannot be 
in this court upon writ of error and at the same time be pending in 
the District Court for the trial of the second cause of action. The 
so-called final judgment was not final because it did not dispose of ail 
the matters in litigation between the parties involved by the pleadings. 
To use the language of the old English case, "the whole matter in the 
original" was not determined. True, the first cause of action may 
hâve been separate from the second. But both causes were in the one 
suit and in the one record. It was necessary to dispose of both of 
them to put the record in such shape that a writ of error would lie 
and to avoid having the case "there and likewise hère." ^ 

The présent writ of error must, therefore, be dismissed for want 
of jurisdiction. When, however, the second cause of action is detef- 
mined a judgment will be entered which will put an end to the case 
in the court below. If that judgment be in favor of the défendant, 
the plaintifl^ may then bring up by writ of error not only any errors 
arising upon the détermination of the second cause, but the judgment 
upon the demurrer to the first cause. 

So on the other hand if the plaintifï obtain a judgment iri bis favor 
upon the second cause ôf action he may then still bave a writ of error 
which will bring up the décision upon the demurrer. In other words 
he will not lose bis right to review the action of the court in dismissing 
his first cause of action whether he win or lose upon the second cause 
but he must wait until that cause is determined before attempting 
such review. 

The writ of error is dismissed without costs and without préjudice. 

1 We appreclate that the case of Klever v. Seawall, 65 Fed. SO."?, 12 C. C. 
A. 661, is not In accordance with thèse views, 'but we are unable to l'ollow 
that décision. 
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In re McVOY HARDWARE CO. 

McVOY HARDWARE CO. v. NATIONAL HARDWARE ASS'N OF 
UNITED STATES, 

^Cirouit Court of Appeals, Seventh Circuit. October 8, 1912.) 

No. 1,956. 

Bankruptcy ('§ 45.5*) — Okder Refusing Confirmation of Composition — 
"Final Oruek Denying a Discuarge." 

An order refusing to conflrni a composition, on the gronnd that the 
jud.se Is not satlsfled that It Is for the i)est Interests of the credltors, 
is not a bar to a suli.sequent discharge, and is not a "final order denying 
a discharse,^' withln Bankr. Act .luly 1, 1898, c. 541, § 25a(2), 30 Stat. 
5.53 (U. S. Conip. St. 1901, p. 34,^2), authorlzlng an appeal froiu a judg- 
ment denylng a discharge. 

|Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. § 45.5.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

In the matter of the McVoy Hardware Company, a bankrupt. 
From an order refusing to confirm a composition objected to by the 
National Hardware Association of the United States, the bankrupt ap- 
peals. Dismissed. 

James Rosenthal, of Chicago, 111., for appellant. 
Samuel A. Ettleson, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Appellant offered terms of composition 
to its creditors and filed its application for the confirmation of the 
composition, which had then been accepted in writing by a majority 
in number of the creditors, whose claims represented a majority in 
amount of ail claims. Appellee objected to confirmation on the ground 
that the proposed composition was not for the best interests of the 
creditors. No creditor interposed any objection to confirmation on 
the ground that the bankrupt had been guilty of any acts or failed to 
perform any duty which would be a bar to his discharge, or that the 
offer and acceptance of the composition were not in good faith, or 
had been procured by means of forbidden promises or acts. After 
considering a mass of évidence relating to the amount and value of 
the bankrupt's assets and the extent of the liabilities, the judge refused 
to confirm the composition on the sole ground that he was not satisfied 
that it was for the best interests of the creditors. 

Appellee bas moved to dismiss the appeal on the ground that the 
record discloses no appealable subject-matter. 

If the appeal is entertainable, it is so because it falls under section 
2.Sa(2), which authorizes an appeal from a judgment denying a dis- 
charge. Hère the judgment does not in terms deny a discharge; but 
under section 14c, which déclares that a confirmation of a composition 
shall discharge the bankrupt, it is contended that the refusai to con- 

*Fpr other casea see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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firm a composition necessarily has the effect of denying a discharge 
to the bankrupt in the pending bankruptcy proceeding. While the 
confirmation of a composition always has the inévitable effect of dis- 
charging the bankrupt, thereby always giving the opposing creditors 
a right to appeal from the order of confirmation (In re Friend, 134 
Fed. 778, 67 C. C. A. 500), we are of the opinion that a refusai to 
confirm a composition does not always and inevitably hâve the effect 
of denying a discharge to the bankrupt in the pending proceeding. 
Section 12d provides that : 

"The judge sliall conflrm a composition If satisfied that (1) it is for the 
best interests of the creditors ; (2) the, bankrupt has not been gullty of any 
of the acts, or failed to perform anj' of the duties, whlch would be a bar to 
his discharge ; and (3) the offer and its acceptance are in good faith and hâve 
not been œade or procured except as herein provided, or by any means, 
promises, or acts lierein forbldden." 

Under the first part of this section an affirmative duty is cast upon 
the judge, whether any créditer suggests it or not, to become satisfied 
by an inquiry into the assets and liabilities that the proposed composi- 
tion is for the best interests of the creditors. An offer of composition 
mây fall through because not enough creditors give their assent in 
writing; but, if enough creditors are satisfied, the offer may neverthe- 
less fall through because the judge also must be satisfied that the 
offer is just and fair. Now, if the offer is rejected by the creditors 
as unfair, can there be any doubt that the bankrupt could obtain a 
regular order of discharge, un^.ess, on spécifications in opposition to 
his pétition for discharge, he had been found guilty of acts which 
would be a bar ? And in what respect is the situation différent if the 
composition is refused by the judge as being unfair? 

If creditors should file objections to the confirmation of the composi- 
tion on either the second' or third grounds stated in section 12d, and 
if upon such an issue the court should adjudge that the bankrupt had 
been guilty of acts which would bar his discharge, it might be that 
such an order refusing to confirm the composition would stand as res 
adjudicata against any subséquent pétition of the bankrupt to be dis- 
charged in due course, and thereby be the équivalent in légal effect of 
a judgment expressly denying a discharge, and therefore appealable; 
but we do not definitively pass upon that question, as it is not nec- 
essary to do so for the purposes of the présent décision. We make 
the suggestion respecting clauses 2 and 3 of section 12d for the pur- 
pose of throwing into relief the fact that a refusai to confirm on the 
ground that the composition is unfair, is no bar to a subséquent ap- 
plication for a discharge, and that the judge has cast upon him an 
affirmative duty, regardless of the question whether any creditor ob- 
jects to confirmation on that ground or not. 

In Ross V. Saunders, 105 Fed. 915, 45 C. C. A. 123, it was held 
that an appeal would not lie from the action of the judge in refusing 
to confirm a composition on the ground that it was not for the best 
interests of the creditors, because there was no opposing party in the 
appeal. But if a party moves that the judge perform a duty which the 
judge is bound to perform whether any suggestion to that end is 
made or not, does the suggestor thereby become an adversary party? 
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Does hîs présence or absence affect the nature of the judge's duty? 
We think not. But we believe that a better ground than want of par- 
ties is that the order refusing to confirm the composition on the ground 
that the judge is not satisfied that it is for the best interests of the 
creditors is not a bar to a subséquent discharge and therefore is not 
a final order denying a discharge. 

In United States v. Hammond, 104 Fed. 862, 44 C. C. A. 229, an 
appeal was allowed from an order of the judge rejecting a composi- 
tion; but we cannot gather from the report of the case whether the 
judge refused to confirm by reason of the first or second or third 
provision of section 12d. 

The appeal is dismissed. 



In re BASHA et aL 
(Circuit Court of Appeals, Second Circuit. Decetnber 9, 1912.) 

No. 31. 

BankrupTcy (§ 336*) — Pbooï op Dbbt — Amendmbnts— Allowance. 

Where the court In bankruptcy proceedings ordered a sale of the bank- 
rupt's estate on condition that the purchaser should pay to each unse- 
cured créditer a specified per cent, of his claim, and the purchaser pald 
the money to the recelver, who turned the same over to the trustée, who 
declared a dividend to the unsecured creditors, to the exclusion of one on 
the ground that it àad failed to prove its claim In bankruptcy wlthin the 
statutory tlme, the court must permit the flling nunc pro tune of an 
amended formai proof of the claim. 

[Ed. Xote.— For other cases, see Bankruptcy, Cent. DIg. §| 523, 524; 
Dec. Dig. § 336.»] 

Pétition to Revise and Appeal from the District Court of the United 
States for the Southern District of New York; Charles M. Hough, 
Judge. 

In the matter of the bankruptcy of Tanius Basha and another, in- 
dividually and as members of the firm of T. Basha & Son, bankrupts. 
There was an order of the District Court (193 Fed. 151) denying to 
the American Exchange National Bank the right to amend an in- 
formai proof of debt filed in the bankruptcy proceedings, and it ap- 
peals and files pétition to revise. Order reversed, with instructions. 

Cardozo & Nathan, of New York City (Michael H. Cardozo, Jr., 
of New York City, of counsel), for appellant. 

James F. McNaboe, of New York City, for trustée. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. Although more than a year has elapsed since 
the adjudication, the appellant seeks to file an amended proof of 
claim. The chronology of the proceedings is as f ollows : 

The pétition in bankruptcy was filed July 27, 1909, and on the 
same day a receiver was appointed. On the 31st âay of August, 
1909, Daniel A. Shalvey made an oflfer in writing to the receiver, 

*For oUier cases see same topic & i hvmbss in Dec. & Am. Clgs, 1907 to date, & Rep'r Indexei 
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whereby he prôposed to purchase ail the assets of the bankrupts 
and pay therefor ail preferred debts and ail expansés of the receiver- 
ship and administration of the estate. He also agreed to pay to each 
unsecured creditor 12^/2 per cent, of his daim and to the receiver an 
équivalent percentage of the daims of ail creditors who refused to 
accept the offer. The pétition set out in détail the daim of the bank 
and was duly presented to the court. 

On October 8, 1909, the court made an order permitting the sale 
by the receiver to Shalvey upon the terms stated. In other words, 
the court permitted the property to pass to Shalvey upon the express 
condition that he should pay, inter alia, 12i/2 per cent, of the bank's 
daim, which sum the receiver was obligated to pay over to the bank. 
Thereafter the money was paid to the receiver and the balance in his 
hands was turned over to the trustée, who declared a dividend to 
the other creditors, but has paid no part of the fund in his hands 
to the bank. His refusai to include the bank among the creditors 
was based upon its failing to prove its daim in bankruptcy within 
the year provided by the act. The bank thereupon petitioned for per- 
mission to file an amended formai proof conforming in ail respects to 
the requirements of the la.w. The application was denied upon the 
ground that a year having expired, the court was without power to 
grant relief. We think the District Court applied too strict a con- 
struction to the law, the principal object of which is to divide the 
bankrupt's property equally among his creditors. 

The court, by its order of October 8, 1909, expressly recognized the 
diebt due the bank as one upon which the dividend of 12t^ per cent, 
was to be paid, and upon the subséquent sale the receiver was paid 
by Shalvey an amount sufScient to pay 12% per cent, thereof. If 
the bank's daim had not been presented to the court and recognized 
by it as being entitled to share in the amount paid, that amount would 
be less than it is by about $300. That sum was paid to the receiver, 
with the full approbation of the court, for the express and only pur- 
pose of paying the daim of the bank. To divide this money, which 
is in eflfect held by an officer of the court in trust for the bank, among 
the other creditors is, in our view, most inéquitable. In such circum- 
stances the failure to file a proof of debt was a pardonable mistake. 
Ail parties interested in the estate had agreed upon the amount of the 
debts and assets and with the consent of the court the creditors had 
agreed to receive 121/2 per cent, in discharge of their debts. 

Knowing ail thèse facts, was not the bank excusable for not having 
filed a formai proof? We think it was, and that the court should hâve 
permitted it to be filed nunc pro tune. No one will be injured by 
such a course and ail the creditors will then receive the dividend 
which they expressly or inferentially agreed to take. Thèse views are 
in accordance with our décisions in: In re Kessler, 184 Fed. 51, 107 
C. C. A. 13; In re Salvator Brewing Co., 193 Fed. 989, 113 C. C. 
A. 626 ; In re Roeber, 127 Fed. 122, 62 C. C. A. 122 ; In re Mertens, 
147 Fed. 177, 77 C. C. A. 473. 

The order is reversed with costs and the District Court is in- 
structed to permit the amendment as prayed for by the petitioner. 
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IKVINE V. CHICAGO, WILMINGTON & VERMILLION COAL CO. 

(Circuit Court of Appeals, Seventh Circuit. November :il, 1012.) 

No. 1,767. 

CoKPOEAiiONS (§ 377*) — rowEBS— Pdbchase of Stock in Otiieb Cobpoba- 
TIONS— Ultka Vibes. 

Defeudaut, a corporatioa with charter powers lioiited to dealing iu 
coal aiid to ovvniiig and uslug ouly sucli property as was iiecessary iu 
tliat business, sold certain coul cars uuder a condltioual sale coutract to 
the receiver of a railroad in exchange for lease warrants, whlch, as they 
matured, were excliauged for duly authorized receivers' certiflcates, which 
were a prlor lien on the railroad company's property. The property hav- 
ing been sold by the receiver to a reorganlzed compauy, défendant agreed 
to take stock in the new Company, and, iu return therefor, surrendered 
its receivers' certiflcates and its légal title and right to possession of the 
cars. Ilcld, that the receipt of such stock of the new railroad company 
was not a niere means of coUecting a desperate debt, but was a purchase 
of stock in another corporation, and ultra vires. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1531-1534 ; 
Dec. Dig. § 377.*J 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois ; George A. Carpenter, 
Judge. 

Action by Elsworth C. Irvine, receiver of the Columbus, Sandusky 
& Hocking Railroad Company, and others against the Chicago, Wil- 
mington & Vermillion Coal Company. Judgment for défendant, and 
plaintiff brings error. Affirmed. 

PlaintifC in error, receiver of the Columbus, Sandusky & Ilocking Railroad 
Compauy by appointuient of the court of coniuion pleas of Franklin couuty, 
Ohio, brought this action in the Circuit Court of the United States for the 
Northern District of Illinois to collect from the défendant, an Illinois cor- 
poration, an assessment of 25 per cent, of the par value of capital stock In 
the railroad company held by the défendant. ïo the déclaration défendant 
filed a plea that It had no authorlty to hold stock In the railroad company, 
and that its act in taking the stock was therefore ultra vires and void. To 
this plea the plaintlfC demurred. On the overruliug of the demurrer plalntilï 
elected to stand, and the court entered judgment in favor of the défendant. 

The Ohio statutes provide that the debt of corporations shall be secured 
by tlie individual liability of the stockholder "over and above the stock owned 
by hlm, and any amount unpaid thereon, to a further sum equal in aiuount 
to such stock," authorize a créditer, seeklng to charge the stockholders, to 
file hls complaint in any common pleas court to enforce such liability and to 
glve notice hy publication to nonresident stockholders, and empower the court 
to direct the receiver to prosecute in his own narae actions "in other jurisdic- 
tions to collect the amount found due from any stockholder." 

Though the déclaration Is challenged by défendant, it may be assumed that 
the déclaration states facts sufficient to make a prima facle case under the 
Oliio statutes, inasuiuch as the plea particularly sets forth the facts on which 
the question of ultra vires Is predicated. 

Thèse facts are: That défendant Is chartered by Illinois to engage only in 
the coal business ; that in 1886, having on hand 268 coal cars whlch it did not 
need in its business, it leased the cars to one Plckard, receiver of the Colum- 
bus & Eastern Railroad Company under appointment of an Ohio coiirt; that, 
inider the contra et, Pickard executed to défendant 48 lease warrants payable 
monthly : that tlie agreement provlded that. upon the payment of ail of the 
lease warrants and a further nanied sum, défendant should exécute a blU ol 

♦For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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sale of tbe eoal cars ; that tlie agreement provided tliat the légal title to 
tlie coal cars should remain lu défendant untll the bill of sale sliould be duly 
exc^cuted, and coiitained ail of the conditions respecting defendant's right to 
retake the cars upon default in any paymeut, and other conditions usually 
fouud in equipment leases ; that down to the sale of the property of the Co- 
lumbus & Eastern Railroad Company the receiver had given to défendant, lu 
exchange for lease warrants due up to that time, receiver's certiflcates which 
had been duly authorized ; that the sale was made to a purehasing committee 
representing défendants and others ; that, under tlie arrangement to which 
défendant was a party, the purehasing committee pald for the property of the 
Columbus & Eastern Railroad Company at judicial sale with various prop- 
erty and rights put into the hands of the purehasing committee for that pur- 
pose ; that défendant and other parties to the arrangement agreed to take 
stock in a new company to be organized under the name of the Columbus & 
Eastern Railway Company ; that défendant received certain bonds of the new 
Company and 105 shares of the stock of the new company ; that défendant 
through the purehasing committee satisfled its subscriptlon for bonds and 
stock in the new company by turning in its receiver's certiflcates and its légal 
title and right of possession of the 268 coal cars; that by consolidations and 
other corporate changes defendant's stock in the Columbus & Eastern Railway 
Company was exchanged for stock in the Columbus, Sandusky & Hocking 
Railroad Company, of which plaintiff is the receiver. The question arises on 
the validity of defendant's acquirement of stock in the Columbus & Eastern 
Railway Company. 

John H. S. Lee and Harrison Musgrave, both of Chicago, 111., for 
plaintiff in error. 

George C. Mastin and John J. Sherlock, both of Chicago, 111. (Frank 
Crozier, of Chicago, 111., of counsel), for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Between 
the action of a corporation, with powers limited to dealing in coal 
and to ovvning and using only such property as is necessary in that 
business, in accepting property in the form of existing stock in a 
railroad corporation as a means of realizing something upon a des- 
perate debt by selling the stock, and its action in being one of the 
organizers of a railroad corporation, in subscribing for stock which 
is yet to be brouglit into existence, and in paying par value on its sub- 
scriptlon (for so must the subscriptlon be paicl) in money or prop- 
erty taken froni the assets of its coal business, there is a marked dif- 
férence. First National Bank v. Converse, 200 U. S. 425, 26 Sup. 
Ct. 306, 50 E. Ed. 537 ; Converse v. Gardner Governor Co., 174 Fed. 
30, 98 C. C. A. 16 ; Converse v. Emerson & Co., .242 Ilh 619, 90 N. 
E. 269. Particularly is the différence emphasized if, in the one case, 
the corporation accepts existing stock as property, to the holding of 
which no further liability can attach, and, in the other, not only em- 
barks a part of its capital in a hazard of new fortune which its char- 
ter does not authorize, but also risks a further part of its capital in 
a liability which, to the extent thereof, is like a partnership under- 
taking with its fellow subscribers to the new enterprise. 

To the latter class the instant case belongs. Défendant had no 
claim of debt against the new railway company. Its claini was against 
Pickard, receiver of another company, for past-due rentals, evidenced 
by receiver's certiflcates; and, further, défendant kad the légal title 
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and immédiate right of possession of its 268 coal cars. Instead of 
collecting the receiver's certificates, which were payable ahead of 
ail bond and other liens and ail stock interests, and taking possession 
of its cars for use or sale, défendant subscribed for stock in a new 
railway company, payable at par in money or money's worth, paid 
its subscription in cars and receiver's certificates, and further'under- 
took with its fellow organizers to provide, if necessary, additional 
capital in money to a like amount. This we believe to bave been 
ultra vires. 

In this aspect of the case it is unnecessary to consider how far one 
corporation may go in taking stock in another corporation by way 
of compounding a debt. 

The judgment is affirmed. 



CANADIAN NORTHERN ET. CO. v. AKRB. 

(Circuit Court of Appeals, Eighth Circuit November 15, 1912.) 

No. 3,748. 

1, CouETS (§ 406*) — Review of Evidence. 

Where tliere is sufflclent évidence to support a verdict for plaintifl, 
the Circuit Court of Appeals on a writ of error cannot weigh coullictlng 
aecounts of wltnesses, and détermine the case by what the court might 
conceive to be the weight or prépondérance of the évidence. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 1103; Dec. Dig. 
§ 406.*] 

2. Eailboads (§ 481*) — Fibes— Otheb Fiées. 

Where, in an action for damages by lire alleged to hâve been negli- 
gently set out by a railroad company, there was évidence that the spark- 
arrestlng devlees of ail defendant's englnes were of standard make and 
similarly constructed, but no identification of the particular engine clalmed 
to hâve set the fire in question, other tban that it was attachée to a cer- 
tain train, évidence that, within three or four months prior to the lire, 
other englnes of défendant had set fires in the same vicinlty, was admis- 
sible. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dig. §§ 1717-1729; 
Dec. Dig. § 481.*] 

In Error to the Circuit Court of the Unitedl States for the District 
of Minnesota; Charles F. Amidon, Judge. 

Action by Martin O. Akre against the Canadian Northern Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Hector Baxter, of Minneapolis, Minn., J. L. Washburn, W. D. 
Bailey, and Oscar Mitchell, ail of Duluth, Minn., for plaintiff in error. 

Charles Loring, of Crookston, Minn. (Albert Chilgren, of Williams, 
Minn., on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges. 

HOOK, Circuit Judge. Akre recovered a judgment against the 
railway company for damages by fire claimedl to hâve been started 

*For otixer cases see game toplc & i nvusaa in D«c. & Am. Diga. 1907 to date, & Rep'r Indexes 
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by sparks from a locomotive engine. A statute of Minnesota, where 
the fire occurred and the action was brought, éliminâtes négligence as 
a factor in such a case, and makes the liability of the company dé- 
pend solely upon the question whether the fire was started by its 
enginç. The company says on this writ of error that. the évidence was 
insufficient to support the verdict, and that évidence was erroneously 
received at the trial. 

[1] Two questions are involved in the first. contention: (1) Did 
the fire which Akre pointed ont as the cause start from an engine 
of the company? (2) If so, did it proceed to his distant premises as 
he daims, or, as the company claims, was it overrun in its progress 
and swallowed up by a larger fire, for which, it was conceded, the 
company was not responsible? There is.:no useful end to a detailed 
récital of the évidence. We think it quite plain that there was enough 
of it, direct and substantial, to support the finding of the jury on 
both questions. This being so, we cannot weigh conflicting accounts 
of the witnesses, and détermine the case by what we might conceive 
to be the weight or prépondérance. 

[2] Evidence was admitted on behalf of Akre, over objection, to 
show that within the three or four months before the fire in question 
other engines of the company had set fi,res in the same vicinity. It 
may be observed, if important, that at this time there had been no 
identification of the particular engine which it was claimed set the 
fire, other than that it was attached to a certain train. There had, 
however, been proof that the spark-arresting devices on ail the engines 
were of standard make and similarly constructed. Presumptively the 
devices were in good order, and the évidence complained of tended 
to show that, notwithstanding the adoption of such précautions, fires 
could be communicated by the engines of the company during that 
dry season of the year. If so, it supported the more direct testimony 
of the witnesses as to the origin of the fire in question. It also 
anticipated the company's évidence on that question. We think the 
évidence admissible. 1 Wigmore on Evidence, § 455. See Grand' 
Trunk Ry. Co. v. Richardson, 91 U. S. 454. 23 L. Ed. 356. Lesser 
Cotton Co. V. Railway, 52 C. C. A. 95, 114 Fed. 133, is not in point. 
There the question was one of négligence, and it was sought to prove 
a spécifie charge of that kind by évidence of other unconnected acts 
of négligence at other times. 

The judgment is afiirmed. 



TINITEB STATES v. HUDSON MFCx, CO. et al. 

(Circuit Court of Apyeals, Flfth Circuit. December 17, 1912.) 

No. 2,257. 

■'Courts {§ 405*) — Circuit Court of Appeais^Review — Seizuhe TJxder Pure 
Food Act. 

A (lisiiiisi^iil by the District Court, after trial witliout a .iury, of a libel 
for the condeiunatiou of food products seized on land \inder Pure Food 
Act .Tune .SO. ]9()6, c. 3915, 34 Stat. 76S (V. S. Conip. St. Suyp- 1911, p. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1354), is uot reviewable In tlie Circuit Court of Appeals on aitpeal, since 
the proceeding in the District Court is at law. 

[Ed. Note. — For other eases, see Courts, Cent. Dig. §§ 1097-1103; Dec. 
Dig. § 405.* 

Jurisdiction of Circuit Court of Appeals in gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6; United States Freeliold Land'& 
Emigration Co. v. Gallegos, H'2 C. C. A. 475.] 

Appeal from the District Court of the United States for the West- 
ern District of Texas; Thomas S. Maxey, Judge. 

Libel by the United States of America against Three Barrels of 
Vanilla, Tonka, and Compoimd, to déclare a forfeiture for violation 
of the Pure Food Act, claimed by the; Hudson Manufacturing Com- 
pany and the Creamery Dairy Company. From a judgment of dis- 
missal, the United States appeals. Dismissed. 

Chas. A. Boynton, U. S. Atty., of Waco, Tex. 

L,eroy G. Denman, of San Antonio, Tex., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

FER CURL'^M. This was a proceeding instituted by the United 
States under section 10 of the Food and Drugs Act of June 30, 1906 
(34 Statutes at Large, 768, c. 3915 [U. S. Comp. St. Supp. 1911, p. 
1354]), praying for the sçizure and condemnation of three barrels of 
vanilla, tonka, and compound alleged to hâve been shipped from Chi- 
cago, m., to San Antonio, Tex., and alleged to remain in San An- 
tonio, Tex., in the original unbroken packages, where they were being 
offered for sale, and that the contents of said barrels were adulterated 
and misbranded within the meaning of the aforesaid act of Congress. 
In accordance with the prayer of the libel, the three barrels aforesaid 
were seized at San Antonio. Appellee Hudson Manufacturing Com- 
pany appeared as claimant of said goods, and filed its answer, denying 
the charge of adultération and misbranding, denying that the goods 
remained at the time of seizure in the original unbroken packages, 
denying that they were being offered for sale, and alleging that the 
goods were not shipped in Interstate commerce for sale, but were so 
shipped for manufacturing purposes solely. 

On hearing in the District Court a jury was waived, and the mat- 
ters of law and fact were submitted to the court. At the close of the 
évidence for the United States, the court entered an order dismissing 
the proceedings on the ground that the évidence showed that the goods 
seized were not transported or shipped for sale, but were shipped for 
the purpose of being used in the manufacture of ice cream, and there- 
fore not liable to seizure under said section 10, and on the further 
ground that the évidence failed to show a preliminary hearing was 
afforded to the party from whom the sample was obtained and an 
opportunity given him to be heard, as provided for in sectiori 4 of said 
act. From the order dismissing the proceedings as aforesaid, the 
United States prosecutes this appeal, insisting that the trial court was 
in error ; and the appellees moved to dismiss the appeal, on the ground 

•For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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that the proceeding in the court below was one at law, and can only 
be reviewed in this court by writ of error. 

The précise question bas been dealt with in Four Hundred and 
Forty-Three Cans of Frozen Egg Product, etc., v. United States of 

America, 226 U. S. 172, 33 Sup. Ct. 50, 57 L. Ed. , No. 590 of 

the docket of the Suprême Court, at the présent term, in a décision 
handed down December 2, 1912. In that case it is held that in seizures 
under the Pure Food Act of June 30, 1906 (34 Statutes at Large, -768), 
and on land, the proceedings in the District Court are at law, and that 
the Circuit Courts of Appeals are without jurisdiction to review the 
same on appeal. 

The appeal in this case is dismissed. 



DAVIS V. HALL MAMMOTH INCUBATOB CO. 

(Circuit Court of Appeals, First Circuit. December 9, 1912.) 

No. 976. 

1. Patents (§ 203*) — Infbingkment— Patknted Combination. 

Where one élément of. a patented combination is capable of use for 
otlier purposes tlian as a part of the combination, Its sale by the ovvuer 
of the patent separately does not carry the right to use the entire com- 
bination, and such use by the purchaser Is an Infringement. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 290-294; Dec. 
Dig. § 203.*] 

2. Patents (§ 328*) — Infbingement— Heateb and Incubator. 

ïhe Hall patent, No. 692,277, for a heater in combination with an In- 
cubator, held infringed. 

Appeal from the District Court of the United States for the District 
of Massachusetts; Le Baron B. Coït, Judge. 

Suit in equity by the Hall Mammoth Incubator Company against 
Ralph G. Davis. Decree for complainant, and défendant appeals. 
Affirmed. 

Louis H. Harriman, of Boston, Mass., for appellant. 
H. J. Cookinham, of Utica, N. Y. (George R. Nutter and J. Butler 
Studley, both of Boston, Mass., on the brief), for appellee. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. The appellee company owns United States 
patent 692,277, granted February 4, 1902, to Wilbur P. Hall. The 
patent bas only one claim, which is, "in combination with an incubator, 
a heater," constructed as specified in the claim. Davis, the appellant, 
is charged with infringing this patent by using a heater, constructed ac- 
cording to the patent and bought of the appellee company, with an 
incubator not made or sold by that company. 

The case was heard in the court below on an agreed statement of 
f acts, which also constitutes the évidence in the record before us. The 

•For other cases see same topic & S iiuubbb in Dec. & Am. Biga. 1907 tO date, & Rep'i Indejies 
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first f act agreed is that the patent is good and valid. It f urther appears 
frorn the agreed statement that Davis built an incubator for himself 
about January 15, 1910, completed it about April 1, 1910, bought the 
patented heater from the company in March, 1910, and used it to beat 
his incubator from April 1 to June 28, 1910. It further appears from 
the agreed statement that the heater was used by Davis in connection 
with an incubator like the patented incubator, and that "the apparatus 
as used contained every élément of the claim of said patent." 

The défense is that the heater was sold separately, without any re- 
striction as to the use to which it might be put, andi that this gave 
Davis the right to use it in combination with his own or with any in- 
cubator, however procured. 

[1] It is further agreed that the company "had been in the habit of 
selling heaters generally for other purposes than for incubators," and 
that its heaters were capable of use for various other purposes than that 
of heating incubators. In the District Court it was held, March 4, 
1912, that in view of this fact the sale of the heater separately did not 
carry with it the right to use it in combination with an incubator, as 
might hâve been the case had the heater been capable only of the 
patented use, and such use the only use of it which both parties could 
hâve contemplated when buying and selling it ; and Roosevelt v. West- 
ern Electric Co. (C. C.) 20 Fed. 724, was cited. 

Davis contends that in the patent nothing novel or patentable is 
shown about the incubator it describes, that the only patentable features 
are found in the heater described, that the "incubator" of the patent 
must be taken to mean "any structure to be heated," and that he there- 
fore purchased everything really covered by the patent when he bought 
the heater. But if any dbubts could hâve been raised as to the patent- 
ability of the incubator and heater in combination, this is the combina- 
tion which the patent purports to protect, and the one which stands 
agreed, for the purposes of this case, as protected by a lawful and valid 
patent. Moreover, the spécification of the patent makes it clear that not 
only an incubator, but an incubator such as is shown and described in 
the patent, is what was patented in combination with the heater, so that 
Davis is prevented by the agreed facts from saying that the incubator 
which he built and used with the heater difïered in any material respect 
from the incubator of the patent. 

[2] Nothing in the record tends to show that Davis had not the 
usual notice, when he bought the heater, that he was buying a patented 
article. Not only is he thus chargeable with notice of the patent and 
what it covered, but in answer to inquiries by him the company had 
distinctly written him that the heater was patented, and had given him 
the na:re of the patentée, the price asked for an incubator and heater in 
combination, and the much smaller priées for heaters sold independ- 
ently of incubators. See the letters, Complainant's Exhibits 2 and 4, 
made part of the agreed statement. There was afterward an interview 
at Davis' résidence between him and an agent of the company regard- 
ing a proposed purchase by Davis of a heater to be used, not with an 
incubator, but with a brooder ; and the price given Davis at that inter- 
view was the same as previously written him by the company for a 
heater thus to be used otherwise than with an incubator. Davis made 
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no purchase at this interview, but after an interval of some months lie 
ordered the heater now in question from the company, not personally, 
nor by letter, but by telephone---not in bis own name, but in the name 
of another person, Avho, at bis request, agreed to advance money for 
the purchase. He ordered it consigned, not to himself direct, but to 
the other person referred to at Boston, who forwarded it to him from 
Boston when it arrived there. In bis transaction with the company, 
Davis' name was tbus not used at alL The conclusion can hardly be 
avoided that he was purposely concealing from the company bis real 
intent to use the heater with an incubator in order to get it, for that 
purpose, at the lower price asked for it when sold for other uses. 
But, however this may bave been, it is entirely clear that bis claim to 
bave bougbt the heater in ignorance, at the time of sale, of any restric- 
tions as to its use, cannot be maintained. 

In Morgan Envelope Co. v. Albany, etc., Co., 152 U. S. 425, 14 Sup. 
Ct. 627, 38 L. Ed. 500, relied on on Davis' behalf, what the défend- 
ant procured independently of the patentée, and used with the patented 
fixture, was held not an élément of the patented combination. Henry 
V. A. R. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, is also 
cited, but it bas no bearing on the questions hère raised. We find no 
reason whatever to doubt tliat the District Court rightly held Davis' use 
of t!ie heater with bis incubator to bave been an infringing use. 

The decree of the District Court is affirmed, and the appellee recov- 
ers its costs of appeal. 



ITKNNEY V. NEW YORK CENT. & II. R. R. 00. 

(District Ooiu't, S. I). New York. Decouiber 4, 1912.) 

Patents (§ :)2S*) — Yalidity axd I.NViaNOEMKNT — Ozonizer. 

Tlie findins of a jury that the Ileniiey patent, No. 074,780, for an 
ozoïsizer, was valid aud iiifiinged. IkMiJ snwtaiued by tlie évidence. 

At Law. Action by David S. Henney against the New York Cen- 
tral & Hudson River Railroad Company. On motion of défendant 
to set aside verdict and for a new trial. Motion sustainedi, subject to 
right of plaintiff to stipulate for a réduction of the verdict. 

F. Warren Wright, of New York City (Fred Francis Weiss, of 
New York City, of counsel), for plaintiff. 

John D. j\iorgan, of New York City, and Spencelr Weart, of Jersey 
€ity, N. J., for défendant. 

RAY, District Judge. The plaintiff is inventor and patentée of an 
alleged improved device for producing ozone from the atmosphère, 
and wbich device is known in the patent as an ozonizer. The applica- 
tion therefor was filed August 1, 1910, and the patent was issued 
November 8, 1910, No. 974,789. The défendant hère, New York 
Central & Hudson River Railroad Company, bas in use at its sta- 
tion in New York City a purification, plant, and uses, it is claimed, 
30 units or ozonizers, each of which infringes the plaintiff's patented 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ozonizer. In the complaint the plaintiff alleged the use of one ma- 
chine with 10 units, and laid his damages at $500. On the tnal it 
appeared by concession that défendant used 30 units, but it did not 
concède ail 30 were alike, and, under the circumstances, the plaintiff 
being ignorant until then of the number of units used by the défend- 
ant, the court permitted an amendment alleging the use of 30 infring- 
ing units and claiming $1,500 damages. 

The défendant denied the vaiidity of tlie patent, its position being 
that, in view of the prier art, no invention is disclosed, and also de- 
nied infringement, conceding the plaintiff's patent to be valid. A 
number of prior patents were put in évidence to show the prior art. 
I tldnk the vaiidity of the patent was a fair question of fact for 
the jury, and that, as there was a conflict of évidence, the verdict 
should not be disturbed on the ground that the vaiidity of the pat- 
ent was not proved. The question of infringement présents more 
difficulty, and défendant contends that on the uncontradicted évi- 
dence or testimony in the case it appears that one or more of the 
essential éléments of the ozonizer of the patent in suit is wanting in 
the defendant's device or units, and that therefore the verdict is con- 
trary to and unsupported by the évidence, and must be set aside. 

Claim 3 of the patent in suit was the only one submitted to the con- 
sidération of the jury as infringed. The jury was told) they must 
find every élément of that claim, or its allowable équivalent, présent 
in one or more of the units of defendant's apparatus, or the verdict 
must be for the défendant. The jury found infringement by the use 
of 30 units, and placed the damages at $1,500. 

Claim 3 of the patent in suit to David S. Henney, for ozonizer, No. 

974,789. reads as follows: 

• 

"The liereln cTescrlbed apparatus for the production of ozone, comprising 
two sluillarly shaped open-end glass cylinders of différent diameters, each 
cylinder provided with openings in its wall near one end, each cylinder pro- 
vided with a layer of foil, one of said cylinders being of a less size than the 
other and oceupylng an Inverted position with relation to tlie otlier, the 
smaller within the larger, means for closing one end of the device, means for 
admlttlng air to the other end of the device, and an électrode within the in- 
uer vessel." 

This apparatus for the production of ozone bas as its éléments : 

(1) Two similarly shaped open-end glass cylinders of différent diam- 
eters, each cylinder provided with openings in its wall near one end ; 

(2) each cylinder provided with a layer of foil ; (3) one of said cylin- 
ders being of less size than the other and occupying an inverted posi- 
tion with relation to the other, the smaller within the larger; (4) 
means for closing one end of the device; (5j means for admitting air 
to the other end of the device; and (6) an électrode within the inner 
vessel. "Inner vessel" means the smaller glass cylinder of the lesser 
diameter within the larger of the greater diameter. 

It is, and on the trial was, perfectly plain that défendant used in its 

installation and apparatus for producing ozone two similarly shaped 

open-end glass cylinders of différent diameters, each cylinder provided 

with openings in its wall near one end, and that one of said cylinders 

200 F.— 61 
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was of less size than the other, and occupied an inverted position with 
relation to the other, the smaller within the larger, and that there was 
an électrode within the inner vessel, or cylinder. It was contended 
on the trial that the defendant's cylinders were not provided with a 
layer of foil, but covered with a sort of aluminum compound of 
ground or pulverizedi métal, not answering to the définition of "foil," 
and not coming within an allowable équivalent for "foil." The évi- 
dence pro and con may be said to conflict ; but the question was sub- 
mitted to the jury, and it found, and I think correctly, that defend- 
ant's cylinders were each provided with a layer of foil, or its allovi^- 
able équivalent. 

Défendant contends that its device or apparatus bas no means for 
closing one end of the device with means for admitting air to the 
other end of the device ; that air is admitted at one end of its device 
or glass cylinders, and passes directly through between the walls of 
the inner globe and those of the outer globe, and hence through the 
electrical or electrified zone, and thence, duly ozonized, directly out 
and on through a duct, in a base on which it is mounted, to the water 
to be purified, and with which it is mixed ; that therefore one end is 
not closed and the other open for admitting air, but that in fact both 
ends are open, inasmuch as the air enters at one end and passes out 
at the other end. On the trial the défendant also contended that the 
use by it of glass cylinders each with openings in its walls near one 
end was unnecessary, and that such holes perform no function in its 
apparatus; that such cylinders with holes were used for the reason 
it could not procure cylinders without holes. 

The défendant contends that this is not the mode of opération of 
the plaintiff's device or ozonizer ; that in the apparatus of the pat- 
ent the air is admitted at one end by means of a blower, and made 
to pass up through the interior of the inner or smaller glass cylinder 
to near its top end, which end is sealed or closed, and that the air is 
made to travel this course for the purpose of keeping the glass sur- 
faces cool and avoid puncturing the walls ; that the air then passes out 
through the holes in the walls of this inner or smaller cylinder near 
its upper end, into the space between the walls of the inner cylinder 
andl the walls of the outer cylinder, but cannot escape from the ap- 
paratus at this end, opposite the end where it enters, as the upper 
end of the space between the two cylinders is closed or sealed ; and 
that the air then passes down through the space measured by the 
walls of the two cylinders, and hence through the electrical or elec- 
trified zone, where it is ozonized, and thence out through the holes in 
the walls of the outer and larger cylinder. 

The défendant claims that plaintiff's device, as described in claim 
3, performs two functions: (1) That it keeps ail surfaces cool by 
forcing the air before being ozonized to pass through the inner and 
smaUer cylinder; and (2) that it then ozonizes the air by forcing it 
through the space bounded by the walls of the two cylinders, and that 
both are essential and the necessary resuit of plaintitï's combination, 
while défendant does not cool the surfaces, as it does not pass the air 
into andl through the interior of the inner cylinder. 
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The spécifications of the patent contain the f ollowing : 

"An annular plug 27 closes the space between the two vessels at thelr top. 
The blower 5 directs air through the neek of the outer vessel, the air passing 
upwardly and through the holes 21 in the wall of such vessel, then down be- 
tween the walls of the two vessels, and out the holes 18 at the base of the 
outer vessel. I am thus enabled to keep ail surfaces cool by the air blast, 
thus securing ozone in the improved manner known to the art without danger 
of puncturing the walls." 

This is a misdescription of the opération of the device shown in 
Figs. 1 and 3 of the dravi^ings, as the holes 21 are in the walls of the 
innér cylinder or vessel. By vessel the patentée means cylinder, for 
he says, "An annular plug ê? closes the space between the two ves- 
sels," and thèse vessels are the two cylinders. As shown in Fig. 1, he 
does, by means of the blower, direct the air through the neck of the 
outer vessel, and into the interior of the inner vessel or cylinder, and 
then up through its interior to the holes in Us walls near the top, and 
out of such holes into the outer cylinder or vessel. What the lan- 
guage quoted means is that "the blower 6 directs air through the neck 
of the outer vessel" into the inner vessel, the air passing upwardly 
through the interior of the inner vessel and out through the holes 21 
in the walls of such vessel (the inner cylinder). The holes 18 shown 
in Fig. 1 of the drawings of the patent are in or near the lower end 
of the outer vessel or cylinder, and are the holes for the escape of 
the ozonized air. The spécifications also say: 

"One of the cylinders is smaller than the other, and shorter, and is insert- 
ed in reverse position into the larger ; the end being plugged to prevent egress 
of air." 

That is, the upper end of the smaller cylinder is plugged to prevent 
the egress of air. If this were not so, the air forced in at the bottom 
would pass directly through and out of the smaller cylinder, and 
would not pass through the electrified zone at ail. 

It is necessary to see just what the defendant's construction is and 
what it does. The construction varies from that of plaintiflf's de- 
scribed and illustrated ozonizer. First, the air is drawn in and out 
after being ozonized by an ejector, and is not forced in and out by a 
blast. In my judgment, the one method is the well-known équivalent 
of the other. Next, the air is drawn in at the top of the device; the 
inner cylinder being shorter than the other, and its top edges are 
about on a level with the center of the openings in the outer cylinder 
near its top. The inner cylinder is plugged or sealed near the bottom, 
but just above the holes therein. The outer cylinder fits into and sets 
in a base when in opération, which substantially closes the bottom of 
the outer and larger cylinder. It is seen that there is free entrance 
of the air into the inner cylinder or vessel from the top ; but it 
cannot pass entirely through, and, as there is a constant downward 
suction above, if the electricity beats the cylinder, the heated air 
within the inner cylinder will rise ajid give place to the cooler air. 
Hence the surface of the walls of the inner cylinder is kept reasonably 
cool. The air from above is drawn into the space between the wall 
of the inner cylinder or vessel and that of the outer cylinder or vessel. 
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not only from the top,, but tliroughithe openings in the' walI. of'the 
outer cylinder near the top, and down in the space between the two 
walls through the electrical or electrified zone, and there ozonized, and 
thence on and downwardly until it reaches the holes in the wall of 
the inner cylinder or vessel, and then this ozonized air is drawn 
through those holes into the interior of the inner cylinder or vessel 
(it cannot escape upwardly as the inner cylinder or vessel, is plugged 
or sealed just above those holes), and then on downwardly into the 
dlict in the base, and then on to the water with which it is mingled. 

It is évident that the openings in the v.^alls of the two cylinders do 
perform à function. and practically the same function performed by 
those in the plaintiff's device. The opération is simply reversed. In 
plaintiiï's device the air cornes into the space between the walls of the 
two cylinders, where it is ozonized, through the openings in the walls 
of the inner cylinder or vessel, and, after being ozonized, passes eut 
through the openings in the walls of the outcr cylinder; while in de- 
fèndant's device the air cornes into the space between the walls of the 
two cylinders, where it is ozonized, mainly through the openings in the 
walls ôf the outer cylinder or vessel near its top, and after being ozon- 
ized passes out through the openings in the wall of the inner cylinder. 
It may be that the cooling of the surface of the inner cylinder is not 
as great in the defendant's device as in plaintiff's, but practically it 
is sufficient. And, so far as opération and practical results are con- 
cerned it is immaterial whether the air travels the road found in the 
one device or that found in the other. The one is the équivalent of 
the other. It is a mère change of form of construction, so that the 
air travels one road to reach the electrical field in one apparatus and 
a différent road in the other, and one road after passing that field in 
the one apparatus and another road in part in the other, without at 
ail affecting the mode of opération of the electrical currénts on the 
air or the resuit. To my mind the defendant's device is a plain in- 
fringement of claim 3 of plaintiff's patent. It was not contradicted 
that the spécial office and advantage of the openings in thèse cylinders 
or vessels is to cause a uniform flow of air in the entire circle sur- 
rounded by the électrodes and both in and out. 

Some of the évidence given by one or two of defendant's experts 
would create the impression that the air enters at the top of the device 
and passes downward between the two électrodes, the electrical or 
electrified field, and then on down and out of and clear of the ozonizer 
without entering the interior of the inner cylinder at ail ; but the ex- 
hibits in évidence showed that this is not trne, except as to some of 
the units, and Dr. Fowler, defendant's witness, said : 

"Q. So that the air iii the inner tnlies up at tlie Grand Central couies in 
the holes at the top, descends between the two électrodes, then goes through 
the holes in the waïl of the inner tuhe, and then out through the inner tube ; 
is that so? A. Not in ail of the tubes; no. Q. Is it true of this tube? A. 
Yes ; of that spécial tube." 

This tube referred to was the alleged infringing tube, like a num- 
ber of those in the defendant's installation. 

The cross-examination of Dr. Fowler demonstrated beyond ail ques- 
tion that the plug is put on the interior of the inner cylinder to prevent 
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the air from passing clear through it, and so it would be dravvn 
through the electrical or electrified field between the walls of the iniier 
and the outer cylinder; that'this plug was above the séries of holes 
in the wall of the inner cylinder; that the space between the inner 
cylinder and the outer cylinder at the bottom is effectuall)' closed or 
sealed, so that air entering at the upper open end cannot pass clear 
through and into the duct, but must turn aside and enter the interior 
of the inner cylinder through the séries of holes in its walls near its 
lower end (when in position) and below the plug in such inner cyl- 
inder, and pass thence downward in the inner cylinder into the duct, 
to be conveyed thereby to and into the water. This is not true of alî 
the units in defendant's installation, but of some of them. It is évi- 
dent that practically and when in opération defendant's device has 
and uses means for closing one end of the device; the other end be- 
ing open for the ingress of air. 

No one would suppose or understand that plaintifif's ozonizer or 
device is to hâve an opening at one end for the ingress of air, and no 
other opening for the egress of the ozonized air. While he has de- 
scribed a device in which the extrême lower end is open for the ingress 
of air into the inner cylinder through the mouth of the outer cylinder 
(the entrance of air into the outer cylinder at the lower end being pre- 
vented), and in which the extrême ends of both cylinders are sealed 
or closed at the other or upper end, thus closing the upper end of the 
device, and in which device the air is forced in and compelled to pass 
through the openings in the wall of the inner cylinder near one end 
(the upper end as shown), and into the interior of the outer cylinder, 
and then down between the walls of the two cylinders to the openings 
in the walls of the outer cylinder near one end (the lower end as 
shown), and then eut through such openings, the lower end of such 
space between the two walls being closed as it is in defendant's device, 
although the actual means for making such closure are différent, he 
has not confined himself to such a structure. He has shown and de- 
scribed one mode of and means for carrying out his invention and 
making it practical. He was not obligated to describe and illustrate 
every means. 

It ought to be observed that in defendant's device it cannot be that 
there is a "dead calm" in the interior of the inner cylinder when the 
device is in opération. If the electricity beats the walls of the inner 
cylinder, as no doubt it does, the two beat the air within that cylinder, 
and no amoimt of expert évidence can satisfy me, and it failed to 
satisfy the jury, that heated air in an open vessel will not rise, if sur- 
rounded with cooler air, and give place to the cooler air, and thus 
create a current. In this case the défendant purposely places the open 
mouth of his inner cylinder below the open mouth of the outer cyl- 
inder and partially below the openings in the walls of the outer cyl- 
inder. The air is then drawn in and down more or less onto the air 
in the inner cylinder, which is more or less heated. No expert évi- 
dence can convince this court that, if you force cold air into the open 
mouth of a vessel filled with hot air, there will be a "dead calm" 
within such vessel. Cold water poured, however gently, on the open 
top of hot water in a kettle, will create a commotion within the kettle, 
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and, if continued, wiU cool both the hot water and kettle, and cause 
an overflow of the contents. 

The inferiority of defendant's device, if it be inferior, for, cooUng 
surfaces, does not avoid infringement. But do we hâve means for 
closing one end of the device when in use? Concededly the upper end 
of defendant's units, both cylinders, are open. It has two cyhnders, 
the one within the other. The inner cyhnder is plugged or closed, but 
some distance above the openings therein near its lower end. Air 
admitted at the upper end cannot be forced through it. For the pass- 
age and escape of air (before being ozonized) it is closed at one end. 
The other or outer cyhnder, when the device is in opération, is also 
closed at its lower end in some of the units. The air, before being 
ozonized, cannot pass through it from end to end. Hence, in the 
sensé of the patent as to closure at one end of the device, the defend- 
ant's units hâve means for closing one end of the device and means 
for admitting air to the other end. The f unction of the device is to 
ozonize air, and discharge it. 

On the part of the plaintiff it was testified that his invention ré- 
sides in the séries of holes or openings in the glass cylinders near the 
ends thereof, respectively, one séries near one end of the device, and 
the other séries near the other end, so the air will travel in six dif- 
férent currents, both coming in and going out. The défendant has 
and uses several such ozonizers in its installation. There is nothing 
like this device in the prior art, and it is évident, I think, that the 
makers of defendant's installation followed and copied Henney with 
such changes as it was thought would avoid infringement. I do not 
think they were successful. 

Coming to damages, I am of the opinion, on reading the évidence 
of Henney, that he figured at the trial on 30 infringing units repeat- 
edly when he placed the damages at over $750, but he did not state 
how much over. At no time did he in his final resuit place the dam- 
ages at $500 for 10 units, or at $750 or over for 10 units. On the 
proof the damages are excessive, and must be reduced to $750. If 
plaintiff stipulâtes to reduce the damages to $750, the motion to set 
aside the verdict and for a new trial is denied ; otherwise, granted 
on the sole ground the damages on the évidence are excessive. 

So ordered. 



HYDBR et al. v. LACET. 
(District Court, ,N. D. New York. Decemlier 9, 1912.) 

1. Patents (| 328*) — Validity and Infringement — Silo. 

The Harder patent, No. 627,732, for a silo, claim 4, construed on a 
motion for a preliminary injunction, and held valid against the claim of 
anticipation, and infringed. 

2. Patents (§ 165*) — Constbuctiok of Claims. 

TJnless a patentée has especially llmited liimself to a spécifie form of 
construction, or such limitation is imposed by the prior art or by the ae- 

•For other cases see same topic & § kumbbk In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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tion of the Patent Office, acquleseed in by him, he is entitled to a broad 
construction of hls clalms in accordance with the language thereof. 

[Ed. Note.— For otber cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
§ 165.*] 

In Equity. Suit by Edgar S. Ryder and others against Elmer B. 
Lacey. On motion for preliminary injunction. Granted. 

Edmonds & Edmonds, of New York City (Samuel Owen Edmonds, 
of New York City, and Wallace R. Lane, of Chicago, 111., of counsel), 
for complainants. 

Thos. A. MacClary, of Union, N. Y. (W. D. B. Ainey, of Mont- 
rose, Pa., of counsel), for défendant. 

RAY, District Judge. [1] This claim of this patent to Harder, 
No. 627,732, and issued June 27, 1899, was the subject of considéra- 
tion by this court in Ryder v. Townsend (C. C.) 188 Fed. 792, decided 
April 1, 1911, and by the Circuit Court of Appeals, Third Circuit (Ry- 
der V. Schlichter, 126 Fed. 487, 491, 61 C. C. A. 469, 473), and in both 
cases the claim was held valid and infringed. In Ryder et al. v. 
Beaver Silo & Box M. Co. (no opinion filed) January 23, 1912, Judge 
A. L. Sanborn followed thèse cases and granted a preliminary in- 
junction. I am not aware of any décision to the contrary. 

The claim in issue reads as follows: 

"4. In a silo or tank having a continuons opening from top to bottom, braces 
between the edges of the walls fornilng the opening, door sections for closing 
the OTiening and relnforcing strlps for its door sections, substantlally as de- 
scribed." 

Harder expressly states: 

"I do not herelu claiin, tlierefore, the vertical opening from top to bottom, 
nor the round construction of the tank or silo, nor the nieans for closing 
formed in sections aud Inserted so as to be reniovable from the top downward 
and arranged to be pressed against the wall or any part of the wall in an 
outward direction, as I am aware that thèse devices and éléments are very 
old in the same or analogous structures. My invention relates partieuarly 
to the spécial form of brace or stay pièce for holding the edges of the open- 
ing at the proper distance from each other to prevent collapse, and, further, in 
the spécial means for holding the sections of the door flrmly in place." 

While the breadth of this Harder patent, its proper construction, 
or interprétation, was in question in the cases to which attention has 
been called, the court in each case declined to limit claim 4 to the 
spécial form of brace and spécial form of reinforcing strip described 
by Harder. This court and the Circuit Court of Appeals in the cases 
referred to had that very question under considération. 

The defendant's structure is plainly within the broad language of 
claim 4 of the Harder patent. Lacey has (1) in a silo the continuons 
opening from top to bottom; continuons in the sensé of the patent 
as expressed therein, for he says : 

"The vertical opening in this silo is made from top to bottom and practicully 
(not actually) continuons, and the opening is closed by a succession of boards 
or sections of doors inserted and removable from the top downward like the 
opening and sectlonal closing of an iceliouse." 

•For other cases see same topic & § number In Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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It is true that in the particular and spécifie construction shown 
by Harder, the opening, so far as inserting and removing the door 
sections was concernée!, was actiially continuous, as such sections 
could be inserted in the grooves or runways at tlie top and slid from 
top to bottom or from bottom to top ; but tliis was an incident and 
not an essential of his patent. In the silo which this court held to he 
an infringement in the Townsend, or Economy Silo, case, the braces 
were so far projected into the opening that the sliding of the door 
sections from top to bottom was impossible, and such door sections 
were jointed or hinged so as to be removable by operating the hinge. 

Lacey bas : (2) "Braces between the edges of the walls forming 
the opening," and this is beyond any question whatever; (3) door 
sections for closing the opening; and (4) reinforcing strips for the 
door sections. If we limit "door sections" to the actual sections of 
doors, that is, the doors used to close the opening, and limit the words 
"reinforcing strips for the door sections" to strips placed on or in- 
corporated into such doors and having the function of strengthening 
the doors themselves, we départ from Harder's actual invention and 
from his spécifications. The language "reinforcing strips for the door 
sections" means something for reinforcing and making strong the 
walls of the silo at and near the edges of the opening or edges of 
the walls at the sides of the opening; the office or function being, 
when used with the braces, to keep the walls upright and rigid and 
in place and so prevent collapse, or a tendency to collapse, a bulging, 
or tendency to bulge. Take a pail, or keg, or a firkin, constructed of 
staves and surrounded with hoops, and it is firm, strong, and perma- 
nent ; each stave braces every other stave, and the hoops prevent out- 
ward bulging, etc. Leave the hoops in place and remove one stave, 
making a continuous opening from top to bottom, and the whole struc- 
ture will collapse. Remove a stave and insert braces at appropriate 
points between the exposed sides of the staves and crossing the open 
space made by the removed stave, and collapse is made impossible. 

Harder's reinforcing strip, as shown, extended from top to bottom : 
but he did not so limit himself, and a construction which bas: (1) A 
continuous opening from top to bottom ; (2) braces between the edges 
of the walls forming the opening ; (3) door sections for receiving sec- 
tions of doors by which the opening is or may be closed; and (4) 
reinforcing strips for such door sections whether structurally applied 
to the walls of the silo perpendicularly or horizontally, and whether 
applied independently or in combination with the braces and forming 
a part thereof — infringes the Harder patent as I understand and con- 
strue it. Thèse braces and reinforcing strips may be constructed of 
many shapes and applied in varions ways. Unless Harder has actu- 
ally limited himself to some particular form of brace and to some 
particular form of reinforcing strip, and has limited himself to some 
particular form of application, he is entitled to a broad range of équiv- 
alents. If he is a mère improver in the prior art, then he is limited 
to his improvement, of course, and to infringe the patented improve- 
ment nuist be used. The binding hoops of a silo tend to press the 
staves inwardly. The braces extending from the stave or door jamb 
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on one side of the opening to the stave or door jamb on the other 
side of such opening, to an extent only take the place of the staves 
left out to form such opening. But something more was found neces- 
sary in actual expérience to préserve a proper coaction of the parts, 
and hence the reinforcing strips. 

In the Lacey silo, complained of as an infringement, the reinforce 
is accomplished by bands which overlie the braces and extend from 
jamb to jamb and even beyond. Thèse bands are screwed or bolted 
to the braces and are also secured to the door jambs or body of the 
silo at each end by having an outward bend at the end and a sub- 
stantial iron casting of considérable mass in this angle. There is a 
perforation through this iron casting; the band and the jamb and 
ail are secured together by a boit and nut. As there are quite a num- 
ber of thèse, the resuit is a substantial reinforcement and strengthen- 
ing of the jamb members and adjacent parts, and they are strongly 
and rigidly attached to each other and to the braces. Thèse braces 
and bands and jambs are so constructed with référence to each other 
that they form open sections for the doors, and into thèse the sec- 
tions of door are placed, and the opening is made air tight. They 
are easily removed as the ensilage is taken out, the one after the oth- 
er. I might enlarge upon this construction and compare it with that 
of Harder, but do not think it necessary. I am not prepared to say, 
and it is not necessary to say, that Lacey's construction is not an 
improvement on Harder ; but it is perf ectly plain that Lacey in- 
fringes claim 4 of Harder's patent unless we limit him in a manner 
and to a construction which has heretofore been refused. One may 
improve on the invention of another, but this gives him no warrant 
to use the prior invention. The first, second, and third claims of the 
Harder patent relate to the spécial and spécifie construction mentioned 
in the spécifications and to the spécial form of brace, but the fourth 
claim in issue hère is not so limited. 

The défendant hère contends that the Harder structure in suit was 
not an invention when produced by Harder and not then novel, and 
that a silo of the same construction, so far as the continuons opening 
and reinforcing strips are concerned, was used by one M. S. Allen 
in 1896, at Montrose, and by others in the state of Pennsylvania and 
"prior to the issue of the letters patent in suit," and by one Frank 
I. Johnson, at Union, N. Y., and by others in the state of New York 
"prior to the issue of the letters patent in suit," and that same was in 
public use more than two years before the said Geo. D. Harder made 
application for letters patent of the United States therefor. 

Harder filed his application February 4, 1899. The affidavits of 
Frank I. Johnson, Miller S. Allen, Werdon H. Allen, and Adelbert 
Allen are filed to sustain this contention. If silos of the construc- 
tion shown in Fig. 2 of the pencil drawing attached to the affidavit 
of Frank I. Johnson were constructed by him for différent people 
from 1896 down to 1907 (when he moved to Endicott), as he states, 
he should be able to point out the farms on vt'hich erected, and some 
of such silos ought to be standing if of any value. It should be easy 
to produce one or more, or sections of one or more, sufiicient to show 
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the exact construction. It should be easy to produce farmers who 
hâve owned and used them. However, it is self-evident that the use 
of the so-called iron bolts, screw threaded at each end and extend- 
ing from one doorpost to the other and passing through same with 
a nut on the outside drawn down to such 3 by 4 posts, would neither 
efficiently brace the doorposts nor prevent the coUapse of the silo. 
The walls of the silo, if wet, would expand and press such posts to- 
wards each other on the bolts. When dry, the staves, if not held by 
other means, would f ail down. This or thèse difficulties were met 
by the use of iron hoops passing around the silo walls, except the 
open space, at intervais, and having screw threaded ends which re- 
spectively passed through such 3 by 4 doorposts and had a nut on 
the inner or open space side of same drawn down to the post. The 
resuit was that the hoops tended to draw the doorposts away from 
the opening (sidewise), while the bolts above spoken of tended to pull 
them into the opening. The doorposts or jambs were not strength- 
ened or reinforced. 

It is plain that such a structure would be short lived. Ensilage is 
full'of moisture and fermentation. As put in and packed down the 
walls would be moistened, a section at a time ; on removal the walls 
would dry out by sections from top to bottom. The expansion and 
construction of such doorposts would not coact with that of the 
staves standing side by side. This is not the combination shown in 
claim 4 of the patent in suit. The défendant hère does not make and 
sell or make such a structure, or silo. No one would be enjoined by 
this court, as at présent advised, from making and selling, or making 
and using, or using, or dealing in a silo so constructed. I doubt that 
in the présent advanced and important state of the art a f armer would 
be to the expense of constructing one. Clearly it is not an anticipation 
of the Harder structure and patent. I am not to be understood as 
intimating that the patentable concepion of Harder resided simply in 
the idea of reinforcing the edges of the doorway, the door jambs. I 
think it would ofïend the common sensé of the ordinary farmer, and 
especially the ordinary mechanic, to say that if he found the jambs 
of his doorway too weak, or so thin as to be weak, it would not oc- 
cur to him to put on a reinforcing strip. But to build a round silo 
with a substantially continuons opening of considérable height and 
maintain it in position, firm and stable in ail kinds of weather and 
under varying degrees of pressure and moisture, presented a puzzling 
problem which was solved by Harder, and he is entitled to protec- 
tion. ■ 

It is évident, I think, that, by departing from the structure al- 
leged to hâve been erected by Johnson and Allen, Lacey has adopted 
the idea and construction embodied in the patent to Harder. The 
braces and horizontal enforcing strips are rigidly connected and then 
connected to the (we will so denominate them) door jambs. He not 
only did this, but suggested and presented a construction which per- 
mitted the insertion of sections of door, and their removal section by 
section from top to bottom without damage to the silo, or weakening 
it, and without inconvenience to the user or injury to the contents. 
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The users and the builders of silos hâve recognized the superiority 
of the Harder construction as shown in his patent and, quite uni- 
versally, hâve adopted it. There has been a substantial acquiescence 
in the superiority of the Harder conception, and even Lacey concèdes 
this by using it. In view of the adjudications and crude state of the 
art at the time Harder came into the field, and of the fact that Lacey 
has abandoned the old so-called Allen construction, conceding it to 
be accurately described in the answering papers, and of the great im- 
portance of the art to the agricultural interests, and hence value of 
the patent to the inventer, I am constrained to grant the injunction 
prayed for, although I am also of the opinion that Lacey has im- 
proved on Harder's construction, assuming, of course, that his con- 
struction is accurately shown. 

[2] But this is immaterial if Lacey infringes by using the device 
or devices or construction patented to Harder. Unless a patentée has 
especially limited himself to a spécifie form of construction, or such 
limitation is imposed by the state of the prior art, or such limitation 
was imposed by the action of the Patent Office in rejecting a broad 
claim and the substitution and acceptance of a narrower claim by 
the applicant, he is entitled to a broad construction of his claims in 
accordance with the language thereof. I do not intend to conclude 
myself in case this cause should corne before me on final hearing. 
The défendant may be able to establish prior use of a combination 
which anticipated Harder, but the affidavits presented on this motion 
are not coilvincing in that respect. Before another silo season opens, 
the whole case can be presented and decided. 

Motion granted. However, if Mr. Lacey desires to appeal and will 
do so within 40 days after being served with copy of order for in- 
junction, the issue of the injunction will be suspended on condition 
he keeps and files an account of ail silos made and sold by him, with 
priée obtained and name and résidence of purchaser, and files a bond 
in the sum of $2,000 conditioned to pay any judgment obtained in the 
suit. 
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HILDRETH v. AUERBACH et al* 

(District Court, S. D. New York. December 3, 1912.) 

Patents (§ 202*)— Title— Effect or Assignment of Invention. 

An Interest In an Invention and an inchoate ri-ht to a patent therefor 
may be assigned, and, when so assigned, the légal title to the patent, 
when issued, vests In tlie assignée, although it may be issued in tbe 
name of the inventer ; and it is not essential to such vesting of title that 
the assignment shall contain a request to the Commlssioner of Patents 
that the patent shall issue to the assignée. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 281-289; Dec. 
Dlg. § 202.*] 

In Equity. Suit by Herbert L. Hildreth against A. Leopold Auer- 
bach and Joseph S. Auerbach. On deraurrer to bill. Demurrer over- 
ruled. 

Paul Armîtage, of New York City, for complainant. 
Joseph L. Levy, of New York City, for défendants. 

NOYES, Circuit Judge. The substantial question raised by the de- 
murrer is whether it appears from the bill that the complainant had 
the entire légal title to the Thibodeau patent in suit when the bill was 
filed. It is averred that ail persons who had any interest in the in- 
vention assigned their interests either directly or indirectly to the com- 
plainant before the patent was issued and it is conceded that he has, 
upon the pleadings, full équitable title. Consequently if there be any 
outstanding légal title, ail that would be necessary to vest it would 
be for some person to convey the form of that which he has already 
conveyed the substance. A conclusion which would suspend the 
litigation until this f ormality could be complied with or until some 
person could be joined as a merely technical party should not be 
reached unless established principles require it. 

The law is not that the légal title to a patent necessarily vests in 
the person to whom it is issued. An interest in an invention and an 
inchoate right to a patent therefor may be assigned, and it is set- 
tled by authority that where such rights and interests are assigned 
and the assignment contains a request to the Commissioner of Patents 
to issue the patent to the assignée, the légal title to the patent upon 
its issuance will vest in the assignée notwithstanding that the patent 
may be issued in the name of the inventer. Gayler v. Wilder, 10 
How. 477, 13 L. Ed. 504. H, in the présent case, it were averred 
that the various assignments contained requests to the Commissioner 
to issue the patent to the assignées, it would be unquestionable that 
a vesting of the légal title in the complainant would be shown al- 
though the patent actually issued to Kitzmiller and Duiï, intermediate 
assignées, and although those persons do not appear to hâve held the 
entire title. 

There are, however, no averments in the bill that the assignments 
contained the requests aforesaid and the real inquiry cornes down to 
this : Is the présence of such a request in an assignment made before 

*For otber cases see same toplc & 3 numbes in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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tbe issuance of a patent ànd duly recorded necessary to vest in the as- 
signée the légal title to the patent when issued? Upon this question 
the authorities are in conflict. Harrison v. Morton, 83 Md. 477, 35 
Atl. 99, holds that such request is essential. See also Walker on 
Patents, p. 235, 236; Robinson on Patents, p. 580. The contrary view 
is held in the very récent case of Wende v. Horine (C. C.) 191 Fed. 
620. 

If the law were that the légal title to a patent vests only in the per- 
son in whose name it is issued, I could appreciate the necessity for a 
request in the assignment of a patent for its issuance to the assignée. 
In that case the présence of a request would undoubtedly be a neces- 
sary step in the transfer of the légal title. But once it is accepted 
that the légal title is not necessarily in the person named as patentée, 
I fail to see how the absence of a request can prevent the passing of 
the title. In other words if the action of the Patent Office in issu- 
ing the patent to the assignée — the important thing — be not necessary 
to vest the légal title in him, how can the request for such action — 
the incident — be essential? It seems to me the better view that the 
incident may be disregarded and that an assignée takes his title al- 
together by virtue of his grant and not at ail through any request 
to the Commissioner of Patents. 

The demurrer must be overruled with costs and the défendant as- 
signed to answer at the next rule day. 



LOCKER et al. v. AMERICAN TOBACCO CO. et al. 
(District Court, S. D. New York. Xovember 29, 1912.) 

1. Appbal and Error (§ 1039*) — Habmless Ebror — -Bill of PAETicaLAK"s. 

Under Code Civ. Proc. N. Y. § 531, wMeh authorizes courts to require 
bills of partlculars and to preclude a party falling to comply vvlth sucli 
an order from introducing évidence of the matters to which the order re- 
lates, the furnlshing of a bill of partieulars is in itself a limitation of 
claim to the partieulars stated, and while it is not necessary to express 
the limitation in the order, such a provision is not prejudieial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4075- 
4088; Dec. Dig. § 1039.*] 

2. Pleadikg (§ 317*) — Bill of Pabticulabs. 

In an action to recover spécial damages in a very large sum, alleged 
to hâve been caused by an illégal combination by défendants in restralnt 
of trade, a défendant is eutitled to a bill of partieulars, stating in what 
such damages consist, and in what way they were caused to plaintifl: by 
the alleged conspiracy. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 954-962 ; Dec. 
Dig. § 317.*] 

At Law. Action by John A. Locker and Elma Locker, trading as 
R. Locker & Co., against the American Tobacco Company, the Amer- 
ican Snuff Company, the Blackwell's Durham Tobacco Company and 
the Metropolitan Tobacco Company. On motion to resettle order 
requiring bill of partieulars. Overruled. 

See, also, 197 Fed. 495. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1807 to date,. & Rep'r Indexes 
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Jacob C. Brand, of New York City, for plaintiffs. 
I^has. M. Sheafe, of New York City, for défendants. 

WARD, Circuit Judge. This is a motion by the plaintiffs to re- 
settle an ordèr requiring them to furnish a bill of particulars to the 
Metropolitan Tobacco Company, one of the défendants. January 27, 
1912, the court entered the following order; 

"Ordered, that within ten (10) days after the service of a copy of this 
order upon the plaintiffs, or plaintiffs' attori'iey, the plaintiffs serve upou the 
attorneys for the défendant Metropolitan ïohacco Company, at their otlice, a 
verified bill of particulars showing the amount and klnd of damage the plain- 
tiffs hâve suffered since the year 1905, and how the same resulted from the 
conspiracy alleged in the eomplaint." 

March Uth the plaintiffs furnished a, bill claiming $25,000 for loss 
of good will, sums aggregating over $75,000 for loss of profits in the 
years from 1905 to 1911, inclusive, enhanced prices paid for goods 
during the same years, aggregating over $34,000, and additional ex- 
penses incurred during the same period, aggregating over $20,000, 
together with a statement as to the way in which thèse losses were 
connected with the conspiracy complained of. 

March 18th the court ordered a further bill of particulars as fol- 
lows : 

"Ordered, that the plaintiffs be, and they hereby are, preoluded from intro- 
duciug at the trial of this action any évidence concerning their damages, sus- 
tained since 1905, other than the items set forth in the further bill of par- 
ticulars, heretofore furnished and dated March 11, 1012, and that in proving 
such damages they be precluded from Computing the same by any other 
method than the one set forth in said further bill of particulars ; and it is 

"Further ordered, that thé plaintiffs be, and they hereby are, directed to 
serve upon the attorneys for the défendant Metropolitan Tobacco Company, 
within ten (10) days after service of a copy of this order, with notice of 
entry thereof, a second further verifled bill of particulars, itemizing and 
particularizing the additional expenses necessarily incurred by plaintiffs for 
each of the following purposes, namely: In employing (1) extra salesmen ; 
(2) extra buyers ; (3) extra drivers ; (4) extra horses ; (5) extra wagons ; 
and (6) in granting extra Inducements, présents, premiums, and gratuities." 

The plaintiffs apply to resettle this order, by striking out the fîrst 
paragraph, which it will be noted incorporâtes the similar provision 
contained in the order of January 27th, 

It is said that the foregoing order may be understood by the trial 
judge to prevent the plaintiffs from proving damages sustained before 
1905. It does not, because the défendant Metropolitan Tobacco Com- 
pany asked only for particulars of damage occurring after that date, 
apparently because it thought earlier damages would be barred by 
the statute of limitations. 

It is also said that the order may preclude the plaintiffs from offer- 
ing évidence of damages sustained between the beginning of the suit 
and the trial. Assuming that they hâve sustained damages which 
could be proved down to the time of trial, in accordance with the 
case of Park & Sons Co. v. Hubbard, 198 N. Y. 136, 91 N. E. 261, 
it will be their own fault if they are not allowed to do so, because in 
their bill of particulars they only alleged damages sustained down to 
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and including 1911, without claiming prospective damages atter that 
date. 

[1] The plaintiffs quite truly say that the provision contained in 
section 531 of the Code of Civil Procédure as to preclusion applies 
only where, a bill of particulars having been ordered, none at ail has 
been furnished; also that the proper practice is, not to include the 
provision as to preclusion in the order granting the bill of particulars, 
but to require a separate independent order to that etïect if no bill 
is furnished. This gives the party in default a locus pœnitentise. 
Reader v. Haggin, 114 App. Div. 112, 99 N. Y.. Supp. 681; Poster 
V. Curtis, 121 App. Div. 689, 106 N. Y. Supp. 388; Hein v. Honduras 
Syndicale, 138 App. Div. 786, 123 N. Y. Supp. 431. But the fur- 
nishing of a bill of particulars is in itself a limitation of claim to the 
particulars stated in the bill. There is no need to express the limita- 
tion in the order, although I think it is often done. Ail that can be 
said is that such a provision is superfluous. Bowman v. Earle, 3 
Duer (N. Y.) 691 ; Cochrane Co. v. Howells, 81 Hun, 610, 30 N. Y. 
Supp. 1029. 

[2] The final objection, and the really important one, is that the 
order should not hâve required the plaintiffs to state how their alleged 
damages were caused by the conspiracy complained of, and should 
not hâve restricted them to proof in accordance with the particulars 
so furnished. This latter restriction, as pointed out above, was un- 
necessary; for, if the plaintiffs were prOperly required to state how 
the damages they claimed were connected with the conspiracy, the 
bill of particulars itself, without more, would hâve restricted their 
proof at the trial to the method of connection stated in it. 

Bills of particulars hâve grown from very small and technical be- 
ginings into most important instruments of justice. Originally they 
were confined to accounts, then extended to contracts generally, and 
finally to torts. Section 531 of the Code of Civil Procédure author- 
izes courts to grant them "in any case." While they are not intended 
to advise a party of his adversary's évidence or theory, they will be 
required, even if that is the efifect, in cases where justice nécessitâtes 
it. For instance, in actions for damages caused by the négligence of 
servants, the plaintifï is constantly required to name the servant al- 
leged to hâve been négligent, and to state the particulars in which 
he was négligent. Likewise, where the master's works, ways, or 
machinery are complained of as defective, the plaintifï will be re- 
quired to state the defects and the way in which they caused his in- 
juries. One of the main purposes is to prevent surprise, and to ad- 
vise the party of what he is to meet at the trial. Dwyer v. Slattery, 
118 App. Div. 345, 103 N. Y. Supp. 433; Bjork v. Post, 125 App. 
Div. 813, 110 N. Y. Supp. 206. Very interesting cases, more appli- 
cable to the one now under considération, are Shaw v. Stone, 124 App. 
Div. 624, 109 N. Y. Supp. 146; Messer v. Aaron, 101 App. Div. 169, 
91 N. Y. Supp. 921; Mayor v. Marrener, 49 How. Prac. (N. Y.) 36; 
Leigh v. Atwater, 2 Abb. N. C. (N. Y.) 419. 

The claim in this case is unusual. It is for damages in a very large 
sum, which, if proved, will be trebled. The damages claimed are not 
gênerai, such as are necessarily to be expected, but spécial. There is 
no necessary connection between the plaintiffs' loss of good will, of 
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profits, and of trade, and increase of expansés, and the ' conspiracy 
complained of. Such results might hâve been due to a multitude of 
other causes. It is fair that the défendant should be advised in what 
way the conspiracy complained of resulted in thèse large losses, so 
that it will be able to meet the claim at the trial. 
The motion is denied. 



THE JULIA LUCKENBACII. 

(District Court, S. D. New ïorlv. Noveinber 8, 1012.) 

Admiralty (§ 50*) — BRINGI^fG IN New rARiiES. 

tJnder rule 15 of the District Court tor tlie Southern District of New 
Yorlv, which permits a delendaiit on a swoni pétition to bring in another 
as a défendant in analogy with the provisions of admiralty rule 59 (29 
Sup. et. xlvi) in a suit in rem against a vessel and in personam asainst 
lier charterer to recover cargo damage exceeding the valuation of the 
vessel, the charterer Is entitled to briug iu the owners personally as 
resjiondents on allégations of the unseaworthlness of the vessel. 

[ Ed. Note. — For other cases, see Admiralty, Cent. Dlg. §§ 414-429 ; 
Dec. Dig. § 50.*] 

In Admiralty. Suit by the W. J. McCahan Sugar Refining Com- 
pany against the steamship Julia Luckenbach, with the Insular Line 
imp'leaded. On pétition by the Insular Line for leave to bring in the 
claimants as respondents. Pétition granted. 

Kneeland, Harrison & Hewitt, of New York City, for plaintiffs. 

Peter S. Carter and Convers & Kirlin, ail of New York City, for 
défendants. 

WARD, Circuit Judge. The libelant Sugar Refining Company filed 
a libel to recover cargo damage against the steamship Luckenbach in 
rem and against the Insular Line, the charterer, in personam. The 
owners of the steamship appeared as claimants, had her value fixed 
by agreement at $60,000, and gave a stipulation for her release in that 
amount. Subsequently the libelant, discovering its actual loss to be 
$87,500, was permitted to amend the libel so as to make claim in this 
sum. It has not made the owners parties in personam as it might bave 
donc. The Monte A. (D. C.) 12 Fed. 331; The J. F. Warner (D. C.) 
22 Fed. 342. I think it quite clear that the owners of the steamship 
are now in the cause only as claimants, and that their liability is re- 
stricted to the amount of the stipulation. 

The charterer now files a pétition for leave to bring the owners in 
under rule 15 of the District Court, which is as follows: 

"If a défendant shall, by pétition on oath, filed before answer, or within 
such further time as the court niay allow, allège fault in any other party, in 
respect of the niatters complained of in the libel, or shall allège that he is 
entitled to contribution or indemnlty from any other party in respect of such 
matters, and shall pray that such other party be brought into the suit as a 
party défendant in analogy with the provisions of admiralty rule 59 of the 
Suprême Court, process on such pétition may be issued and the cause shall 
proceed otherwise as in cases under the Flfty-Ninth rule." 

The owners of the steamship except to this pétition on the ground 
that they are already in the action as claimants ; but the charterer 

"ÈoT other cases see same topic & 5 numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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asks to bring them in as respondents. In that capacity, if the libelant 
prevails and the owners fail to make good their claim to limitation of 
liability pleaded in their answer, they will be liable to the libelant for 
the full cargo damage. For so much of the decree as the charterer 
has to pay it will be entitled to indemniiication from the owners be- 
cause of the warranty in the charter party that the vessel was sea- 
worthy at the beginning of the term and that they would so maintain 
her. In this way the rights of ail the parties can be settled in this 
suit. I think the pétition quite in line with the spirit of Suprême 
Court rule 59 (29 Sup. Ct. xlvi) and with the express provisions of 
District Court rule 15. 

Exceptions overruled, and prayer of the pétition granted. 



OGDEN T. REDDISH et al. 
(District Court, E. D.' Kentucliy. August 27, 1912.) 

1. Fp.atjdulent Conveyances (§ ]22*)- — Mortgages — Existing Indebtedness. 

A mortgage made by a debtor to hls creditor in good faith to secure a 
then existing iudebtedness is iiot fraudulent because the debtor is then 
iiisolvent aud the uiortgage uiay opei'ate to give the creditor a préférence. 

[Ed. Xote. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
3U2-a98; Dec. Dig. § 122.*] 

2. Bankruptcy (§ 159*) — Préférences — Moetgages— Execution. 

Where a niortgage was executed by a bankrupt to his creditor subsé- 
quent to Juue 25, 1910, the question whether it was a voldable préférence 
was governed by Bankr. Act July 1, 1898, c. 541, § 60b, SO Stat. 562 (TJ. 
S. Comp. St. 1901, p. 3445), as amended by Act June 25, 1910, c. 412, § H, 
36 Stat. 842 (U. S. Comp. St. Supp. 1911, p. 1506). 

LEd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 247-281; 
Dec. Dig. § 159.*] 

3. Bankruptcy (§ 166*) — "Voidable Préférence" — Requisites. 

In order that a uiortgage executed by a bankrupt to a creditor shall 
constitute a "voidabie préférence," as defined bv Bankr. Act July 1, 1898, 
e. 541, § 60b, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended by 
Act June 25, 1910, c. 412, § 11, 36 Stat. 842 (U. S. Comp. St. Supp. 1911, 
p. 1506), the bankrupt must hâve been insolvent, the mortgage must hâve 
operated as a préférence, aud the mortgagee, or his agent acting for hlm, 
or recordlng the niortgage, must hâve had reasonable cause to helieve that 
the mortgage would éffect a préférence either at the time of making or 
recordlng the mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 250-258; 
Dec. Dig. § 166.*] 

4. Bankruptcy (§ 160*) — Voidable Préférences— "Insolvency." 

A bankrupt was "insolvent" at the time lie executed a mortgage clainied 
to be a voidable préférence, if the aggregate of his property at à fair 
valuation was not sufflcient in amount to pay his debts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 249-258; 
Dec. Dig. § 160.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3647-3C55; 
vol. 8, p. 7689.] 

5. Bankruptcy (| 166*)' — VoinABLE Préférence— ''Effect a Préférence" — 

"Operate as Pkef'Erenoe." 

Where a mortgagee of a bankrupt had reasonable cause to bdieye that 
the mortgage would "effect a préférence," it had reasonable causé to be- 

•For other cases see same topic & § numbeb lu. Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
200 F.^— 62- 
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ll^te that It would "operate as a préférence" ; such terms, as vised in the 
bankruptcy act, being synonymous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 
«î. Bankbtjptcy (§ 303*) — Voidable Préférence— Burden op Proof. 

Wtiere a bankrupt's trustée sued to set aside a inortgage executed by 
the bankrupt to one of liis creditors as a préférence under Bankr. Act 
July 1, 1898, e. 541, § 60b, 30 Stat. 562 (TJ. S. Comp. St. 1901, p. 3445), 
the burden was on the trustée to show, not only that the bankrupt was 
Insolvent and that the mortgage covered such percentage of the bankrupt's 
property as to operate as a préférence, but that the mortgagee had reason- 
able cause to believe both such facts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 452-402 ; 
Dec. Dig. § 303.*] 

7. Bankeuptcy (§ 303*)^MoRTGAGES— PREFERENCES— Evidence. 

In an action by a bankrupt's trustée to set aside a mortgage of cer- 
tain property of the bankrupt to a créditer sliortly before liis failnre, évi- 
dence hcld to require a flhding that the bankrupt was insolvent when the 
inortgage was executed, that it operated as a préférence, and tliat the 
mortgageés, prier to recording the mortgage, had reasonable cause to be- 
lieve that the mortgagor was insolvent and that the mortgage would so 
operate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462 ; 
Dec. Dig. § 303.*] 

In Eciuity. Action by E. L. Ogden, as trustée in bankruptcy of M. 
F. Reddish, against M. F. Reddish and the Daniel Briscoe Company, 
to avoid a real estate mortgage executed by the bankrupt and recorded 
by the creditor within four months prier to adjudication, on the ground 
that it was a voidable préférence. Judgment for plaintiff. 

C. L. Williamson, of Lexington, Ky., R. A. Chiles, of Mt. Sterling, 
Ky., and S. D. Rouse, of Covington, Ky., for plaintiff. 

V. P. Smith, of Somerset, Ky., and Ernst, Cassatt & Cottle, of Cin- 
cinnati, Ohio, for défendant. 

COCHRAN, District Judge. This cause is before me for final de- 
cree. It is a suit by the trustée in bankruptcy of M. F. Reddish to 
avoid a real estate mortgage made by the bankrupt to the défendant 
Daniel Briscoe Company, a corporation, which was both made and re- 
corded within four months of the filing of the pétition in bankruptcy. 
It was made September 7, 1910, lodged for record September 20, 

1910, and recorded September 21, 1910. , The pétition in bankruptcy 
was filed October 21, 1910, adjudication had November 15, 1910, and 
the trustée elected January 10, 1911. This suit was brought June 2, 

1911. The mortgage was made to secure a then existing indebtedness 
in the sum of $1,264.93, ; _ 

[1] It is attacked on three distinct grounds, to wit: As a fraudu- 
lent transfer; as a voidable preferential transfer, under section 1910 
of the Statutes of Kentucky ; and as a voidable preferential transfer, 
under section 60b of the bankrupt act. It was not a f raudulent trans- 
fer, because it was made in good f aith to secure a then existing in- 
debtedness. Question is raised as to whether the attack on it upon the 
second ground did not corne too late, inâslmuch as section 1911 of 
Kentucky Statutes requires that an attack on a recordable preferential 

■ 1 ' ' ■ N i : ■ . 

*For other cases see same topic & i nvmbeb in Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 



OGDEN V. KEDDISH 979 

transfer under section 1910 shall be made within six months atter the 
transfer is lodged for record, and this suit was brought after the lapse 
of more than six months f rom the lodging for record of the mortgage 
thereby attacked. Without considering this question, I pass to a con- 
sidération of the question whether the mortgage was a voidable pref- 
erential transfer under section 60b of the bankrupt act. 

[2,3] The mortgage having been made after June 25, 1910, when 
the amendment to section 60b was enacted, is governed thereby. Ac- 
cording to it three things are essential in order that the mortgage be 
subject to avoidance thereunder: The bankrupt must hâve been in- 
solvent ; the mortgage must^ hâve operated as a préférence ; and the 
mortgagee, the défendant company, or its agent, acting for it in its 
making or recording, must hâve had reasonable cause to believe that 
the mortgage would efïect a préférence. Thèse three things must hâve 
existed at either of two particular times, to wit : Either at the time of 
the mal ing of the mortgage ; or at the time of its recording. Though 
they rnay not hâve existed at the time of its making, it is sufficient if 
they existed at the time of its recording ; and though they may not hâve 
existed at the time of its recording, it is sufftcient if they existed at 
the time of its making. This, however, is not likely to occur. Bût 
it is not unlikely that they may not hâve existed at the time the mort- 
gage was made and yet hâve existed at the time it was recorded. 

[4] A word or two further may be said about thèse three essentials. 
Insolvency on the part of the bankrupt existed if the aggregate of his 
property at a fair valuation was not sufficient in amount to pay his 
debts. Section 1 (15), Bankrupt Act. The mortgage operated as a 
préférence if the property covered by it was a greater percentage of 
the bankrupt's property than on a distribution thereof amongst his créd- 
iter s would be received by his other creditors of the same class. If 
the property covered thereby was not such a greater percentage, it did 
not operate as a préférence. 1 Loveland on Bankruptcy, p. 1016. 

[ 5 ] Reasonable cause to believe tliat the mortgage would efïect a préf- 
érence was reasonable cause to believe that it would operate as a préfér- 
ence. Eiïect a préférence and operate as a préférence I understand to 
be the same thing. The requirement in terms is not thàt the mortgagee 
or his agent should hâve reasonable cause to believe that the bankrupt 
was insolvent and the mortgage would efïect a préférence, but only that 
it should hâve had reasonable cause to believe that the mortgage would 
efïect a préférence. Belief that the mortgage would effect a préférence 
— i. e., that the property covered thereby was a greater percentage of 
the bankrupt's property than on a distribution thereof amongst his 
creditors would be received by his other creditors of the same class — 
necessarily involved belief that the bankrupt was insolvent, for not 
otherwise could the mortgagee hâve had such belief. 

[6] The requirement, therefore, is not only that the bankrupt was 
insolvent and that the mortgage covered such greater percentage of 
his property, but that the défendant company, the mortgagee, had rea- 
sonable cause to believe both thèse things. It had such reasonable cause 
if it had that, the reasonable efïect of having which was such a belief. 
To hâve such a thing was to know such a thing. The requirement, 
therefore, is that the mortgagee knew that, the reasonable efïect of 
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knowing which was such belief. It seems to point to knowledge of 
something short of insolvenoy, and that the mortgage covered such 
greater percentage. And it vvould seem that, to comply therewith, it is 
not necessary that it appear just what the mortgagee knew. If he act- 
ed as if he so believed, the reasonable inference therefrom should be 
that he had the required knowledge, even though it may not appear 
just whàt that knowledge was. The burden was on the plaintifï to es- 
tablish each one of thèse three essentials. 

[7] The bankrupt was a merchant selling dry goods and groceries 
at Somerset, Ky., and had been thus engaged for about 14 years. The 
défendant company was in the wholesale dry goods and notions busi- 
ness at Knoxville, Tenn., about 150 miles distant from Somerset, and 
had been since the early part of 1909. At the date of the mortgage, 
to wit, September 7, 1910, the bankrupt owed the défendant company 
the amount for which it was made, to wit, $1,264.93, for dry goods 
theretofore purchased. The bankrupt began doing business with it 
shortly after it opened; his fîrst purchase being made July 31, 1909 
and his last July 7, 1910. He purchased in ail the amount of $2,426.05, 
on which he had made différent payments, amounting in ail to the sum 
of $1,186.33. The différence, $1,239.72, plus $25.21 on account of 
interest, gave the amount, to wit, $1,264.93, for which the mortgage 
was made. This interest charge was because of the fact that he had 
not been able to meet his obligations for purchases as they became due. 
Apparently as late as June 3, 1910, when the indebtedness of the bank- 
rupt to the défendant company, including an order that day filled, 
amounted substantially to as much as it was when the mortgage was 
made, but when it was not as long overdue, it did not feel much ap- 
préhension as to his ability to pay. I gather this from such expres- 
sions as thèse, to wit, "We thank you for your esteemed order," and 
"With best wishes, and promising our best efforts to serve your in- 
terest at ail times," contained in a letter from it to him of that date 
in relation to the order that day filled. The mortgage was made at the 
solicitation of the défendant company's président, Price, who made a 
visit to Somerset for that purpose. According to his testimony, the 
motive for soliciting the mortgage was this : The bankrupt had sent 
in an order for $200 worth of merchandise. The amount of his ac- 
count then was as much as the défendant company thought he ought to 
owe. It felt that he had reached the limit of crédit. It wished to fill 
the order, and that it might do so the mortgage was solicited. After 
the mortgage was made, the défendant company made two shipments 
of goods to bankrupt, one September 8, 1910, amounting to $135.64, 
and the other September 19, 1910, amounting to $84.91. The latter 
shipment was returned October 14, 1910. The testimony of the bank- 
rupt is in conflict with Price as to its motive in soliciting the mortgage. 
He testified that at that time there was no outstanding unfilled order 
for goods on his part, and that the sole reason given by Price for want- 
mg me mortgage was so défendant company could put it up in New 
York to borrovv money on it, as ail the dry goods companies had to 
put up collatéral iu the East. The fact that after the mortgage was 
made orders for goods were filled has no tendency to show when the 
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orc'ers were made, and, therefore, favors neither side of tliis conflict- 
ing testimony. 

At the time the mortgage was made the bankrupt was hopelessly in- 
solvent. The bankrupt testified that his schedules show his liabilities 
and assets at the time the mortgage was made. He owed unsecured 
creditors including défendant company, $12,315.93, for taxes and rent 
$212.80, and secured real estate purchase-money lien $500, by real es- 
tate mortgage S 1,000, and by lien on $1,000 par value of bank stock 
$500, or in ail $14,528.73. His assets consisted of stock in trade $4,- 
125.55, $7,500 of accounts whose real value was placed at $1,000, real 
estate covered by purchase-money lien $750, real estate covered by 
mortgage $1,500, and bank stock $1,000, and the real estate mortgaged 
to the défendant company $1,500, amounting in ail, nominally, to the 
sum of $16,375.55, or, if déduction of the différence betvv'een nominal 
and real value of the accounts and none other, is made, the sum of 
$9,875.55, which is the real value of the assets, apart from exempt 
property, made by the schedules. It is stipulated that the real estate 
mortgaged to défendant company was then worth $750, and that the 
trustée in bankruptcy declined to take charge of the real estate covered 
by the purchase-money lien and mortgage, because there was no equity 
in them. This calls for a déduction of at least $1,500 more, which, and 
if none other is made, reduces the value to $8,375.55. It should be 
noted that, though the bankrupt scheduled his stock in trade at $4,125.- 
55, he testified that at the time the mortgage was made the fair cash 
market value of his stock was between $6,000 and $8,000. The total 
amount realized otherwise than from the real estate came to $3,124.80, 
and the total dividend paid to gênerai creditors was 16 per cent. 

There can, therefore, be no question as to the correctness of the 
statement just made that at the time the mortgage was made the bank- 
rupt was hopelessly insolvent. It is not contended otherwise. Price 
testified that at the time the mortgage was solicited and obtained he did 
not bave any knowledge or information that the bankrupt was in- 
solvent, and that it was not solicited and obtained with a view or in- 
tention of seeking an advantage or préférence over other creditors of 
the bankrupt, and that it was asked in order that further crédit might 
be extended to him. The défendant company had a stockholder and 
salesman, Lowenthal by name, who lived at Somerset, and who solicited 
from the bankrupt the orders for goods out of which the indebtedness 
had arisen, but who had nothing to do with soliciting and obtaining 
the mortgage. He testified that he had no knowledge or information 
that led him to believe that the bankrupt was insolvent when the mort- 
gage was made, and that he always believed that he was good for 
what he bought, and always recommended him for any order. He 
thought he was ail right and good pay. The attorney, Smith, who 
drew the mortgage, was a résident of Somerset, had right smart com- 
mercial practice, and represented a great many wholesale houses that 
sell goods to the merchants of Somerset. He testified that at the time 
the mortgage was made he did not hâve any knowledge or information 
that the bankrupt was insolvent, that he thought him to be "perfectly 
solvent," and that his gênerai réputation as to solvency, honesty, and 
ir.tegtity as a merchant was "as good as any man in town," and that 
he had recommended crédit to him by the défendant company to the 
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extent of $1,000. The bankrupt himself testihed that at the time the 
mortgage was made the défendant company did not bave any informa- 
tion f rom him, or f rom any one else to his knowledge, that he was in- 
solvent or unable to meet his indebtedness, and he then believed that 
he was able to meet his indebtedness or obligations. His commercial 
rating was "G 3," which meant that he had a stock of $5,000 to $10,- 
000 and crédit was good. His creditors were not then pressing him for 
settlement. 

The défendant company, when it solicited and obtained the mort- 
gage, made no effort— "no particular effort," as Price testified — to 
find out what the bankrupt's assets or liabilities were. No examina- 
tion of his books or invoices was made. It does not appear even 
that a cursory examination of the stock of goods was made. No 
other inquiry was made of the bankrupt or any one else, except about 
his liabilities. Price testified that he .asked some questions about his 
liabilities, and the bankrupt answered him in a gênerai way, stating 
that they were about so much ; the figures given not being remem- 
bered. The bankrupt testified that Price asked him whom he owed 
outside of the défendant company,. and he told him, giving him the 
correct amounts he owed varions people. He further said he told him 
who his chief creditors were. It is reasonable to conclude that de- 
fendant knew that the bankrupt owned other real estate than that 
mortgaged, which was incumbered. Smith examined the record to see 
whether the real estate to be mortgaged was incumbered. This would 
necessarily disclose the mortgage on other real estate. It might not 
disclose the purchase-money lien on the parcel subject to it. It is 
hardly likely, however, that inquiries as to the property to be mort- 
gaged did not disclose what real estate he owned and its condition 
as to being incumbered or not. 

The interview which resulted in the agreement for the mortgage 
lasted only about half an hour, and the défendant company then 
turned the matter of preparing and obtaining the exécution of the 
mortgage and lodging it for record over to Smith. He was its agent, 
not only to prépare the mortgage and obtain its exécution, but he 
was also intrusted with the mortgage after it was executed and with 
lodging it for record. It was withheld f rom record from September 7th 
to September 20th. Price testified that he could not tell why the 
mortgage was withheld from record, and that he was under the im- 
pression that it was recorded right away. Smith testified that there 
was some reason for withholding it, that it seemed the bankrupt want- 
ed to pay some cash, that he did not remember and could not say 
why it was withheld, that he did not remember whether it was held 
up at request of the bankrupt, of défendant company's président, or 
why, but that some reason or excuse was given from one side or the 
other to him. After the making of the mortgage the bankrupt ob- 
tained some money from his brother in Pittsburgh to tide him over, 
and about the 20th of September he sent it back, because he did not 
want to put in his brother's money and lose it with the other. And 
on September 26, 1910, the bankrupt made an assignment to Smith, 
the défendant company's attorney, for the benefit of his creditors. 
This assignment, and possibly the making of the mortgage to défend- 
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ant cOmpany, were the acts of bankruptcy upon which the proceed- 
ing in bankruptcy, which was an involuntary one, was based. 

Such, then, are the facts and testimony from which the question 
as to whether the mortgage should be avoided is to be determined. I 
think it is a statement thereof that is fait to the défendant Com- 
pany. It is clear theref rom that the bankrupt was insolvent, and that 
the mortgage operated as or effected a préférence, both when it was 
made and when it was recorded. The case hangs, therefore, on the 
question whether the défendant company or Smith had reasonable 
cause to believe that it would operate as or effect a préférence, either 
when made or when recorded. If it or he had such cause at either 
time, the mortgage cannot stand. 

Counsel for plaintifif think that it is clearly made out that Smith 
had cause, when the mortgage was lodged for record and recorded, 
however it may hâve been when made, because of his testimony that 
his recollection was that on two days before the day of the making 
of the assignment the bankrupt spoke to him regarding it. Undoubt- 
edly if this occurred — that is, if the bankrupt spoke to Smith about 
making the assignment, before he lodged the mortgage for record — 
it should be avoided. The fact that défendant company's attorney and 
agent had been so spoken to must be held to hâve been a reasonable 
cause to him to believe that the mortgage would operate as or effect a 
préférence, and section 60b expressly provides that, if the agent of 
the transférée "acting therein" — i. e., in either the making or record- 
ing of the transfer — has the required reasonable cause it is sufficient. 
This no doubt would be the law, though not so expressly provided; 
but if the bankrupt only so spoke two days before the making of the 
assignment, he did not so speak before the mortgage was lodged for 
record or recorded. The assignment was made September 26th. Two 
days before would hâve been September 24th. The mortgage was 
lodged for record September 20th, and recorded September 21st. In 
some places in the record, however, it is by mistake stated that the 
assignment was made September 21 st. Two days before that date 
would be September 19th, which would be before the mortgage was 
lodged for record. Counsel has not noticed that the statement, wher- 
ever it occurs, that the assignment was made September 21st is a mis- 
take. But I am quite convinced that the bankrupt did in fact speak 
to Smith— i. e., consulted him-^about making the assignment before 
the mortgage was lodged for record, notwithstanding at one place 
m his testimony he limits his recollection as to the time when the 
speaking took place to two days before the assignment was made, so 
much so that I feel constrained on this ground, if for no other, to 
avoid the mortgage. 

As heretofore stated, the bankrupt, about September 20th, deter- 
mined to return to his brother in Pittsburgh the money which he 
had advanced him after the making of the mortgage to enable him 
to tide over, because he had reached the conclusion that his failure 
was inévitable. It was on that day that Smith lodged the mortgage 
for record. I cannot avoid the conviction that he did this because 
he was then advised by the bankrupt that he would hâve to make 
an assignment. The bankrupt testified as a witness over 1 year and 
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3 moHths after September 20, 1910, about which date he said he re- 
turned the money to bis brother, and on wbich date the mortgage 
was lodged for record. How did he bappen to recoUect the date 
about which he sent the money back, when unexpectedly asked about 
it on the stand? Is it not plausible to suggest that it was because 
of the fact that it was on that day the mortgage was recorded, of 
which he was advised at the time ; the lodging of same for recording 
possibly being a subject of the conversation in which the making of 
the assignment was spoken about? When Smith was first asked on 
cross-examination as to the time when the bankrupt first talked to 
him about making the assignment, he did not limit his recollection to 
2 days before it was made. He testified then that it was some time 
after the mortgage was given, and that it was within 30 days, but 
he could not tell whether it was 5 or 29 days. It was only when 
asked again about the matter that he limited it to 2 days before. The 
question then asked him was, not how long before the making of 
the assignment that the bankrupt consulted with him about it, but 
how long before September 21, 1910; the questioner no doubt as- 
suming by mistake that that was the date when the assignment was 
made. It was in answer to this question that he testified that it was 
his recollection that the bankrupt spoke to him 2 days before the as- 
signment. 

There is, therefore, nothing in Smith's testimony which requires 
that we should place the time when the bankrupt spoke to him about 
making the assignment no earlier than 2 days before the assignment. 
Then why was the mortgage withheld from record until the 20th, and 
on that date lodged for record? The persons who ought to know 
hâve given no satisfactory explanation of this. And none whatever 
is given as to how it happened to come to be lodged for record on 
the 20th. As to why it was withheld from record at ail, we know 
that it was not due to neglect. It was purposely withheld. The 
testimony of Smith was that it was withheld for some reason or ex- 
cuse which he could not remember, but that it seemed to him that it 
was withheld because the bankrupt wanted to pay some cash. It is 
reasonable to infer from this that the mortgage was withheld in order 
that the bankrupt might get some cash from his brother to pay on the 
diebt, in which contingency the mortgage was not to be put to record; 
that for this purpose he applied to and obtained from his brother some 
cash ; that by the time he had done so he became aware that f ailure 
was inévitable ; and that thereupon he returned the cash to his brother,. 
notified Smith, and Smith at once put the mortgage to record. Then 
in a few days the bankrupt made the assignment to Smith. Not having 
been aided by those who would be expected to know why it was with- 
held, I hâve no other recourse than to infer the reason from ail the cir- 
cumstances in the case. No other occurs to me, and this reason fit s 
the circumstances. 

I am not content, however, to let the case go without also con- 
sidering the question whether the défendant company had reasonable 
cause to believe that the mortgage would operate as a préférence at 
the time it was made. In determining it I will put behind me the 
conclusion reached as to why the mortgage was withheld from record. 
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at al!, and why it was lodged for record when it was, and treat the 
case as if it appeared that the mortgage was lodged for record 
immediately upon its exécution. Of course, if it appears, independ- 
ently of this, that it then had such cause, this considération greatly 
strengthens the conclusion. 

We are met hère by the sweeping statements of Priée, Smith, and) 
Lowenthal that they then had no knovvledge or information that the 
bankrupt was insolvent, and of the bankrupt that so far as he knew 
the défendant company had no such knovvledge or information, from 
him or any one else, and by the motive assigned by Price for soliciting 
the mortgage, which was, as we heretofore hâve seen, not that défend- 
ant company was concerned about the then existing indebtedness, but 
in order that it might fill a $200 order then in hand and which it de- 
sired to fill, but which it could not fill because the bankrupt had 
reached its limit of unsecured crédit. As to this motive for soliciting 
the mortgage, a proper weighing of the évidence does not justify the 
acceptance of this as the true motive therefor. Against such ac- 
ceptance is the fact that the mortgage was taken, not to secure the 
amount of the new order, but the old debt, the circumstance that the 
soliciting and obtention thereof was not put in the hands of Lowen- 
thal, défendant company's stockholder and salesman, who lived at 
Somerset and had solicited ail the orders theretofore given by the 
bankrupt, but the matter was deemed of sufificient importance and 
urgency for Price, its président, to make a visit to Somerset for that 
spécial purpose, and the testimony of the bankrupt that there was 
then no outstanding unfîlled order, and the only reason assigned by 
Price for wanting the mortgage was that it might be used as col- 
latéral in the East. 

As to the sweeping statements referred to, their value is somewhat 
aflfected by the note of exaggeration which I detect in the tes- 
timony of Price, Smith, and the bankrupt. Price when asked by 
défendant company's counsel whether he solicited and obtained the 
mortgage with a view or intention of seeking an advantage or préf- 
érence over other creditors of the bankrupt, answered without hési- 
tation that he did not. Even if the bankrupt had been solvent, the 
défendant company thereby acquired a decided advantage over the 
large body of creditors who had no security whatever ; i. e., he had 
a prior claim to a certain definite pièce of property, and none of them 
had any such claim. Should insolvency subsequently ensue, this prior 
claim would be enforced. When he solicited and obtained the mort- 
gage, then he must hâve known that he obtained an advantage, and 
taken it with that view and intention. Smith was asked as to what 
was his belief at the time the mortgage was executed as to the baiik- 
rupt's solvency, and his answer was that he thought he was "perf ectly 
solvent" ; and when asked, as to the bankrupt's genefàl réputation as 
to solvency, honesty, and integrity as a merchant, he answered, "As 
good as any man in town." I fincl it hard to accept the statement that 
his gênerai réputation for solvency could hâve been as good as any 
man in the town of Somerset. Then the bankrupt, in answer to 
défendant company's counsel, testified that at the time he made the 
mortgage he believed he was able to meet his indebtedness, a thing 
which it was impossible for him to do. His creditors had not then 
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begun to press him, and he may hâve then thought that he would be 
able to continue in business for a considérable time. But the slendei 
basis on which such a thought rested, if it existed, is évident from 
the fact that in a very few days after the making of the mortgage, 
and not as a resuit of its making, as it was not put to record at once, 
the pressure upon him from other creditors became so great that he 
returned to his brother the money which he had obtained from him 
and determined on an assignment for the benefit of his creditors. 

The défendant company, at the time the mortgage was executed, 
had at least this much knowledge as to the bankrupt's fînancial con- 
dition. It knew that he was heavily in debt to it on an account long 
overdue and bearing interest, and that so far at least as it was con- 
cernedl he was not able to meet his obligations as they became due. 
It knew what real estate he owned, and that with the exécution of 
its mortgage it ail became incumbered nearly at least to the amount 
of its value. And it also knew the extent of his indebtedness, and 
that it was a large indebtedness. Ail this knowledge, except that 
as to abiHty to meet his obligations, was obtained at the time the mort- 
gage was executed from inquiry and investigation. It may be said 
to corne short of knowledge of the fact that the bankrupt was insol- 
vent and the mortgage covered a greater percentage of his property 
than it was entitled to. And it may be conceded, for the sake of the 
argument at least, that this knowledge was not such that the reason- 
able inference therefrom was that the bankrupt was insolvent and the 
mortgage covered such greater percentage ; i. e., it was not such that 
the reasonable efïect thereof was a belief that such was the case. 
It may be taken for granted further that its action in the matter was 
not such as to show that it did so believe, from which it might be in- 
ferred that it had more knowledge than the évidence discloses. It 
would seem to be certain, however, that it feared that the bankrupt 
was insolvent. The évidence which it had was calculated to create 
such fear, and it acted as if it did so fear. It did so in not inquiring 
or making any examination as to the bankrupt's assets after it had 
ascertained the extent of his liabilities. The failure so to do can rea- 
sonably be accounted for on the ground that it feared that he was in- 
solvent, and it can be accounted for on no other ground. It must 
hâve known that if the bankrupt was insolvent, and it knew him to be 
so, its mortgage would be invalid. It did not then know that he was 
insolvent. Further inquiry, or an examination of his stock and books, 
might reveal that he was. By refraining therefrom it would be in 
position to claim that it did not know, or had no reasonable cause to 
believe, that the mortgage would effect a préférence. Otherwise, in 
the natural course of things, it would hâve so inquired. It was con- 
siderably intere^sted in his condition. The knowledge which it had 
was calculated to awaken suspicion, if not fear, of insolvency, and 
the means of ascertaining were right at its hands. Notwithstanding 
it stayed the inquiry. It is reasonable to conclude, therefore, that 
though it may not hâve believed, or had reasonable cause to believe, 
that the bankrupt was insolvent, it feared that he was, and it so feared 
it that it shut its eyes to the truth in regard to the matter. 

The question upon this phase of the case, then comes to this: If a 
bankrupt is actually insolvent, and one of his creditors does not know, 
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that he is. or does not know that, the feasonable efFect of knovving 
which is belief that he is. but fears that he is, and his fear is such 
that in soliciting security for his debt he refrains from inquiry as to 
the bankrupt's solvency so as to be in position to daim that he did not 
know his insolvency, or that the reasonable efïect of knowing which 
would be belief that he was, in case the security obtained should be 
subsequently attackedi, can it be said that the security so obtained 
cornes within section 60b and is voidable ? Its ■ requirement is that 
the creditor shall hâve reasonable cause to believe ; i. e;., know that 
the reasonable efïect of knowing which is such belief. If the rea- 
sonable effect of what he knows goes no further than such fear — i. e., 
does not reach such belief — ^and the creditor's mental state is such 
fear, and not such belief, on what basis can it be claimed that the 
security obtained cornes within that provision and is voidable? It 
seems to me that the security obtained in such a case does so corne, 
and is voidable, and that on this basis: A reasonably prudent man, 
having such fear and the opportunity to find out by inquiry, would, 
in the absence of a motive not to do so, inquire. It is, therefore, his 
duty to inquire. The fact that it is against his interest to inquire does 
not relieve him from such duty. He has no right, because of it, to 
refrain from inquiring. It being his duty to inquire, .he is charge- 
able constructively with the knowledgç which he would hâve obtained, 
had he done so. He should be dealt with the same as if he had in- 
quired, and obtained knowledge that the debtor was insolvent. Con- 
structive knowledge always has the same effect as actual knowledge. 
It is in this way that I would bring such a transaction within sec- 
tion 60b. 

Counsel for défendant company contend that mère suspicion on the 
part of the pref erred creditors is not enough, and cite in support of 
this contention three cases: Tumlin v. Bryan, 165 Fed. 166, 91 C. 
C. A. 200, 21 L. R. A. (N. S.) 960; First Nat. Bank v. Abbott, 165 
Fed. 852, 91 C. C. A. 538 ; Sharpe v. Allender, 170 Fed. 589, 96 C. 
C. A. 104. Thèse cases do hold that mère suspicion is not enough. 
They arose, however, prior to the amendment of 1910 to section 60b, 
when, in order to a voidable préférence, in addition to the three things 
above stated, it was essential that there be an actual intent to'prefer 
on the part of the bankrupt, and the reasonable cause to believe re- 
quired was that a préférence was intended. I am not prepared to say 
how far they are authorities as to the effect of mère suspicion under 
the amendment of 1910. Possibly the point decided in them holds 
good under the amendment. This, however, is not a case of mère 
suspicion, nor of a payment in the regular course of business, as in 
each of those cases. It is a case of fear such as to lead the preferred 
creditor to close his eyes to the truth, and a transfer by way of mort- 
gage. In the case of Stern v. Paper (D. C.) 183 Fed. 228, Judge Ami- 
don said : 

"Thus between actual knowle(3f?e and actual belief on the one slde and fear 
and suspicion on the other lies the reasonable cause to believe mentioned in 
the section. This classification, however, is not as helpful in the décision of 
a concrète case as it appears. Fear and suspicion of insolvency, if they be 
strong enough, become Ijelief, and the difficulty with the classification is that 
there are no criteria by which it can be said that one set of facts ought to 
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engender fear and suspicion only, wtiile anotlier set of facts fiirnisli renson- 
able. cause for belief. It is impossible to group the ever-cliansiu? facts of 
business life into liard and fast eatep;()i'ies, and say tliat one category produces 
fear and Suspicion and anotlier belief." , 

Hère four mental States are referred to, as follows, to wit, stating 
them in an ascending scale : Suspicion ; fear ; belief ; and knowledge. 
Fear diffets from the others, in that in the case of it there is an in- 
terest and désire to hâve that to which it relates différent frdfn what 
it is fearedto be. Qné'may suspect, believe, or know that such a 
thing is so, :yithout any interest or désire to hâve it otherwise; but he 
cannot fear that it is so without such interest or désire. Thèse 
mental states are separate and distinct from each otheri They do not 
shade off into one another. Possibly, where a créditer suspects his 
debtor is insolvent, he also fears that he is. At any rate, he readily 
passes from the one state to the other. Now, the only one of thèse 
four mental states which the statute calls for is knowledge. It does 
not use the word "know," but that which is its équivalent, to wit, 
"shall hâve reasonable cause to believe." Having reasonable cause to 
believe is knowing that the reasonable efïect of knowing which is be- 
lief, or that which reasonably should cause belief. There are différent 
degrees of knowledge which it is possible for the preferred creditor 
to hâve. He may know that the debtor is insolvent, and that the trans- 
fer to him covers a greater percentage of his property than he is en- 
titled to, and hence that it effects a préférence. Possibly this is a 
greater degree of knowledge than called for by the terms of the stat- 
ute, but it is within its intent. For if a lesser degree of knowledge 
suffices, certainly the greater degree is not to be excluded. Then 
cornes, not such knowledge, but knowledge of that the reasonable 
effect of knowing which is belief to that effect. This degree of knowl- 
edge is called for in so many words. Then cornes knowledge of that 
the reasonable effect of knowing which is not such belief, but only 
a fear or suspicion that such is the case. Such a degree of knowledge 
is certainly not within the words of the statute. 

The problem I hâve been considering is whether it is ever possible 
for a case where the preferred creditor bas only such a degree of 
knowledge to corne within the statute, and, if so, on what basis does 
it corne within it ? The conviction reached has been that it is possible. 
If the degree of knowledge is such as to engender fear that such is 
the case, so strong that the preferred creditor refrains from availing 
himself of the means at his hand for ascertaining the truth, in order 
to keep himself in the dark in regard thereto, and to be in position 
to claim that he did not bave reasonable cause to believe that the trans- 
fer to him would work a préférence, the case is covered by the statute. 
It is brought within the statute by holding that he had constructive 
knowledge of what he would bave ascertained, had he inquired, and 
the effect of constructive knowledge is the same always as actual. 
This position finds support, I think, in this further quotation from 
Judge Amidon's opinion in Stern v. Paper, supra, to wit : 

"Hence, uiider this statute, 'notice of facts wliicl! would incite a person of 
reasonable prudence to an inquiry under siniilar circuuistances is notice of ail 
the facts which a reasonable, diligent inquiry would develop.' Coder v. 
McPherson, 152 Fed. 951, 82 C. C. A. 99. But if a party had knowledge of 
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facfs vvhieh cause Mm to fear or suspect tliftt a transaction Into whicli lie is 
entering will work a préférence, that knowledge as a rnle will at least be 
sufticient to irat hlm upon an inqulry which, 'if proseoùtfed, would dlsclose the 
real cbaracter of the transaction. It follows, tlierefore. In my judgnient, that 
the doctrine that fear or suspicion of a préférence is not sutRcient to invali- 
date a transfer nmst hâve restriieted application ■ under oûr présent banli- 
ruptcy law." 

And see 1 Loveland on Bankruptcy, p. 1010. 

Possibly the matter may be viewed thus. One who, in such a case, 
makes no inquiry because of fear as to the resuit, when he would 
make it if it were not for such fear, may be said to beHeve what he 
fears. Such fear, according to Judge Amidon, is "strong enough" 
to "become belief." It is questionable whether fear is ever so strong, 
and still mère fear. If it is so strong, it would seem that it ceases to 
be fear,, and passes into belief. "Grief before grief" is the définition 
of fear givefi by some one, who, at the same time, defined hope as 
"joy before joy." Perhaps, therefore, it would be better to treat such 
a case as one of belief, and not of fear. A case ,of belief may be said 
to come within the statute on either one of two views. As heretofore 
intimated, from the existence of such belief knowledge of more than 
is provenand sufficient to constitute reasonable cause is inf érable, or 
belief, where the factis as believed to be, as well as knowledge, that 
the transfer will efïect or operate as a préférence is within the intent 
and spirit of the statute, though not within the letter. 

I am therefore constrained to hold that the mortgage in question 
is a voidable préférence, whether judged as of the date of its exécu- 
tion or of its recording. I sincerely hope that in so holding I bave 
donc no one an injustice. I am aware of the danger that cornes from 
an "overstrained acumen," or an "car which hears grass grow," and 
bave endeavored to avoid it. But I feel quite confident that I hâve 
reached the reality that lies behind the circumstances of this case. 

Let plaintifï prépare and submit a decree. 



JACOHY et al. v. PKNNSYLVANTA R. CO. 

(District Court, E. D. Pennsylvania. November 12, 1912.) 

No. 2,008. 

Commerce (§ 85*) — Inteestate Commerce Commission — Jurisdiction to 
AwARD Damages. 

The Power eonferred on the Interstate Commerce Commission by sec- 
tion 16 of the Interstate Connnerce Act (Act Feb. 4, 18S7, c. 104, 24 Stat. 
384 [U. S. Comp. .St. 1901. p. SlGôJ), as amended by Act .June 29. 1906, c. 
3591, § 5, 34 Stat. 590 (U. S. Conip. St. Supp. 1911, p. 1301), to award 
damages to a shipper for violation of the act by an Interstate carrier, 
Is not limited to cases where the damages arise from an excessive rate 
or charge, but extends to ail cases where the shipper's connnon-Iaw rem- 
edy is abrogated, and he is required to apply for redress in tlie first 
instance to the Commission, and such damages may be awarded on a 
flndtng of unjust and dlscrirainatory régulations and practices in the 
distribution of coal cars in times of shortage, 

[Ed. Note.— For oUier cages, see Commerce, Cent. Dig. § 138 ; Dec. Dig. § 85.1 

Action by W. F. Jacoby and Isaac C. Weber, copartners trading as 
W. F. Jacoby & Co., against the Pennsylvania Railroad Company. On 
demurrer to plaintiffs' pétition. Overruled. 

•For other cases see same topic & § numbek in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Wm. A. Glasgow, Jr., of Philadelphia, Pa., for plaintiffs. 
Francis I. Gowen and John G. Johnson, both of Philadelphia, Pa., 
for défendant. 

THOMPSON, District Judge. This suit was brought to recover 
damages from the Pennsylvania Railroad Company which thé plain- 
tiffs claim to hâve sufifered by reason of unjust and unlstwful discrim- 
ination against the plaintiiïs, practiced by the défendant, in violation 
of the act to regulate commerce, in the distribution of coal cars in 
the Clearfield coal région of Pennsylvania, in which the coal mines 
owned and operated by the plaintiffs were situated. 

The pétition sets out the facts upon which the plaintiffs' claim of 
unlawful discrimination is based. It further sets out that in June, 
1907, the plaintiffs filed with the Interstate Commerce Commission 
a complaint setting forth the unjust, unreasonable, and discriminatory 
practices of the défendant in violation of the actto regulate commerce, 
and praying for a hearing and ah order awarding the plaintift's répa- 
ration in damages. It recites that, after answer and joinder of issue, 
the cause was heard and argued by ail the parties, and that a report 
was duly filed, in which the Interstate Commerce Commission found 
that the rules, régulations, and practices of the défendant, of which 
the plaintiffs complained, unduly discriminated against them, and that 
the Commission thereupon on March 11, 1912, made an order of 
réparation against the défendant in the sum of $21,094.39, with in- 
terest at the rate of 6 per cent, per annum from June 28, 1907. The 
suit is brought to recover the principal and interest awarded, amount- 
ing to $27,332.55, with interest from June 1, 1912, "as and for dam- 
ages and réparation, in accordance with a report and order of the In- 
terstate Commerce Commission, dated Mardi 11, 1912." 

The défendant demurs, upon the ground that the action is brought 
to recover the amount of an award which the Commission was with- 
out authority to make, because the authority conferred by the acts of 
Congress does not extend to nor include the making of awards of the 
character of that which forms the basis of the action, and because the 
Commission has not been empowered to entertain claims for dam- 
ages of the character asserted by the plaintiffs in the proceeding in- 
stituted by them before the Commission. 

In the case of Morrisdale Coal Co. v. Pennsylvania Railroad Co., 
176 Fed. 748, where a suit was brought in this district to recover dam- 
ages for alleged unlawful discrimination in distribution of coal cars, 
in violation of the Interstate Commerce Act, the plaintiff had not, 
prior to bringing suit, filed a complaint with the Interstate Commerce 
Commission, and obtained a ruling of the Commission finding the al- 
leged discriminatory practice unlawful, nor obtained an order from 
the Commission for réparation. There was a trial by jury, and a re- 
turn of a spécial verdict. The défendant moved to dismiss the suit, 
upon the ground that the Circuit Court was without primary jurisdic- 
tion to entertain the action. The question was whether, in a suit to 
recover damages for an alleged unlawful discrimination, in which the 
question of rates was not involved, a préviens application to the In- 
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terstate Commerce Commission for relief under section 13 of the act 
to regulate commerce was a prerequisite to maintaining an action in 
court ; the Suprême Court having held in the case of Texas & Pacific 
Railway Co. v. Abilene Cotton Oil Ce, 204 U. S. 426, 27 Sup. Ct. 
350, 51 L. Ed. 553, 9 Ann. Cas. 1075, that a shipper seeking réparation 
predicated upon the unreasonableness of an established rate must pri- 
marily invoke redress through the Interstate Commerce Commission, 
which body alone it was declared is vested with power originally to 
entertain proceedings for the altération of an established schedule. 
The motion to dismiss for want of jurisdiction was granted by Judge 
McPherson, under the authority of the décision of the Suprême Court 
in the cases of Texas & Pacific Railway Co. v. Abilene Cotton Oil 
Ce, 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075, 
Baltimore & Ohio Railroad Co. v. United States ex rel. Pitcairn Coal 
Co., 215 U. S. 481, 30 Sup. Ct. 164, 54 L. Ed. 292, and Interstate 
Commerce Commission v, Illinois Central Railroad Co., 215 U. S. 452, 
30 Sup. Ct. 155, 54 L. Ed. 280. The judgment of the Circuit Court 
was affirmed by the Circuit Court of Appeals. Morrisdale Coal Co. 
V. Pennsylvania Railroad Co., 183 Fed. 929, 106 C. C. A. 269. 

In the case at bar it is conceded by the défendant that, in order to 
maintain the présent action, it was necessary for the plaintiffs to first 
complain to the Interstate Commerce Commission and obtain a ruling 
of that body upon the lawfulness or unlawfulness of the alleged dis- 
criminatory practice ; but it is contended that the Commission, having 
passed upon the practice, exhausted its authority, and under the act 
had no power to make an award of damages in a case like this, where 
the order of réparation involves a finding which is not the resuit of 
a mère calculation, as is the case in a cause of action arising from 
alleged discrimination in rates. It was argued by counsel for the 
défendant that in the Morrisdale Case the question of the Commis- 
sion's primary jurisdiction to make an award of réparation was not 
decided by Judge McPherson. The position of the défendant is thus 
stated in counsel's brief : 

"It will be manifest, however, from a readlng of the whole opinion, tliat 
Judge McPliergon considérée! solely tlie question of the right of the courts 
to entertain actions for damages, in the absence of the Commission's primary 
considération and condemnation of the carrier's régulations, and that the 
question whether the Commission's primary jurisdiction extended beyond the 
considération of the questions which were involved in reaching a décision 
as to whether or not the carrier's régulations were discrlminatory was really 
not considered nor passed upon by him at ail. True it isthat he dld speak 
of this .iurisdiction. He dld say that In hls opinion the Commission 'has the 
primary jurisdiction to award réparation,' but it is clear that he was speak- 
ing of the iurisdiction of the Commission generally to entertain complaints 
of the character which was involved in the action pending before him, and 
had not in mind the question whether the Commission's jurisdiction was 
conlined to the administrative features of the Interstate Commerce Act, or 
went further and included the performance of the judicial functious involved 
in considering and passlng upon elaims for damages of the character which 
the Morrisdale Coal Company was endeavoring to recover." 

The Circuit Court of Appeals in its décision refrained from deter- 
mining the question of the jurisdiction of the Commission to award 
damages, because that question was not raised in the briefs nor in 
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the record, and was not necessary for the détermination of the case, 
after tiie one jurisdictional question, that of the necessity of the Com- 
mission passing upon the discriminatory nature of the practice of the 
carrier, was determined. Judge I^anning said, hovvever, in his opin- 
ion: 

"As alreiidy i^uggested, tlie letter of the statuto seeuis to conl'er upoii the 
Commission tlie iiower to assess (laniatjes in every case of discriiiiiiiatory 
pi-actiees. Its procédure iu nialdiij; the assessmeiit constitntes no part of a 
judicial proccedius- In a court of law its tinding and order are bnt prima 
facie évidence of the damages snstained." 

And Judge McPherson in his opinion in the Circuit Court said : 

"In a Word, and without repeatiug the tangua ge of the Suprême €'ourt that 
Meenis to me to justify tlie conchislon, I liold that tlie Commission bas the 
primary jurisdiction to award réparation for snch damages as may hâve 
been caused by a preforential jn-actice lu distribnting coal cars in case of 
shortage, aiid that the Circuit Court has not the primary power to award 
such damages, even althougli they niay hâve been caused by a practice that 
did not prevail at the tline when the suit was brought." 

The case at bar was one of a group of cases considered together 
by the Interstate Commerce Commission, of which the case of Hills- 
dale Coal & Coke Co. v. Pennsylvania Railroad Co., 19 Interst. Com. 
R. 356, was one. The action of the Commission in that case is re- 
ferred to in Judge Lanning's opinion in the Circuit Court of Appeals 
in the Morrisdale Coal Co. Case in the foUowing language: 

"It has therefore been held by a majorlty of the Commission in Hlllsdale 
Coal & Coke Co. v. Pennsylvania R. R. Co., deeided March 7, 1910, that it 
has no authority or power to assess and détermine the measure of damages 
In such a case as the one now^ before us. The view of the ma,1ority of the 
<!^oimnission was that the only damages it may assess are rate damages, or 
damages that can be measured by the différence iui the rate actually eharged 
and the rate which, for any reason under the act, ought to be eharged. Tlie 
sanie view liad been jireviously expressed by a majorlty of the Commission 
In Joynes v. l'ennsylvania K. R. C'o., 17 Interst. Com. R. 361. 'As to whether 
we may go beyond the transportation question, the alleged discriminatory 
rules and practices,' said the majorlty, througli Mr. Cominlssiouer Ilarlan, 
'and enter uiion an inquiry as to the amount of the damage that may bave 
been suffcred by the comiilainaut, the couiniission is dlvided, as in the case 
to which we bave just alluded (the .Toynes Case). The majorlty is still of the 
opinion that It is not for us, under the law, to assess and détermine the 
measure of the damages thus snstained by the complainant, that belng a 
judicial question for the courts.' Inasmuch, however, as the case now before 
this court had been deeided by the Circuit Court before the IllUsdale Coal 
& Coke Co.'s (jase was deeided by the Commission, it concluded to hear argu- 
ment on the question of damages, to the end that, if the Coiumlsslou should 
award damages, the question of its power so to do might ultlmately come 
before the courts for their considération." 

In the supplemental report of the Commission of March 11, 1912, 
which was subséquent to the décision of the Circuit Court of Appeals 
in the Morrisdale Case, Commissioner Harlan stated the position of 
the Commission in the following language : 

"In .Toynes v. P. R. R. Co., 17 Interst. Com. R. ,361, it was alleged that the 
défendant had glven a preferred use of its terminal faclllties In Pittsburgh 
to certain shlppers of fruits and vegetables, in conséquence of which the 
complainant had sustained loss by reason of the deeay of certain of his sliip- 
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inents, due to the delay in settlng his cars at the uiiloadiiig platfonn. We 
declined to make an award, three Oomnilssioners dissenting, ou the ground 
that this ("oniniiisslon was not authorized under the act to awiii'd damages 
o( that cUaracter. The gênerai principle announced was that niouey demaiids 
of that nature, arising ont of discriminations ascertained and fouud l)y the 
CouunisKion to hâve been practiced by an interstate carrier, are cognizable 
only in the courts, and that our jurisdiction extends to what is there referred 
to as rate damages, as distlngulshed from gênerai damages of the kind de- 
manded. Thèse complaints, in which the same défendant was charged with 
discrimination in the distribution of Its coal car equipment, and In which 
gênerai damages are alleged to hâve been sustained by the petitioners by 
reason of its unlawful practlces In that regard, were then petiding before the 
("ommission. While they were stlU under considération, and after our con- 
clusions in Joynes v. P. R. R. Co., supra, had been announced, the Circuit 
Court of the United States for the Eastern District of Pennsylvania, In Mor- 
risdale Coal Co. v. P. K. R. Co., 176 Fed. 748, dlsmissed an action for dam- 
ages alleged to hâve been sustained by reason of the same rules and régula- 
tions of the Pennsylvania Railroad respectlng the distribution of its coal 
cars as are involved in the cases now before us. Tlie claim was based on 
discrimination, and the authority of the court had been invoked. not only to 
determhie that discrimination had l)een practiced by the défendant against 
the plaintiff, but also to ascertain and enter judgment for the damages so 
sustained. The court held that this Commission alone could entertain a coni- 
plaint of that nature. See, also, Morrlsdale Coal Co. v. P. R. U. Co., 183 
Fed. 929 [106 C. C. A. 269]. It will be seen, therefore, that with respect to 
the principle announced in Joynes v. P. R. R. (!o., supra, there is a conflict 
of view as between the Commission and the very court to which thèse com- 
plainants, if refused any relief hère, would doubtless hâve to resort to secure 
a judgment for tlie damages hère claimed to hâve been sustained. In order, 
therefore, to prevent a failure of justice in thèse cases, as well as to create 
an opportunity to secure a flnal ruling by the courts as to what should be 
our course of action in the future in sucli cases, we eoncluded to proceed 
with thèse clalms ; and having found that undue discriminations had been 
practiced by the défendant against the coniplainants, we ordered a reargu- 
ment on the question of the ainount of damages respeetively sustained by 
them l)y reason thereof." 

I find nowhere in the act language creating a distinction in the power 
of the Commission to award damages between cases arising from un- 
lawful rates and those arising from unlawful régulations or practices. 
Section 8 imposes liability upon the common carrier for damages sus- 
tained by any person injured by any act of the carrier prohibited or 
declared to be unlawful in the act. By section 9 of the act it is pro- 
vided that any person claiming to be damaged by any common carrier 
subject to the act can either make complaint to the Commission, as 
hereinafter provided for, or may bring suit for the recovery of dam- 
ages in a District or Circuit Court of the United States, "but such 
person or persons shall not bave the right to pursue both of said rem- 
édies, and must in each case elect which one of the two methods of 
procédure herein provided for he or they will adopt." 

Section 13 gives the Commission jurisdiction upon complaints "of 
anything donc or omitted to be done by any common carrier subject 
to the provisions of this act, in contravention of the provisions there- 
of," and provides that the carrier shall be relieved of liability to the 
complainant if it shall make réparation for the injury alleged to hâve 
been done, and, in case of a failure to satisfy the complaint, provides 
for investigation by the Commission. In tlie case of an investigation, 
200 F.— 63 
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it is by section 14 made the duty of the Commission to make a report 
in writing in respect thereto, which shall state the conclusions of the 
Commission, together with its décision, order, or requirement in the 
premises, and in case damages are awarded such report shall include 
the findings of fact on which the award is made. 

Under section 15, the Commission, if it is of opinion that any rates 
or charges or any régulations or practices are unjust or unreasonable, 
or unjustly discriminatory, or unduly preferential or prejudicial, is 
authorized to détermine what will be the just and reasonable rates 
or charges and what régulation or practice is just, fair, and reasona- 
ble, and to make orders that the carrier cease and desist from such 
violation to the extent to which the Commission finds the same to 
exist. The section further provides : 

"AU orders of the Commission, except orders for tlie payment of m^oney, 
shall take efCect withln such reasonable time, * ♦ * as shall be pre- 
scribed in the order of the Commission." 

Section 16 provides: 

"That If, after hearing on a complaint made as provlded in section 13 of 
this act, the Commission shall détermine that any party complainant is en- 
titled to an award of damages under the provisions of this act for a violation 
thereof, the Commission shall make an order directing the carrier to pay 
to the complainant the sum to which he is entitled on or before a day named. 
If a carrier does not comply with an order for the payment of money withln 
the time limlt in such order, the complainant, or any person for whose bene- 
flt such order was made, may file in the Circuit Court of the United States 
for the district in which he résides or in which is located the principal oper- 
ating office of the carrier, or through which the road of the carrier runs, or 
In any state court of gênerai jurisdiction haying jurisdiction of the parties, 
a pétition setting forth briefly the causes for which he claims damages, and 
the order of the Commission in the premises. Such suit In the Circuit Court 
of the United States shall proceed in ail respects like other civil suits for 
damages, except that on the trial of such suit the findings and order of the 
Commission shall be prima facie évidence of the facts therein stated." 

As held by the Suprême Court in the Abilene Cotton Oil Co. Case : 

"Power was conferred upon the Commission to hear complaints concerning 
violations of the act, to investigate the same, and, if the complaints were 
well founded, to direct not only the making of réparation to the injured per- 
sons, but to order the carrier to desist from such violation in the future. In 
the event of the failure of a carrier to obey the order of the Commission, that 
body, or the party In whose favor an award of réparation was made, was 
empowered to compel compliance by invoking the authority of the courts of 
the United States in the manner pointed out in the statute, prima facie effect 
in such courts being given to the findings of fact made by the Commission." 

And in construing the effect of the ninth section of the act, Mr. 

Justice White in his opinion announced the f ollowing conclusion : 

"We think that It Inevitably follows from the context of tl^e act that the 
independent right of an individual originally to malntain actions in courts to 
obtain pecuniary redress for violations of the act conferred by the ninth sec- 
tion must be conflned to redress of such wrongs as can, consistently with the 
context of the act, be redressed by courts without previous action by the 
Commission, and, therefore, does not imply the power in a court to primarily 
hear complaints concerning wrongs of the eharacter of the one hère eom- 
plained of." 



JACOBY V. PENNSYL VANIA S. CO. 995 

The Circuit Court of Appeals in the Morrisdale Coal Co. Case, in 
discussing the conclusions of the Suprême Court in the Abilene Oil 
Co. Case as to the effect of sections 9 and 22 of the act, held: 

"We conclude, therefore, that if, except for the act to regulate commerce, 
the Morrisdale Coal Company would bave had a common-law right of action 
against the Pennsylvanla Kailroad Company for the damages hère clalmed, 
that right was not merely suspended whlle the old rule of distribution was 
in opération, but was taUen away for ail tlme, and the coal company given 
a substituted right of procédure before the Commission, at any time withln. 
one year after June 29, 1906, for a détermination by the Commission of the 
question whether the rule complained of was discrimlnatory, unless, indeed, 
the Commission has no power, under the act, to détermine whether a rule 
for the distribution of cars is discrimlnatory." 

In Judge Lanning's opinion, after reviewing the décisions of the 
Suprême Court in the cases of Texas & Pacific Ry. Co. v. Abilene Cot- 
ton Oil Co., Baltimore & Ohio Railroad Co. v. Pitcairn Coal Co., and 
Interstate Commerce Commission v. Illinois Central R. R. Co., it was 
held: 

"Thèse cases conclusively establlsh the doctrine that the Interstate Com- 
merce Commission alone has original jurisdlctlon to détermine whether an 
existing rate schedule, or an existing régulation or practice atïectmg rates, 
or an existing régulation or practice of any other Uind affecting matters 
sought to be regulated by the act, is unjust or unreasonable, or imjustly 
discrimlnatory, or unduly preferentlal or prejudicial, and that the courts 
cannot, by mandamus, injunction, or other wise, control or modlfy any order 
of the Commission made by it in the due performance of Its merely adminis- 
trative funetions. Of course, there may be cases involving constitutional or 
légal rights in which judiclal questions for the détermination of the courts 
may be presented. It is also the established doctrine that, where the sub- 
ject-matter of the complalnt is an alleged unreasonable or prejudlcial rate 
charge, the Commission has the power, after determlning that the charge 
was excessive, to award damages to the complalnant. In such case the 
award would probably be a mère matter of calculation, and would be a sum, 
equal to the différence between the charge found to be reasonable and the 
charge actually made by the carrier. In a case where the alleged discrim- 
lnatory rule has relation to the distribution of coal cars, It is obvlous that, 
if the Commission sustalns the complalnt and prescrlbes what shall there- 
after be a reasonable rule of distribution, an award of damages to the com- 
plalnant for injuries sustained under the opération of the discrimlnatory 
rule cannot be a mère matter of calculation." 

After stating the position of the Interstate Commerce Commission, 
which is recited above, Judge Lanning continued: 

"As already suggested, the letter of the statute seems to confer upon the 
Commission the power to assess damages in every case of discrimlnatory 
practlces. Its procédure in making the assessment constitutes no part of a 
judiclal proceeding. In a court of law its flndings and order are but prima 
facie évidence of the damages sustained, We do not flnd it necessary, how- 
ever, to décide at présent the question on which the members of the Commis- 
sion are divided. If judiclal action shall be taken in the Hlllsdale Coal & 
Coke Co.'s Case, the court whose jurisdiction wlll be invoked will doubtless 
be the court from which our présent case has come. We bave not had the 
beneflt of any argument on the question. It is not even suggested in the rec- 
ord or briefs of this case. For the présent, It is sufflclent for us to say that 
in our opinion a party claiming to be injured by a discrimlnatory rule for 
the distribution of coal cars cannot malntaln in a court of law an action for 
the reeovery of damages before the Interstate Commerce Commission has 



996 200 FEDERAL REPORTER 

investigated the case and tietermined by its report that tlie rule is or wr.s 
discriminatory. Tlie détermination of that question, at least, Involves onlv 
the performance of administrative functions, wliicU, under the act, are to l)e 
performed by the t'onunissiou, and uot by any conrt. Whtther, after tlie 
Commission has fonud sueli a rnle to be discriminatory, It Is Its iluty to pi'o- 
ceed to assess the damnses. If any, which the comi)lainhig party has sns- 
talned, or whether they are to be recovered by an action lu some court witli- 
out any preliminary iissessnient by the commission, Is a Question which, since 
it has not been ar^ued before us, and sluce its décision Is not necessary to 
the disposition of tlie case we uow hâve lu hand, we should not at présent 
décide." 

Without further referring specifically to the later décisions of the 
Suprême Court, which reaffirmed the doctrines laid down in the dé- 
cisions followed in the Morrisdale Coal Co. Case, it may be stated as 
established that the act to regulate commerce was intended by Con- 
gress to afford an effective and comprehensive means for redressing 
wrongs resulting from unjust discriminations and undue préférence 
by carriers, and that a shipper cannot maintain an action at common 
law for damages arising from such wroiig, but must first make his 
complaint to the Interstate Commerce Commission ; in other vvords, 
his common-law remedy is abrogated by the procédure established by 
the act to regulate commerce. It was the évident intent of Congress 
that the procédure established by the act should be substituted for 
that which had theretofore obtained at common law. 

Section 9 provides that a person claiming damages must "elect which 
one of the two methods of procédure herein provided for" he will 
adopt, and the Suprême Court has held that the right to originally 
maintain actions in court for violations of the act conferred by this 
section must be confined to redress of such wrongs as can consistently 
with the context of the act be redressed by courts without previous 
action by the Commission. The method of procédure referred to in 
section 9 is clearly outlined in sections 13, 14, 15, and 16 of the act, 
and, as said by Judge Lanning in the Morrisdale Case, the procédure 
of the Commission in making the assessment constitutes no part of a 
judicial proceeding. The carrier is not in any manner deprived of its 
right to a détermination of its liability by a court and jury, for the 
Commission has no power under section 16 to enforce its orders for 
payment of money, and, in case of failure upon the part of the carrier 
to pay, the shipper must bring suit in a court of law, where the find- 
ings and order are made but prima facie évidence of the damages sus- 
tained. 

Inasmuch as Congress has not created any distinction in the pro- 
cédure before the Interstate Commerce Commission preliminary to 
bringing suit between actions predicated upon rates and those predi- 
cated upon régulations and practices, it must be assumed that the pro- 
cédure which was intended to apply to one class of cases was intended 
to apply to both. The argument on behalf of the défendant, as against 
the power of the Commission to make an award of damages in cases 
arising from discriminatory régulations and practices, I think must be 
regarded as only an argument of inconvenience, which assails the wis- 
dom of the législation or its efficiency, which are matters for Con- 



UNITED STATES V. MAXEY 997 

gress, and not for this court, to détermine. This view of the matter 
is, I think, reinforced by the provision of section 16, making the find- 
ings and order of the Commission prima facie évidence of the facts 
therein stated. Under the décisions, the courts cannot by mandamus, 
injunction, or othervvise control or modify any order of the Commis- 
sion made by it in the due performance of its merely administrative 
functions. 

The sole question before the courts in passing upon the validity of 
an administrative order of the Interstate Commerce Commission is 
whether it had power to make the order, and not the mère expediency 
or wisdom of having made it. This being the case, what purpose 
could Congress hâve had in providing that, on the trial of a suit to 
recover an award by the Interstate Commerce Commission of dam- 
ages, the findings and order of the Commission shall be prima facie 
évidence of the facts therein stated, if the findings and order are to 
relate solely to the question whether or not the régulations and prac- 
tices complained of were discriminatory ? If the findings and order 
as to that question alone are merely prima facie évidence of the facts 
therein stated, then the carrier would be permitted to rebut the prima 
facie efïect of the findings and order, and to introduce évidence which 
had not been introduced before the Commission, which would resuit 
in a trial by a court and jury of the very questions as to which the 
Suprême Court has held that the findings and order of the Commis- 
sion are final. 

The conclusion seems to be inévitable that, in making the findings 
and order of the Commission prima facie évidence only, it was in- 
tended by Congress that the findings and order should include what 
must ultimately be decided by a court and jury in case the carrier 
does not comply with the order for the payment of money; that is 
to say, the amount of the damages which the plaintifï has sustained. 
Congress having established a method of procédure and a rule of évi- 
dence governing actions under the statute, without indicating a dif- 
férent procédure to be followed in cases involving a discriminator)' 
practice from that to be followed in cases involving unjust or- unrea- 
sonable rates, I am of the opinion that the Interstate Commerce Com- 
mission had authority, not only to pass upon the lawful or unlawful 
nature of the practice in this case, but aiso to make an order for 
réparation in damages, and that the présent suit is properly based upon 
the award by the Interstate Commerce Commission. 

The demurrer is therefore overruled. 



UNITED STATES v. MAXEY. 

(Bistrict Court, B. D. Arkansas, W. D. December 2, 1912.) 

No. 3,203. 

1. Cbiminai. Law (§ 972*) — Motion in Areest of JuDGiiENr. 

A motion in arrest of judgment after conviction can be grauted only 
for matter appearing of record which would render the judgment erro- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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neous if entered; the évidence being no part of the record for snch 
purpose. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. § 2423 ; Dec. 
Dig. § 972.*] 

2. Ceiminal Law (§ 970*)^Tbial — Abeest of Judgment. 

The rule in civil cases that matter alleged on motion in arrest of judg- 
ment must be sucli as would bave been suffieient on demurrer to over- 
turn the action or plea also applies to crimlnal cases. 

[Ed. Note. — For other cases, see Crimlnal Lav?, Cent. Dig. §§ 2445- 
2462; Dec. Dig. § 970.*] 

3. PosT Office (§ 48*) — Usinq Mails to Defraud — In dictment— Alléga- 

tions. 

Where an indictment for consplrlng to defraud by means of the post 
office department stated the spécifie acts of the parties which constituted 
the offense, showlng that they actually entered on a scheme to defraud, 
and tried to carry It out by committing an overt act, It was not fatally 
defectlve because the ctiarging part dld not allège that défendants con- 
spired and did commit the offense of attempting to defraud, etc. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 66-80 ; Dec. 
Dig. § 48.*] 

4. Post Office (§ 48*) — Using Mails to Defraud — Ikdiotmeni — Alléga- 

tion OF Intent. 

An indictment for conspiring to defraud by means of a scheme to be 
prosecuted through the post office establishment was not fatally defec- 
tive, because it alleged defendant's intent to perpetrate the fraud, etc., 
in the descriptive, as distingulshed from the charging, part of the indict- 
ment. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 66-80; Dec. 
Dig. § 48.*] 

5. Post Office (§ 35*) — Scheme to Defraud — Intent — Statutes. 

Pénal Code, § 215 (Act March 4, 1909, c. 321, 35 Stat. 1130 [TJ. S. Comp. 
St. Supp. 1911, p. 1653]), provldlng that whoever, having devlsed or in- 
tended to devise any scheme or artifice to defraud, to efCectuate such 
scheme or artifice, or in attempting so to do, shall place or cause to be 
placed any letter, postal card, package, writlng, circular, pamphlet, or 
advertlsement, etc., in the United States post office, on conviction shall 
be punished, etc. Held that, in order to sustain a conviction under such 
section, it was only necessary for the government to prove that a fraud- 
ulent scheme to defraud was devised, and that to exécute it défendants 
placed or caused to be placed a letter, etc., in the post office; it not 
being essential that défendants inteuded as a part of the scheme to ren- 
der it effectuai by opening or intending to open correspondence with 
some other person through the post office establishment, etc., as was re- 
quired under the prior law (Act March 2, 1SS9, c. 393, § 1, 25 Stat. 873 
[U. S. Comp. St. 1901, p. 3696]). 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
§ 35.* 

Nonmailable matter, see notes to Timmons v. United States, 30 C. C. A. 
79 ; McCarthy v. United States, 110 C. C. A. 548.] 

6. Indictment and Information (§ 109*) — Statutory Offenses. 

An indictment for a statutory offense Is suffieient, If it charges the 
commission of the acts which the statute déclares coiistitute the offense. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 286-288 ; Dec. Dig. § 109.*] 

♦For other cases see same topic & § ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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R. E. L. Maxey was convicted of having conspired to commit an 
offense against the United States, and moves in arrest of judgment. 
Motion denied. 

The défendant and one Copeland were indicted under section 37 of the 
Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [U. S. Comp. St. Supp. 
1911, p. 1600]), for having conspired to commit an offense against the United 
States. The offense whlch it is alleged they had conspired to commit was 
to violate section 215 of the Pénal Code. The défendant Copeland having 
entered a plea of guilty to the charge, the défendant Maxey was tried to a 
jury, and, having been found guilty as charged, filed a motion in arrest of 
judgment. The motion contains a number of grounds, but there are only 
two whicb It is necessary to notice. As the first ground, it Is claimed that 
the allégations in the indictnient do not coiistitute a violation of section 37, 
because It is claimed that it fails to charge that they actually did enter upon 
the schenie to defraud charged In the indictment, but merely conspired to 
devise such seheme. The second ground is that the Indictment does not 
charge a seheme to defraud within the meaning of section 215 of the Pénal 
Code, as it fails to charge that the seheme or device was to be effected by 
the use of the mails. 

In order to understand the matter fully, it is advlsable to set out so much 
of the indictment as describes the offense charged. It charges that the said 
défendants "did then and there Ivnowingly, willfully, and unlawfully con- 
spire, confederate, and combine to commit an offense against the United 
States, to wit, the offense of knowingly, willfully, and unlawfully devising a 
seheme or artifice to defraud the Royal Highlanders, a fraternal Insurance 
Company, which was then and there a corporation organized to carry on 
business In the state of Nebraska, said seheme and artifice to be to obtain 
money, to wit, the amount of two Insurance pollcies, by means of fraudulent 
prêteuses and représentations, namely, by falsely representing to the said 
corporation that one Henry B. Copeland, upon whose life the said insurance 
Company had theretofore issued two Insurance polieies for the sums of $3,000 
and $2,000, respectively, aggregating the sum of .$5,000, payable by the said 
corporation upon the death of the said Henry B. Copeland, and not before, 
which polieies were then and there outstanding and in fuU force, that the 
said Henry B. Copeland was dead, and to forge and fabricate proofs of the 
death of the said Copeland, and to cause the said proofs of death to be 
forged and fabricated, and to forward the same through the mails of the 
United States, and to cause the same to be so forwarded to the said corpo- 
ration for the purpose of soliciting and obtaining payment of the said poll- 
cies, wbereas, In truth and in fact, the said Copeland was not then dead, and 
Is not now dead, as the said défendants, and each of them, then and there 
well knew, and now know, the purpose of the said seheme or artifice belng 
to defraud the said Royal Highlanders out of the said sum of $5,000 upon 
the false prêteuses and repre.sentatIons that the said assured was dead; 
that in order to efCect the object of the said conspiracy the said Copeland 
on the 5th day of January, 1912, did knowingly, willfully, and unlawfully 
then and there cause to be deposited In the post ofBce of the United States 
in the city of Hot Springs, in said district and division, and did then and 
there so place and cause to be placed in said post office, a certain letter of 
which the followlng is a copy: [Then the letter is copied in fuU.J — which let- 
ter was addressed to Mr. J. P. Sharp, Chief Secretary of the Royal High- 
landers, at Aurora, Nebraska, and signed L. R. Maxey, in which letter said 
défendant stated that he had previously sent a night letter to the said Sharp 
of the death of said Henry B. Copeland, and that in said letter of .Tanuary 
5, 1912, the said défendant stated that the said Copeland died on December 
30tU, whereas, In truth and in fact, the said défendant was not then and 
there dead, and is not now dead, as the said défendants, and each of them, 
then and there well knew." 

Wm. G. Whipple, U. S. Atty., and Powell Clayton, Asst. U. S. Atty., 
both of Little Rock, Ark. 

Murphy & McHaney, of Little Rock, Ark., for défendant. 
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TRIEBER, District Judge (after stating the facts as above). [1, 2] 
The law is well settled that a judgment in a criminal case will, after 
conviction, be arrested only for matter appearing of record which 
would render the judgment erroneous if given ; the évidence being no 
part of the record for such purpose. The rule in civil cases, that the 
matter alleged on arrest must be such as would bave been sufficient 
on demurrer to overturn the action or plea, also applies to criminal 
cases. Wharton's Crim. PL & Prac. (8th Ed.) § 759; Sadler's Crim. 
Proc. § 516; Clément v. United States, 149 Fcd. 305, 79 C. C. A. 243; 
United States v. Marrin (D. C.) 159 Fed. 767, affirmed 167 Fed. 951, 
93 C. C. A. 351. 

[3] To sustain the first ground of the motion it is urged that a mère 
agreement to violate the laws of the United States is not sufficient to 
constitute a conspiracy within the meaning of section 37 of the Pénal 
Code, but that it is necessary to further charge in the indictment that 
they actually did devise the scheme to defraud the party alleged in the 
indictment. It is admitted that the part of the indictment stating the 
spécifie acts of the parties which constitute the offense shows that they 
did actually enter upon the scheme to defraud and tried to carry it 
out by committing an overt act ; but it is claimed that that is not suf- 
ficient, that it must be in the charging part of the indictment, or, as 
counsel say, the indictment should hâve charged "that the défendants 
conspired and did commit the offense of attempting to defraud." This 
contention is clearly untenable. In Stokes v. United States, 157 U. 
S. 187, 190, 15 Sup. Ct. 617, 619 (39 L. Ed. 667) the contention was 
that "the allégation is not what was actually done, but of what the 
défendants conspired and intended to do," but it was held that that 
was sufficient. 

To sustain the second ground, counsel rely upon what was deter- 
mined in Stokes v. United States, supra, and the numerous cases of the 
différent United States Circuit Courts of Appeal which followed that 
décision. Miller v. United States, 133 Fed. 327, 66 C. C. A. 399; 
Thomas v. United States, 156 Fed. 906, 84 C. C. A. 486, 17 L. R. A. 
(N. S.) 720; Brown v. United States, 146 Fed. 219, 76 C. C. A. 577; 
Brooks V. United States, 146 Fed. 223, 76 C. C. A. 581 ; Horn v. Unit- 
ed States 182 Fed. 721, 105 C. C. A. 163 ; Rimmerman v. United 
States, 186 Fed. 307, 108 C. C. A. 385— where it was held that in order 
to constitute the offense of using the mails for the purpose of devis- 
ing a scheme to defraud it is necessary to charge : 

(1) "That the person charged devised the scheme to defraud." 

(2) "That they intended to effect this scheme hy opeiiing or inteudiiig to 
open correspoudeiice wlth some other person through the post office estab- 
iishnient, or liy iuciting such other person to open conuuunication with them." 

(3) "That in carrying out such scheme such person must hâve eitlier de- 
poslted a letter or paclvage in the post office, or taken or received one there- 
from." 

[4] But a careful reading of the indictment shows that it is specif- 
ically charged that the fraudulent scheme was to be effected by the 
use of the mails of the United States. The indictment, in describing 
the manner in which the offense was committed, charges : 

"And to cause the said proots ot death to l)e forged and fahricated, and 
to forward the same through the mails of th© United States, and to cause the 
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saine to be so forwarded to the said. corporation for the purpose of soliciting 
and obtainlng payment of the said polieies." 

But it is contended that the intention to perpetrate the fraud must 
be aheged in that part of the indictment which charges the commission 
of the oiïense, and it is not sufficient to allège it in the descriptive part 
of the indictment. This contention is without merit. It is sufficient if 
it is charged in any part of the indictment. In Lemon v. United States, 
164 Fed. 953, 90 C. C. A. 617, the indictment, which is not set out in 
fuU in the opinion of the court, has been examined, and is found to be 
in elïect drawn as this is. It vvas attacked upon the same ground, but 
held to be sufficient; but, even had that been entirely omitted, the 
omission would not be fatal. 

[5] Ail the authorities upon which counsel rely were decided prior 
to the adoption of the Pénal Code, and while section 5480, Rev. St., 
as amended by Act March 2, 1889, c. 393, 25 Stat. 873 (U. S. Comp. 
St. 1901, p. 3696), was in force, while the acts charged in this indict- 
ment were committed since the Pénal Code is in force. The old stat- 
ute. in force prior to the enactment of the Pénal Code, specifically re- 
quired the three ingrédients above set out to constitute the offense, 
while the Pénal Code omits the second ingrédient set out in the fore- 
going quotation. In order that this may appear clearly, both statutes, 
in so far as they are necessary to an understanding of this question, 
are set out in parallel columns : 

Aet March 2, 1889. Section 215, Pénal Code. 

"If any person having devised or "AA'lioever having devised or in- 

intending to devise any seheuie or ar- tending to devise any scheme or arti- 

tiflce to defraud, * * * u> he ef- flce to defraud * * * shall for the 

fccted hy either the openinn or in- purpose of executing such scheme or 

tending to open correspondencc or artifice or attemptlng so to do, place 

communication vith any per.ion, or cause to he placed any letter, post- 

whetJier résident icithin or without al ciu'd. package, writing, circular, 

the United States, by means of the pamphlet or advertisement, whether 

post office estahlishment of the Unit- addressed to any person residlng 

ed States, or tiy inciting such other within or wlthont the United States 

pers'on or any person to open commit- in any i)ost office or station thereof, 

nication with the person so devising or street or other letter box of the 

or intending, shall in and for execut- Fnited States, or authorized depos- 

ing such scheme or artifice, or at- itory for mail matter to be sent to 

tempting so to do. place or cause to or delivered by the post office estab- 

be placed any letter, package, writing, lishment of the United States," etc. 
circular, pamphlet or advertisement 
in any post office, brandi post office 
or street or hôtel letter box of the 
United States, to lie sent or delivered 
by the said post office establishment," 
etc. 

It will be noticed that the words of the act of March 2, 1889, in 
italics are entirely omitted from section 215 of the Pénal Code; that 
section only requiring, to complète the offense, two things : First, that 
a f raudulent scheme to defraud be devised ; and, second, that for the 
purpose of executing it that there be placed or caused to be placed any 
letter, postal card, etc., in any post office or station thereof, or street 
or other letter box of the United States, or authorized depository for 
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mail matter to be sent or delivered by the post ofRce establishment of 
the United States. 

[6] The indictment charges in plain language both of those acts, 
and, as this is a statutory offense, it is only necessary to charge the 
commission of those acts which the statute déclares shall constitute 
the offense. Armour Packing Co. v. United States, 153 Fed. 1, 82 
C. C. A. 135, 14 L. R. A. (N. S.) 400, affirmed 209 U. S. 56, 28 Sup. 
Ct. 428, 52 L. Ed. 681 ; May v. United States (C. C. A.) 199 Fed. 53. 

The motion in arrest of judgment must be overruled. 



ATLANTIC DYNAMITE 00. v. REGER et al. 

(District Court, N. D. West Virginia. November 15, 1,912.) 

No. 54. 

1. EQiriTT (§ 287*) — Bill — Demuerer — Informality — Cobhection. 

Where a deiuurror to a bili was informai, in tliîit no certifl&ate of coun- 
sel tliat in his opinion it was vvell l'ounded in point of law, nor affidavit 
of défendant that it was not interposed for delay, was attached, sueli 
informallty was not fatal but could be corrected mine pro tune. 

lEd. Note.-^For otlier cases, see Equity, Cent. Dig. § 580; Dec. Dig. 
§ 287.*] 

2. Bankruptcy (§ 417*) — Dischaege — Vacation— Collatéral Attack — Eq- 

uiïy .tcbisdiciion. 

Bankruptcy Act July 1, 1898, e. 541, § 15, 30 Stat 550 (U. S. Comp. St. 
1901, p. 3428), provides that the .iudge, on application of parties in inter- 
est not guilty of undue lâches, filed wlthin a year after a discharge shâll 
hâve been granted, may revoke it oi> a trial, if it shall be made to ap- 
pear that it was obtained through the fraud of the banl-trupt and that 
knowledge of the fraud has corne to the petitioners since the grantiug of 
the discharge, and that the actual faets did not warrant it. Ueld, that 
such jurisdiction to revoke a discharge is exclusive, and that a fédéral 
court of equity in a district other thau that in which the diseharge was 
granted had no jurisdiction to set it aside for fraud. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 867-871; 
Dec. Dig. § 417.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. G. A, 313.] 

In Equity. Suit by the Atlantic Dynamite Company against Shel- 
ton L. Reger and others. On démarrer to bill. Sustained, and bill 
dismissed. 

Cyrus H. Scott, of Elkins, W. Va., for plaintiff. 
R. F. Kidd, of Glenville, W. Va., for défendants. 

KELLER, District Judge. This matter is before me upon demurrer 
to the bill interposed by Elmer H. Elliott in his own right and as ex- 
ecutor of Julia A. Elliott, deceased, and by Caroline Starcher. 

[1] The written demurrers are informai, not conforming to equity 
rule 31, in that there is neither the certificate of counsel that in his 
opinion the demurrer is well founded in point of law, nor the affidavit 

•For other cases see same topic & § ncmreb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the défendant that the same is not interposed for delay; but this 
informality is not fatal, and the court can and would permit such 
certificate and affidavit to be appended to the written deraurrer nunc 
pro tune. 

[2] But independent of any formai demurrer, there is a provision 
in the thirty-seventh section of the Judicial Code (Act March 3, 1911, 
c. 231, 36 Stat. 1098 [U. S. Comp. St. Supp. 1911, p. 146]) which ren- 
ders it proper and necessary for the court of its own motion to con- 
sider some of the matters which would arise upon the demurrer. That 
section provides that: 

"If in any suit commenced in a District Court or removed from a state 
court to a District Court of the United States, it shall appear to tiie satisfac- 
tion of the sai(i District Court, at any time after such suit has been brought 
or removed thereto, that such suit does not really and substantially involve 
a dispute or controversy properly within the jurisdlction of said District 
Court, * * * the said District Court shall proceed. no further therein, but 
siiall dismiss the suit or remand it to the court from which it was removed, 
as justice may require, and shall make such order as to eosts as shall be just." 

Proceeding then under the provisions of this section, inquiry arises 
as to the purpose of this bill and the necessary effect of entertaining it. 

The bill is brought by the Atlantic Dynamite Company, a corporation 
of the state of New Jersey, against Shelton' L. Reger, James B. Elliott, 
administrator with the will annexed of L,. C. Elliott, deceased, Elmer 
H. Ehiott in bis own right and as executor of the last will and testa- 
ment of Julia A. Elliott, deceased, Caroline Starcher, Mary Frances 
Elliott, Bernard Price, and David W. Call, trustée, ail of whom are 
averred to be citizens and résidents of the Northern district of West 
Virginia, so that the suit is an ordinary suit in equity, brought in the 
District Court of the United States, invoking its gênerai equity juris- 
dlction, and based on an alleged diversity of citizenship between the 
parties plaintift and défendant. 

The bill allèges, inter alia, that in 1894 complainant recovered a 
judgment for over $4,500 against défendant Shelton L. Reger upon an 
account which accrued in 1888 and 1889 ; that in 1889 it instituted suit 
upon the said account; and that while said suit was pending (on Jan- 
uary 25, 1890, and subséquent dates) said Reger conveyed and caused 
to be conveyed various tracts of land to one L. C Elliott, and in 
various other ways sought to place his property (real estate) out of his 
hands for the purpose of concealing the same in order to hinder, de- 
lay, and defraud the complainant in the collection of its debt. After 
very full and detailed allégations as to the methods and transactions 
by which it is alleged that the title of said Reger to lands owned by 
him was placed in the name of h. C. Elliott with the understanding 
and agreement that upon sale of said lands, and after payment of 
sums of money advanced by said Elliott, the remainder of the purchase 
money was to be paid over to said Reger, the bill proceeds to aver 
that the said Reger "on the 2d day of February, 1900, went into vol- 
untary bankruptcy, filed a pretended schedule of Habilities, making the 
complainant, as well as the said L. C. Elliott, parties défendant [sic] 
therein, and afterwards such proceedings were had in that behalf that 
a discharge was entered in favor of said Reger." 
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The bill further charges that the schedules and reports of assets of 
said Reger were false and f raudulent and were known to be so by said 
EUiott who, like complainant, was a scheduled créditer of Reger. 

The prayer of the bill is that: 

"The proceediiiRs in baiikruytcy, voluutarily instituted by the said defeiid- 
îint Reger, aud tlie discharge and release of the iadebtedness of the com- 
plainaut, niay be revoked, set aside, and caneeled as franduleut and void," 
and tliat '"conipUiinant nmy recover froin tlie said Iteger, and from the said 
Elmer II. Elliott, exécutor of the last will aud testament of the said Julia A. 
Elliott, deceased, and from tlie said Elmer II. Elliott and Caroline Stareher, 
devisees of the said last will, the full aniouuts of the jud.sruient aforesaid re- 
mainlng due and uuijaid to the complainant from the said défendant," etc. 

We are thus informed from the bill itself that its purpose is to 
collaterally attack and set aside an order of discharge entered by the 
District Court of the United States for the Northern District of West 
Virginia sitting in bankruptcy, and to subject the assets of the al- 
leged bankrupt to the payment of complainant's judgment duly sched- 
uled in said bankruptcy proceeding, and from the payment of which 
said bankrupt was, by said order, discharged. 

Has a court of equity any jurisdiction to entertain such a bill? 

The only provision of law for the revocation of a discharge is found 
in section 15 of the Bankruptcy Act of 1898, which reads as follows: 

"The judge uiay, upon the application of parties in interest who hâve iiot 
been guilty of nndue lâches, filed at any time within one year after a dis- 
charge shall hâve heeii granted, revoke it upon a trial if it shall be made to 
appear that it was obtained through the fraud of the bankrupt, and that the 
kuowledge of the fraud has conie to the petitioners since the granting of tlie 
discharge, and that the actual facts did not warrant the discharge." 

Under the act of 1867 the period within which application could be 
made to vacate the order of discharge of a bankrupt was two years 
instead of one year, but in other respects was similar to the présent 
act. 

The act of 1841 contained no limitation of time within which a dis- 
charge might be set aside, and no direct provision for the impeach- 
ment of such order; yet in Commercial Bank v. Buckner, 20 How. 
108, 15 L. Ed. 862, it was held that the Circuit Courts of the United 
States had not jurisdiction to annul or vacate the discharge and cer- 
tificate in bankruptcy obtained in the District Court, upon imputations 
of fraud doue in contemplation of bankruptcy by the bankrupt. 

In the same case it was held that : 

"The liankrupt law has given to the District Coni't a plenary and exclusive 
.iurisdiction in ail niatters and proceediugs in bankruptcy. We say plenary 
and exclusive .inrisdictiou iu the District Court. Tins court has said so in 
Sliawhani et al. v. Wherritt, 7 How. 643, 12 L. Kû. 854." 

In Nicholas v. Murray, Fed. Cas. No. 10,223, Judge Deady said : 
"There is no doulit but that a direct proceeding to annul a discharge must 
be brou.ght in tlu' District Court which grantt-d it. and the better opinion 
«eenis to be that it cannot be attacked or called iu question otlierwise -v 
eisewhere." 

Treating of section 15, Mr. Loveland observes: 

"This pr(Jvision prescribes the forni, the time within which, and the ground.s 
upou wbich direct proceediugs to imi)each a discharge luay be liad. The rem- 
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• 
edy tbiis s'iven is exclusive. The application iimst be made to the court wliicli 
srântetl the dlscharse. * * * The apiilitatlon niust be flled within one 
year after the discharge has beeii granted, and by one who has not been 
L'uilty of undue lâches." 2 I.oveland (4th Ed.) pp. 1406, 1407. 

Mr. Collier, treating of this subject, says: 

'"A. Collatéral Attack. The décisions under the law of 1S67 on the question 
as to whether a discharge eould be collaterally attacked were not entirely 
uiiiform, thoush the weiglit of authority was tliat a discharge once granted 
was not sub.iect to attack elsewhere. There can be little doubt that this is 
the rule under the présent law. The very nature of tlie proceeding résulta in 
the doctrine that tlie grauting of a discharge is an adjudication between the 
bankrupt and ail parties duly scheduled or with notice, amounting to res 
adjudicata that no other court will allow to be inipeached. Besides, the prés- 
ent law, like its ijredecessor, déclares that such discharge, not revoked, shall 
be évidence of the jurisdlction of the court, the regularity of the proceedings, 
and of the fact that the order was made." 

'vB. .lurisdiction to Revoke is Exclusive. It follows, also, under well-known 
canons of interprétation, that, this method of revocation being prescribed, It 
excludes ail other methods in other courts, provided the invalidlty of the dis- 
charge is based on one or more of the gi'ound.s specified in the act. It also 
excludes any other method amounting to an acttial revocation, even In the 
court of bankruptcy. It seems, however, that such a court has still the usual 
jurisdiction, where there Is no other remedy, to vary, recall, or annul its or- 
ders, including, of course, a discharge, if application is seasonably made and 
justice re(iulres it. In actual practice, the only différence between such an 
aiinulment and a révocation proper is that, in the former, a valid discharge 
may subsequently be granted ; while, in the latter, the détermination is final, 
subject, of course, to appeal." 

Collier on Bankruptcy (9th Ed.) pp. 367, 368. 

It is unnecessary and probably would be improper to express an 
opinion upon the question whether any relief exists in the bankruptcy 
court. It is plain that this suit, brought in the District Court under 
the new Judicial Code, was brought, not in the court as a court of 
bankruptcy, but under the gênerai équitable jurisdiction granted to 
the District Court, and hence présents the case of a collatéral attack 
lipon the validity of the discharge granted to Shelton L. Reger. 

For the reasons heretofore given, I must hold that the court has 
no jurisdiction to entertain such a suit, and a decree may be prepared 
dismissing it at the cost of plaintiflF. 



In re ABRAMS. 
(District Court, N. D. lowa, Cedar Kapids Division. January 2, 1913.) 

No. 746. 

1. Ba.vkkuptcy (§ 318*) — Debïs Pkovable— Claim of Landloru iOR Rent— 
"Debt Absolctely Owing." 

A deniand for rent aecruing after the bankruptcy of the lessee in a 
lease authorizing the lessor to re-euter on default of payment of rent, and 
to recover possession by statutory action, is not a "debt absolutely owing" 
to the lessor at the tinie of the filing of the pétition in bankruptcy against 
tlie lessee within Bankruptcy Act July 1, 189S, c. 541, § 63a, 30 Stat. 562 
(U. S. Comp. St. 1901, p. 3447). and the lessor is not entitled to a lien for 
rent created by Code lowa 1897, § 2992. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482 ; 
Dec. Dig. § 318.*] 

•For other cases see same topio & i numbeh in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 



1006 200 FEDERAL KEPOETER 

2. Bankeuptcy (§ 347*) — Debts Peovablb — Claim or Landlobd for Eent. 

Where a trustée in bankruptcy of a lessee used the premi'ses for the ad- 
ministration of the estate, and thereafter entered into an agreement witli 
ttie lessor to the effect that the latter would take possession of the prem- 
ises and accept tlie surrender of tlie lease from and after a designated 
date, without waiving any rights as to a laudlord's lien, the estate of the 
banlirupt was liable for the reasonable value of the use of the promises 
by the trustée, and the demand therefor was entitled to priority under 
Bankruptcy Act July 1, 1898, c. 541, § 64, 30 Stat. 563 (U. S. Oomp. St. 
1901, p. 3447) ; the agreement merely affeeting the surrender of the prop- 
erty by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 538; Dec. 
Dig. § 347.*] 

3. Bankeuptcy (§ 326*) — Advancements et Bankrupt Prior to Bankruptcy 

—Obligation to Account. 

Where a lessor reeeived a specifled sum from the lessee for an exten- 
sion of the lease for a deflnite period but the lessee because of his bank- 
ruptcy during the original term obtained no beneflt from the extension, 
the lessor, in proceedings to establlsh claims for rent and damages to the 
leased premises, must account to the estate for the sum so reeeived. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. § 326.*] 

In the matter of the bankruptcy of Harry Abrams. Proceedings by 
E. J. Passmore and another for the allowance of a claim as a preferred 
claim. The référée allowed the claim in part, and claimants petitioned 
for a review of the order denying the balance of the claim. Affirmed. 

B. J. and 31. E. Passmore presented to the référée a claim against the bank- 
rupt estate, 1482.50 of which is alleged to be for rent of certain leased prem- 
ises for the six months subséquent to the flling of the pétition in bankruptcy, 
and SflOO for damages to said premises, and asked that they be allowed as 
a preferred claim against the bankrupt estate. The référée allowed the 
claim for rent In the sum of $300, less J80. and directed that it be pald as a 
preferred claim; and the claim for damages In the sum of |S5, as an unsecur- 
ed claim; and the claimant's pétition for a review of the order denying the 
rest of their claim for the alleged rent of the premises. 

L. M. Kratz, of Cedar Rapids, lowa, for petitioners. 
Barnes & Chamberlain, of Cedar Rapids, lowa, for trustée. 

REED, District Judge (after stating the facts as above). The facts 
as they appear from the testimony and the certificate of the référée are 
as follows: 

Harry Abrams, who was doing a gênerai mercantile business in the 
city of Cedar Rapids, lowa, under the name of Harry Abrams & Co., 
was duly adjudged bankrupt by this court June 4, 1912, upon a cred- 
itors' pétition filed against him May 13th preceding. 

November 24, 1908, the petitioners made to the bankrupt a lease 
for the first floor and basement of a store building in Cedar Rapids 
described as No. 118 First avenue, for the term of 60 months from 
and after October 1, 1909, at the monthly rental of $70 a month for 
the first 24 months, and $75 a month for the remaining 36 months; 
such rent to be paid strictly in advance on the Ist day of each and every 
month. The contract or lease contains stipulations as follows : 

"And it Is further agreed that, if any rent shall be due and unpaid, demand 
therefor being waived, or if default be made In any of the coveuants hereiu 

*For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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coritained, It shall then be lawful for said party of the first part to re-enter 
said premises and remove ail persons and property therefrom ; or he may re- 
cover possession thereof by action for the forcible détention of said property 
as provided for by sections 4208 to 4222 inclusive of the Code of lowa, 1897, 
and ail amendments thereto. And the said party of the second part agrées to 
hire said premises ; and to pay the party of the flrst part rent therefor, ac- 
cording to the terms above set forth, except when said premises are untenable 
by reason of flre from any other cause than the carelessness of the party of 
the second part, or of persons of their family, or in their employ ■ * * • 
and that at the expiration of this lease, or upon a breach by said lessee of 
any of the covenants hereln contained they will without further notice of 
any kind, quit and surrender the possession of said premises in as good con- 
dition, as reasonable use, natural wear and decay thereof will permit, damage 
by flre as aforesaid, superlor force, or inévitable necessity, only exeepted." 

Under this contract the bankrupt occupied the premises and paid 
the monthly rent therefor as it became due to May 1, 1912, and was 
in possession of the premises with his stock of merchandise therein 
on May 13th when the pétition in bankruptcy was filed against him. 
The rent due May 1, 1912, and for subséquent months, being un- 
paid, the petitioners on August 20, 1912, filed with the référée a claim 
of $482.50 as the rent of said premises from May 1 to November 14, 
1912, being six months rent from the fîling of the pétition in bank- 
ruptcy, and for the 13 days in May previous thereto, and for $100 
damages to the building for cutting two archways in the wall thereof, 
and asked that the whole of said claim, $582.50, be allowed as a prefer- 
red claim against the bankrupt estate, and secured by a landlord's 
lien under the lowa statute, upon the bankrupt's stock of merchandise 
kept upon the leased premises. 

The trustée occupied the premises after his appointment as such 
until some time in August, and kept the bankrupt's stock of goods 
therein until July 3, 1912, when it was sold by order of the court of 
bankruptcy, and the proceeds received by him. He dénies the claim 
of the petitioners for rent of the store building, and for a landlord's 
lien, or for its use beyond the time it was occupied by him; and 
dénies the claim for $100 as damages to the property. He also claims 
that the petitioners were indebted to the bankrupt estate in the sum 
of $80 for one month's rent paid by the bankrupt to them May 17, 
1910, for an extension of a lease of said premises dated May 16, 1910, 
for 60 months from and after the Ist day of October, 1914, at the 
monthly rental of $80 for the first two years, and $85 for the next 
two years, and $90 for the last year of the term, to be paid in advance 
"on the Ist day of each month during the life of this lease. This lease 
contained the same stipulations as the one of November 24, 1908, 
under considération. 

The référée allowed the claim of the petitioners in the sum of $300, 
for rent of the premises at $75 per month for the months of May, 
June, July, and August, 1912, less the $80 claimed by the trustée for 
the month's rent paid in advance for the extension of the lease of May 
16, 1910, beyond the Ist of October, 1914, and directed the trustée to 
pay said sum ($220) as a preferred claim, and allowed the claim of 
$100 for damages in the sum of $85 as an unsecured claim. The 
claimants pétition for a review of the order of the référée denying 
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the remainder of their claim for the rent of the building and for a 
lien on the bankrupt's stock of merchandise and the proceeds of the 
sale thereof . 

It is the contention of the petitioners that they are entitled to a 
landlord's lien upon the bankrupt's stock of merchandise kept upon the 
leased premises, and the proceeds arising from the sale thereof now 
in the custody of the trustée in bankruptcy as security for the rent 
of the premises for six months, under section 2992 of the lowa Code 
1897. That section reads in this vvay : 

"A laiidlord shall liave a lien for hls rent upon ail crops grown upun the 
lea.sed pi-eiiiises, aud upon auy other personal i)ropert,v of the tenant whicli 
lias lieea used or kept thereon duriug the terni and not exempt from exécu- 
tion, for the perlod of one year after a year's rent, or the rent of a shorter 
period, falls due; but Kuch lieu shall uot in any case continue more than six 
months after the expiration of the terni. In the event that a stock of goods 
or merchandise, or a part thereof, sub.iect to a landlord's lien, shall he sold 
under judic-ial process. order of court, or by an assignée under a gênerai as- 
slgnment f(u' benefit of creditors, the lien of the laudlord shall not be enforce- 
able against said stock or portion thereof, excejit for rent due for the terni 
already expired, and for rent to be paid for the use of demised premises for a 
jieriod not exceeding six months after date of sale, auy agreemeut of the par- 
ties to the eontrary notwitbstanding." 

[1] Before the petitioners are entitled to the benefit of this statute 
as against the bankrupt estate, they must show that they hâve a debt 
absolutely owing to them by the bankrupt at the time the pétition in 
bankruptcy was filed against him. Section 63a, Bankruptcy Act. At 
the time of filing the pétition against this bankrupt, the petitioners 
then held a debt due and owing them for only one month"s rent of 
the premises. Thé rest of the claim was not then due or owing to 
them. Whether or not it would ever become due or owing to them 
would dépend upon whether or not they would résume possession 
of the premises because of the failure of the bankrupt to pay the rent 
due May 1, 1912. Should they do so, they would hâve no claim for 
rent to become due in the future. Unless there is a valid debt against 
the bankrupt, there is nothing to support the alleged landlord's lien, 
for there can be no lien or security for a debt that does not exist. 
This question, it seems to me, is ruled by the décision of the Court 
of Appeals, this circuit, in the case of Watson v. Merrill, 136 Fed. 
359, 69 C. C. A. 185, 69 L. R. A. 719, and the cases there cited. In 
that case Watson presented a claim against the bankrupt estate of 
one Brown for some $2,300 for an alleged breach of contract by 
Brown to pay in advance $60 a month rent for a term of 10 years for 
certain premises leased by him from Watson. The lease provided 
that, if Brown should pay thèse sums as they fell due and should per- 
form ail of his other covenants in the lease, he might then hold and 
enjoy the premises for said term of 10 years ; but that if any rents 
were due and unpaid, or if default was made by him in any of his 
covenants, Watson might re-enter and repossess himself of the prem- 
ises. Brown, before the pétition in bankruptcy was filed, had paid the 
rent to the first of the month following the filing of the pétition against 
him. Upon thèse facts it was held that there was no debt owing by 
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Brown to Watson at the time of filing the pétition in bankruptcy that 
was provable in bankruptcy; that th* future existence of any such 
claim or demand and its amount, if it ever should corne into existence, 
was contingent upon (1) the future default of the lessee, (2) the exer- 
cise by the lessor of his option to résume the possession of the leased 
premises, and (3) the assumption by the trustée in bankruptcy of the 
lease. 

The lease of the petitioners to this bankrupt is even more stringent 
than was that of Watson to Brown ; for it provides that not only de- 
fault in the payment of the rent promptly when it becomes due will 
authorize the lessor to re-enter and repossess himself of the premises, 
and recover the same by action for the forcible détention of said prop- 
erty if necessary as provided by the lowa statutes, but it also provides : 

"That * * * upou a breacli by said les.see of any of the covenauts here- 
in coiitalned, they will withont furtlier notice of any kind, quit and surrender 
the possession of said premises In as good condition, as reasonable use and 
natural wear will permit, damage by lire and superlor force only exeepted." 

This is the contract of the parties, and upon the happening of thèse 
contingencies the right of the lessee to the further use of the premises 
at once ends, and he is not liable for the payment of rent that matures 
thereafter. Lamson v. Bowland, 114 Fed. 639, 52 C. C. A. 335, 338. 
339. 

It is said by the petitioners that in the case of Watson v. Merrill 
there was no lien to secure the rent, such as is given by section 2992 
of the lowa Code, and that it is to be distinguished from this case 
upon that ground. True there was no claim for a lien to secure the 
rent in the Watson Case; but there was a claim for the rent itself, 
apparently as an unsecured debt. It was held, however, that the al- 
leged debt was not provable in bankruptcy. If a claim is not so prov- 
able, it is not easy to understand how there can be a lien upon the 
bankrupt estate to secure something that was not provable against such 
estate. The petitioners cite and rely upon the case of Martin v. Or- 
gain, 174 Fed. 772, 98 C. C. A. 246, and some other cases of similar 
import. In so far as that case, or others like it, conflict with the 
case of Watson v. Merrill, if there is any conflict, the décision in 
Watson V. Merrill is controlling upon this court. See Lamson v. Bow- 
land, 114 Fed. 639, 52 C. C. A. 335, above; and In re Roth & Appel, 
181 Fed. 667-669, 104 C. C. A. 649, 31 L. R. A. (N. S.) 270. 

Whether or not an unconditional lease by the owner of real estate 
in lowa at a stipulated rental for a term of years to be paid monthly, 
to one who afterwards and before the expiration of the lease becomes 
bankrupt, may prove a claim for the rent of the unexpired term against 
the bankrupt estate within the limitations of section 2992 of the lowa 
Code, and as a secured claim under that section, is a question not 
presented by this record, and is not therefore considered. 

[2] It was agreed between the petitioners and the trustée on the 
hearing before the référée : 

"That the petitioners wUl take possession of the leased premises and ac- 
eept the surrender of the lease from and after August 31, 1912, not waiving 
any rlghts, however, that they may hâve under section 2992 as to landlord's 
200 P.— 64 
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lien ; it belng understood tliat they may re-rent tlae premises if possible, and 
if the property is re-reuted for a sum equal to or greater than $75 a month, 
ttiey will walve their lien from thé date of sucti re-rental. It is not conceded, 
however, by the trustée that the petitloners hâve any lien or that there is 
auy sum due thèm by reason of their lease or by reason of said section 2992." 

It is not claimed that this agreement or stipulation enlarges in any 
respect the rights of the petitioners to a lien upon the property of 
the estate, nor is it perceived how it could hâve that effect. The 
trustée had been using the premises in which to settle the estate of 
the bankrupt, and he was liable to the petitioners for the reasonable 
value of such use; and this agreement was apparently for the purpose 
of surrendering the further use of the property by the trustée without 
affecting the rights of either party to the controversy between them 
as to the liability of the estate for the rent claimed by the petitioners 
after the pétition in bankruptcy was frled, or for any lien therefor. 

The référée allowed the claim of the petitioners as a preferred 
claim for four months' rent of the premises, viz., for the months of 
May, June, July, and August, 1912, at the rate of $75 a month, less 
the $80 paid by the bankrupt to them for an extension of the lease 
from and after October 1, 1914. For the rent from May Ist to the 
filing of the pétition in bankruptcy, the bankrupt was liable therefor 
to the petitioners, and they were entitled to prove this against his 
estate (and it may be as a debt or claim secured by section 2992 of 
the lowa Code), and for the use of the premises by the trustée to 
August 3 Ist the estate was liable therefor as a part of the expansés 
of administration; and whether it is allowed as a preferred claim 
for rent, or as an expense of administration, it would hâve priority 
over a claim for rent, though such claim was secured. Section 64, 
Bankruptcy Act. 

[3] As to the $80, the bankrupt had received no benefit therefor, 
and it is only équitable to require the petitioners to account for such 
sum to the bankrupt estate. 

It follows that the order of the référée should in ail respects be ap- 
proved, and it is, accordingly, so ordered. 



In re HAREINGTON. 

(District Court, N. D. New Xork. December 27, 1912.) 

1. Bankruptcy (§ 200*) — Judgment— Execution — Lien. 

Where a créditer of a bankrupt obtained a judgment on a dischargeable 
debt, the judgment, on being duly entered and docketed, became a lien on 
any real estate which the bankrupt owned, or he afterwards acqulred he- 
fore the fliing of a bankruptcy pétition, and, on the issning of an exécu- 
tion and the making of a levy, a lien would also be obtained on ail Per- 
sonal property not exempt from levy and sale on exécution, but such ex- 
écution and levy, if made within four months before bankruptcy, would 
fall on the debtor being adjudicated a bankrupt, as provided by Bank- 
ruptcy Act July 1, 1898, c. 541, § 67f, 30 Stat. 565 (U. S. Comp. St. 1901, 
p. 3450). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 289, 296- 
300, 30C-316; Dec. Dig. § 200.*] 

*For other cases see sanle topic & § nttmbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankbtjptcy (§ S99*) — Exemptions — Wages — Waivee. 

Where a bankrupt falled to claim certain wages earned. prlor to ad- 
judication and unpaid as exempt, tlie exemption, if any, was waived. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. | 669; Dec. 
Dig. § 399.*] 

3. Bankbuptcy (I 200*) — Lien Creditoe — Wages. 

A créditer having recovered judgment against a banlirupt witliln four 
montlis prier to adjudication on a dischargeable debt, exécution was 
Issued and returned unsatisiied. After the debtor had been adjudged a 
banlîrupt, tlie state court ordered exécution against the banl^rupt's sal- 
ary to the extent of 10 per cent, thereof, as authorized by Code Civ. Proc. 
N. Y. § 1391, the enforcement of whieh was thereafter enjoined by the 
banlcruptcy court. Held that, though the judgment uuder the state law 
could not be canceled of record until the expiration of a year from the 
date of the bankruptcy adjudication, its enforcement was nevertheless 
suspended by the bankruptcy proeeedings from the date of the adjudica- 
tion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 289, 296-300, 
306-316; Dec. Dig. § 200.*] 

In Bankruptcy. In the matter of bankruptcy proeeedings of Jay 
C. Harrington. On motion by Calvin W. French, a judgment créd- 
iter, to vacate or modify an order restraining the enforcement of the 
judgment against a portion of the bankrupt's wages under the state 
statute. Denied. 

Claude E. Guile, of Fulton, N. Y., for creditor. 
Mead & Stranahan, of Fulton, N. Y., for bankrupt. 

RAY, District Judge. [1] August 7, 1912, Calvin W. French, the 
moving creditor, obtained a judgment against the above-named Jay 
C. Harrington, now bankrupt, for the sum of $2,120.59, in the Su- 
prême Court of the state of New York, on a claim or demand from 
which a discharge in bankruptcy is a release. Such judgment was 
duly entered and docketed and became a Uen on any real estate which 
the bankrupt owned, and would hâve attached as a lien to any real 
property thereafter acquired before the filing of a pétition in bank- 
ruptcy. By issuing exécution and making a levy, a lien would also be 
obtained on ail personal property not exempt from levy and sale on 
exécution; but such exécution and levy, if made within four months 
of the filing of a pétition, would of course fall. Section 67f, Bank- 
ruptcy Act, which provides : 

"That ail levies, judgments, attachraents, or other liens, obtained through 
légal proeeedings against a person who is insolvent, at any time within four 
months prior to the iiling of a pétition in bankruptcy against him, shall be 
deemed null and void in case be is adjudged a bankrupt, and the property 
afCected by the levy, judgment, attachment, or other lien shall be deemed 
whoUy discharged and released from the sanie, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, attachment, or other lien, 
shall be preserved for the beneflt of the estate ; and thereupon the same may 
pass to and shall be preserved by the trustée for the beneflt of the estate as 
aforesaid." 

•For other cases eee same toplc & § numbdb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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Krench did issue an exécution which, on the lOth day of August, 
1912, was returned whoUy unsatisfied. 

[2] On the 13tli day of August, 1912, the said judgment debtor, 
Jay C. Harrington, was duly adjudicated a bankrupt. Since that 
time and in due course he has been granted a discharge in bankruptcy. 
August 22, 1912, exécution against the salary of Harrington to the 
extent of 10 per cent, thereof, as authorized by section 1391 of the 
Code of Civil Procédure of the state of New York, was ordered by 
the Suprême Court, or a judge thereof, and levy was made August 
30, 1912. September 30, 1912, this court enjoined the enforcement 
of such order, but allowed the 10 per cent, to remain in custody of 
the law until the question of a discharge should be determined. That 
has been done. Harrington's salary of $100 per month for August, 
1912, did not fall due and become payable until the end of the month, 
but $34.94 was actually earned at the time he was adjudicated a bank- 
rupt. He made no claim that this was exempt under the bankrupt 
act. If exempt, Harrington could waive the exemption by not claim- 
ing it. In such case it would belong to the trustée. In re Driggs, Ex 
parte Raymond et al. (D. C.) 171 Fed. 897. 

[3] The créditer, French, contends that under the garnishee ex- 
écution, pursuant to section 1391, Code of Civil Procédure, state of 
New York, he is entitled to the 10 per centum of such salary down 
to the time such judgment shall be canceled pursuant to the provi- 
sion of section 150 of the Debtor and Creditor Law of the state of 
New York (Consol. Laws 1909, c. 12). This section, in substance 
and efïect, provides that, at any time after one year has elapsed since 
the bankrupt was discharged from his debts, he may apply to the 
court in which judgment was rendered against him for an order di- 
recting the judgment to be canceled and discharged of record. The 
same section prescribes the procédure in such case. 

I do not think this contention can be sustained. The provisions 
of the Bankruptcy Act are paramount to state statutes. The judgment 
of French was obtained within the four months preceding the ad- 
judication in bankruptcy, and, even if under the Code of Civil Procé- 
dure made a lien on wages earned and such lien relates back to the 
date of the judgment, such lien, being within four months, would fall 
with the debt represented by the judgment. This debt represented by 
this judginent was provable in bankruptcy. 

The bankrupt is required to schedule his debts owing and also his 
property as of the date of filing his pétition. 

Ail proceedings relate to the time of the adjudication. It is then 
that the title to the bankrupt's property vests in the trustée, and the 
property thereafter acquired, including wages earned thereafter, does 
not pass to the trustée and is not afifected by the proceedings in bank- 
ruptcy. So the debts which are dischargeable and which are dis- 
charged if a discharge is granted, are those existing at the time of the 
adjudication, or of the filing of the pétition in bankruptcy. If the dis- 
charge is granted, it relates back to the adjudication and releases the 
bankrupt from ail liability on such debts as were provable in bankruptcy 
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and existed at that time, due or not due, except such as are not affected 
by a discharge, but does not release the bankrupt from debts con- 
tracted subséquent to the adjudication. In Colher on Bankniptcy 
(9th Ed.) 362, 363, 364, it is said : 

"A discharge Ls Personal to the debtor. It foUows therefore that a lieu in 
f-'ood faitli is not afCected thereby. ïhis doctrine sliould not, however, be 
confiised with the other which avoidis ail liens through légal proceedings if 
within fonr months of the bankruptcy. The bankruptcy law does not con- 
tinue a dischargeable debt for the purpose of permitting a lien to be created 
after tlie adjudication, but only to préserve and enforce a lien in existence at 
the date of the adjudication. The discliarge, when granted, relates hack to 
the date of adjudication, and property acquired by the bankrupt, inter- 
vening the flling of the pétition and the granting of the discharge, is not 
iippropriated to payment of his debts. Thus, an assigninent of unearned 
wages to secure a dischargeable debt créâtes no lien until the wages hâve 
been earned and cannot be enforced, as to wages earned after the date of 
adjudication, after the bankrupt has been discharged. Liens continuing valid, 
it often becomes necessary to destroy their effect on possible after-acquired 
property. Hence the provisions in tlie state laws, pei'mltting proceedings to 
compel the cahcellation of docketed judgments barred by a discharge." 

As the discharge in bankruptcy of Harrington relates back to the 
adjudication, August 13, 1912, and releases him from ail liability on 
the judgment in question, obtained August 7, 1912, and the debt rep- 
resented thereby, it is immaterial that under the provisions of the 
statutes of the state of New York he cannot secure a cancellation of 
record of such judgment until the expiration of one year after the 
granting of such discharge. The créditer cannot enforce it during 
that year against after-acquired property or wages earned after ad- 
judication. Ail this, in effect, was decided by Judge Holt in Re Van 
Buren (D. C.) 164 Fed. 883, 21 Am. Bankr. Rep. 338, and by Judge 
Hand in Re Sims, 23 Am. Bankr. Rep. 899 (D. C.) 176 Fed. 645. 
There, as hère, an order had been granted by the bankruptcy court 
staying proceedings for the enforcement of such an exécution issued 
under section 1391 of the Code of Civil Procédure of the state of 
New York. There, as hère, the motion was to vacate such stay. The 
learned judge, Judge Holt, said: 

"But the judgment was recovered before the adjudication in bankruptcy. 
AU the bankrupt's property down to the time of the adjudication is applicable 
to the payment of that judgment ratably with the bankrupt's other debts, but 
the dischai-ge of the bankru])t, if it shall be granted, is a bar to the enforce- 
ii'.ent of that judgment against any property subsequeutly acquired. Under 
thèse circumstances. I thiiik that the enforcement of the judgment agaiiiwt 
any portion of the bankrupt's présent salary should be enjoined until the 
(luestion is determined whether he shall reçoive a discharge. But as, If tho 
entire salary were paid to the bankrupt, the probability is that the judgment 
creditor would never collect the tenth to which he is entitled if a discliarge 
is refused, an order will be made directing the bankrupt's employers to with- 
hold a tenth of the salary until that question is determined. The motion to 
absolutely vacate the stay, however, is denied." 

In Re Sims, supra, Judge Hand held : 

"Where. prlor to adjudication, judgment creditors of a bankrupt had se- 
cured, under section 1.391 of the New York Code of Civil Procédure, the right 
to reach 10 per cent, of his salary, they are entitled to collect salary then 
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falling due, and a stay of their proceedings will be vacated to that extent, 
but contlnued as to salary earned after the adjudication, and whlcli would 
be covered bj' the bankrupt's discharge," 

— and said: 

"Should I allow the creditors to levy on wages in fact earned in the future, 
they would recover upon a past debt from property earned subsequently. ïhis 
contradiets the whole purpose o£ a discharge, and I cannot permit it without 
violating the act * * * Therefore, for the purposes of this act, I shall 
décide that the wages, vvhich arlse from services rendered after pétition flled, 
are covered by the discharge, and that the stay should continue as to that." 

It is of course true that the judgment does not become an absolute 
nullity for ail purposes until discharged of record. The Cong^ress 
of the United States did not undertake to provide for the cancellation 
of judgments entered in the state courts on the granting of a discharge ; 
but it has said, in substance, that the debt represented by this judg- 
ment is provable and dischargeable in bankruptcy, and that the debt 
and judgment cannot be enforced against the bankrupt or his prop- 
erty except in so far as it had been made a lien thereon more than 
four months prior to the adjudication. See, also, Walker v. Muir, 
127 App. Div. 163, 111 N. Y. Supp. 465, By section 63 it is provided 
that: 

"Debts of the bankrupt may be proved and allowed against his estate which 
are (1) a fixed liabllity, as evidenced by a judgment or an instrument in writ- 
Ing, absolutely owing at the time of the filing of the pétition against him, 
whether then payable or not," etc. 

By section 17, it is provided: 

"A discharge in bankruptcy shall release a hankrupt from ail his provable 
debts excépt such as are," 

And then follows a list of those not dischargeable, but there is no 
prêteuse this debt represented by this judgment in favor of French 
belongs to the excepted class. It is within the province of a state 
coiirt to keep one of thèse judgments, or debts evidenced by a judg- 
ment provable and dischargeable in bankruptcy, uncanceled of record ; 
but it is far beyond its power to override or nullify the bankruptcy 
act and authorize the collection of any part of such a judgment by 
any process or means whatever, unless it be to enforce a lien acquired 
by judgment more than four months prior to the filing of a pétition 
in bankruptcy. Even an express agreement for a lien on wages to be 
earned is nullified or made nonenforeceable by bankruptcy and dis- 
charge before the wages are actually earned. In re West (D. C.) 11 
Am. Bankr. Rep. 782, 128 Fed. 205. The court said: 

"If further earnings in such a case can be said to hâve a potential exist- 
ence, they are the subject of an agreement for a lien ; but the lien or so-called 
équitable Interest does not attach until the wages corne into existence, and 
until the lien does attach there is no lien. The discharge in bankruptcy op- 
erated to discharge those obligations (to give a lien) as of the date of the 
adjudication so that the obligations were discharged before the wages in- 
tended as security were in existence. The law does not continue an obligation 
in order that there may he a lien, but only does so because there is one. The 
efCect of the discharge upon the prospective liens was the same as though the 
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debts had been pald before the assigned wages were earned. The wages 
earned after the adjudication became the property of the bankrupt clear of 
the claims ol ail creditors." 

In the case at bar Harrington was adjudicated a bankrupt before 
any wages were due and before any exécution to attach wages had 
been authorized or issued, and the discharge relates back to a date 
prior to any possible lien on wages and opérâtes as a discharge of the 
debt prior to the time a lien was authorized. The judgment of French 
against Harrington was only continued for the purpose of enforcing 
a lien, if there was one, but this was impossible, more than four months 
prior to bankruptcy, and not for the purpose of allowing one to be 
created. Or, as said by Collier (9th Ed.) p. 363 : 

"The bankruptcy law does not continue a dischargeable debt for the purpose 
of permitting a lien to be created after the adjudication, but only to préserve 
and enforce a lien in existence at the date of the adjudication." 

And it may be added such lien must be one not annulled by the act 
itself. 

Section 150 of the Debtor and Créditer Law of New York provides 
for the discharge of a bankrupt from a judgment, and, except as to 
the mère procédure, reads as f ollows : 

"Discharge of Bankrupt from Judgment. At any tlme after one year bas 
elapsed, since a bankrupt was discharged from his debts, pursuant to the acts 
of Congress relating to bankruptcy, be may apply, upon proof of bis discharge, 
to the court in which a judgment was rendered against hlm, or if rendered 
in a court not of record, to the court of which it has become a judgment by 
docketlng it, or flling a transcript thereof, for an order, directing the judg- 
ment to be canceled and discharged of record. If it appears upon the hearing 
that he has been discharged from the payment of that judgment or the debt 
upon wblch such judgment was recovered, an order must be made directing 
sald judgment to be canceled and discharged of record ; and thereupon the 
clerk of said court shall caneel and dlscbarge the same by marking on the 
docket thereof that the same is canceled and discharged by order of the court, 
giving the date of entry of the order of discharge. Where the judgment was 
a lien on real property owned by the bankrupt prior to the time he was ad- 
judged a bankrupt. the lien thereof upon said real estate shall not be affected 
by sald order and may be enforced, but in ail other respects the judgment 
shall be of no force or validity, nor shall tbe same be a lien on real property 
acquired by him subséquent to his discharge in bankruptcy." 

This is a confirmation of what has been said. The year's delay is 
made necessary by section 15 of the Bankruptcy Act, which provides 
that a discharge may be revoked on application filed within a year 
after same was granted. It was not intended by the Législature to 
extend the validity of the judgment' so as to be a lien, but not to dis- 
charge it until the discharge becomes a finality. It foUows that the 
order was properly granted and must be continued in force. As to 
that part of the wages earned prior to the filing of the pétition, on 
the showing made, it should be demanded by the trustée and paid 
over to him. But this question is not before me. Application should 
be made to the référée for an order directing the trustée to collect. If 
denied, the legality of his order can be determined on review. 

Motion denied. 



1016 200 i^EDEUAL REPOKïEK 

In re FLOYD & BOHR CO. 

(District Court, W. D. Keiituclcy. Beceiiiber 20, 1012.) 

Bankrupicy (§ 345*) — Phefebences — Labob Claimaxts — Lien — Balance of 
Debt — l'BOor AS Genekal Ceeditoes. 

Banlir. Act July 1, 1898, c. 541, § 64b, cl. 5, 30 Stat. 563 (U. S. Coiiip. 
St. 1901, p. 3448), gives priority to délits owiiig to aiiy persoH wlio liy 
the laws of the state is entitled to priority. Section 57, cl. "li," proviiles 
that the value of securities held by secured creditors sliall be determiued 
by convertlng the same into money according to the tenus of the agree- 
ment, etc., and the amount of such value credlted on the claims, aud a 
dlvldeud paid only on the unpald balance. Ky. St. § 2487, déclares that, 
where the property of auy mine, railroad, manufacturing establishment, 
etc., shall pass into the bands of an assignée for creditors, or shall in 
any wise corne to be distributed among creditors. the employés of the 
debtor, and the persons who bave furnished materials or .sniJplies to 
carry on the business, shall hâve a lien on so mueh of the proiierty and 
effeets as may bave been involved in the business, and ail the a'cces- 
sorics connected tbei'ewith, including the interest of sueb conii)any, 
owner, or operator in the real estate used in carrying on the same. JJeld 
that, where creditors were entitled to priority in the distribution of tlie 
assets of a bankrupt uiider section 2487 for iiart of their claims, they 
were entitled to hold wbat they liad reeeived uuder the statute, and to 
prove the balance as a gênerai claim, and share pro rata witli geiieral 
creditors in the gênerai assets. 

|Kd. Note. — For otlier cases, see Bankruptcy, Cent. Dig. g§ 531, 5.'!2, 
534. 5.39, 540; Dec. Dig. § 345.*] 

In Bankruptcy. In the matter of bankruptcy proceedin^s of the 
Floyd & Bohr Company. On pétition of the German Insurance Bank 
to détermine the rights of certain preferred labor claimants. Referee's 
order, holding that such claimants were entitled to prove the balance 
of their claims as gênerai creditors, affirmed. 

Kohn, Bingham, Sloss & Spindle, of Louisville, Ky., for German 
Ins. Bank. 

Gifford & Steinfeld, of Louisville, Ky., for priority creditors. 
S. M. Sapinsky, of Louisville, Ky., for trustée. 

EVANS, District Judge. In this case the German Insurance Bank 
bas sought a review by the court of an order of the référée. Section 
2487 of the Kentucky Statutes is in this language : 

"M'heii the proiierty or effeets of any [miuej, railroad, turupilce, canal or 
other public improvemeut Company, or of any owner or operator of auy 
roUlng mill, foundry or other uiauufacturing establishment, vvhether incor- 
porated or not, shall be assigned for the beneflt of creditors, shall come into 
the hands of auy executor, aduiinistrator, eonnnissioner, receiver of a court, 
trustée or as.signee for the beneflt of creditors, or shall in auy wise corne to 
be distributed auioug creditors, whether by opération of law or by the act of 
such Company, owner or operator, the employas of such Company, owner or 
operator in such business, and the persons who sliall bave furnished ma- 
terials or suijplies for the carrying on of such business shall liave a lien upon 
so much of such property aud effeets as may bave been involved In such 
business, and ail the accessories connected therewlth, including the interest 
of such Company, owner or operator in the real estate used in carrying on 
such business." 

»For other cases see same topic & 5 numbeh in Dec. & Aïo. Digs. 1907 to date, & Rep'r Indexes. 
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This provision (which it may be important to remember was enacted 
in 1893 and amendée! in 1894), in connection with section 64b. cl. 5, 
of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. 
Comp. St. 1901, p. 3448]), bas often been before this court and before 
the Circuit Court of Appeals ; but on the pending pétition for review 
the question presented is a new one, and we hâve felt the pressure of 
the argument of the bank's counsel, and hâve been much inclined, if 
possible, to yield to it. 

In Re Falls City Shirt Mfg. Co. (D. C.) 98 Fed. 592, we held, in 
substance, that the lien created by the Kentucky statute became effec- 
tive whenever, but not before, the estate of the bankrupt came under 
the control of the court to be distributed under the adjudication. See, 
also, the opinion of the Circuit Court of Appeals in Re Bennett, 153 
Fed. 673, 82 C. C. A. 531. The inchoate lien thus becoming effective 
thereafter rested upon that portion alone of the property of the bank- 
rupt which had been involved in its manufacturing business, as pro- 
vided in section 2487. In Re Starks-Ullman Saddlery Co., 171 Fed. 
834, 96 C. C. A. 506, it was settled that no lien exists upon the prop- 
erty of the bankrupt involved in the mère mercantile part of its busi- 
ness. 

In the phase of the case now presented the question is whether the 
credilors who hâve priority under section 2487, after crediting the 
amounts to be realized from that priority, can each hold on to what 
he receives under the statute and also prove the balance, not thus 
provided for, as a gênerai claim, and be entitled to share upon it pro 
rata with the gênerai creditors in the gênerai assets. The référée 
held that any creditor entitled to priority under the Kentucky statute 
was also entitled to prove as a gênerai creditor the balance of his debt 
not paid through the opération of that statute, and with some re- 
luctance we are constrained to afifîrm that ruling. Unless possibly in 
partnership cases, we know of no provision in the Bankruptcy Act 
which in any wise demands that, where a creditor has received part 
payment on a debt as the resuit of a légal priority, he shall be denied 
further dividends until the gênerai creditors are paid dividends equal 
to those received as the resuit of the légal priority. On the contrary, 
section 57, c. "h," is in this language: 

"Tl).e value of secnrities held by secured creditors sliall be determiued b.v 
coiiyertinp the sniue hito money accordiiig to the tenus of the agreeineiit 
inirsiiaiit to which such securities were delivered to such creditors or by such 
creditors and tlie trustée, by aKreeinent, arl)itration, comprouiise, or litisa- 
tion, as the court may direct, and the amount of such value shall be credited 
uiioii such daims, and a divideud shall be paid only on the unpaid balance." 

The Bankruptcy Act (unless it be otherwise in partnership cases) 
gives no hint that any equity doctrine respecting the marshaling of 
assets and securities shall be applied in bankruptcy cases. This is also 
true in respect to section 2487 of the Kentucky Statutes and in re- 
spect to the entire subject to which that statute relates. Not a word 
is found, either in the act or in the Kentucky statute, which affords 
a basis for reversing the referee's ruling or for upholding the conten- 
tion of the German Insurance Bank. 

Of course, in construing section 64a, cl. 6, of the act in connection 
with the Kentucky statute, this court would foUow any décisions of 
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the Court of Appeals of Kentucky construing section 2487; but we 
cannot find that tliat court has given the question now before us any 
considération, and we hâve little to guide us outside the Bankruptcy 
Act itself . However, it may possibly be that sonie light is thrown upon 
the question by other provisions of the Kentucky Statutes. Section 74 
is as follows : 

"Every Toluntary assignment made by a debtor to any person In trust 
for his creditors sliall be for the beneflt of ail the creditors of the assignor, 
in proportion to their respective claims, after the paymeut of the expeuses 
of the trust ; except that property, or any i)art thereof, conveyèd by the deed 
oï assignment, and upou which there is a valid lien, shall be flrst applied to 
the discharge of the lien debt ; and if the property is not sufficient to satisfy 
the lien, the lien créditer shall hâve the right to présent the remainder of 
his debt unsatisfled by the lien property as a claim against the estate, and 
receive thereon his pro rata share of the assets in the same manner as cred- 
itors whose claims are not secured by a lien ; except that debts due by the 
assignor as guardlan, commlttee, trustée of an express trust ereated by deed 
or will, or as Personal représentative shall be paid in full before the gênerai 
creditors receive anything." 

This section, and indeed the whole chapter in which that section is 
found, obviously relate to "voluntary" assignments only. As this pro- 
ceeding was begun by creditors who filed a pétition in "involuntary" 
bankruptcy, the bankrupt cannot be said to hâve made a "voluntary" 
assigrment. Section 74, therefore, does not expressly apply, though 
ita.ds in giving very clear indication, especially when read in connec- 
tion \\ ith section 1916, presently to be mentioned, that the gênerai 
policy of Kentucky is always to allow a secured creditor, equally with 
other creditors, to share in the assets upon any balance due on his 
debt after his security has been applied. Doubtless this is upon the 
ground that otherwise the security might not always secure. Section 
74 probably could not be said to apph^, even if the proceeding in in- 
voluntary bankruptcy had been based upon a gênerai assignment as 
an act of bankruptcy. This case is more like the state of case pro- 
vided for in section 1916 of the Kentucky Statutes, found in the chap- 
ter on "Fraudulent and Preferential Conveyances," and which reads 
thus : 

"In the distribution of the assets of any debtor, after the payment of the 
cosis aud expenses of the suit, the debts due as guardian, personal représen- 
tative and as trustée, if the trust be ereated by deed or will duly recorded 
in the proper clerk's oftlce, shall hâve prlority over debts due gênerai cred- 
itors, and property upon which there is a valid lien shall be flrst applied to 
the payment of the lien debt, and the remainder, if any, of the lien debt 
unsatisfied by the lien projierty may be presented as a claim against the 
estate, and the same pro rata pald thereon as upon other unpreferred debts." 

Under the chapter last referred to, such conveyance, if suit be sea- 
sonably brought, is made to resuit in an "involuntary" assignment. 
This chapter was enacted on December 20, 1892. The section last 
copied may hâve been, and we think it certainly was, enacted to change 
the rule announced by the Court of Appeals of Kentucky o» January 
14, 1892, in the case of Bank of Louisville v. Lockridge, 92 Ky. 472, 
18 S. W. 1, and v,'hich was opposite to that prescribed in section 74, 
which section and section 1916 seem to be the only statutory provi- 
sions bearing on the subject in this state. But whether the light they 
shed upon the question before us be valuable or not, we must hold tha^ 
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there is nothing in the Bankruptcy Act itself or in section 2487 which 
requires us to reverse the order sought to be reviewed. 
It will therefore be affirmed. 



In re BLAOKSTAFF ENGINEERING CO. 
(District Court, S. D. Georgla, W. D. December 5, 1912.) 

Bankruptcy (§ 348*) — Labob Claims— Liens — Pbiobitt. 

Where services of laborers contributed to enliance the assets of the 
bankrupt, they were entltled to a prior lien therefor, and to be paid 
in full. 

[Ed. Note. — 'For other cases, see Bankruptcy, Cent. Dlg. S 536; Dec. 
Dlg. § 348.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Blackstaff Engineering Company. Intervention of E. B. Herring and 
others, claiming laborers' liens. Sustained. 

Oliver C. Hancock, of Maçon, Ga., for interveners. 
R. S. Wimberly, of Maçon, Ga., for receiver. 

SPEER, District Judge. This is an application by certain laborers, 
whose work contributed to enhance the assets of the Blackstaff En- 
gineering Company, for priority of payment; the company having 
become bankrupt. The liens of the laborers were ascertained and 
foreclosed in the state court. The judgments there given were to — 

E. B. Herring $ 84 40 

O. J. Paramore 120 00 

L. D. Howard Î6 20 

J. B. Howard m 00 

T. H. Doyle 36 50 

Pleas Henderson 20 25 

A. A. Stewart 60 00 

George Gardner 37 50 

ClifC Burch 30 00 

Seymore McCord 15 OO 

Will Alslan 14 85 

Hill Griggs 7 50 

Lum Maxwell 15 15 

Jim Clay 15 00 

Ernest Reed 17 60 

Irah Green 14 15 

Green Johnson 18 30 

Preston Reeves 13 50 

Jack Gibson 15 00 

Roy Reed 7 50 

John Glenn 40 00 

Jim Bell 14 75 

Mal Crowder 29 00 

John Berner 25 00 

Dave White 25 00 

Will Evans 15 00 

Sol Montgomery 8 00 

Will Malone 15 00 

When the judgments were presented hère, they were referred to 
the master, and were found to be correct. No exceptions were made 

••For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe». 



1020 200 FEDERAL REPORTER 

to the master's report, and it was confirmed. The immédiate payment 
of the sums thus ascertained and a priority over the claims of ail other 
creditors is asserted. The question was before this court and care- 
fully considered in Re Erie Lumber Co. (D. C.) 150 Fed. 817. We 
there used the language following: 

"The protection of the wages of labor is a prlmary duty of socii'cy aii<l 
of goveriiment. ïhe wage-eanier coustitutes an immense proportion of those 
who labor for the commun welfare. So long as lie remains helpful and self- 
sustaining, every prospérons resxilt follows. In those imhappy epociis vvhen 
the Individual laborer is helpless, he and those dépendent upon lilm beconie 
a charge upon the public. When labor en masse becomes helpless. when it 
Is no longer possible to earn the nieaus of su'bsistence, govei'nment itself is 
threatened, and révolution bas often foUowed. It is therefore profoundly 
and philosophically true that it is the duty of governjtient in every contin- 
gency to secure hls earnings to the wage-earner. This truth is at the basis 
of those la\vs which attempt to aceomplish the resuit upon whlch the exist- 
ence of orderly society may Itself dépend. National and state législation 
sedulously attempt to aceomplish this. and otherwise to ameliorate the con- 
dition of the laboring man. The courts with equal sollcitude strive to attain 
the same end. In his adniiralile work on Bankruptcy Mr. Brandenburg dé- 
clares: 'It may be gencrally stated that labor claims are entitled to priority 
and payment in full before the discharge of liens against the estate.' " 

In that case the priority of such claims was adjudged. 

In a more récent case, Guarantee Title & Trust Co. v. Guarantv & 
Surety Co., 224 U. S. 152, 32 Sup. Ct. 457, 56 L. Ed. 706, the Su- 
prême Court of the United States adds its paramount authority to 
the principle, and this, toc, when the claim opposing the wage of labor 
was made by the United States itself. Section 3466 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 2314) gave to claims of the United 
States priority over the wages of labor due by a bankrupt estate. This 
was enacted as early as 1797. But now, in the case cited, the court 
holds that Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. 
Comp. St. 1901, p. 3418), changes the rule. Mr. Justice McKenna,, 
for the unanimous court, uses the language following: 

"It will be seen, therefore, that by the statute of 1797 (now sec. 3466) and 
section 5101 of the lîevised Staïutes ail debts due to the United States were 
exi)ressly given priority to the wages due any operative, clerk, or house serv- 
ant. A différent order is prescrilied by the act of 189S, and something more. 
Ijabor claims are given priority, and It is provided that debts ha-\'ing priority 
shall be paid in full. The only exception is 'taxes legally due and owing 
by the bankrupt to the United States, state, county, district, or nuuiicipality.' 
Thèse were civil obligations, not Personal conventions, and prefereiiee was giv- 
en to them : but as to debts we must assume a change of purpose in the change 
of order. And we cannot say that it was inadvertent. The act takes into 
considération, we think. the whole range of Indebtedness of the bankrupt, 
national, state, and individual, and assigns the order of payment. The pol- 
icy vv'hich dictated it was beneflcent, and well might induce a postponemeut 
of the claims, even of the sovereign. In favor of those who necessarily de- 
pended upon their daily labor. And to give such claims priority couîd in 
no case seriously alïect the sovereign. To deny them priority would in ail 
cases seriously affect the claimants." 

The suprême right of labor, first announced for this district in Re 
Erie Lumber Co., supra, is now universal wherever the authority of 
the Suprême Court extends. 

For thèse reasons, the application is granted, and immédiate pa} - 
ment ordered. 
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AI.LISON V. FIRRT NAÏ. BANK OF MEPaDIAN, MISS. (Circuit 
Court of Appeals, Fifth Circuit. December H, 1912.) No. 2,.'580. In Error to 
tlie District C^ourt of the United States for the Northern District of Texas; 
Edward R. Meek, Judge. M. II. Crâne, of Dallas, Tex,, for plaintiff i'> error. 
Wendel Spence and Rhodes S. Raker. botU of Dallas, Tex., for defci mt In 
error. Before FARDEE and SHEDBY, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

PER CURIAM. Judgment affirmed. See article 1204, R. S. of Texas; 
Lewis, Trustée, v. United States. 02 U. S. 618. 23 L. Ed. 513; Good v. Martin, 
95 U. S. 90. 24 L. Ed. 341 ; Bendey v. ïownsend, 109 U. S. 665, 3 Sup. Ct. 
482, 27 L. Ed. 1065. 



AMERICAN LAITNDRÏ MACHINERY MFG. CO. v. ADAMS DATJNDRY 
MACHINERY CO. (Circuit Court of Appeals. Second Circuit. Deeember 9, 
1912.) No. 134. Appeal froni the District Court of the United States for the 
Northern District of New York. F. F. Church and G. Willard Rich, both of 
Rochester, N. Y., for appellant. William W. Morrill. of Troy, N. Y. (W. E. 
Ward, of Albany, N. Y., of counsel), for appellee. Before LACOMBB, COXE, 
and NOYES, Circuit Judges. 

PER CURIAM. We agrée vvith Judge Ray in the conclusions reached by 
hini (197 Fed. 51), and, as he has fully dlscussed the questions involved, we 
afflrm the decree upon his opinion. 



ARONS V. FAULKNER. (Circuit Court of Appeals, Fourth Circuit. De- 
eember 21, 1912.) No. 1,128. Appeal froni the District Court of the United 
States for the Eastern District of Virginia, at Richniond, in Bankruptcy. 
John A. Lamb, of Richniond, Va., for appellant. Charles J. Faulkner, of Boy- 
ton. Va. (J. G. Mills, of Wake Forrest. N. C, and John W. Hlnsdale. of Ra- 
leigh, N. C, on the brief), for appellee. Before GOFF and PRITCHARD, 
Circuit Judges, and ROSE, District Judge. 

PEU CURIAM. The circumstances shown by the record amply justifled 
the court below in takiiig the pror>erty in coutroversy Into its custody in 
order that the status quo should be maintained until final hearing. Affirmed. 



DETROIT STEEI. COOPERAGE CO. v. SISTERSVILLB BREWING CO. 
et al. (Circuit ('ourt of Appeals, Fourth Circuit. November 20, 1912.) No. 
1,081. Appeal froni the District Court of the United States for the Northern 
District of West Virginia, at Wheeling. See, also, 195 Fed. 447, 115 C. G. A. 
349; 195 Fed. 1023, 115 C. C. A. 669. 

PER CURIAM. Writ of certiorari granted by the Suprême Court upon the 
application of the appellant presented, and the return thereto, together wlth 
the wrlt, transmitted to the Suprême Court. 



BERARDINI v. TOCCI. (Circuit Court of Appeals, Second Circuit. De- 
eember 9. 1912.) No. 44. Appeal froni the District Court of the United States 
for the Southern District of New York. Thls cause cornes hère upon appeal 
froni a decree dlsmissing a bill for relief against alleged Infringement of two 
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patents. Thèse are No. 889,094, granted May 26, 1908, and No. 889,095, grant- 
ed May 26, 1908; both to complainant and for a "code message." The Dis- 
trict Court held that the patents are not for patentable subject-matter. 
Judge Hough's opinion wlll be found in 190 Fed. 329. B. V. Myers, of New 
York City, for appellant. R. W. Hardie and FUlton McMahon, both of New 
York City, for appellee. Before LACOMBE, WARD, and NOYES, Circuit 
Judges. 

PER CURIAM. The patent Is In reality, as Judge Hough well expressed It, 
for a System of devlsing code messages. It Is very slmilar to the System of 
transactlng business in a restaurant whlch was considered by thls court In 
Hôtel Securlty Co. y. Lorraine, 160 Fed. 469, 87 0. 0. A. 451, 24 L. R. A. 
(N. S.) 665. It seems unnecessary to add anythlng to the opinion of the Dis- 
trict Court The decree la affirmed, wlth costa» 



COLLIER V. DOUGLAS.t (Circuit Court of Appeals, Fifth Circuit. De- 
cember 10, 1912.) No. 2,399. In Error to the District Court of the United 
States for tlie Northern District of Texas; Edward R. Meek, Judge. Action 
at law by Marie Douglas against J. P. Collier. Judgment for plaintifï, and 
défendant brings error. Afflrmed. C. B. Reeder and J. B. Dooley, both of 
Amarillo, Tex., for plaintiff in error. B. B. Hazlewood and J. H. Synnott, 
both of Amarillo, Tex., for défendant In error. Before PARDEB and SHEL- 
BY, Circuit Judges, and FOSTEB, District Judge. 

PER CURIAM. A majorlty of the judges are of opinion that thls case was 
necessarily submltted to the jury, and that no réversible error appears in the 
charge of the court, elther as to instructions actually given or irustructlons 
refused. Judgment affirmed. 



DENECHAUD v. BOARD OF ADMINISTRATORS OF TULANE EDUOA- 
TIONAL FUND. (Circuit Court of Appeals, Fifth Circuit. January 7, 1913.) 
No. 2,368. In Error to the District Court of the United States for the East- 
em District of Louisiana ; Rufus E. Foster, Judge. See, also, 195 Fed. 653. 
Claude L. Johnson, of New Orléans, La., for petitioner. Esmond Pheips, of 
New Orléans, La., for respondent. Before PARDEB and SHBLBY, Circuit 
Judges, and GRUBB, District Judge. 

PER CURIAM. The pétition to review, on the authority of Martin r. 
Orgain, 174 B^ed, 772, 98 C. 0. A. 246, Is denied. 



EXCELSIOR DRUM WORKS et al. v. BORTLB et al. (Circuit Court of 
Appeals, Second Circuit. December 9, 1912.) No. 59. Appeal from the i:)is- 
trlct Court of the United States for the Northern District of New York. 
Thls cause cornes hère upon appeal from a decree dismissing the bill of com- 
plaint. The suit is the usual one In equlty for alleged Infrlngement of letters 
patent No. 770,024, granted September 13th, 1904, to Ruggiero and Bongiorno 
for a horn for phonographs or slmilar machines, and of letters patent No. 
784,385, granted March 7, 1905, for a trumpet for talking machines. The 
District Court held the several claims sued Uî>on to be Invalld for lack of In- 
vention, or, if valid, not infringed. The opinion of that court will be found 
In 190 Fed. 10. C. V. Edwards, of New York City, and John P. Croasdale, 
of Philadelphia, Pa., for appellants. H. P. Denison, of Syracuse, N. Y., for 
appellees. Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. We concur In Judge Ray's reasonlng and conclusions, and 
do not think it neeessary to add anythlng to his discussion of the questions 
Involved. The decree is afflrmed, wlth costs. 

t Rebearing denied January 28, 1913. 
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FISHEL, NESSLER & CO. v. FISHEL & CO. et al. (Circuit Court of Ap- 
peals, Second Circuit. November 20, 1912.) Appeal from the District Court 
of the United States for the Southern District of New York. Before LA- 
C05IBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The former order of this court, requlring the excluded 
évidence to be incorporated In the record, will be sufflciently complied with 
by includlng In such record a statemeut of the kind described in rule 46 of 
the new rules of practice in equlty (198 Fed. xxxi). 



In re ROSS. Appeal of WENDERLIN. (Circuit Court of Appeals, Second 
Circuit. Deeember 2, 1912.) No. 178. Appeal from the District Court of the 
United States for the Eastern District of New York. Before LACOMBE, 
COXE, and NOYES, Circuit Judges. 

PER CURIAM. This is an application to hâve Inserted In the record the 
time and place of the death of Fridolf F. Wenderlin. \Ve understand that 
there is no dispute as to the fact that Wenderlin died in the Plushing Hospital 
on the 21st of July, 1909. This being so, and there being no necessity for 
taking further testlmony, we think the best disposition of this motion will be 
to postpone It until the argument of the appeal, when it can be disposed of 
in the llght of ail the facts. 



STOCKYARDS COTTON & DINSEED MEAL CO. v. MANSFIELD COT- 
TON' oïl CO. (Circuit Court of Appeals, Pilth Circuit. Deeember 10, 1912.) 
No. 2,777. In Error to the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, .Tudce. I. W. Stephens, and Geo. 
B. Miller, both of Ft. Worth, Tex., for plaintiff in error. Mike E. Smith, of 
Ft. Worth, Tex., for défendant in error. Before FARDEE and SHELBY, 
Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. The conclusion of the trial court that the contraet sued 
uppn in this case is In violation of the so-callcd Shernian Trust Act is fully 
supported by the findlng of facts in the case. The judgment Is affirmed. 



VENNER V. CHICAGO OITY RY. CO. et al. (Circuit Court of Appeals, 
Seventh Circuit. October 24, 1912.) No. 1.911. Appeal from the District 
Court of the United States for the Eastern Division of the Northern District 
of Illinois. Elijah N. Zoline, of Chicago, 111., for appellant. John P. V/ilson, 
John M. Zane, Wm. H. Sexton, and Job.n W. Eeckwith, ail of Chicago, 111., 
for appellees. Before BAKER and SEAMAN, Circuit Judges, and GEIGER, 
District Judge. 

PER CURIAM. The decree below is afflrmed, upon the opinion of Judge 
Kohlsaat in the District Court. 195 Fed. 7S8. 
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